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I OVERVIEW OF UNIVERSITY OF CALGARY’S POSITION

L. This is an application for Judicial Review by students who admit that they deliberately
refused to follow instructions given to them by Campus Security Officers on the University of
Calgary’s property. The instructions were for the students to turn inward highly inflammatory
and controversial signage that was part of an anti-abortion demonstration. Counsel for both the
demonstrators and the University of Calgary acknowledged that the demonstration could escalate
into a major security concern on campus. In addition, the University of Calgary had received

emails, letters and petitions from both sides raising concerns over the bi-annual demonstrations.

2. The students involved were charged under the University of Calgary’s Non-Academic
Misconduct Policy, which mandates that it is a “Major Violation” for a student to fail to comply
with the direction of a Campus Security Officer. As a result of the disciplinary proceedings
conducted by the University of Calgary, the students were sanctioned by each being issued a
written warning. The warning was that failure to comply with future directives of Campus

Security staff would result in more severe sanctions.

3. The disciplinary ruling and sanction were affirmed on appeal to the Non-Academic
Misconduct Appeal Board, which was comprised of the Vice Provost (Students), two faculty
members, one University of Calgary staff member and one studeni. The decision was ultimately

aftirmed on appeal to the University of Calgary’s Board of Governors.

4. The students now apply for Judicial Review of the January 13, 2011 decision of the
University of Calgary’s Board of Governors affirming the disciplinary sanction. The students
argue all manner of breaches of their alleged right to “peaceful expression of unpopular opinions
on campus.” However, the fact is that they were not disciplined for expressing their views,
popular or unpopular. They were disciplined for failing to follow directives of Campus Security
who were acting in the legitimate pursuit of their duties “to oversee campus activities and
security.” Such oversight includes enforcement of the Non-Academic Misconduct Policy which
exists “to promote the safety and security of all members of the University of Calgary

Community.” The University has a statutory obligation and mandate to provide a safe and secure
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environment conducive to promoting the aims of secondary education in Alberta. In order to do
so, it has both the statutory and common law right and power to sanction students who come on
to its property and breach its Non-Academic Misconduct Policy. The University’s decision to
issue a warning to students who admitted to deliberately breaching the policy was reasonable in

all respects.

5. The Applicants seek to avoid this self-evident result by claiming that this application is
about their Charter right to freedom of expression rather than whether the University acted
appropriately in sanctioning them for breaching the Non-Academic Misconduct Policy. The
problem is that the Applicants have sought judicial review only of the decision made by the
Board of Governors in the context of the Applicants’ disciplinary proceedings. There is no
application secking to challenge the administration’s decision to have Campus Security direct the
students to turn their signs inward. Indeed, the students would have been out of time to challenge
the administration’s decision. This goes to the heart of the Applicants’ complaints and is not
merely a technical defence. The University is only permitted to file the Record of Proceedings
that form the basis for the decision under review. As such, notwithstanding the University’s
efforts to be responsive to the Applicants’ demands for a broad scope of cross-examination and
other evidence, the fact is that the nature of the Application brought dictated that there be limited

evidence addressing the basis for the administration’s decision,

6. However, and notwithstanding the fact that the Applicants have misconstrued the
decision under review, even on the face of the record before this Honourable Court it is evident
that, by asking the students to turn their signs inward, the University of Calgary acted
reasonably. The record demonstrates that the University sought to accommodate the students’
right to express their views with its statutory obligation and mandate to provide a safe and secure

environment conducive to promoting the aims of secondary education in Alberta.

7. The leading Supreme Court of Canada decision on the application of the Charter in the
context of administrative proceedings establishes that considerable deference is owed to the
decisions of administrative tribunals and that the standard of review is that of reasonableness. As
it was not unreasonable for the University of Calgary to issue a warning to students who

intentionally disobeyed a Campus Security directive, there is no basis to quash the decision of
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the Board of Governors to uphold the sanction of a warning. Similarly, as there is no evidence to

support a challenge based on a lack of jurisdiction or bias, the decision should stand.

8. Finally, while the law on the application of the Charter to disciplinary proceedings of
Canadian universities is still in a state of flux, in the present case the University of Calgary did
exactly what the Charter mandates. In Doré v. Québec, the Supreme Court of Canada held that
administrative decision makers are required to balance the applicable Charter values with the
relevant statutory objectives at play in the circumstances of the case. Considerable deference is
owed to an administrative decision maker in the context of its own governing statute and policies
and its familiarity with the facts of a given case. In the result, an administrative ruling on a
Charter issue will be reasonable if it falls within a range of possible, acceptable outcomes in

light of the competing interests at play.

o Doré v. Québec, 2012 SCC 12, 343 DLR (4"’) 193 at paras. 45, 47 and 54
[Respondents’ Authorities Tab 1]

9. The evidence in the present case clearly establishes that the University of Calgary
carefully weighed and considered the students’ rights to freedom of expression against the
statutory objective that arises under the Post Secondary Learning Act of preserving safety and
security on campus. In the result, the decision to issue a warning to the students was reasonable

and clearly fell within the “range of possible, acceptable outcomes”.

10. It is respectfully submitted that there is no merit to the Application. The decision to
discipline the students by issuing a warning, for deliberately disobeying legitimate and proper
directives of Campus Security staff, was reasonable. The decision properly balanced the
competing values of freedom of expression against the statutory objective of maintaining a safe
and secure learning, working and living environment for everyone on campus. In the result, there
is no basis for quashing the decision or for granting any of the other remedies sought by the

Applicants.
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I FACTS

11, The Applicants are students at the University of Calgary, who, through a group known as
Campus Pro-Life (“CPL”), each participated in a demonstration on April 8, 2010 at the
University of Calgary during which numerous large, highly visible signs were set up in a circle
in the centre of a major pedestrian intersection. These signs consisted primarily of large, graphic
full-colour photographs of aborted human foetuses and human corpses. Certain of the signs
drew direct comparisons between electing to undergo an abortion and the extermination of the
Jews by Nazi Germany, racially motivated lynching and the butchering of children during the

Rwandan genocide.

* Return of Proceedings, Photographs of Campus Pro-Life Display, at Tab 25

12. The CPL demonstrations had taken place in previous years, and had given rise to safety
concerns telated to the potential for violent confrontations between the members of CPL and
other students. In fact, as early as 2007, Mr. John Carpay, counsel for CPL, wrote to counsel for
the University of Calgary to note that the behaviour of other students in physically surrounding
the CPL display was a situation which could “casily escalate into higher levels of physical
conflict” and that the situation was “likely to lead to pushing, shoving or worse.” Mr. Carpay
noted that in the absence of future steps to prevent such behaviour, the situation “could have
quickly escalated into a major security concern on campus.” The exchange of emails between
Mr. Carpay and the University of Calgary’s counsel over these security concerns continued into
2008.

o Affidavit of Bruce Evelyn, paras. 21, 22.

13.  In order to address, infer alia, the concerns of both Mr. Carpay and the administration at
the University of Calgary regarding the potential for violent confrontations arising from the
graphic and inflammatory nature of the CPL display, the University of Calgary concluded that
the appropriate solution was to request that the Applicants turn their signs inward so that other
students could elect to view the images, rather than being forced to do so. Campus Security was
instructed to issue the request to the Applicants and to provide them with a Notice outlining the

University of Calgary’s position.
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14.  During the afternoon of April 8, 2010, members of the University of Calgary’s Campus
Security approached each of the Applicants, each of whom were participating in the
demonstration, Campus Security handed a Notice to each of the Applicants stating that the
Applicants were requested to re-orient their signs inwards in order to minimize the risk of violent

confrontations:

You are on the University of Calgary’s private property.

The University intends to maintain good order and minimize the risk of
violent confrontations on its private property. The University seeks to
protect the safety and security of its students, faculty and staff.

Campus Pro-Life has already informed the University that its displays,
together with the reaction to them, will likely trigger violence.

The University is not asking you to stop your protest on private property,
even though the University would have that right.

The University merely asks you to turn your display inward. The
following types of signs are exceptions that may face outward; those that
identify your group, welcome viewers, and identify the protest generally
as an anti-abortion display. But signs with the actual content of your
display, including pictures, slogans, and discussion (such as comparisons
of abortion with the Holocaust, the Rwandan genocide, and activities of
the Klu Klux Ktan) must face away from walkways, plazas, open fields
where people gather, or any other areas in which persons on campus
would have little choice but to look at your display. [Emphasis in
original]

¢ Return of Proceedings, Notice to Protesters, at Tab 15
15. A copy of the Notice to Protesters was hand-delivered to each of the Applicants by a
member of Campus Security, who were then asked to turn the signs inward as indicated in the

Notice. Each of the Applicants expressly refused the request and subsequently refused to leave

the demonstration despite the instructions of the Campus Security Officer.

e Return of Proceedings, University of Calgary Risk Management Memo, at
Tab 21

16. The Applicants were subsequently charged with violation of section 4.10 of the
University of Calgary’s Non-Academic Misconduct Policy, which specifies that it is a Major

Violation of the Policy to fail to follow the directions of a Campus Security Officer:
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Major Violations

4.10 Major Violations are actions by a University of Calgary Student or
Student group which endanger the safety and/or security of another
individual or the University of Calgary community, or that contravene
municipal, provincial or federal law. Major violations include, but are not
limited to:

(d) failure to comply with the direction of a Campus Security Officer or
University official in the legitimate pursuit of his/her duties...

e Return of Proceedings, Non-Academic Misconduct Policy, at Tab 17

17.  Each of the Applicants was invited to a hearing before Ms. Meghan Houghton, the
Associate Vice-Provost (Student Success and Learning Support Services) for the University of
Calgary. These hearings took place on April 28 and 30, 2010. Each of the Applicants confirmed
that they had received a copy of the Notice to Protesters, had declined to furn the signs inward as
requested by Campus Security and had further refused to leave the demonstration as requested.
Each of the hearings was conducted in the presence of Mr. Robert Clegg, Ombudsman for the
University of Calgary.

* Return of Proceedings, Unofficial Transcript of Hearings, at Tab 16
o Return of Proceedings, Requests for Hearings, at Tabs 1-7

18.  In written reasons issued to the Applicants on May 5, 2010, Ms. Houghton found that
each of them had violated s. 4.10 of the Non-Academic Misconduct Policy by failing to follow
the instructions of a Campus Security Officer. Ms. Houghton noted that the stated purpose of the
Non-Academic Misconduct Policy was to “promote the safety and security of all members of the
University of Calgary community” and that it is not for individual students to decide when or if
to follow the legitimate directions of a Campus Security Officer. Each of the Applicants were
issued a written warning, the least severe sanction available under the Non-Academic

Misconduct Policy.

¢ Return of Proceedings, Reasons for Decision of Meghan Houghton, Associate
Vice Provost, at Tabs 1(b)-7(b)
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¢ Return of Proceedings, Non-Academic Misconduct Policy, Sections 4.2, 4,10,
4.31, at Tab 17

19.  Each of the Applicants appealed Ms. Houghton’s decision to the University of Calgary
Appeal Board (the “Appeal Board™). Pursuvant to the procedures set out under the Non-
Academic Misconduct Policy, appeals from a decision of the Associate Vice-Provost are limited
to particular grounds, which include the availability of new evidence, clear evidence of bias or

failure to follow the relevant non-academic misconduct procedures:

Appeals

4.41 The grounds for an appeal are one or more of the following:

¢ relevant evidence that emerges which was not available at the time
of the original decision; or

o there was clear evidence of bias in the Hearing or original
decision; or

s the non-academic misconduct procedures were not followed and
the outcome of the case might have been substantially affected by
this failure; or

o the r;everity of the sanction imposed exceeds the nature of the
violation for reasons identified by the appellant.

NOTE: dissatisfaction with the sanction imposed does not
constitute grounds for an appeal.

o Return of Proceedings, Non-Academic Misconduct Policy, Section 4.41, at
Tab 17

20.  The Applicants’ appeal to the Appeal Board was based on, infer alia, allegations of bias
against Ms. Houghton and arguments that the University of Calgary had failed to follow the
procedures set out in the Non-Academic Misconduct Policy. After reviewing the submissions of
the Applicants’ counsel and the record below, the Appeal Board upheld Ms. Houghton’s
decision. In so doing, the Appeal Board found that the Applicants had not adduced evidence of
bias on the part of the Associate Vice-Provost, and that they had similarly not adduced any
evidence to demonstrate that the Non-Academic Misconduct Policy’s discipline procedures had

not been followed:
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The Appeal Board found unanimously that the statements made i your
request for an appeal did not establish clear evidence of bias in the hearing
or the original decision.

The Appeal Board also found that your request for an appeal contained no
evidence that the Non-Academic Misconduct procedures were not
followed and that the outcome of the case would have been substantially
affected by such failure. The policy sets out the process to be followed
and your appeal letter contains no evidence that the process was not
followed.

¢ Return of Proceedings, Reasons for Decision of Non-Academiec Misconduct
Appeal Board at Tabs 1(c)-7(c)

21.  The Applicants subsequently appealed the ruling of the Appeal Board to the University of
Calgary’s Board of Governors pursuant to s. 31(1)(a) of the Post-Secondary Learning Act (PSL
Act). The Applicants argued that the Appeal Board had erred on the basis of, inter alia, bias on
the part of the Appeal Board, unfairness, and breaches of natural justice on the part of both the
Appeal Board and Ms. Houghton. On January 13, 2011, the Board of Governors reviewed the
appeal materials submitted and ruled that the Applicants had failed to establish any valid grounds

of appeal. In particular, the Board of Governors made the following findings:

I note that the appeal Board consisted of representatives from Faculty,
Students, Employees and Administration. 1 noted no evidence of bias,
based on the definition of bias in Section 3.1 of the Principles and
Guidelines of the Committee (whether a reasonably informed person could
reasonably perceive a prejudice on the part of an adjudicator). Given the
wide representation of the Appeal Board, and the unanimous decision
made, I am unable to find any evidence of bias in the decision making of
the Appeal Board.

I was unable to find any evidence that non-academic misconduct
procedures were not followed. 1 note that the students were not allowed to
have legal counsel present although they were allowed to have an advisor.
I am not convinced that cross examination would have changed the
outcome of the hearing, given that credibility was not in issue and the facts
were not in dispute - the students acknowledged that they refused to
follow the instructions of Campus Security. 1 am unable to conclude that
there was a lack of natural justice or unfairness in the hearing appeal.
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¢ Return of Proceedings, Reasons for Decision of Board of Governors, at Tab
14

22.  Finally, the Board of Governors considered the Applicants’ argument that the decisions
below had violated the Charter and the Alberta Bill of Rights and concluded that on the
undisputed facts before it, the University of Calgary had acted reasonably in attempting to

balance the interests of all the parties affected by this matter:

If, in fact, the discipline of students at the University of Calgary is subject
to the Charter, a matter currently under appeal, I find that the facts as
presented (which are not in dispute) do not raise an issue that the
University acted unreasonably in attempting to balance the interests of all
involved in this matter. The right to freedom of expression is not absolute.
The facts as presented show that the University attempted to strike a
balance between the students’ rights and concerns for safety and security.
In any event these facts (and this balance) were thoroughly considered by
the Appeal Board. Further, T note that the sanction itself is the lightest
possible, as this is relevant to determining whether the University acted
reasonably.

* Return of Proceedings, Reasons for Decision of Board of Governors, at Tab
14

23.  The Applicants have now brought this application for judicial review on no less than
seventeen separate alleged errors of fact and law on the part of the Board of Governors. The
Applicants seek Judicial Review based on a myriad of arguments mostly based upon their
assertion of an unfettered right to free speech on university property, without regard to the
University’s right and obligation to ensure the safety and security of the educational, living and

work environment of the thousands of students and staff attending the University of Calgary.
III. ISSUES

24.  In the Respondent’s respectful submission, the only inquiry on this application is whether
or not the Board of Governors committed a reversible error in upholding the decision of the
tribunal below, so as to justify interference and one or more of the remedies available under

Judicial Review.

25.  Of the numerous purported errors of fact and law alleged by the Applicants, it is

submitted that they are properly distilled into the following issues:
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(a) Was the Board of Governors’ ruling reasonable?

(b)  Did the Board of Governors’ ruling violate the Applicants’ Charter rights?
(©) Did the Board of Governors’ ruling constituie a breach of contract?

(d)  Were the Applicants’ rights to procedural fairness breached?

(e) Are the Applicants’ complaints regarding security fees properly before this

Honourable Court?
IV. POINTSOF LAW
A. Standard of Review

26.  The Originating Application filed on behalf of the Applicants raises numerous complaints
that include, inter alia, the Board of Governors’ alleged failure to consider relevant evidence, an
alleged failure to consider relevant law, and in particular, an alleged failure to consider the
Applicants’ rights under the Charter. In the context of a judicial review application, the question
to be answered in relation to cach of these complaints is simply whether or not the decision
reached by the Board of Governors was a reasonable one. In fact, as per the Supreme Court of
Canada’s recent decisions in New Brunswick (Board of Management) v. Dunsmuir and Doré c.
Québec, the only complaints raised by the Applicants that attract a standard of review of
correctness are those which allege an excess of jurisdiction on the part of the Board of
Governors, such as the Applicants’ allegations regarding procedural fairness and institutional

bias. The standard of review for the balance of the Applicants’ complaints is reasonableness.

27.  In Dunsmuir, the Supreme Court of Canada eliminated the standard of review of “patent
unreasonableness”, and clarified that the judicial review of administrative decisions in Canada is
to be conducted on a standard of reasonableness in all cases when, in the circumstances, a degree
of deference is owed to the decision maker. The Supreme Court went on to hold that where the
question at issue “is one of fact, discretion or policy, deference will usually apply automatically”,
and that “{d]eference will usually result where a tribunal is interpreting its own statute or statutes

closely connected to its function, with which it will have particular familiarity.”
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o  New Brunswick (Board of Management) v. Dunsmuir, 2008 SCC 9, 291 DLR
(4'™) 577 at paras. 53-54 [Respondents® Authorities Tab 2]

28.  Since Dunsmuir, the Supreme Court of Canada in A.T.A. v. Alberta (Information and
Privacy Commissioner), 2011 SCC 61 has expanded the scope of deference owed to
administrative decision makers and ruled that where such a tribunal is interpreting its home

statute, it should be presumed that the appropriate standard of review is one of reasonableness:

True questions of jurisdiction are narrow and will be exceptional. When
considering a decision of an administrative tribunal interpreting or
applying its home statute, it should be presumed that the appropriate
standard of review is reasonableness. As long as the tiue question of
jurisdiction category remains, the party seeking to invoke it must be
required to demonstrate why the court should not review a tribunal’s
interpretation of its home statute on the deferential standard of
reasonableness.

o AT.A. v. Alberta (Information and Privacy Commissioner), 2011 SCC 61, 339
DLR (4™ 429 at para. 39 [Respondents’ Authorities Tab 3]

29.  The Courts in Alberta have confirmed that administrative decision makers in the
University context ought to be shown a considerable degree of deference in relation to matters of
student discipline. In L. (S.D.) v. University of Alberta, 2012 ABQB 244, Justice R. Paul Belzil
recognized the “need to show deference on the issue of student discipline” and cited the Nova

Scotia decision in Pacheco v. Dalhousie University, 2005 NSSC 222 for the proposition that:

Student discipline and student affairs generally are within the unique
ambit of expertise exercised by University bodies... I accept that a
considerable degree of deference should be shown to the Board and the
Discipline Committee in matters of student conduct and discipline.

o L. (S.D,) v. University of Alberta, 2012 ABQB 244, 531 AR 218 at paras. 46-47
[Respondents® Authorities Tab 4]

30.  Finally, and in direct contrast to the Applicants’ submissions in this regard, whether or
not an administrative decision has violated an applicant’s Chartfer rights is similarly determined
on a standard of reasonableness. The Supreme Court of Canada in Doré ¢. Québec, 2012 SCC
12 recently held that on judicial review, the question is whether the decision reviewed reflects a
proportionate balancing between the applicable Charfer protections and the statutory and factual

context in which the decision is made. This question is answered on a standard of
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reasonableness, and deference will be owed to the decision maker in light of the tribunal’s

familiarity with its own statutory regime and the facts of each particular case:

It seems to me that applying the Dunsmuir principles results in
reasonableness remaining the applicable review standard for disciplinary
pancls. The issue is whether this standard should be different when what
is assessed is the disciplinary body’s application of Charter protections in
the exercise of its discretion. In my view, the fact that Charter interests
are implicated does not argue for a different standard.

An administrative decision-maker exercising a discretionary power under
his or her home statute, has, by virtue of expertise and specialization,
particular familiarity with the competing considerations at play in
weighing Charter values.

Deference is still justified on the basis of the decision-maker’s expertise
and its proximity to the facts of the case. Even where Charter values are
involved, the administrative decisionmaker will generally be in the best
position to consider the impact of the relevant Charfer values on the
specific facts of the case [emphasis in original].

o Doré v. Québec, 2012 SCC 12, 343 DLR (4™) 193 at paras. 45, 47 and 54
[Respondents’ Authorities Tab 1]

31.  As a result of the foregoing, the Board of Governors’ decision should be reviewed on a
standard of reasonableness and shown a considerable degree of deference in relation to the
preponderance of the Applicants’ complaints. The Respondent agrees, however, that complaints
concerning an alleged excess of jurisdiction by the Board of Governors in relation to an alleged
breach of procedural fairness or institutional bias ought to be reviewed on a standard of

correctness.
B. The Applicants have misconstrued the decision subject of this Judicial Review

32.  The University of Calgary has had difficulty in responding to the manner in which the
Applicants’ have attempted to frame this Judicial Review application. Specifically, the
Applicants have sought to attack all University decisions leading up to, and including, the

January 13, 2011 Board of Governors’ decision, which upheld the sanction for failing to obey a
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directive of Campus Security. However, it is clear that the only decision subject to review is the
January 13, 2011 Board of Governors® decision. Paragraph 11 of the Originating Notice cites 16
grounds by which the Applicants seek to challenge the Boards’ decision. Rule 3.15(2) of the
Alberta Rules of Court requires an originating notice for judicial review to be filed within 6

months of the date of the impugned decision or act.

33.  Notwithstanding its own pleading and the 6 month limitation period under the Rules of
Court, the Applicants have focussed much of their attack on the decision of the University
administration to request that the demonstrators turn their signs inward (as opposed to the
decision of the Board of Governors in relation to the sanction for violating the Non-Academic
Misconduct Policy). The decision of the University administration was made over one year prior
to the Originating Notice being filed. The Judicial Review Application was filed too late to
challenge the decision of the University administration and, in any event, the Originating Notice
expressly seeks to quash only the decisions made in relation to the disciplinary proceedings

conducted in relation to the students’ violations of the Non-Academic Misconduct Policy.

34.  In the result, the Applicants submit at length that there was an insufficient evidentiary
basis to justify the initial instructions issued to Campus Security by the University
administration. While the University would have been quite willing to defend the decision of the
University administration, with respect, this line of argument confuses the decision currently
subject to judicial review. No record of proceedings has been filed in relation to the initial
decision reached by University administration, and the evidentiary basis and rationale for that
decision was not before Ms. Houghton, or the Appeal Board, or Board of Governors. Nor is that

the decision that is currently before this Honourable Court for judicial review.

35. The complete basis for the administration’s initial decision is not available in the context
of this application, and the Respondent respectfully submits that it would be inappropriate to

subject that decision to judicial review in the absence of a proper application and record.

36.  In the alternative and in any event, even on the basis of the evidence currently before the
Court, the initial decision was reasonable on its face and properly balanced the University’s

statutory objectives with the Applicants’ rights in the circumstances.
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37.  University administration is responsible for balancing the rights, interests and welfare of
the thousands of students and staff who attend campus. Bruce Evelyn notes in his affidavit that
in addition to a long-standing concern over safety and security, University administration
received a large volume of emails and letters regarding the Applicants’ display, including a

substantial petition requesting that the display be turned inward:

In addition to the security concerns raised by Mr. Carpay and observed by
the U of C, the U of C has received a large volume of emails and letters
from both opponents and proponents of the CPL.’s demonstrations. These
submissions have included petitions both for and against the
demonstrations, including a petition of over 1000 signatures entitled
“Petition for the request of Pro-Life signs to be turned inward or
removed.”

¢ Affidavit of Bruce Evelyn, paras. 21, 22.

38.  Certain of the letters received from students and staff regarding the Applicants’ display
describe the demonstration as disturbing, offensive and harassing, and complain that the images
and message create a hostile environment on campus and impede the viewers’ sense of security.
These responses are not surprising: the images, and the messages, displayed by the Applicants
are profoundly disturbing and obviously intended to be deliberately shocking and inflammatory.
It is respectfully submitted that this Honourable Court may take notice of this fact merely by

reviewing the photographs that have been produced as part of the Record of Proceedings.

39. It is consequently clear that in addition to concerns relating to safety and security on
campus, University administration had cause to be concerned for the rights, interests and well-

being of the thousands of students and staff who work and study on campus on a daily basis.

40.  As indicated in Mr. Evelyn’s affidavit, over 29,000 students attend the University of
Calgary, the vast majority of whom spend thousands of dollars per year in tuition for the right to
pursue a post-secondary education. In addition, the University employs over 1,800 academic and
2,200 non-academic staff, who are required fo attend campus in the course of their employment.
The University is responsible for ensuring that the rights and interests of each of these
individuals is taken into account when contemplating and determining whether or not to place

reasonable limits on the scope and nature of expression taking place on campus. This is part of
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the University’s mandate and obligation to provide a safe and secure environment conducive to

higher learning.

41.  The Respondent respectfully submits that, even though the decision of the administration
to request that disturbing and potentially offensive signage be turned inward is not subject to
review on this application, the decision was recasonable on its face and properly balanced the
interests of the Applicants against the statutory objective of maintaining a safe and secure

environment conducive to higher learning.
C. Affidavit Evidence of Bruce Evelyn

42,  For the reasons outlined above, if this judicial review is limited to a review of the
disciplinary proceedings conducted by the University of Calgary, then Mr. Evelyn’s Affidavit
should be considered by the Court in relation to the Applicants’ Charfer arguments. If the Court
grants a broader review, then Mr. Evelyn’s Affidavit provides a degree of context for the
administrations’ decision leading up to the students’ violations of the Non-Academic Misconduct
Policy and the subsequent disciplinary proceedings. However, it does not and was not intended
to constitute a full record with respect to the administration’s decision to have Campus Security
direct the students to turn their signs inward (as such decision is not properly subject to review in

this proceeding).

43,  The Supreme Court of Canada has ruled that Charter cases must not be decided in a
factual vacuum, as the consideration of the social, economic and political context in such a
decision is essential to the proper consideration of Charter issues. As stated by the Supreme

Court in its leading decision in MacKay v. Manitoba:

Charter cases will frequently be concerned with concepts and principles
that are of fundamental importance to Canadian society... Decisions on
these issues must be carefully considered as they will profoundly affect
the lives of Canadians and all residents of Canada. In light of the
importance and the impact that these decisions may have in the future, the
courts have every right to expect and indeed to insist upon the careful
preparation and presentation of a factual basis in most Charter cases. The
relevant facts put forward may cover a wide spectrum dealing with
scientific, social, economic and political aspects...
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Charter decisions should not and must not be made in a factual vacuum.
To attempt to do so would trivialize the Charter and inevitably result in ill-
considered opinions. The presentation of facts is not, as stated by the
respondent, a mere technicality; rather, it is essential to a proper
consideration of Charter issues.

o McKay v. Manitoba, [1989] 2 S.C.R. 357 at paras. 8-9 [Respondents’
Authorities Tab 5}

44,  Under Rule 3.22(d), the Court may consider “any other evidence permitted by the Court”.

45. In the current circumstances and in light of the Applicants’ submissions, regarding the
application of the Charter, it is submitted that the Affidavit evidence of Bruce Evelyn, Vice
Provost of the University of Calgary, filed July 15, 2011, provides useful context and
background to the matters before the Court. This Affidavit was filed pursuant to the Consent
Order granted by Mr. Justice Jeffrey on July 29, 2011, which provided that the Affidavits of Mr.
Evelyn and Mr. Csillag are admissible on the basis that their use and weight be reserved to the
Judge hearing the merits. It is submitted that the evidence of Mr. Evelyn speaks to the factual
context for the impugned decision and, specifically, to the Charfer considerations raised in the

current circumstances.
D. The Board of Governors’ Decision was Reasonable

46.  Despite the numerous allegations raised by the Applicants in their Originating
Application for judicial review and in the 60 pages of written argument filed by their counsel, the
ultimate issue addressed by the Board of Governor’s ruling was whether or not the Applicants
had improperly refused to follow the legitimate directions of a Campus Security Officer, a
violation of the University of Calgary’s Non-Academic Misconduct Policy. The facts
underpinning the ruling are not in dispute. The Applicants all acknowledge that they received a
formal written direction from a Campus Security Officer, and that each Applicant expressly

refused to comply.

47.  During the preliminary hearing before Ms. Houghton, the Associate Vice-Provost, the
position taken by the Applicants was that they were entitled to disregard the directions on the

basis that the instructions discriminated against the applicants on the basis of, infer alia, their
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religious beliefs. Ms. Houghton properly found that under the terms of the Non-Academic
Misconduct Policy, the Applicants were not permitted to determine which instructions of
Campus Security they were obliged to follow, and that the legitimacy of Campus Security’s

instructions was not the subject of the disciplinary hearing before her:

You indicated that you were entitled to ignore or refuse to comply with
the directions of Campus Security because to have done so, in your
personal opinion, would have resulted in the University discriminating
against you on the basis of philosophy, religion, view point, belief or other
analogous grounds. It is not your right to unilaterally decide whether
discrimination is occurring. This is the jurisdiction of other bodies and not
the subject of this proceeding. The University’s operations would be
greatly impeded if students or its members could independently and
unilaterally decide which directions or authority to comply with and which
to ignore.

¢ Return of Proceedings, Reasons for Decision of Meghan Houghton, Associate
Vice-Provost, May 5, 2010, at Tabs 1(b) - 7(b)

48.  Section 4.10{e) of the Non-Academic Misconduct Policy states that the “failure to
comply with the direction of a Campus Security Officer of University official in the legitimate
pursuit of his/her duties” constitutes a Major Violation of the Policy. While the Applicants
acknowledged that they had failed to comply with such a direction, each Applicant argued that as
they perceived the direction fo be discriminatory, it could not have been issued in the “legitimate
pursuit” of Campus Security’s duties. Ms. Houghton found that the Applicants had failed to
adduce any evidence in this regard, and that in any event it was not open to Applicants to

unilaterally decide the scope of Campus Security’s responsibilities:

You have also stated that you did not believe that University officials were
acting in a legitimate or official capacity. You did not lead any evidence
in this regard. It is within Campus Security’s mandate to oversee campus
activities and security. Again, it is not for individual students or members
of the University to ignore University direction on the basis that you do
not believe that Campus Security officials were acting in a legitimate
capacity. Any challenge to that capacity is more appropriately dealt with
in other venues.

» Return of Proceedings, Reasons for Decision of Meghan Houghton, Associate
Vice-Provost, May 5, 2010, at Tabs 1(b) - 7(b)
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49.  The Applicants now argue at considerable length that the decisions of Ms. Houghton and
the Board of Governors are based on “unfounded assumptions” regarding the existence and
scope of the safety and security concerns in relation to the Applicants’ display and
demonstration. This position misconstrues Ms. Houghton’s ruling, which stated simply that the
“Non-Academic Misconduct Policy exists to promote the safety and security of all members of
the University of Calgary Community” and that “[i]t is within Campus Security’s mandate to

oversee campus activities and security.”
¢ Return of Proceedings, Reasons for Decision of Meghan Houghton, Associate
Vice-Provost, May 5, 2010, at Tabs 1{b) - 7(b)

50.  The only evidence placed before Ms. Houghton in relation to Campus Security’s safety
and securify concerns was that Campus Pro-Life itself had indicated to the University that its
displays were likely to trigger a potentially violent reaction. This was clearly set out in the

notice provided to the Applicants by Campus Security:

You are on the University of Calgary’s private property.

The University intends to maintain good order and minimize the risk of
violent confrontations on its provide property. The University seeks to
protect the safety and security of its students, faculty and staff.

Campus Pro-Life has already informed the University that its displays,
together with the reaction to them, will likely trigger violence.

The University is not asking you to stop your protest on its private
property, even though the University would have that right.

The University merely asks that you turn your display inward...

The Applicants advanced no evidence to contradict or dispute the concerns raised by Campus
Security in its notice. In light of the safety and security concerns articulated in the Notice, Ms,
Houghton properly ruled that Campus Security was acting within its mandate in issuing the

direction to turn the signs inward.

e Return of Proceedings, Notice to Protestors, at Tab 15

51. The evidence available to Ms. Houghton fully supported her ruling that the Applicants

had breached s. 4.10 of the Non-Academic Misconduct Policy, which was clearly reasonable in
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the circumstances. Further, and in response to the Applicants’ repeated arguments that the safety
and security concerns raised by Campus Security were “not supported by any evidence”, after
the commencement of these judicial review proceedings the University filed an affidavit sworn
by Bruce Evelyn, the Vice-Provost of the University of Calgary. Mr. Evelyn expands upon the
concerns raised by Campus Security in its Notice, and explains that the safety and security
concerns first arose from correspondence issued to the University by Mr. Carpay, counsel for the

Applicants, as early as March of 2007:

19. The University of Calgary’s decision to issue this request through its
internal security officers arose from a long-standing concern over the
safety and security of University of Calgary’s students and staff in light of
the considerable tensions caused by the demonstrations of the Campus
Pro-Life (“CPL”) group and the resultant potential for the escalation of
violence.

21. As early as 2007, Mr. John Carpay, counsel for CPL, wrote to the
University of Calgary to note his concern that students opposing the CPL
demonstration were physically barricading the CPL display, a situation
which Mr. Carpay observed could “easily escalate infto higher levels of
physical conflict”. Mr. Carpay noted that the antagonism between the
groups was “likely to lead to pushing, shoving or worse” and that he was
concerned that the situation “could have quickly escalated into a major
security concern on campus.” Mr. Carpay requested that the University of
Calgary propose a solution to the situation. The University of Calgary’s
decision to require the CPL’s posters to be turned inward resulted in large
part as a response to these concerns.

22.  In addition to the security concerns raised by Mr. Carpay and
observed by the U of C, the U of C has received a large volume of emails
and letters from both opponents and proponents of the CPL’s
demonstrations. These submissions have included petitions both for and
against the demonstrations, including a petition of over 1000 signatures
entitled “Petition for the request of Pro-Life signs to be turned inwards or
removed.” ...

23. Over 29,000 students attend the U of C, as well as over 1,800
academic staff and 2,200 support staff. A key aspect of the U of C’s
administrative responsibilities includes the accommodation of the
frequently competing ideologies and interests held by the U of C’s diverse
students and staff. Paramount in this balancing act is the preservation of
the safety and security of U of C’s students, staff and visitors. ...
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e Affidavit of Bruce Evelyn, at paras. 19, 21-23

52.  Consequently, the Respondent submits that Campus Security was clearly acting within

the legitimate pursuit of its duties in issuing its directive to the Applicants.

53.  Finally, the Applicants’ appeal to the Non-Academic Misconduct Appeal Board, and
ultimately to the Board of Governors, was subject to the limited grounds of appeal set out in s.
4,41 of the Non-Academic Misconduct Policy. Pursuant to s. 4.41, an appeal from Ms.
Houghton’s decision could only be based upon the following grounds: 1) relevant evidence not
available at the time of the original decision; 2) clear evidence of bias in the original decision; 3)
a failure to follow the non-academic misconduct procedures; or 4) an excessively severe
sanction. The Board of Governors addressed each of these grounds of appeal and found that the
Applicants had adduced no evidence of Bias on the part of the Appeal Board, no evidence that
there had been a failure to follow the Non-Academic Misconduct Policy, and no new evidence
on the merits. In addition, the Board of Governors noted that the sanction imposed by Ms.

Houghton, a warning, was the lightest sanction possible under the Policy,

e Return of Proceedings, Non-Academic Misconduct Policy, Section 4.41, at
Tab 17

e Return of Proceedings, Reasons for Decision of Board of Governors, at Tab
14

54. Consequently, the University of Calgary submits that in the circumstance, and in light of
the standard of review and the considerable deference owed to the Board of Governors in
applying its home statute and policies, the decision to uphold Ms. Houghton’s decision was

entirely reasonable.
E. The Board of Governors’ Decision Properly Considered the Charter

55.  The law in Alberta concerning the application of the Charrer in the university context is
in flux and does not yet appear to be settled at the appellate level. While Justice Strekaf in
Pridgen v. University of Calgary, 2010 ABQB 644 ruled that the Charfer applied to the
provision of post-secondary education generally, the majority of the Alberta Court of Appeal
ruled that the matter could have been resolved on administrative grounds, and that as a

consequence, Justice Strekaf had erred in considering the applicants’ Charfer arguments. Justice
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Paperny, in a minority decision, wrote that the preferable approach to the application of the
Charter would be to afford Charter protections to students in the context of student disciplinary
proceedings under s. 31(1) of the Post-Secondary Learning Act. Consequently, whether or not

the Charter applies in the circumstances of this case has not been finally resolved in Alberta.

o Pridgen v. University of Calgary, 2012 ABCA 139, 350 DLR (4™) 1 at para,
112 [Respondents’ Authorities Tab 6]

56.  Without conceding that the Charfer does indeed apply to student disciplinary
proceedings, the University of Calgary submits that to the extent that the Applicants have a
protected right to freedom of expression which has been engaged by these proceedings, the
Board of Governors’ ruling properly balanced those rights with the University of Calgary’s
statutory objectives under the Post-Secondary Learning Act and was clearly reasonable in the

circumstances.

57. Contrary to the Applicants’ lengthy submissions on this point, the judicial review of an
administrative decision involving a Charter component does not proceed under the analysis set
out by the Supreme Court of Canada in R. v. Oakes, [1986] 1 SCR 103. In its recent decision in
Doré v. Québec, 2012 SCC 12, the Supreme Court of Canada ruled that while the test in Oakes
contimies to apply where laws of general application are alleged to have infringed upon a
protected Charter right, administrative decisions involving a particular set of facts are to be

reviewed on a reasonableness standard as per Dunsmuir:

The alternative [to applying QOakes] is for the Court to embrace a richer
conception of administrative law, under which discretion is exercised “in
light of constitutional guarantees and the values they reflect”... Under this
approach, it is unnecessary to refreat to s. 1 Oakes analysis in order to
protect Charter values...

When Charter values are applied to an individual administrative decision,
they are being applied in relation to a particular set of facts. Dunsnurir
tells us that this should attract deference... When a particular “law” is
being assessed for Charter compliance, on the other hand, we are dealing
with principles of general application.

o Doré v. Québec, 2012 SCC 12, 343 DLR (4™ 193 at paras. 35, 36
[Respondents® Authorities Tab 1]
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58.  Recognizing that administrative deciston makers will “generally be in the best position to
consider the impact of the relevant Charfer values on the specific facts of the case” (emphasis in
original), the Supreme Court in Doré v. Québec held that such decision makers are required to
balance the applicable Charter values with the relevant statutory objectives at play. The
question on a judicial review of such a decision is whether the decision maker adequately

balanced the severity of the alleged infringement with the relevant objectives:

How then does an administrative decision-maker apply Charter values in
the exercise of statutory discretion? He or she balances the Charter values
with the statutory objectives. In effecting this balancing, the decision-
maker should first consider the statutory objectives.

Then the decision-maker should ask how the Charfer value at issue will
best be protected in view of the statutory objectives. This is at the core of
the proportionality exercise, and requires the decision-maker to balance
the severity of the interference of the Charter protection with the statutory
objectives.

o Doré v. Québec, 2012 SCC 12, 343 DLR (4"™) 193 at paras. 55, 56
[Respondents’ Authorities Tab 1]

59.  Asaresult of the deference owed to an administrative decision maker in the context of its
own governing statute and policies, and its familiarity with the facts of a given case, an

administrative ruling on a Charfer issue will be reasonable if it falls within a range of possible,

acceptable outcomes in light of the competing interests at play:

... the proportionality test will be satisfied if the measure “falls within a
range of reasonable alternatives”. The same is true in the context of a
review of an administrative decision for reasonableness, where decision-
makers are entitled to a measure of deference so long as the decision, in
the words of Dunsmuir, “falls within a range of possible, acceptable
outcomes”,..

If, in exercising its statutory discretion, the decision-maker has properly
balanced the relevant Charter value with statutory objectives, the decision
will be found to be reasonable.

o Doré v. Québec, 2012 SCC 12, 343 DLR (4") 193 at paras. 56, 58
[Respondents® Authorities Tab 1]
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60. Both Ms. Houghton and the Board of Governors issued their decisions prior to the
Supreme Court of Canada’s decision in Doré v. Québec. Notwithstanding this lack of guidance,
however, both decisions clearly and fully address the University of Calgary’s objective of
preserving safety and security on campus, and expressly balance that objective against the

Applicants’ rights. As stated by Ms. Houghton in her reasons for decision:

During the hearing you... acknowledged that the University has the right
to govern its affairs on campus. You acknowledged that the written
direction from Campus Security indicated that you were on the University
of Calgary’s property and that the University intended to maintain good
order to minimize the risk of violent confrontations on its property in order
to protect the safety and security of its students, faculty and staff.

The University’s operations would be greatly impeded if students or its
members could independently and unilaterally decide which directions or
authority to comply with and which to ignore. The University has not
acted capriciously. It is entitled to set reasonable limits on all grounds
operating on campus, particularly where there are issues of safety and
security.

¢ Return of Proceedings, Reasons for Decision of Meghan Houghton, Associate
Vice-Provost, May 5, 2010, at Tabs 1(b) - 7(b) :

61.  The Board of Governors upheld Ms. Houghton’s ruling on this point, and concluded that
the University of Calgary acted reasonably in attempting to balance the Applicants rights to

freedom of expression with its concerns for safety and security:

If, in fact, the discipline of students at the University of Calgary is subject
to the Charter... T find that the facts as presented (which are not in dispute)
do not raise an issue that the University acted unreasonably in attempting
to balance the interests of all involved in this matter. The right to freedom
of expression is not absolute. The facts as presented show that the
University attempted to strike a balance between the students’ rights and
concerns for safety and security. In any event these facts (and this
balance) were thoroughly considered by the Appeal Board. Further, I note
that the sanction is the lightest possible, as this is relevant to determining
whether the University acted reasonably.

¢ Return of Proceedings, Reasons for Decision of Board of Governors, at Tab
14
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62. It is clear that the University of Calgary is responsible for preserving safety and security
on its campus. Section 31(1) of the Post-Secondary Learning Act states that the “general
faculties council has general supervision of student affairs at a university.” The General
Faculties Council, pursuant to this authority, produces and implements the Non-Academic
Misconduct Policy. Section 4.2 of the Non-Academic Misconduct Policy itself states that “[tjhe
Non-Academic Misconduct Policy exists to promote the safety and security of all members of
the University of Calgary community.” The University of Calgary submits that the preservation

of safety and security on Campus is a legitimate statutory objective.

o Post-Secondary Learning Act, SA 2003, ss. 31(1) [Respondents’ Authorities
Tab 8]

o Return of Proceedings, Non-Academic Misconduct Policy, s. 4.2, at Tab 17

63.  Once the statutory objective at issue has been identified, and a competing Charfer value
has been affected, the Supreme Court in Doré ¢. Québec requires an administrative decision
maker to “to balance the severity of the interference of the Charter protection with the statutory
objectives.” This balancing act will be held to be reasonable where the decision falls within a

range of “possible, acceptable outcomes.”

e Doré v. Québec, 2012 SCC 12, 343 DLR (4"1) 193 at paras. 55, 56, 58
[Respondents’ Authorities Tab 1]

64. It is apparent that at all levels, the University of Calgary was cognizant of the Applicants’
rights to express themselves and undertook to interfere with that right as little as possible in the
circumstances. The Notice initially issued by Campus Security was clear that while the more
inflammatory aspects of the Applicants’ display had to be turned inward, such that students and
staff who did not wish to view the images were not forced to do so, the Applicants’ message
itself was not censored. The Applicants were permitted to maintain signage identifying their
group, welcoming viewers to consider the images, and identifying the display as an anti-abortion

demonstration:

The University merely asks you to turn your display inward. The
following types of signs are exceptions that may face outward: those that
identify your group, welcome viewers, and identify the protest generally
as an anti-abortion display. But signs with the actual content of your
display, including pictures, slogans, and discussion (such as comparisons
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of abortion with the Holocaust, the Rwandan genocide, and activities of
the Klu Klux Klan) must face away from walkways, plazas, open ficlds
where people gather, or any other areas in which persons on campus
would have little choice but to look at your display.

¢ Return of Proceedings, Notice to Protestors, at Tab 15

65.  When the Applicants refused to follow the instructions provided by Campus Security,
Ms. Houghton found that they had violated s. 4.10(e) of the Non-Academic Misconduct Policy
and issued the Applicants a written warning, the lightest sentence available under s. 4.31 of the
Policy, which includes available penalties such as fines, loss of privileges, probation, suspension
and expulsion. In addition to being the lightest available sanction, it is worth noting that
pursuant to s. 4.73 of the Policy, records of charges and sanctions against a student, other than
suspension or expulsion, are not placed in a student’s academic records and are maintained

confidentially by the offices of the Associate Vice-Provost.

¢ Return of Proceedings, Non-Academic Misconduct Policy, ss. 4.31, 4,73 at
Tab 17

66.  Ultimately, the decision reached by the Board of Governors in this case was to uphold a
written warning against the Applicants for failing to follow the express instructions of a Campus
Security officer, The only limitation placed upon the Applicants by Campus Security was a
request to turn certain disturbing and inflammatory images and messages away from heavily
used public areas, such that students and staff who did not wish to view the images were not
forced to do so. The University of Calgary submits that in light of the competing interests at
play, the decision reached by the Board of Governors certainly falls within a range of reasonable

alternatives and was consequently reasonable in the circumstances.
F. The Board of Governors’ Decision did not Offend the Alberta Bill of Rights

67.  The Applicants rely on the Alberta Bill of Rights as further support for their argument.
The Applicants submit that the Alberta Bill of Rights requires that the PSL Act be “construed and

applied” so as not to infringe freedom of speech.

68.  However, the Respondent submits that as with the Charter, the Alberta Bill of Rights

does not provide unfettered freedom of speech, and that any curtailment of the freedom of speech
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in this case was a reasonable compromise between competing interests. As stated in Goddard v.

Day:

I am satisfied that the right confirmed by the Alberta Bill of Rights is not
an unfettered freedom of speech. Freedom of speech has never been
recognized as the ability to say whatever you want, whenever you want,
regardless of the consequences. The example of falsely shouting “fire” in a
crowded theafre has often been utilized to demonstrate that freedom of
speech is subjected to reasonable bounds (emphasis added).

o  Goddard v. Day (2000), 282 A.R. 349 at para. 58 (Q.B.) [Respondents’
Authorities Tab 7]

69.  While the Supreme Court of Canada’s decision in Doré v. Québec did not address the
Alberta Bill of Rights, the Respondent submits that the Supreme Court’s reasoning regarding the
review of Charter issues by administrative decision makers similarly applies to the Alberta Bill
of Rights, and that the Board of Governor’s decision was, for the reasons set out above,

reasonable in the circumstances.
G. There was no breach of contract by the University of Calgary

70.  The Respondent agrees that a contractual relationship exists between the Applicants and
the University of Calgary, the terms of which are, as stated in Yen v. Albertfa, “contained in the
university calendars, internal admission, withdrawal and appeal procedures and academic

policies.”

o Yenv. Alberta, 2010 ABQB 380 at para. 43 [Respondents’ Authorities Tab 9]

71. Tt is crystal clear that the University of Calgary’s Non-Academic Misconduct Policy, as
set out in the university Calendar, constitutes part of the contract between the University of
Calgary and its students. By refusing to follow the directions of the Campus Security officers,
the Applicants breached their contractual obligations owed to the University of Calgary and their
fellow students. The University of Calgary clearly had a right to discipline the Applicants under
the Non-AcadeIhic Misconduct Policy. Accordingly, this argument tells against the Applicants
and cannot be used as a proper ground to attack the decision of the University of Calgary’s

Board of Governors, who were acting within their contractual rights as mandated by the PSZ. Act.
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72.  Further, the Respondent submits that it is not a term of the confract between the
University of Calgary and the Applicants that any and all forms of expression are to be preserved

and protfected without limit or without regard for the potential consequences.

73.  As with its exercise of its statutory responsibilities under the PSL Act, the University of
Calgary has entered into a contract with each of its students and staff. By necessary implication,
the University of Calgary will inevitably be required to balance the often competing interests of
the over 29,000 students in attendance on campus. It is consequently clearly contemplated by the
University Calendar and the Non-Academic Misconduct Policy that the University of Calgary is
required to find a balance between the rights and interests of its students and staff in relation to

freedom of expression.

¢ Return of Proceedings, Non-Academic Misconduct Policy at Tab 17

74.  The Respondents submit that the University of Calgary has acted reasonably and properly
in its fulfilment of its contractual duties. There is no basis under contract law to impugn the
decision of the Board of Governors, which decision was completely in harmony with the
governing legislation and the procedures expressly set forth in the University of Calgary’s

contract with its students, as set forth in the Calendar.
H. The University of Calgary met its duty of procedural fairness

75.  The Respondent submits that Ms. Houghton, the Appeal Board and the Board of
Governors met the duty of fairness owed to the Applicants. The additional protections requested
by the Applicants, such as the right to counsel, the right to cross-examine and the right to
disclosure of certain documents, are not warranted in proceedings of this nature, nor are they

provided for in the governing rules or policies.
(a) Contents of the Duty of Procedural Fairness

76.  While a duty of procedural fairness is owed in any case where an administrative decision
affects the rights or interests of an individual, the existence of such a duty does not determine
what requirements will be applicable in a given set of circumstances. As stated by the Supreme

Court of Canada in Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR
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817: “the concept of procedural fairness is eminently variable, and its content is to be decided in
the specific context of each case.” The Supreme Court has ruled that in determining the content
of the duty owed, all of the circumstances must be considered, including the following non-

exhaustive factors:

{(a) the nature of the decision being made and the process followed in
making it;

(b) the nature of the statutory scheme and the terms of the statute pursuant
to which the body operates;

(c) the importance of the decision to the individual affected;
(d) the legitimate expectations of the persons challenging the decision; and

(e) the choices made by the agency itself, particularly when the statute
leaves to the decision-maker the ability to choose its own procedures, or
when the agency has an expertise in determining what procedures are
appropriate in the circumstances.

e  Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817,
174 DLR (4™) 193 at para. 21 [Respondents’ Authorities Tab 10]

o  Transcanada Energy Ltd, v. Alberta, 2009 ABQB 717, 18 Alta. L.R. (5"1) 34 at
para. 25 [Respondents’ Authorities Tab 11]

77.  Under the analysis in Baker, whether or not certain participatory rights will be contained
in the duty of fairness owed by an administrative tribunal, such as the right to cross examine or
the right to counsel, depends upon whether or not those rights are necessary to ensure that the
individuals affected have the “opportunity to put forward their views and evidence fully and have
them considered by the decision maker.” In the current case, the evidence underlying the
disciplinary proceedings was not contested, and the Applicants each had the opportunity to fully
state their case in a hearing before Ms, Houghton. None of the participatory rights now claimed
by the Applicants were necessary to meet the objective set out by the Supreme Court of Canada

in Baker.

o Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817,
174 DLR (4"’) 193 at para. 22 [Respondents® Authorities Tab 10]

78.  Further, the Baker factors do not support the Applicants’ claims for a heightened duty of

procedural fairness in the circumstances. While the Applicants submit that the importance of
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these proceedings ought to be compared to that of a professional facing disciplinary sanctions,
which attracts a high level of procedural fairness, they have provided no authority on this point.
The Respondent submits that the issuance of a written warning to undergraduate university
students is highly distinguishable from the suspension or discipline of professionals who spend

many years training to qualify for their positions:

Not all licensed employment attracts the same procedural rights. Persons
who have spent many years training to qualify to practice a profession are
entitled to greater procedural protections than those who have not.

o Sara Blake, Administrative Law in Canada, 4" Ed, (Markham: LexisNexis,
20006) at p. 21 [Respondents’ Authorities Tab 12]

79.  In addition, the Supreme Court in Baker ruled that important weight must be given to the
procedures chosen by a {ribunal, particularly where the governing statute grants an institution the

ability to design its own:

Fifth, the analysis of what procedures the duty of fairness requires should
also take into account and respect the choices of procedure made by the
agency itself, particularly when the statute leaves to the decision maker the
ability to choose its own procedures... While this, of course, is not
determinative, important weight must be given to the choice of procedures
made by the agency itself and its institutional constraints...

o  Baker v. Canada (Minister of Citizenship and Immigration), [1999] 2 SCR 817,
174 DLR (4™) 193 at para. 27 [Respondents’ Authorities Tab 10]

Pursuant to section 31(1) of the PSL Act, the general faculties council is responsible for student
affairs at the university, has the power to discipline students and has the authority to prepare and
implement the Non-Academic Misconduct Policy. The procedures chosen by the University in
the context of disciplinary proceedings consequently ought to be afforded significant weight in

determining the contents of the duty of procedural fairness owed to the applicants.

80.  In light of the above, the Respondent subinits that the level of procedural fairness owed to
the Applicants was met, and that the additional rights sought were not necessary in the

circumstances.

(b)  The Applicants were not entitled to counsel
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81.  The Non-Academic Misconduct Policy expressly contemplates the exclusion of counsel
from disciplinary proceedings. Section 4.16 of the Non-Academic Misconduct Policy prohibits
the involvement of counsel, except in a case of a criminal offence. While a student “may be
accompanied by an Advisor to any Hearing related to Non-Academic Misconduct”, “Advisors
may not include legal counsel except when a student is charged with a criminal offense arising
from the same incident.” The Applicants were not charged with a criminal offence; therefore,

the Applicants were not entitled to have legal counsel in attendance.

¢ Return of Proceedings, Non-Academic Misconduct Policy, Tab 17

82.  Further, the law is clear that right to counsel is not an absolute right. David J. Mullan in

Administrative Law states as follows:

[1]t is also clear that the right to representation is not an absolute
requirement in all administrative proceedings... [T]he relatively minor
nature of the matters at stake and the nature of the context in which a
decision is being made may dictate that there is no need to recognize a
right to representation by counsel.

e David J. Mullan, Essentials of Canadian Law: Administrative Law (Toronto:
Irwin Law, 2001) at 262-263 [Respondents® Authorities Tab 13]

(¢)  The Applicants were not entitled to cross-examine

83.  The right to cross-examine, akin to the right to counsel, is not an automatic right.
Moreover, it seems to be irrelevant in this case — the Applicants were not actually denied the

right to cross-examine, as there were no witnesses called by the University.
84,  Asstated by Jones & de Villars:

The right to cross-examination...depends on a variety of circumstances.
Clearly it may be required by statute, but where the statute is silent, and
the tribunal is the governor of its own procedure, the common law is
reluctant to impose courtroom procedures and technical rules of evidence.
The tribunal is master of its own procedure... The very nature of cross-
examination is adversarial, and this may be incompatible with the nature
of the tribunal. Neither the right to call witnesses, or the right to cross-
examine witnesses is unlimited. A tribunal can reasonably limit both.
However, cross-examination may be a necessary element of procedural
fairness where important issues of credibility are raised, or where there is
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no other effective means of refuting the allegations or arguments of the
other side.

e David Phillip Jones & Anne S. de Villars, Principles of Administrative Law,
5™ ed, (Toronto: Carswell, 2009) at 301-302 [Respondents’ Authorities Tab
14]
In the current case, no issues of credibility were raised, the facts underlying the charges were not

disputed, and the Applicants did not seek to “refute the allegations” made against them; cross-

examination was not necessary or even possible in the circumstances.
(d)  The Applicants were not entitled to additional document production

85.  The Applicants’ alleged ‘right’ to disclosure of documents relating to the duties and
procedures of Campus Security likewise finds no support in administrative law. There is no
general right to document discovery under administrative law principles, Disclosure of
documents in general is not provided for in the Non-Academic Misconduct Policy. Even more
importantly, the documents requested were not relevant to the Applicants’ answer to the charge
against them, namely, whether they failed to comply with the direction of a Campus Security
Officer. The University informed the Applicants of the case they had to meet and allowed them

to respond at the hearing.
(e) The Applicants have not established any degree of institutional bias

86.  Lastly, the Applicants’ make a cursory allegation that Ms. Houghton, serving as both the
decision-maker at first instance and the official who had initially laid the charges, violated their
right to a fair hearing. No authority is cited for this proposition. No evidence was led to support
any allegation that the result was thereby tainted. Finally, the law is clear that, if there were any
procedural defects at the first instance, those would have been cured by the two subsequent

appeals to both the Appeal Board and the Board of Governors.

»  Amalgamated Transit Union Local 113 v. Ontario Labour Relations Board and
Toronte Transit Commission, (2007), 88 O.R. (3d) 361 (Ont. Div. Ct.) at paras.
148-149 [Respondents’ Authorities Tab 15]

® The Non-Academic Misconduct Policy is not procedurally unfair
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87.  Finally, the Applicants allege that the appeal provisions of the Non-Academic
Misconduct Policy are in and of themselves procedurally unfair, in that they limit the available
grounds of appeal. The Applicants have adduced no authorities in support of this proposition. In
the Respondents’ submission, this complaint is unfounded and not properly before the Court in
the context of this application for judicial review. The Non-Academic Misconduct Policy was
approved by the General Faculties Council pursuant to its authority under sections 26(1) and
31(1) of the PSL Act. The General Faculties Council is not a party to the Applicants’ judicial
review application, and its decision to implement the Non-Academic Misconduct Policy is not
the subject of this application for judicial review. Further, and in any event, the design and
implementation of the Non-Academic Misconduct Policy is a non-judicial, policy-driven

decision which would attract little or no duty of procedural fairness:

Where the legislature has delegated substantial and diverse powers that
include the development of policy, and the particular power being
exercised is an important part of that statutory mandate, the procedural
requirements may be reduced or non-existent,

o Sara Blake, Administrative Law in Canada, 4™ Ed. (Markham: LexisNexis,
2006) at p. 18 [Respondents® Authorities Tab 12]

L The Applicants’ complaints regarding security fees are not properly before this

Honourable Court

88.  Among the numerous remedies sought by the Applicants on this application is a
declaration that the University be prohibited from charging a security fee in relation to the
Applicants’ demonstrations on campus. As with the Applicants’ claims regarding the contents of

the Non-Academic Misconduct Policy, this matter is not properly before the Court.

89.  The administrative decision currently subject to judicial review on this application is the
January 13, 2011 decision of the Board of Governors in relation to disciplinary proceedings
commenced against the Applicants pursuant to the University’s Non-Academic Misconduct
Policy. These proceedings were entirely unconcerned with the issue of security fees, and any
separate decision to impose such fees by the University is not currently before the Court for

judicial review.
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V. REMEDY SOUGHT

90.  The University of Calgary respectfully requests that the Application be dismissed with

costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this _ 4th  day of April, 2013.

PEACOCK LINDER & HALT LLP

Per: ( \fgwo':i“’ ) B
\Reter Tkinder; Q.C.
Matthew L. Vernon
Solicitors for the Respondents,
The Board of Governors of the
University of Calgary and the
University of Calgary
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