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PART I – STATEMENT OF FACTS 

A.  OVERVIEW AND PRELIMINARY CONSIDERATIONS 

1. On October 4, 2019, the Applicants, Andrew James Lawton (“Andrew”) and 

True North Centre for Public Policy (“True North”) filed an application for judicial review 

of a decision by Canada (Leaders’ Debates Commission) (“the Commission”) to deny 

Andrew’s application for media accreditation. This was followed on October 7, 2019 by 

an urgent motion for a mandatory injunction to permit Andrew to attend as a media 

representative at the Federal Leaders’ Debate later that evening. The motion was heard 

that afternoon, and Justice Zinn of this Honourable Court granted the interim relief sought 

by the Applicants:  Andrew attended the debate just hours later, followed by the media 

scrum with the party leaders. 

2. Justice Zinn’s written Reasons1 were released on November 13, 2019, and 

described the Commission’s decision not to accredit Andrew (the “Decision”) as “lacking 

in discernible rationality and logic” and “neither justified nor intelligible.”  

3. The within motion by the Commission is to strike the originating application for 

judicial review of the Applicants, on the basis that it is now moot. The Applicants disagree.  

4. The Applicants also move for an Order granting leave to amend the Notice of 

Application to include a claim for, inter alia, a declaration that the Commission violated 

 
1 True North Centre for Public Policy v. Canada (Leaders’ Debates Commission), 2019 FC 1424 [the “Reasons”], 
Motion Record of the Leaders’ Debates Commission (“Commission’s MR”), Tab 4. 
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the Applicants’ freedom of the press, as guaranteed under s. 2(b) of the Canadian Charter 

of Rights and Freedoms.  

5. The Commission posits that its motion to strike is a threshold one that should 

be determined before consideration of the Applicants’ motion. The Applicants say that 

any consideration of the mootness of the judicial review application must, in fairness, be 

determined after a ruling on the motion for leave, or at least contemporaneously, so that 

the Court is in a position to consider the full scope of the issues which remain in contention 

between the parties.  

6. On consent of the parties, a request for a case management judge to assist in 

determining this preliminary issue has been made by counsel for the Commission. 

7. Should this Honourable Court determine that the Commission’s motion to strike 

should be disposed of first, as a standalone matter, then the Applicants oppose the motion 

being heard in writing alone and request an oral hearing. 

8. Given that the motion to strike may be heard separately, and given that there 

is additional relief being sought which is not evident on the face of the Notice of 

Application as it is presently constituted, the Applicants respectfully submit the Affidavit 

of Andrew Lawton, sworn February 2, 2020, to provide the necessary context. 

9. For the reasons set out below, the relief sought in the Commission’s motion to 

strike ought to be denied.  
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B. THE PARTIES 

10.   True North is an independent, non-partisan and not-for-profit organization that 

advances Western democratic values consistent with the Canadian Charter of Rights and 

Freedoms (the “Charter”). True North employs staff journalists and advocates for 

freedom of the press.2  

11. Since its inception, True North and its journalists have been granted media 

accreditation to cover political events by the Government of Canada, the Government of 

the United Kingdom and by various political parties including the New Democratic Party, 

the Conservative Party of Canada and People’s Party of Canada.3  

12. Andrew is a Canadian broadcaster and columnist, and serves as a journalism 

fellow at True North. He has worked as a journalist since 2013. In addition to his 

journalism with True North, he writes a weekly column for Loonie Politics and contributes 

monthly submissions to The Interim. Most recently, he hosted the Andrew Lawton Show 

on 980 CPFL in London and wrote a national column for Global News analyzing politics 

and culture, often with a focus on freedom of speech, limiting government and combatting 

radicalism.4  

13. During the course of the 2019 federal election campaign, the only political party 

to decline the Applicants’ requests for media accreditation was the Liberal Party of 

Canada. This escalated to the point where the Liberal Party of Canada apologized to the 

 
2Affidavit of Andrew Lawton, sworn February 2, 2020 (“Lawton Affidavit”), para. 3, Responding Motion Record of 
the Applicants (“Applicants’ MR”), Tab 1, page 2. 
3 Lawton Affidavit, para. 4, Applicants’ MR, Tab 1, page 2. 
4 Lawton Affidavit, para. 5, Applicants’ MR, Tab 1, page 2-3. 
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Applicants after removing Andrew from one of its rallies in Thunder Bay, Ontario. This 

event gave rise to a National Post article dated September 23, 2019 entitled “‘You’ve got 

to go’: Liberals apologize to conservative broadcaster banned from public rally”.5 

14. The Commission is a body created pursuant to an Order in Council dated 

October 29, 2018, ostensibly to make the debates a more predictable, reliable, and stable 

element of federal election campaigns. The only aspect of its mandate that touched on 

journalism was to “Ensure that high journalistic standards are maintained for the 

Debates.” This appeared to relate to the media personalities involved in moderating the 

actual debates.6   

15. According to the Commission’s website: “In fulfilling its mandate, the Leaders’ 

Debates Commission is to be guided by the pursuit of public interest.”7 

C. THE ACCREDITATION DECISION 

16. At 9:05 a.m. on Monday, September 23, 2019, the Commission published a 

press release advising of the dates of the debates. It additionally stated: “Media 

representatives who wish to cover the debates must apply for accreditation using the 

Government of Canada Accreditation portal….” There was no information provided to 

indicate the criteria that would be applied in granting this accreditation.8  

 
5 Lawton Affidavit, para. 6, Applicants’ MR, Tab 1, page 3. 
6 Lawton Affidavit, para. 7, Applicants’ MR, Tab 1, page 3. This was also noted by Justice Zinn in Reasons, para. 34, 
Commission’s MR, Tab 4, page24.  
7 Lawton Affidavit, para. 7, Applicants’ MR, Tab 1, pages 3 and Exhibit “D” thereto, Tab 5. 
8 Lawton Affidavit, para. 8, Applicants’ MR, Tab 1, page 3-4. 
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17. Andrew applied for media accreditation as a staff journalist of True North on 

September 24, 2019, through the Government of Canada Accreditation portal. His 

application was acknowledged.9 

18. At 9:10 a.m. on Friday, October 4, 2019, on the last business day before the 

day of the first debate, Andrew received an email from Mr. Collin Lafrance, the Chief of 

the Parliamentary Press Gallery (the “PPG”) which read as follows: “Hello, your request 

for media accreditation for the 2019 Federal Leaders’ Debate has been denied. The about 

section of tnc.news clearly states that True North is involved in advocacy.”10  

19. As noted by Justice Zinn, the Commission’s evidence on the Injunction Motion 

was that there were more than 200 journalists accredited to attend the post-debate media 

scrum. Only five journalists were denied, at least three of whom were from what might be 

considered conservative-leaning outlets.11 

20. The exclusion of these media outlets from the debate was allegedly because 

they engage in “advocacy”, but the term was not defined, and the Commission approved 

other media outlets that consider themselves advocates. In fact, on the Toronto Star’s 

own website, it states that the Star has “an ongoing commitment to investigating and 

advocating for social and economic justice.”12  

 

 
9 Lawton Affidavit, para. 9, Applicants’ MR, Tab 1, page 4. 
10 Lawton Affidavit, para. 10, Applicants’ MR, Tab 1, page 4. 
11 Reasons, para. 14, Commission’s MR, Tab 4, page 18. 
12 Lawton Affidavit, para. 12, Applicants’ MR, Tab 1, page 4-5.  
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D.  THE INVOLVEMENT OF THE PARLIAMENTARY PRESS GALLERY 

21. The involvement of the PPG in the accreditation decision was a surprise to the 

Applicants, given the lack of any apparent connection with the Commission.13   

22. Included as an Exhibit to the Affidavit of the Commission’s Executive Director 

in the Injunction Motion, and later in the Certified Tribunal Record, the Commission 

provided a document entitled, “Guiding principle for accreditation of media organizations 

and journalists at the leaders’ debates”. It was dated October 3, 2019 – one day before 

the Applicants were denied accreditation.14 This document had not previously been made 

available to the Applicants. 

23. It stated that, in consultation with the Secretariat of the Parliamentary Press 

Gallery, it had established a principle about journalistic independence, and that this 

principle precluded media organizations that engage in advocacy and political activism. 

It went on to say that, “[I]n communicating its decision to journalists or media 

organizations that will not be admitted to debates, the Commission, in keeping with its 

mandate of transparency, will explain its reasoning clearly.”  

24. There is some controversy over how the policy, drafted up at the last minute 

and apparently used to exclude only a small number of journalists, most of whom 

happened to be conservative, came to be created. Following the successful Injunction 

Motion, a news story from Blacklock’s Reporter was published, which directly challenged 

the sworn evidence given by the Commission’s Executive Director, Michel Cormier, in his 

 
13 Lawton Affidavit, para. 11, Applicants’ MR, Tab 1, page 4. 
14 Certified Tribunal Record, pages 15-16. 
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affidavit affirmed on October 6, 2019, in the Injunction Motion. At paragraph 17, Mr. 

Cormier had stated: 

The Commission used the services of the Press Gallery Secretariat to assist 

with the process of obtaining applications for accreditation from potential media 

representatives. Despite engaging the Press Gallery Secretariat and 

Summit Management Office of Global Affairs Canada to develop the media 
accreditation practice and procedure, the Commission retained the ultimate 

decision-making authority for media accreditation. However, given the Press 

Gallery Secretariat’s logistical role in administering the accreditation portal, 

Collin Lafrance was responsible for communicating the final decision to the 

applicants [emphasis added].15  

 

25. However, the report by Blacklock’s Reporter stated:  

[A] House of Commons staffer contradicted the Debates Commission’s sworn 

affidavit claiming the Parliamentary Press Gallery set criteria that banned two 

media outlets from attending national TV election debates. Records indicate 

Gallery directors were never consulted and had not even met for months before 

the ban was imposed by a handful of federal employees.16 

26. The foregoing concerns are relevant to an assessment of the reasonableness 

and procedural fairness of the Decision, as well as the motivation of the Commission. 

E. REMAINING RELIEF IN APPLICATION 

27. In the Applicants’ original Notice of Application, included at Tab 2 of the 

Responding Motion Record of the Applicants, the following relief was requested:  

 
15 Lawton Affidavit, para. 15, Applicants’ MR, Tab 1, page 6. 
16 Lawton Affidavit, para. 16, Applicants’ MR, Tab 1, page 6, and Exhibit “K” thereto, Tab 11.  
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a) an Order quashing the Decision of the Commission;  

b) an Order directing the Commission to provide reasonable and meaningful 

feedback to the Applicants regarding the Decision including details of the decision-

making procedure the Commission employs in reviewing applications for 

Accreditation, the reason(s) why the Commission made the Decision, including 

how the Decision is consistent with its mandate and particulars of who was 

involved in making the Decision; 

c) An Order directing the Commission to provide detailed information regarding the 

relationship between Mr. Collin Lafrance, the Chief of the Canadian Press Gallery 

and the Commission, including a description of what capacity and under what 

authority Mr. Lafrance was working when he reviewed and denied the Applicants’ 

request for Accreditation.  

28. In his Reasons, Justice Zinn noted at paragraph 28 that “the ultimate hearing 

[this Application] will determine whether the decisions under review should be set aside. 

Accordingly, the question to be answered on the first prong of the tripartite test is whether, 

on a preliminary review, there is a strong likelihood that the Applicants will be successful 

in the underlying review applications. At the hearing on the merits, these Applicants need 

not prove that the decisions are wrong; rather, they must convince the Court that the 

decisions are unreasonable or were reached in a manner that is procedurally unfair.”17 

 
17 Reasons, para. 28, Commission’s MR, Tab 4, pages 22-23. 
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29. He then went on to consider the likelihood of success for the applicants on 

reviewing the reasonableness of the Commission’s decisions, and found “that the 

decisions are lacking in discernible rationality and logic, and thus are neither justified nor 

intelligible.” He also stated at paragraphs 38-39 that he was “at a loss to understand why 

the Commission reached the decisions it did with respect to the Applicants. Accordingly, 

I find that the Applicants are likely to succeed on the merits in setting aside the decisions 

as unreasonable.”18   

30. Although True North was permitted to attend the Debate, the remaining relief 

was not disposed of and important questions about the propriety of the Commission’s 

actions have not been addressed. 

F. MOTION FOR LEAVE TO AMEND  

31. There is additional relief sought which is fundamental to these parties and in 

the interests of the public to have resolved. By way of a separate Motion for Leave to 

Amend, the Applicants seek: 

a) An Order directing the Commission to provide detailed information regarding the 

relationship between Mr. Collin Lafrance, the Chief of the Canadian Press Gallery 

and the Commission, including a description of what capacity and under what 

authority Mr. Lafrance was working when he reviewed and denied the Applicants’ 

request for Accreditation, and full details of the consultation(s) that the Commission 

alleges occurred between it and the Press Gallery Secretariat, or any members 

 
18 Reasons, para 38-39, Commission’s MR, Tab 4, page 26. 
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thereof, including but not limited to emails, particulars of meetings, and any other 

communications [emphasis showing proposed amendment]; and 

b) A Declaration that the Decision breached the Applicants’ freedom of the press and 

freedom of expression, as guaranteed by s. 2(b) of the Canadian Charter of Rights 

and Freedoms. 

PART II - ISSUES 

32. The issue before this Honourable Court is whether, a) looking at the Notice of 

Application holistically, including the relief sought in the proposed Amended Notice of 

Application, the matter is moot; and, if so, b) whether there remains a live controversy 

that warrants this Court exercising its discretion to hear the matter.  

PART III – ARGUMENT 

A. STRIKING THE NOTICE OF APPLICATION 

33. The threshold for whether a notice of application for judicial review should be 

struck is the same as that of an action, as Justice Stratas has confirmed19:   

[33] ... In motions to strike applications for judicial review, this Court uses… the 

"plain and obvious" threshold commonly used in motions to strike actions, 

sometimes also called the "doomed to fail" standard. Taking the facts pleaded 

as true, the Court examines whether the application: ...is "so clearly improper 

as to be bereft of any possibility of success": … There must be a "show stopper" 

or a "knockout punch" – an obvious, fatal flaw striking at the root of this Court's 

power to entertain the application. 

 
19 Wenham v Canada, 2018 FCA 199 at para 33, Applicants’ MR, Tab A. 
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34. This is a high threshold. The Federal Court, in considering a similar motion 

recently, held: “[T]his Court will hear the motion to strike and apply the standard of "so 

clearly improper as to be bereft of any possibility of success". This is a very strict standard 

that only can only allow a successful remedy in very exceptional cases.”20 

35. In that case, the Court was extremely reluctant to strike the judicial review 

application, even in the face of mootness arguments. As the Court held, in declining the 

motion to strike:   

17      What is more, in Borowski, the Court declared that even if the case 

became moot, it may nevertheless be subject to a decision due to the exercise 

of a restricted discretion. However, the courts insist that the dispute is still part 

of an adversarial system.…The Court recognized that ancillary 
consequences from the solution of the original dispute, which is no 
longer, may provide the necessary adversarial context. There may be 
ancillary considerations that justify the hearing of a case, even though 
the "live controversy" has disappeared [emphasis added]. 

36. Similarly, in the case at bar there remain ancillary considerations, including a 

review of the Decision and the circumstances leading up to the development of the policy 

on which it was allegedly based, which could provide necessary guidance to the executive 

branch on future media accreditation decisions.   

37. Motions to strike an application for judicial review should be resorted to only in 

the most exceptional circumstances, i.e. when the application is bereft of any possibility 

of success. Since judicial review proceedings are designed to proceed expeditiously, 

 
20 McKenzie c. Conseil de la nation Innu Matimekush Lac-John, 2017 FC 298 at para. 9, Applicants’ MR, Tab B. 
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justice is better served by allowing the application judge to deal with all of the issues 

raised on the judicial review application.21  

B. LEAVE TO AMEND 

38. The Commission seeks an order that the Application be struck without leave to 

amend.  

39. The Applicants have filed a separate motion for leave to amend their Notice of 

Application, to which the Respondents would not consent. The general rule is that for 

amendments to pleadings, “an amendment should be allowed at any stage of an action for 

the purpose of determining the real question in controversy between the parties, provided, 

notably, that the allowance would not result in an injustice to the other party not capable of 

being compensated by an award of costs and it would serve the interests of justice.”22  

40. Further, as set out in Varco Canada Ltd.23, the test to amend a pleading must 

be applied consistently with the test to strike a pleading:  

Amendments will be denied, and pleadings will be struck only when it is plain and 

obvious that the claim discloses no reasonable cause of action. In Enoch Band 

of Stony Plain Indians v. Canada [1993] F.C.J. No. 1254, the Federal Court of 

Appeal made in very clear that the Court should only “deny amendments in plain 

and obvious cases” where the matter is “beyond doubt”. 

 
21 League for Human Rights of B'Nai Brith Canada v. R., 2009 CAF 82, 2009 FCA 82, para. 6, Applicants’ MR, Tab C 
22 Canderel Ltd. V. Canada, 1993 CanLII 2990 (FCA), [1993] F.C.J. No. 777, (FCA), Applicants’ MR, Tab D 
23 Varco Canada Limited v. Pason Systems Corp., 2009 FC 555 (CanLII), para. 26, Applicants’ MR, Tab E 
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41. Consideration of the question of whether to strike the Application should be 

done holistically which, it is respectfully submitted, includes consideration of the proposed 

amendments. 

C. MOOTNESS 

42. The test for mootness has been set out in Borowski24, and involves a 

consideration of whether:  

 a) there is a tangible concrete dispute; and  

 b) if there is no live controversy between the parties, whether the court 

 should exercise its discretion to hear the case notwithstanding. Factors to 

 consider for the exercise of that discretion include: 

  i) the presence of an adversarial relationship between the parties;  

  ii) concern for judicial economy, and; 

  iii) the need for the Court to respect Parliament’s sphere of  

  authority. 

A Tangible Concrete Dispute – Judicial Review  

43. Mandamus may be ordered in addition to declaratory or other relief, in 

accordance with s. 44 of the Federal Court Rules. That the former was ordered does not 

preclude the latter, which may stand alone.  

 
24 Borowski v. Canada (Attorney General), [1989] 1 SCR 342, Commission’s MR, Tab I. 
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44. The Commission takes the view that the only tangible dispute between these 

parties was whether Andrew would be permitted to attend the leaders’ debates as a 

member of the media. Having been ordered by Justice Zinn to accredit True North and 

Andrew, the Commission wishes to be done with this matter. The dispute is broader than 

a single event. The dispute is about the executive branch making a decision that was 

arbitrary, unreasonable, partisan, biased, lacking in procedural fairness and 

unconstitutional.  

45. The purpose of judicial review is to ensure the legality of state decision 

making,25 which includes upholding the rule of law and democracy. This necessitates a 

full hearing on the circumstances of the Decision, including a review of the Certified 

Tribunal Record which was not available to the motions judge.  

46. The balance of the judicial review application has not been adjudicated, 

including the Applicants’ challenge of the reasonableness and procedural fairness of the 

Commissions’ decision. The relief sought by the Applicants in their Notice of Application 

for reasonable and meaningful feedback and full details of the decision-making procedure 

remains a live issue between the parties. This is particularly so, given the circumstances 

of the denial of accreditation where two conservative-leaning outlets were singled out. 

47. The Applicants are seeking full details of the consultation that the Commission 

alleges occurred between it and Mr. Lafrance and the PPG, or any of its members, to 

understand how the Commission created its policy to exclude journalists engaged in 

 
25 Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v. Wall, 2018 SCC 26, para. 13, 
Commission’s MR, Tab N 
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“advocacy”. The judicial review application would, if allowed to continue in the normal 

course, permit a thorough examination of these concerns. It is in the public interest that 

these facts be reviewed by a neutral decision maker.  

48. Further, it is in the public interest and the interest of justice to have a full hearing 

into the decisions of a government-appointed body to exclude certain media outlets on 

what appear to be partisan grounds from participation in government-sanctioned events.  

49. Since the Applicants continue to report on the activities of Parliament, and 

expect to participate in and report on future election debates, it is probable that this 

situation will be repeated by the Debates Commission or the entity which replaces it, or 

in a substantially similar manner by the Government of Canada in any number of 

decisions it makes relating to accepting or accrediting media outlets and journalists. While 

one particular event has been allowed to proceed, there has been no opportunity to review 

the administrator’s Decision, address the breach of the Applicants’ rights as members of 

the press, and provide guidance as to how this can be avoided in the future.26 

A Tangible Concrete Dispute – Charter Breach 

50. Section 24(1) of the Charter provides: 

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have 

been infringed or denied may apply to a court of competent jurisdiction to obtain 

such remedy as the court considers appropriate and just in the circumstances.  

51. The breach of the Applicants’ Charter rights, particularly their right to freedom 

of expression including freedom of the press, remains to be addressed – not only to 

 
26 Lawton Affidavit, Applicants’ MR, para 18, Tab 1, page 7. 
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remedy the violation of the fundamental freedoms of these Applicants, but also to clarify 

a matter of public interest concerning freedom of the press, to ensure this situation is not 

repeated.  

52. That breach of the Applicants’ rights happened whether it was initially pleaded 

or not. The Decision engaged the Charter by limiting its protections.  

53. In Loyola27, Madam Justice Abella of the Supreme Court of Canada wrote for 

the majority:  

[39]  The preliminary issue is whether the decision engages the Charter by 

limiting its protections. If such a limitation has occurred, then "the question 

becomes whether, in assessing the impact of the relevant Charter protection 

and given the nature of the decision and the statutory and factual contexts, the 

decision reflects a proportionate balancing of the Charter protections at play": 

Doré, at para. 57.  

54. The Commission restricted the Applicants’ freedom of expression, including 

freedom of the press, for no transparent, intelligible or reviewable reason.  The restriction 

is for that reason alone unreasonable, and the Applicants have sufficient grounds to 

support the relief they now seek: a declaration pursuant to section 24(1) of the Charter 

that their constitutionally guaranteed freedom was unreasonably infringed.   

55. The submissions of the Commission show that it is unwilling to take 

responsibility for its violation of the constitutional rights of the Applicants, and is asking 

the Court to do the same. 

 
27 Loyola High School v. Quebec (Attorney General), 2015 SCC 12, para. 39, Applicants’ MR, Tab F 
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56. The declaratory relief sought by the Applicants is an appropriate and just 

response to the Commission’s unreasonable restriction of their freedom of expression in 

these circumstances.  It is now the only way for the Court to authoritatively communicate 

to the Commission and the government more generally that it failed in its constitutional 

obligations and that it must attend to the Charter rights and freedoms of the press.  

Accordingly, there exists a sufficient “live controversy and concrete dispute” for the Court 

to now decide the case and make the order the Applicants seek.   

57. The matter of Trang v. Alberta (Edmonton Remand Centre)28 originated as an 

application for habeas corpus and declaratory relief under the Charter relating to 

conditions in the Edmonton Remand Centre.  As charges were stayed over time and 

applicants were released, it became a stand-alone application for a declaration of a 

Charter breach.  The Alberta Court of Appeal held:  

[5] In our view, the proceedings are not moot. There is clearly a live 

controversy between the parties as to whether or not the respondents' 

Charter rights were breached while they were incarcerated. An action for a 

declaration may proceed in the absence of a claim for any other remedy. 

Given our findings on that issue it is unnecessary for us to consider the 

second stage of the Borowski v. Canada (Attorney General), [1989] l S.C.R. 

342 (S.C.C.) analysis, that is whether the chambers judge properly 

exercised his discretion in allowing the proceedings to continue. 

 

 
28 Trang v. Alberta (Edmonton Remand Centre), 2005 ABCA 66 (Alta. C.A.), para. 5, Applicants’ MR, Tab G 
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58. This case is therefore not moot. The Applicants’ request for declaratory relief 

pursuant to Section 24(1) of the Charter remains a live and concrete controversy between 

the parties.  The Applicants need not rely on a court’s discretion to hear this case. 

The Exercise of Discretion 

59. Even if the parties no longer have a live controversy, which is not conceded but 

denied,  the Court has discretion to determine the matter anyway. In Doucet-Boudreau,29 

the Supreme Court of Canada considered doctrine of mootness in a situation where the 

subject matter of the dispute (the building of schools) had resolved. There remained a 

question of a breach of the Charter, however, and the court, applying the 3-prong 

Borowski test for the exercise of discretion, concluded that it was in the interest of justice 

for the matter to be heard:  

19      In this case, the appropriate adversarial context persists. The litigants 

have continued to argue their respective sides vigorously. 

20      As to the concern for conserving scarce judicial resources, this Court has 

many times noted that such an expenditure is warranted in cases that raise 

important issues but are evasive of review (Borowski, supra, at p. 360; …  

21      Moreover, in deciding whether to hear a moot case, courts must weigh 

the expenditure of scarce judicial resources against "the social cost of 

continued uncertainty in the law" (Borowski, supra, at p. 361). The social cost 

of uncertainty as to the available Charter remedies is high. … 

22      Finally, the Court is neither departing from its traditional role as an 

adjudicator nor intruding upon the legislative or executive sphere by deciding 

to hear this case (Borowski, supra, at p. 362). The question of what remedies 

 
29 Doucet-Boudreau v. Nova Scotia (Department of Education), 2003 SCC 62, paras. 19-22, 24-25, Applicants’ MR, 
Tab H 
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are available under the Charter falls squarely within the expertise of the Court 

and is not susceptible to legislative or executive pronouncement.  

60. It is respectfully submitted that the analysis in Doucet-Boudreau applies to the 

case at bar. The parties continue to have an adversarial context with respect to the 

Charter breach and the dispute over the Decision itself. The value of addressing important 

questions about how to determine who is entitled to constitutional protection as a member 

of the press, which is fundamental to democracy, outweighs any concerns over judicial 

economy. And a Charter analysis which would clarify and delimit how the executive 

branch determines that question is squarely within the purview of the Courts – and is 

indeed necessary for protecting public confidence in both the press and the government.  

61. As the Court held in Doucet-Boudreau:  

24      The requirement of a generous and expansive interpretive approach 

holds equally true for Charter remedies as for Charter rights…. 

25      Purposive interpretation means that remedies provisions must be 

interpreted in a way that provides "a full, effective and meaningful remedy for 

Charter violations" since "a right, no matter how expansive in theory, is only as 

meaningful as the remedy provided for its breach" (Dunedin, supra, at paras. 

19-20). A purposive approach to remedies in a Charter context gives modern 

vitality to the ancient maxim ubi jus, ibi remedium: where there is a right, there 

must be a remedy. More specifically, a purposive approach to remedies 

requires at least two things. First, the purpose of the right being protected must 

be promoted: courts must craft responsive remedies. Second, the purpose of 

the remedies provision must be promoted: courts must craft effective remedies. 
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62. A judicial review application is the precise forum for obtaining such relief. In 

Ernst,30 the SCC held that judicial review is available to vindicate Charter rights and to 

clarify the law to prevent similar future breaches:  

37      Thus, judicial review of the Board’s decisions and directives has the 

potential to provide prompt vindication of Charter rights, to provide effective 

relief in relation to the Board’s conduct in the future, to reduce the extent of any 

damage flowing from the breach, and to provide legal clarity to help prevent 

any future breach of a similar nature.  

The Public Interest 

63. A declaration that the state has violated the fundamental freedoms of a 

Canadian is not merely a remedy for the aggrieved Canadian – it is in the public interest 

as well. As a check on the executive branch of government, it is the role of the judiciary 

to ensure that it such violations are not given a free pass in favour of judicial economy.  

64. The implication of the Charter in this case highlights the fact that there is a 

significant public law interest that remains a live issue. Judicial review is concerned with 

protecting the public law values of democracy, rule of law and good administration.  

65. The Debates Commission, as a creation of the Government of Canada carrying 

out a government mandate, has a constitutional duty not to unreasonably interfere with 

legitimate press functions, regardless of who is undertaking them or for what purpose. It 

must proportionately balance the impact of its decision on protected rights and freedoms, 

here, freedom of expression and freedom of the press, against competing public 

 
30 Ernst v. Alberta Energy Regulator, 2017 SCC 1, para. 30, Applicants’ MR, Tab I 
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purposes. To do otherwise is to allow the state to violate a core tenet of Canada’s liberal 

democracy by injecting arbitrary or partisan considerations into the accreditation process, 

as the Applicants say was the case here. 

66. The right of the public to receive information is also protected by the 

constitutional guarantee of freedom of expression under section 2(b). Citizens in a 

properly functioning democracy must have access to a wide range of perspectives. It is 

primarily through the press that most individuals can learn what is transpiring in their 

community. By protecting the freedom of the press, section 2(b) thereby guarantees the 

further freedom of members of the public to develop and advance informed opinions 

about matters of public interest. In this case, the matter at issue was that of the federal 

election, an informed opinion of which is integral to meaningfully exercising one’s 

democratic right protected under section 3 of the Charter.  

67. Canadians need to be assured that those undertaking the function of the press 

– and thereby serving the public’s need to be informed and right to hear a variety of 

perspectives – are protected under the Charter and that state interference in this activity 

is prohibited unless compelling justification in a free and democratic society can be clearly 

established. 

PART IV – ORDER SOUGHT 

68. The Applicants seek a dismissal of the Commission’s motion to strike, with 

costs of this motion awarded to the Applicants. 
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ALL OF WHICH IS RESPECTFULLY SUBMITTED 
 
Dated at London, Ontario this 3rd day of February, 2020 
 
 
          

 
 

 

LISA BILDY and MARTY MOORE  
Justice Centre for Constitutional Freedoms 
Counsel for the Applicants 
 
 

PART V – LIST OF AUTHORITIES 

Jurisprudence 

1. Wenham v Canada, 2018 FCA 199 

2. McKenzie c. Conseil de la nation Innu Matimekush Lac-John, 2017 FC 298  

3. League for Human Rights of B'Nai Brith Canada v. R., 2009 CAF 82, 2009 FCA 82 

para. 6Canderel Ltd. V. Canada, 1993 CanLII 2990 (FCA)  

4. Varco Canada Limited v. Pason Systems Corp., 2009 FC 555  

5. Borowski v. Canada (Attorney General), [1989] 1 SCR 342 

6. Highwood Congregation of Jehovah’s Witnesses (Judicial Committee) v. Wall, 2018 

SCC 26  

7. Loyola High School v. Quebec (Attorney General), 2015 SCC 12 

8. Trang v. Alberta (Edmonton Remand Centre), 2005 ABCA 66 (Alta. C.A.) 

9. Doucet-Boudreau v. Nova Scotia (Department of Education), 2003 SCC 62 

10. Ernst v. Alberta Energy Regulator, 2017 SCC 1  

 

  



 

Statutes 

10.  Canadian Charter of Rights and Freedoms 

 2. Everyone has the following fundamental freedoms: 

(b) freedom of thought, belief, opinion and expression, including freedom of 
the press and other media of communication. 

24. (1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been 
infringed or denied may apply to a court of competent jurisdiction to obtain such 
remedy as the court considers appropriate and just in the circumstances.    

 

11.  Federal Courts Act (R.S.C., 1985, c. F-7) 

44. In addition to any other relief that the Federal Court of Appeal or the Federal Court 
may grant or award, a mandamus, an injunction or an order for specific performance 
may be granted or a receiver appointed by that court in all cases in which it appears to 
the court to be just or convenient to do so. The order may be made either 
unconditionally or on any terms or conditions that the court considers just.    

 

 

 

 

 


	Cover & Index
	Lawton Affidavit Part 1
	Lawton Affidavit Part 2
	Written Representations



