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JOYAL, C.J.Q.B. 

I. INTRODUCTION 

[1] This application raises significant constitutional issues in respect of government 

imposed public health restrictions in the context of the COVID-19 global pandemic. 

[2] On March 20, 2020, the Manitoba government (“Manitoba”) declared a 

province-wide ‘state of emergency’ under The Emergency Measures Act, C.C.S.M. 

c. E80.  It did so in order to protect the health and safety of all Manitobans and reduce 

the spread of COVID 19.  From March 2020 and well into the early summer months of 

2021, pursuant to the authority delegated to him under s. 67 of The Public Health Act, 

C.C.S.M. c. P210, Manitoba's Chief Public Health Officer Dr. Brent Roussin ("CPHO") and 

his subdelegate, Dr. Jazz Atwal, issued successive Public Health Orders (“PHOs”) which 

significantly affected the constitutional rights and freedoms to assemble and worship.  

The Minister of Health, Seniors and Active Living Cameron Friesen (as he then was), 

approved the PHOs. 

[3] In implementing those PHOs to address the crisis that is the COVID-19 pandemic, 

has Manitoba and its public health officials limited fundamental rights and freedoms in a 

constitutionally defensible manner?  Can those PHOs be properly challenged on 

administrative law grounds and on the basis of Canada’s constitutional division of powers 

(paramountcy)?  Those are the principal questions that arise on this application and those 

are the issues with which this Court must grapple. 
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II. OVERVIEW 

A. THE PUBLIC HEALTH CRISIS 

[4] Since March 2020, Manitoba along with the rest of the world has been battling 

COVID-19, the worst global pandemic in over a century.  As of May 2021, COVID-19 had 

infected over 120 million people and killed more than 2.5 million people worldwide.  Most 

of the deaths have occurred in persons over age 60 or those with underlying health 

conditions.  However, COVID-19 has also caused serious illness requiring hospitalization 

and admission to intensive care units (“ICUs”) across a wide spectrum of ages.  For some, 

COVID-19 has had prolonged health implications, though this phenomenon is not yet well 

understood.  While new vaccines have been developed, much uncertainty remains due 

to the manifestation of variants of concern that are more infectious and virulent. 

[5] SARS-CoV-2, the new human virus that causes COVID-19, is highly communicable.  

Without public health interventions, it is reasonable to believe that the virus will grow 

exponentially.  Such a rapid transmission of COVID-19 through the community would 

overwhelm the healthcare system leading to many more deaths and serious illness than 

has been experienced thus far.  Such developments can be seen elsewhere in the world.  

Accordingly, to stop widespread exponential growth, public health officials all over the 

world have purposefully taken measures to “flatten the curve” of the pandemic.  Since 

SARS-CoV-2 spreads through contact, one important and effective public health measure 

to contain the disease is to limit gatherings, especially prolonged contact indoors. 
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B. THE APPLICATION 

[6] The applicants challenge by way of application, the constitutionality of specific 

sections of Manitoba’s Emergency Public Health Orders made on November 21, 2020, 

December 22, 2020, and January 8, 2021 (the “impugned PHOs”).  They also challenge 

subsequent orders of a substantially similar or identical nature, including the order dated 

April 8, 2021, which were in effect at the time of the hearing of the application in 

May 2021.  The applicants contend that the identified and specific sections of the 

impugned PHOs and the restrictions on public gatherings, gatherings in private residences 

and the temporary closure of places of worship, all infringe ss. 2(a), 2(b), 2(c), 7 and 15 

of the Canadian Charter of Rights and Freedoms (“Charter”).  They have also as 

already mentioned, challenged the impugned PHOs on administrative law grounds and 

under the division of powers (paramountcy). 

[7] Specifically, the applicants request that this Court determine and declare that 

Manitoba’s Emergency Public Health Orders, which prohibit and/or restrict religious, 

private in-home and public outdoor gatherings, violate their ss. 2(a), 2(b), 2(c), 7 and 15 

Charter rights and that those violations cannot be saved under s. 1 of the Charter.  In 

the alternative, the applicants request a determination and declaration that the PHOs are 

ultra vires s. 3 of The Public Health Act.  In the further alternative, the applicants 

request that this Court find that the PHOs, which prohibit and restrict religious gatherings, 

are inoperative because they conflict with s. 176 of the Criminal Code of Canada. 
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C. THE DEFENCE OF THE PHOS 

[8] The respondents (Manitoba) concede that the restrictions on gathering had the 

effect of limiting the freedoms of religion, expression and peaceful assembly under s. 2 

of the Charter.  Despite Manitoba’s concession respecting s. 2, they do not concede the 

alleged breaches of ss. 7 and 15 of the Charter.  Manitoba submits that given their 

(Manitoba’s) concessions respecting the breaches under s. 2, it is not necessary to 

address or decide the ss. 7 and 15 issues and that this Court’s determinations respecting 

any Charter issue should be confined to those related to Manitoba’s s. 1 defence.  As it 

relates to Manitoba’s concession that s. 2 of the Charter has been infringed, they 

(Manitoba) contend that the limits on any s. 2 rights are constitutionally defensible in that 

they are reasonable, proportionate and justified in order to address a serious public health 

emergency:  a global pandemic with grave, sometimes deadly consequences.  

D. THE APPLICANTS 

[9] The applicants in this case include both churches and individual applicants.  The 

churches are:  Gateway Bible Baptist Church; Pembina Valley Baptist Church; Redeeming 

Grace Bible Church; Grace Covenant Church; Slavic Baptist Church; Christian Church of 

Morden; and, Bible Baptist Church.  The individual applicants are:  Thomas Rempel; 

Tobias Tissen; and, Ross MacKay.  Thomas Rempel is a deacon at Redeeming Grace Bible 

Church.  Tobias Tissen is a minister at the Church of God.  Ross MacKay is a Manitoba 

resident who attended a “Hugs Over Masks” rally in Steinbach, Manitoba, on 

November 14, 2020.  MacKay did so in order to voice his concerns about what he views 
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as violations of Manitoban’s human rights flowing from the COVID-19 lockdowns.  

Following his attendance at that rally, MacKay received a fine in the amount of $1,296.  

E. THE INTERVENER 

[10] It should be noted that following a contested motion, intervener status was 

granted to The Association for Reformed Political Action (ARPA) Canada on the basis of 

the applicable and governing legal test1.  ARPA Canada is a not-for-profit, non-partisan 

organization which describes itself as “serving” at the intersection of government 

(including the courts) and Canada’s reformed Christian community — a distinct minority 

religious group in Canada.   

[11] ARPA Canada submits that it directs its mission to reform churches in Canada who 

primarily attend 175 reformed congregations across Canada.  ARPA Canada has had a 

long-standing commitment to public engagement in issues of freedom of religion and 

religious discrimination in Canada. 

[12] Pursuant to the narrow terms of their intervention, counsel for ARPA Canada 

provided the Court with both written and oral submissions.  They did not participate in 

the examination of witnesses. 

[13] As undertaken, counsel for ARPA Canada did indeed provide submissions that 

augmented rather than merely duplicated the submissions of the other religious parties.  

In that regard, amongst other things, counsel for ARPA Canada addressed what it 

described as arguments in connection to the importance of institutional pluralism in a free 

and democratic society and the need for its acknowledgment and protection.  Such 

                                        
1  See Hutlet v. 4093887 Canada Ltd. et al., 2015 MBCA 25 
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institutional pluralism necessarily contemplates the ongoing existence and functioning of 

faith-based institutions which in various ways, may play an important and legitimate role 

in enhancing the many aspects of a person’s and a community’s health.   

[14] Where relevant and applicable to my determinations, I have considered and taken 

into account the thoughtful and distinct aspects of ARPA Canada’s submissions. 

F. THE NATURE OF THIS APPLICATION AND HEARING 

[15] This case proceeded by way of application and involved the filing of numerous 

affidavits many of which were accompanied by expert reports garnered and adduced by 

the respective parties.  As part of this application, various cross-examinations took place 

in open court in connection to a number of the affidavits that were filed.  That viva voce 

testimony and “on the record” cross-examination was conducted in respect of specific 

and selected affiant witnesses, including a number of the experts.  This took place over 

several days.   

[16] It should be noted that these reasons (in relation to the applicants’ challenge to 

the constitutionality of the specific sections of the PHOs and their administrative law and 

division of powers arguments) are being released concurrently with this Court’s reasons 

respecting separate and distinct arguments made by the same applicants in relation to 

an earlier application.  In that earlier application, the applicants challenged Manitoba’s 

authority to delegate to Manitoba’s CPHO and his sub-delegate, powers that resulted in 

the issuance of successive PHOs, which the applicants contend dramatically alter the lives 

of Manitobans, including what they say have been broad infringements of their 

constitutional rights and freedoms.  For the reasons provided in that concurrently released 
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judgment, the applicants’ challenge was dismissed.  (See Gateway Bible Baptist Church 

et al. v. Manitoba et al., 2021 MBQB 218.) 

G. THE SCOPE OF THE COURT’S FOCUS, EXAMINATION AND 

DETERMINATIONS ON THIS APPLICATION 

[17] It is not an exaggeration to say that the global pandemic has challenged 

governments the world over, including all Canadian governments and their connected 

public health agents and agencies at both the federal and provincial levels.  In a federal 

state like Canada, in the context of a mercilessly persistent pandemic, it is to the provincial 

governments that a particularly heavy day-to-day burden and responsibility falls as they 

attempt — in sometimes very distinct and divergent ways — to achieve, in exceptional 

circumstances, the requisite balance between public health protection and the restriction 

of fundamental freedoms in a manner that is both reasonable and legally justifiable.   

[18] Manitoba, like all other provincial governments, has been criticized in different 

quarters for alternately having done too little too late, or for having moved too quickly to 

“reopen” or to loosen various restrictions that had been put in place.  Conversely, 

Manitoba has also been criticized for having gone too far with some of the restrictions 

imposed, restrictions which some critics say are incongruous and inconsistent in nature 

given the objectives of the PHOs and given where Manitoba has chosen to draw (or not 

draw) certain other lines as part of its response to the pandemic.   

[19] Whatever the nature and variety of the criticism, in the years and perhaps months 

to come, with the luxury of hindsight and new evolving scientific clarity, a needed post-

mortem may indeed be conducted respecting the speed and nature of Manitoba’s 

response to the unprecedented public health threat that COVID-19 continues to 
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represent.  With such a post-mortem, the criticisms may become even more focussed 

and perhaps, understandings may be more common and nuanced respecting what was 

both good and bad in the different aspects of Manitoba’s response.  Leaving aside what 

I stipulate in the next few paragraphs is the appropriately more narrow and constrained 

nature of this Court’s focus, given the still ongoing, fluid and threatening nature of the 

pandemic, not only is any such “post-mortem” outside the jurisdictional sphere and 

expertise of this Court, it is also definitionally premature.  Accordingly, this case and these 

reasons are not intended and should be not read as a substitute for any such eventual 

post-mortem.  Neither should these reasons be read as either a validation or a second 

guessing of Manitoba’s policy choices and the adequacy or efficacy of its public health 

measures put in place to contain COVID-19.  Instead, my still important, but more limited 

task is to evaluate whether the impugned restrictions on the identified fundamental 

freedoms are constitutionally defensible and whether they are legally impugnable on 

administrative law grounds and on the basis of the applicants’ division of powers 

argument. 

[20] In carrying out my analysis in respect of the constitutional and administrative law 

issues that I set out below at paragraph 23 and in underscoring the point made in the 

previous paragraph, I am mindful that this case is not a public inquiry into the national 

and provincial responses to the pandemic.  This is instead, a legal challenge to specific 

portions of the identified PHOs.  In that connection, this Court should not have to be 

reminded that like any court case, this case is defined by the pleadings.  Put simply, as 

this is not a public inquiry, this case is not and should not be a probe or questioning of 
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every aspect of Manitoba’s handling of the pandemic nor a challenge to every public 

health order or restriction.  To repeat, while such a broader public assessment may very 

well come in due course, this Court’s focus must be on the constitutionality of the 

identified portions of the orders in question.  Unless relevant to the specific constitutional 

determinations I must make, this Court must take care to not conflate that constitutional 

assessment with an undue judicial focus on the wisdom of Manitoba’s broader policy 

choices as it relates to what may have been the inadequacies or adequacies of the 

particular timing, scope and nature of the public health restrictions.  Although the 

evaluative line and relevant parameters can be sometimes difficult to discern in the 

context of an adjudication of a Charter challenge, as Justice Binnie colourfully 

commented, a court case “should not resemble a voyage on the Flying Dutchman with a 

crew condemned to roam the seas interminably with no set destination and no end in 

sight”.2   

[21] While this Court on this application was the recipient of a large amount of evidence, 

the relevance of that evidence must be tested by reference to what is in issue and it is 

the amended notice of application and the now well-established constitutional tests that 

define what is in issue.  In respect of their notice of application, the applicants have not 

challenged every PHO made during the pandemic or even all aspects of a single PHO.  

For example, there is no challenge to any quarantine or self-isolation order made under 

The Public Health Act (Self-Isolation and Contact Tracing Orders and Self-Isolation 

Order for Persons Entering Manitoba).  The amended notice of application is confined to 

                                        
2  Lax Kw'alaams Indian Band v. Canada (Attorney General), 2011 SCC 56 at paras. 40-41 
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particular sections of the three impugned PHOs made on November 21, 2020, 

December 22, 2020 and January 8, 2021 (and any subsequent order of a substantial or 

identical nature) and Manitoba has responded accordingly.  Specifically, the applicants 

challenge the orders in effect from November 22, 2020 until January 22, 2021, in relation 

to: 

 Gatherings at private residences: Order 1(1); 

 Public gatherings:  Order 2(1); and 

 Places of worship:  Orders 15(1) and (3) in the November 21, 2020 PHO, 

which became Orders 16(1) and (3) in the December 22, 2020 and 

January 8, 2021 PHOs. 

[22] Just as the relevance of the evidence is in large part rooted in the pleadings, so 

too is the relevant time frame.  The COVID-19 pandemic is fluid and evolving.  The 

situation in the spring of 2020 was markedly different from the summer of 2020, or from 

the fall of 2020 when the impugned PHOs were made, and from the circumstances 

existing today.  Public health measures have necessarily and frequently varied in order 

to respond to the prevailing conditions of the COVID-19 pandemic.  Manitoba’s evidence 

and arguments are focussed on justifying the impugned PHOs in the relevant period from 

November 22, 2020 until January 22, 2021. 
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III. ISSUES 

[23] Based on the initial pleadings filed by the applicants, this application raises the 

following issues: 

Charter Issues: 

1. Did the restrictions on private gatherings, public gatherings or places of 
worship imposed in Orders 1(1), 2(1), 15(1) and 15(3) of the Public Health 
Order dated November 21, 2020, as subsequently amended on 
December 22, 2020 and January 8, 2021, limit rights under ss. 2(a), 2(b) 
or 2(c) of the Charter? 

2. Did the restriction on religious services at places of worship or the restriction 
on gatherings at private homes in the impugned PHOs interfere with the 
right to liberty or security of the person contrary to the principles of 
fundamental justice pursuant to s. 7 of the Charter? 

3. Did the closure of places of worship in the impugned PHOs discriminate on 
the basis of religion contrary to s. 15 of the Charter? 

4. If there are any violations conceded or determined in relation to ss. 2(a), 
2(b), 2(c) and ss. 7 and 15 of the Charter, can the restrictions in the 
impugned PHOs be justified as reasonable limits under s. 1 of the Charter? 

Administrative Law Issue: 

5. Were the impugned PHOs ultra vires because they failed to restrict rights 
or freedoms no greater than was reasonably necessary to respond to the 
COVID-19 public health emergency as required by s. 3 of The Public 
Health Act? 

Division of Powers of Issue: 

6. Were the impugned PHOs relating to places of worship inoperative under 
the doctrine of paramountcy because it conflicted with s. 176 of the 
Criminal Code? 
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[24] Respecting the above questions in issue, for the reasons that follow, I have come 

to the following determinations:  

a) Based on the position taken by Manitoba resulting in its appropriate 

concession, I have determined that the impugned PHOs do indeed limit and 

restrict the applicants’ rights and freedoms as found in ss. 2(a), 2(b), and 

2(c) of the Charter. 

b) In the circumstances of this case, it is necessary and just to address and 

decide the applicants’ challenge respecting what they say were the alleged 

infringements to their ss. 7 and 15 rights under the Charter.  Having so 

considered the merits of the applicants’ position in respect of those alleged 

breaches, I have nonetheless determined that the impugned PHOs did not 

infringe the applicants’ Charter rights under ss. 7 and 15. 

c) Insofar as Manitoba has conceded and I have found infringements of ss. 2(a), 

2(b), and 2(c) under the Charter, I have also determined that the restrictions 

in the impugned PHOs are constitutionally justifiable as reasonable limits 

under s. 1 of the Charter.   

d) Respecting the applicants’ administrative law ground of review, I have 

determined that the impugned PHOs were not ultra vires (in any 

administrative law sense) and they met the requirements of s. 3 of The 

Public Health Act insofar as they restricted rights and freedoms no greater 

than was reasonably necessary in response to the COVID-19 public health 

emergency.   
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e) Respecting the applicants’ division of powers ground, I have determined that 

the impugned PHOs do not conflict with the operation nor do they frustrate 

the purpose s. 176 of the Criminal Code and accordingly, they are not 

inoperative under the doctrine of paramountcy.   

IV. LEGAL FRAMEWORK 

[25] Given the positions taken by the parties on this application, I set out below for 

early reference, the following relevant provisions under the Charter, The Public Health 

Act and the Criminal Code. 

[26] Sections 1, 2(a), 2(b), 2(c), 7 and 15 of the Charter provides as follows: 

Rights and freedoms in Canada 

1 The Canadian Charter of Rights and Freedoms guarantees the rights and 
freedoms set out in it subject only to such reasonable limits prescribed by law 
as can be demonstrably justified in a free and democratic society 

Fundamental freedoms 

2 Everyone has the following fundamental freedoms: 

 (a) freedom of conscience and religion; 

 (b) freedom of thought, belief, opinion and expression, including freedom of 
the press and other media of communication; 

 (c) freedom of peaceful assembly. 

. . . 

Life, liberty and security of person 

7 Everyone has the right to life, liberty and security of the person and the right 
not to be deprived thereof except in accordance with the principles of 
fundamental justice. 

. . . 

Equality before and under law and equal protection and benefit of law 

15(1) Every individual is equal before and under the law and has the right to the 
equal protection and equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability. 
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[27] Section 3 of The Public Health Act provides as follows: 

Limit on restricting rights and freedoms  

3 If the exercise of a power under this Act restricts rights or freedoms, the 
restriction must be no greater than is reasonably necessary, in the 
circumstances, to respond to a health hazard, a communicable disease, a 
public health emergency or any other threat to public health. 

[28] Section 176 of the Criminal Code provides as follows: 

Obstructing or violence to or arrest of officiating clergyman 

176(1)  Every person is guilty of an indictable offence and liable to 
imprisonment for a term of not more than two years or is guilty of an offence 
punishable on summary conviction who 

(a) by threats or force, unlawfully obstructs or prevents or endeavours to 
obstruct or prevent an officiant from celebrating a religious or spiritual 
service or performing any other function in connection with their calling, 
or 

(b) knowing that an officiant is about to perform, is on their way to perform 
or is returning from the performance of any of the duties or functions 
mentioned in paragraph (a) 

(i) assaults or offers any violence to them, or 

(ii) arrests them on a civil process, or under the pretence of executing a 
civil process. 

Disturbing religious worship or certain meetings 

(2) Every one who wilfully disturbs or interrupts an assemblage of persons met 
for religious worship or for a moral, social or benevolent purpose is guilty of an 
offence punishable on summary conviction. 

Idem 

(3) Every one who, at or near a meeting referred to in subsection (2), wilfully 
does anything that disturbs the order or solemnity of the meeting is guilty of an 
offence punishable on a summary conviction. 

[29] A more full discussion of these specific sections (along with the governing 

jurisprudence and the applicable legal tests) will be set out in the analysis section of this 

judgment. 
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V. STANDARDS OF REVIEW 

[30] The issues in this case set out at paragraph 23 are all subject to different standards 

of review. 

[31] Any review in respect of whether Manitoba has infringed any of the substantive 

Charter rights found under ss. 2, 7 and 15, is a review subject to a standard of 

correctness.  However, if and where, as in the present case, a Charter right has been 

restricted, the standard of review respecting the justificatory framework (s. 1) may then 

become somewhat more complex.  Where a Charter right has been infringed or 

restricted, the justificatory framework to be applied will depend upon the source of the 

breach.  The salient question in that regard will be whether the source of the breach is 

connected to an administrative decision or statutory instrument. 

[32] The issue to be determined by the Court as it relates to the standard of review in 

this case (concerning the justificatory framework on any Charter violations) is rooted in 

whether the CPHO’s orders should be reviewed as delegated administrative decisions, or 

rather, more like statutory instruments.  This question was addressed by Abella J. in Doré 

v. Barreau du Québec, 2012 SCC 12.  In that case, she noted a distinction between 

the analytical approach to be taken when reviewing the constitutionality of a law as 

compared to when reviewing an administrative decision that is said to violate the rights 

of particular individuals in a more administrative context.  Where a court is reviewing the 

constitutionality of a law, the Oakes test is to apply (see R. v. Oakes, [1986] 1 S.C.R. 

103).  Where a court is reviewing an administrative decision that is said to violate the 

rights of particular individuals, the question is whether that decision reflects a 
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proportionate balancing between the Charter rights and the objective of the measure.  

In the context of that review, the standard of review is reasonableness.  It should be 

noted however, that if the administrative decision relates to whether an enabling statute 

violates the Charter, the standard of review is correctness.   

[33] In the present case, are the Charter infringing orders to be reviewed as delegated 

administrative decisions or more like statutory instruments?   

[34] In Beaudoin v. British Columbia, 2021 BCSC 512, at paragraphs 120, 124 and 

212-221, Hinkson C.J. had occasion to apply the Doré framework to a review of the 

British Columbia chief public health officer’s orders which orders prima facie violated s. 2 

of the Charter.  Chief Justice Hinkson determined that the public health orders were 

more akin to an administrative decision under delegated authority than a law of general 

application.  In that context, he determined that the chief provincial health officer was 

entitled to deference especially in the areas of science and medicine relating to COVID-19 

and accordingly, the appropriate standard of review was reasonableness.  Taking a 

different approach in the context of a similar challenge, the court in Taylor v. 

Newfoundland and Labrador, 2020 NLSC 125, determined the case before it to be a 

Charter challenge to public health orders of general application issued by the province’s 

chief medical officer of health.  The court chose to apply the s. 1 Oakes test.  In that 

instance, the orders at issue restricted travel into the province to prevent the spread of 

COVID-19.  

[35] When I examine the background to the PHOs in the Manitoba context, I note that 

flowing from s. 67 of The Public Health Act, Manitoba’s CPHO exercises delegated 
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authority to issue PHOs with the approval of the minister.  Different types of orders are 

contemplated under s. 67, some more specific and some more broad.  In other words, 

some orders may apply to specific persons or places.  For example, the CPHO may give 

directions to a particular healthcare organization to manage the threat or order a 

particular place to close.  Some orders conversely, may be more broad where for example, 

the CPHO may restrict all public gatherings.   

[36] When I examine the nature of the challenged PHOs in this case and the nature of 

their application, I am in agreement with Manitoba’s suggestion that the impugned PHOs 

relating to gatherings and places of worship are, in essence, akin to legislative 

instruments of general application rather than an administrative decision that affects only 

particular individuals (see Springs of Living Water Centre Inc. v. The Government 

of Manitoba, 2020 MBQB 185, at paragraphs 50-51).  Given the nature of these orders, 

the restrictions on the Charter rights seem more appropriately reviewable under the 

justificatory framework of the s. 1 Oakes test rather than under the Doré framework.  

So while any restrictions on Charter rights found in this case will be reviewed and by 

necessity, justified under the s. 1 Oakes test, I, like Manitoba, acknowledge that the 

standard of review for these public health orders is not entirely clear or certain.  It remains 

a reasonable argument that the impugned PHOs could also be properly reviewed as an 

administrative decision of delegated authority attracting the reasonableness review as set 

out under Doré. 

[37] Having now stipulated the reference point for review of possible justification of 

any Charter breaches in the present case (a review based on the Oakes test rather than 
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the Doré framework), I will once again note my agreement with Manitoba by saying that 

in the unique and particular circumstances of this case, little turns on the distinction 

between the Doré proportionality analysis and a formal application of the Oakes test 

under s. 1.  As the Supreme Court of Canada has noted, the Doré proportionality analysis 

finds “analytical harmony” with and “works the same justificatory muscles” as the Oakes 

test (see Loyola High School v. Quebec (A.G.), 2015 SCC 12, at paragraph 40).  Also, 

I note that under either framework, considerable deference is contemplated vis-à-vis the 

decision maker.  Underscoring the point, Abella J. noted in Doré at paragraph 57 that 

both frameworks “contemplate giving a ‘margin of appreciation’, or deference, to 

administrative and legislative bodies” when balancing Charter rights and broader 

objectives.  In this connection, I note that Chief Justice Hinkson in Beaudoin specifically 

observed that deference was particularly appropriate when a court is addressing complex 

areas of science and medicine in relation to COVID-19, which he quite reasonably 

acknowledged, courts are not well suited to resolve.  I will return later in this judgment 

(at paragraphs 280-83) to the complex and nuanced subject of “deference” respecting 

the assessment of what may be reasonable and justified limits where governmental 

decision making infringe upon fundamental constitutional freedoms.    

[38] If as I noted above, the standard of review when using the s. 1 justificatory 

framework (for Charter breaches) remains less clear, the standard of review respecting 

the administrative law and the division of powers issues are more certain. 

[39] The administrative law question respecting the compliance of the impugned PHOs 

in relation to s. 3 of The Public Health Act is reviewable on a standard of 
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reasonableness (see Canada (Minister of Citizenship and Immigration) v. Vavilov, 

2019 SCC 65).   

[40] The questions surrounding the paramountcy issue is properly characterized as a 

constitutional question relating to the division of powers, which accordingly, requires a 

review on a standard of correctness (Vavilov, at paragraph 55). 

VI. THE EVIDENCE ADDUCED 

[41] As noted, the evidence received on this application came by way of a voluminous 

number of affidavits (and in many cases, via the attached reports and associated 

documents) and by way of in-court cross-examination of many of those affiants, 

particularly those who provided expert opinion evidence.  While occasional objections 

were made respecting the scope and/or relevance of some of the opinion evidence, the 

respective parties did not directly challenge the qualifications and expertise of the many 

learned witnesses who provided their opinion, both in their affidavits and later, viva voce.  

Many, if not most of the affiants and/or witnesses, had impressive medical, nursing and/or 

academic backgrounds in areas related and relevant to public health generally, and in 

some cases, virology and immunology more specifically.  Despite the absence of any 

direct challenge to the qualifications and expertise of the party’s respective expert 

witnesses, given the issues and the governing legal tests, the cogency, persuasiveness 

and the weight to be given much of that expert evidence was nonetheless called into 

question by both parties, directly and indirectly, in cross-examination and in oral and 

written argument.  
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[42] The following individuals provided an affidavit(s) on behalf of the applicants:   

 Christopher Lowe - sworn December 30, 2020 and March 25, 2021 – pastor 
at Gateway Bible Baptist Church 

 Thomas Rempel - affirmed January 7 and March 26, 2021 – deacon at 
Redeeming Grace Bible Church 

 Riley Toews - affirmed January 5 and March 24, 2021 – pastor at Grace 
Covenant Church 

 Tobias Tissen - affirmed January 5 and March 26, 2021 – minister at The 
Church of God 

 Ross MacKay - affirmed January 4 and April 1, 2021 – self-employed resident 
of Winnipeg, Manitoba, who attended the Hugs Over Masks rally in Steinbach, 
Manitoba on November 14, 2020  

 Dr. Jay Bhattacharya - sworn January 5 and March 31, 2021 - a world-
renowned epidemiologist, medical doctor, PhD in economics, and full 
professor at Stanford University 

 Dr. Thomas Warren - sworn March 30, 2021 – infectious diseases specialist 
and medical microbiologist currently practicing in Oakville, Milton, and 
Georgetown, Ontario 

 Dr. Joel Kettner - sworn April 1, 2021 – associate professor in the Department 
of Community Health Sciences at the College of Medicine, University of 
Manitoba.  Former chief medical officer of health and chief public health 
officer for Manitoba (1999-2012), regional medical officer of health in urban, 
rural and northern parts of Manitoba (1990-1999), and clinical work in general 
practice, emergency urgent care medicine 

 David Hersey - sworn April 20, 2021 – senior paralegal at the Justice Centre 
for Constitutional Freedoms in Calgary, Alberta 

[43] The following individuals provided an affidavit(s) on behalf of Manitoba: 

 Dr. Jared Manley Peter Bullard – affirmed March 5 and April 29, 2021 – 
associate professor and section head of infectious diseases in the Department 
of Pediatrics & Child Health and Medical Microbiology at the University of 
Manitoba; associate medical director of Cadham Provincial Laboratory 

 Dr. Carla Loeppky – affirmed March 4 and April 30, 2021 – PhD in Community 
Health Sciences; director and lead epidemiologist in the Epidemiology and 
Surveillance Unit in the Department of Health, Seniors and Active Living with 

20
21

 M
B

Q
B

 2
19

 (
C

an
LI

I)



Page:  21 

 

the Government of Manitoba; assistant professor in the Department of 
Community Health Services, Max Rady College of Medicine, University of 
Manitoba 

 Dr. Jason Kindrachuk – affirmed March 2 and April 29, 2021 – PhD in 
biochemistry; assistant professor and Canada research chair in emerging 
viruses in the Department of Medical Microbiology & Infection at the 
University of Manitoba.  Currently seconded as part of a 12-month research 
partnership agreement at the Vaccine and Infectious Disease Organization at 
the University of Saskatchewan leading and facilitating national COVID-19 
research response efforts 

 Szilveszter Jozsef Komlodi – affirmed March 5, 2021 – assistant deputy 
minister of Fiscal Management and Capital Planning with the Treasury Board 
Secretariat of the Government of Manitoba 

 Lanette Siragusa – affirmed March 5 and April 30, 2021 – provincial lead 
health service integration and quality, and chief nursing officer with Shared 
Health Manitoba and assistant professor with the College of Nursing, 
University of Manitoba 

 Dr. Brent Roussin – affirmed March 8 and April 30, 2021 - Manitoba's chief 
public health officer 

 Dr. James Blanchard – affirmed April 20, 2021 – professor in the Department 
of Community Health Sciences, University of Manitoba; Canada research chair 
in Epidemiology and Global Public Health; and executive director of the 
Institute for Global Public Health, University of Manitoba 

[44] Of the above identified list of affiants for both the applicants and Manitoba, the 

following were subject to in-court cross-examination: 

 Tobias Tissen 

 Dr. Jay Bhattacharya 

 Lanette Siragusa 

 Dr. Jason Kindrachuk 

 Dr. Carla Loeppky 

 Dr. James Blanchard 
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 Dr. Brent Roussin 

 Dr. Jared Manley Peter Bullard 

 Dr. Thomas Andrew Warren 

 Dr. Joel Kettner 

[45] The evidence set out by Manitoba in the affidavits (identified at paragraph 43) 

provides much of the relevant background and context to the impugned PHOs and the 

related administrative and constitutional issues.  That evidence includes the foundational 

basis — scientific and otherwise — for Manitoba’s decisions and line drawing in relation 

to the restrictions imposed in the accompanying and impugned PHOs.  Conversely, the 

evidence produced by the applicants (identified at paragraph 42) includes contrary 

scientific expert opinion, which contrary evidence, calls into question some of the science 

inextricably tied to and relied upon by Dr. Roussin in his decisions to issue the impugned 

PHOs. 

[46] In the section that follows, I set out the submissions of the parties respecting the 

evidence adduced.  The submissions largely represent the positions of the parties as it 

relates to the evidentiary foundation for their respective positions, legal and factual.  

Although most of the evidence adduced has a more obvious relevance to the Charter 

issues, the evidence in this case is also pertinent to and constitutes a backdrop for the 

administrative law issue and to a considerably lesser extent, to the somewhat more purely 

legal question regarding the division of powers.  The submissions reflect both the oral 

and written presentation by the parties to the Court and they include specific reference 

to the evidence.   
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VII. SUBMISSIONS OF THE PARTIES RESPECTING THE 
EVIDENCE ADDUCED 

[47] The evidence adduced by both parties in this case was voluminous and often 

complex.  To fairly represent their positions on the evidence presented, I set out below 

as fully as possible, the submissions made to the Court.  

[48] The adjudication on this application (taking place as it does in the midst of a 

pandemic) represents one of the first cases in Canada where the constitutional challenge 

to the public health restrictions is accompanied by full and corresponding evidence 

challenging and attacking the science upon which the government in question (in this 

case Manitoba) relies.  As such, it behooves this Court to ensure that while obviously 

summarized, as complete an account as possible of the evidence and the related positions 

of the parties is outlined.  In this way, while my related and relevant legal determinations 

will be seen to dispose of the constitutional issues before me, they will also be seen as a 

purposeful consideration but ultimately, a clear rejection of much of what the applicants 

submit as their foundational challenge to the science upon which Manitoba has relied and 

acted. 

[49] As part of the presentation below setting out the submissions of the parties 

respecting the evidence on this application (both in affidavit and in cross-examination), I 

will where necessary and relevant (specifically in reference to the cross-examinations), 

provide my own assessment and evaluation of the evidence.  I will do so in terms of its 

weight, cogency and persuasiveness in relation to the positions advanced by the parties 

and in relation to the relevant determinations I must make to decide this case, which 

determinations are made and further explained later in this judgment in the analysis 
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section.  Those determinations should be assumed to be a product of a complete review 

of the available and in some cases, differing scientific evidence.   

[50] Having observed, listened to and re-examined the totality of the evidence (and the 

submissions of the parties in respect of that evidence) it is my view that this is not a case 

where stark, zero-sum determinative findings of credibility need or will be made to 

rationalize divergent positions based on differing views and interpretations of what some 

say is the evolving scientific information.  In other words, where, for example, the 

applicants’ experts’ evidence challenges Manitoba’s experts on their interpretation of the 

science, absent a clear determination that the science that Manitoba’s experts rely upon 

is wrong (a determination which I most definitely do not make), the determinative and 

salient question is not which experts do I completely accept or reject based on credibility 

or otherwise.  Rather, to the extent differences in the expert evidence exists, the real 

question in the context of the issues that have been pled — particularly in relation to 

Manitoba’s s. 1 defence — is whether there is nonetheless, a sufficiently sound and 

credible evidentiary basis (even in light of any opposing evidence) for Manitoba’s claim 

that the limitations and restrictions placed on certain fundamental freedoms represent 

valid policy approaches which are reasonably justified and constitutionally defensible in 

Canada’s free and democratic society.  Put differently, after a review of any contrary 

scientific evidence and challenge,  does there nonetheless remain a credible evidentiary 

record that supports Manitoba’s position that any restrictions on the identified 

fundamental freedoms are rationally connected, minimally impairing and reasonable and 
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proportionate public health policy choices vis-à-vis what are acknowledged and conceded 

to be, Manitoba’s pressing and substantial public health objectives? 

A. SUBMISSION OF MANITOBA RESPECTING THE AFFIDAVIT EVIDENCE 

ADDUCED 

[51] Given some of Manitoba’s concessions respecting its infringement of s. 2 of the 

Charter and the resulting onus it bears under s. 1 to show that the infringements are 

justified in a free and democratic society, I will for the sake of coherence and clarity 

commence with the submissions made by Manitoba. 

[52] To the extent the evidence does indeed support or establish what is set out below, 

Manitoba submits that if and where Charter infringements have occurred in the present 

case, they are infringements that are constitutionally defensible.  In other words, 

Manitoba contends that the evidence reveals that there is a rational connection between 

the public health objectives and the impugned provisions and that the impugned 

restrictions minimally impair any Charter rights they infringe.  No less important is 

Manitoba’s position that the evidence demonstrates that any of the deleterious effects of 

the restrictions are far outweighed by the salutary benefits resulting from them.   

(i) SARS-CoV-2 and the COVID-19 Pandemic 

[53] On January 30, 2020, the World Health Organization declared the COVID-19 

pandemic a Public Health Emergency of International Concern.  COVID-19 is a disease 

caused by a novel coronavirus called SARS-CoV-2.  The first case was identified in Wuhan, 

China, in December 2019 but soon spread all over the world.  As of early March, there 

were 114 million cases and more than 2.5 million deaths.  The numbers continued to 

20
21

 M
B

Q
B

 2
19

 (
C

an
LI

I)



Page:  26 

 

climb.  The first known case of the virus in Manitoba was on March 12, 2020.3  As of early 

February 2021 there have been over 30,000 cases in Manitoba and more than 2,500 

serious cases including hospitalizations or deaths.4  

[54] COVID-19 is highly communicable and contagious.  The virus spreads from person 

to person through respiratory droplets and aerosols (smaller droplets) that are expelled 

when a person breathes, talks, coughs, sneezes, sings or shouts.  It is primarily 

transmitted when the virus comes into contact with another person’s nose, mouth or 

eyes.  It may also be spread when a person touches another person (e.g., handshake) 

or touches a surface containing the virus and then transfers it to their mucous 

membrane.5 

[55] Scientific studies have demonstrated that SARS-CoV-2 can be transmitted by 

persons who are asymptomatic (those who never develop symptoms) and especially 

those who are pre-symptomatic (those who do not yet display symptoms but will develop 

them).  There is strong scientific evidence that transmission of SARS-CoV-2 primarily 

occurs from a few days before symptom onset until about five days after.6  While healthy 

children (at least prior to the increasingly dangerous virulent variants) tend to experience 

less severe disease, they can transmit the virus.  There is evidence  that older children 

and teenagers can spread the virus as efficiently as adults.7 

                                        
3  Affidavit of Dr. Brent Roussin [Roussin], paras. 21-22 
4  Affidavit of Dr. Carla Loeppky [Loeppky], Exhibit H 
5  Roussin, paras. 24-26, Exhibit 3; Affidavit of Dr. Jason Kindrachuk [Kindrachuk], Exhibit B, pp. 6-7 
6  Roussin, para. 26; Kindrachuk, Exhibit B, pp. 7-10 
7  Roussin, para. 26; Kindrachuk, Exhibit B, p. 10 
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[56] Since the virus is typically spread through respiratory droplets, gatherings involving 

prolonged close contact are of particular concern.  According to Health Canada guidelines, 

a high-risk exposure (close contact) includes anyone who has shared an indoor space 

with a positive case for a prolonged period (15 minutes over a 24-hour period).  Certain 

locations and activities pose a greater risk.  Most transmission occurs in indoor settings, 

especially with poor ventilation.  Singing, talking loudly or breathing heavily can also 

increase the risk of transmission.  This explains why gathering in places such as fitness 

classes, theatres, restaurants, places of worship and choir practice are identified as of 

particular concern.  Multiple super-spreader events have been linked to close contacts 

including at places of worship.8  In Manitoba, Epidemiology and Surveillance identified a 

number of clusters or outbreaks in relation to faith-based gatherings or funerals in many 

regions of the province, which is consistent with data from other jurisdictions and the 

scientific literature.9  For the same reason, private residences have been identified as a 

significant source of transmission.10  

[57] COVID-19 entails a range of clinical symptoms.  The most common symptoms 

include fever, cough, fatigue, shortness of breath, loss of appetite, loss of smell and taste.  

The disease can vary widely in seriousness.  Some people remain asymptomatic.  Others 

experience relatively mild symptoms or feel very ill but recover fully.  But for some, 

COVID-19 is very serious leading to hospitalization, ICU admission or death.  Older adults 

(over age 60) and people of any age with a variety of underlying medical conditions are 

                                        
8  Roussin, paras. 26-27, 155-160, Exhibits 12 and 13; Kindrachuk, Exhibit B, pp. 11-12 
9  Loeppky, para. 14; Roussin, para. 160 
10 Affidavit of Dr. Jay Bhattacharya, sworn January 5, 2021 [Bhattacharya 1], Exhibit C, pp. 19, 26 
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at greater risk of experiencing severe disease and outcomes.  Among others, these 

underlying comorbidities include heart disease, lung disease, hypertension, diabetes, 

kidney disease, liver disease, obesity, along with other immunocompromised individuals 

(e.g., persons with cancer or undergoing chemotherapy).11  

[58] In Manitoba, data current to February 8, 2021 shows that 8.1 per cent of all 

COVID-19 cases are very severe, resulting in hospitalization or death.  While a large 

majority of deaths have occurred in people over age 60, fatalities are not limited to that 

category.  Moreover, approximately one third of hospitalizations in Manitoba and 44 per 

cent of ICU admissions have been in persons under the age of 60.12  Indigenous people 

in Manitoba are also more vulnerable to COVID-19.  For example, a disproportionate 

number of COVID-19 cases (31 per cent) have been First Nations persons, more than 

half of which have been off reserve.  Among First Nation individuals, the median age is 51 

for hospitalizations and 57 for ICU admissions. 

[59] For a certain segment of the population, COVID-19 has resulted in persistent long-

term symptoms (sometimes serious), such as difficulty breathing.  These “long hauler” 

cases are not limited to an older demographic.  In one journal, it was estimated that 

10 per cent of people infected with COVID-19 experienced prolonged symptoms.  An 

Italian study suggested 44 per cent of recovered COVID-19 patients reported a worsened 

quality of life.  However, further study is needed and it remains too early to draw any 

firm conclusions about the long-term effects.13 

                                        
11 Roussin, paras. 30-33 
12 Roussin, paras. 33-35, Exhibits 4 and 21; Loeppky, Exhibit H 
13 Roussin, para. 36; Kindrachuk, p. 15 
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[60] SARS-CoV-2, like all viruses, changes as it replicates.  Many of these mutations are 

of little clinical significance.  However, the more the virus is allowed to spread, the greater 

the opportunity for variants of concern to develop.  These variants may exhibit increased 

transmissibility or disease severity.  They may also impact the efficacy of vaccines or 

therapeutic treatments.  As of the spring of 2021, three variants of concern have been 

identified, which are present in Manitoba.14 

[61] SARS-CoV-2 is a new human virus.  While far more is known about the virus today 

than at the beginning of the pandemic in early 2020, much uncertainty remains.  The 

state of scientific knowledge continues to evolve rapidly and many studies continue 

around the world to shed light on difficult questions such as whether immunity is lasting 

after exposure or vaccination, the impact on children, variants of concern, potential long-

term effects of COVID-19, the efficacy of non-pharmaceutical interventions, among many 

others.  Studies are likely to continue long after the pandemic ends.  Despite the 

uncertainty, public health decisions must be made quickly, in real time and under rapidly 

changing epidemiological situations as the pandemic unfolds.  These decisions are based 

on the best available scientific evidence at the time.15 

(ii) Manitoba’s Pandemic Response 

[62] The office of the chief public health officer along with the Department of Health 

and Seniors Care play a leading role in Manitoba’s response to the COVID-19 pandemic.  

They work closely with many specialists in a variety of health disciplines.  In February 

                                        
14 Roussin, paras. 28-29; Kindrachuk, Exhibit B, pp. 16, 17, 18 
15 Roussin, paras. 37-45; Kindrachuk, Exhibit B, pp. 14-17 
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2020, Manitoba established an Incident Command structure to manage the pandemic 

response.  It is co-chaired by Chief Public Health Officer Dr. Brent Roussin and Chief 

Nursing Officer Lanette Siragusa of Shared Health Manitoba.  In addition to the Incident 

Command, Manitoba has established a Testing Task Force to oversee testing initiatives, 

the Centralized COVID Cases and Contact Team to operate contact tracing and the 

Vaccine Task Force to plan and conduct vaccinations.16  

[63] Notably, Dr. Roussin and his team continually review new scientific evidence as it 

emerges from around the world.  He notes that officials in Manitoba work collaboratively 

with their counterparts and experts from across Canada and internationally to share 

knowledge, experience and best practices.  The fight against COVID-19 has been the 

subject of extensive interjurisdictional coordination and efforts.  The CPHO’s office 

regularly participates in meetings of federal-provincial-territorial special advisory and 

technical advisory committees to coordinate the response and share the most up-to-date 

information about COVID-19.  Weekly meetings are held among the chief medical officers 

of health from every Canadian jurisdiction.  Canada’s Chief Public Health Officer Dr. Tam, 

is also in regular contact with her international counterparts to keep abreast of evolving 

scientific knowledge and best practices.17  

[64] When it comes to public health decision making, a wide variety of experts regularly 

share information upon which the CPHO can rely.  This includes public health experts, 

epidemiologists, basic scientists such as virologists and immunologists, laboratory 

experts, acute care specialists and other health care professionals, policy analysts, the 

                                        
16 Roussin, paras. 15-19 
17 Roussin, paras. 42-45 
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Department of Health and Seniors Care and elected officials.18  Dr. Roussin also brings to 

bear his expertise in Public Health and Preventive Medicine, a medical specialty concerned 

with the health of populations. 

[65] In addition to meeting the requirements of The Public Health Act, the CPHO 

follows the principles underlying sound and ethical public health decision making, namely:  

effectiveness, proportionality, necessity, least infringement and public justification.  

These principles have also been summarized as:  (1) the harm principle; (2) least 

restrictive or coercive means; and, (3) reciprocity (public assistance for citizens who 

comply with their duties) and transparency (e.g., engaging with affected stakeholders).19 

(iii) Public Health Orders are Progressive and Responsive to the Course of the 
Pandemic 

[66] As Dr. Roussin explains, since March 2020, Manitoba has implemented a variety 

of measures in response to the COVID-19 pandemic, which are generally consistent with 

measures seen across Canada and the rest of the world.  The public health consensus is 

that limiting the number and duration of contacts is necessary to prevent the exponential 

spread of SARS-CoV-2 and keep it within manageable limits.  If the number of serious 

COVID-19 cases overwhelms our healthcare system, this will result in greater morbidity 

and death including for non-COVID-19 patients.  Hence the need to “flatten the curve”.  

The precise scope and extent of measures are informed by the circumstances of the 

pandemic, epidemiological evidence and a variety of key indicators such as the rate of 

growth, increases in serious outcomes (hospitalizations, ICU admissions and deaths), the 

                                        
18 Roussin, para. 41 
19 Roussin, para. 54 
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extent of community transmission, clusters, test positivity rates, capacity for testing and 

contact tracing and of critical importance, the strain on the healthcare system.20  

[67] The public health orders are not static.  Public health officials have continually 

monitored the fluid and evolving pandemic and have, they say, modified the public health 

measures progressively to ensure they are responsive to prevailing epidemiological 

evidence and proportionate. 

[68] The early response to the pandemic in the spring of 2020 was characterized by 

limited knowledge and tremendous uncertainty.  Public health officials had witnessed 

what had happened in places like Italy and New York.  Starting in March 2020, indoor 

and outdoor gatherings, including places of worship, were limited to 50 people.  Retail 

establishments remained open with physical distancing, but theatres and gyms were 

closed.  Restaurants and hospitality premises were limited to the lesser of 50 people or 

50 per cent capacity.  Gathering limits were reduced to 10 on March 30.  Starting April 1, 

business not listed in a schedule were closed except for online, pick up and delivery.  

Restaurants were restricted to delivery and take out.  At no time did the PHOs place any 

restrictions on the delivery of health care.  Fortunately, Manitoba was spared widespread 

community transmission and did not experience a large number of cases during the first 

wave of the pandemic in the spring of 2020.21  

[69] Beginning May 22, 2020, the gathering restrictions were relaxed to allow 25 people 

indoors and 50 people outdoors, including places of worship.  This reflected the growing 

understanding that the risk of transmission was greater in indoor settings.  As the summer 

                                        
20 Roussin, paras. 58, 86-89 
21 Roussin, paras. 94-95 
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progressed, restrictions were gradually and progressively eased.  By June 21, gathering 

sizes generally increased to 50 people indoors or 100 people outdoors.  Many businesses 

opened to 75 per cent capacity subject to physical distancing requirements.  By July 24, 

businesses could generally fully reopen at full capacity with physical distancing, unless 

otherwise specified in the orders.  Religious services were permitted up to 500 persons 

or 30 per cent capacity.  These restrictions continued essentially in this form until the fall.  

While life certainly did not return completely to normal, despite the ever-present spectre 

of COVID-19, the temporarily improving circumstances were accompanied by a significant 

relaxation of public health restrictions and more freedom to gather.22   

(iv) Fall 2020 - The “Circuit Break” 

[70] Things changed dramatically when the second wave hit in the fall of 2020.  

Particularly after Thanksgiving, the virus began to spread rapidly throughout the 

community in an uncontrolled manner.  The Capital Region was placed under Level Red 

(Critical) restrictions by the end of October and ten days later, on November 12, the 

entire province followed suit.  The rising number of serious COVID-19 cases was 

threatening to overwhelm the capacity of our hospitals and ICUs to cope.  Manitoba’s 

healthcare system was said to be on the precipice.  Unless urgent action was taken to 

regain control of the virus and significantly reduce the number of hospitalizations and ICU 

admissions, Manitoba was on the verge of exceeding the ability to deliver urgent care for 

patients, whether for COVID-19 or otherwise.  Swift and decisive action was seen as 

                                        
22 Roussin, paras. 98-99.  A more detailed chronology of the public health orders pertaining to gatherings 
and places of worship leading up to, during and after the circuit break can be found at Roussin, paras. 107-

154 
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essential.  The impugned PHOs were intended as a “circuit break” to flatten the curve 

and avoid even greater loss of life or serious illness than was already being experienced.23  

[71] The CPHO’s assessment was based on a variety of key indicators, current 

epidemiological evidence and modelling presented to him on October 15 and again on 

November 10, 2020.  This evidence included the following: 

i) Manitoba was experiencing exponential growth of the virus.  New cases 

were doubling every two weeks.24  Cases escalated shortly after 

Thanksgiving (October 12).  During the week of October 19-24, Manitoba 

had 1,038 new cases of COVID-19, close to the higher end of the projected 

range in the model.  There was a significant spike of 480 new cases in 

one day on October 30.  The case numbers were expected to continue 

rising, leading to greater hospitalizations and death.25  

ii) Manitoba had the highest per capita rate of active COVID-19 cases in the 

country.26 

iii) The test positivity rate had soared to over 10.5 per cent provincially.27  

iv) Community spread had started to occur rampantly in all regions of the 

province.28  

v) The dramatic rise in COVID-19 cases put the effectiveness of the contact 

                                        
23 Roussin, paras. 99-106, 147-151 
24 Loeppky, para. 16; Roussin, para. 102 
25 Affidavit of Lanette Siragusa [Siragusa], para. 15; Loeppky, paras. 16-17, Exhibits E, F, H 
26 Roussin, para. 102 
27 Roussin, para. 102 
28 Roussin, paras. 100, 102; Loeppky, para. 16 
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tracing program in jeopardy.29  This is a key public health tool used to 

prevent the spread of a virus. 

vi) Cases in young adults (aged 20-39) and seniors (aged 60 and older) were 

increasing very quickly.  The latter group being at highest risk of severe 

outcomes.  The impact on older and vulnerable populations was very 

concerning.  First Nations had a test positivity rate of over 12 per cent and 

a disproportionate number of COVID-19 cases.30  

vii) COVID-19 related deaths and hospitalizations were rapidly escalating.  

Epidemiological data shows that 7 per cent of people diagnosed with 

COVID-19 required hospitalization and 1.3 per cent will require ICU care.31  

When active cases of COVID-19 surge, the system can expect 

hospitalizations to rise about 10 days later.32  

viii) The healthcare system was under tremendous strain.  Elective surgeries 

were delayed because there was a need to redeploy medical staff to 

critical care, medicine and personal care homes to handle COVID-19 

cases.  This was exacerbated by the fact some hospital staff were also 

exposed to the virus.33  

ix) Modelling presented on November 10 showed that Manitoba was tracking 

along the worst-case scenario in terms of number of cases.  Case numbers 

                                        
29 Loeppky, para. 17 
30 Roussin, para. 103; Loeppky, para. 17 
31 Roussin, para. 103; Loeppky, paras. 9, 17 
32 Siragusa, para. 15 
33 Siragusa, paras. 10-11 
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were expected to rise to 400-1,000 new cases each day by December 

2020.  Deaths were also expected to rise sharply, potentially doubling to 

219 on December 10 with an estimated range of up to 597 deaths on that 

date.  In fact, as of December 10, Manitoba experienced 478 deaths, at 

the higher end of the projected range.34  

x) Modelling projected that without intervention, the rapid rise in infections 

could soon overwhelm our acute care system.  COVID-19 patients were 

projected to require Manitoba’s total capacity to provide ICU care by 

November 23 and would require 100 per cent of Manitoba’s capacity to 

staff clinical hospital beds by mid-December 2020, leaving no room for 

other patients.  The model was based on a maximum ability to provide 

ICU care for 124 patients.  Manitoba’s pre-COVID ICU capacity was 

72 patients so the system was already under significant strain.  On 

November 17, there were discussions about developing a triage policy to 

determine who would receive care in the event critical care resources were 

depleted.  Surgical wards were transitioned into COVID-19 Medicine Units 

and staff were redeployed to create additional ICU capacity.35  

xi) There was concern that the rise in COVID-19 numbers would coincide with 

the Christmas holiday season when many hospital staff had planned 

vacation.  Most staff were not able to pick up extra shifts to fill scheduling 

                                        
34 Loeppky, paras. 16, 18, Exhibits E and F, pp. 32, 39, 44, 46 
35 Roussin, para. 104 ; Siragusa, paras. 16-18; Loeppky, paras. 15-18, Exhibits E and F, pp. 32, 39, 44, 46 
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gaps due to stress and exhaustion.36 

xii) Numerous protocols and precautions had been implemented to protect 

vulnerable populations in congregate living settings such as personal care 

homes and on First Nations communities.  These measures worked well 

in the spring and summer but unfortunately, despite these efforts, 

outbreaks had occurred in these high-risk settings.37  

xiii) Nine clusters associated with faith-based gatherings, including choir 

practice and funerals, were identified to have occurred in the fall of 2020.38  

[72] As a result of added the burden of COVID-19, on December 10-11, 2020, Manitoba 

reached a peak of 388 hospitalizations and 129 patients in ICU.39  Therefore, at its peak, 

COVID-19 resulted in significantly more patients who required ICU care than the system 

would normally handle (79 per cent more than the usual 72 patients). 

[73] Dr. Roussin and public health officials took into account the unintended effects of 

the restrictions such as adverse economic or mental health impacts but in light of the 

gravity of the situation, believed these were the minimum measures necessary to protect 

public health.40  

[74] After the restrictions were put in place, COVID-19 numbers began to decline, 

consistent with what the modelling predicted.41  The Level Red public health measures 

implemented during the fall of 2020 along with the public’s cooperation and compliance 

                                        
36 Siragusa, para. 20 
37 Siragusa, para. 22; Roussin, para. 165, Exhibits 14-16 
38 Loeppky, para. 14 
39 Siragusa, para. 19 
40 Roussin, para. 87 
41 Loeppky, para. 20, Exhibit F, pp. 50-51 and Exhibit G, pp. 15, 17 
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with those PHOs changed the trajectory of COVID-19 cases and eased the burden on 

acute care resources.  Manitobans flattened the curve and avoided a disastrous 

situation.42  

(v) The Impugned Public Health Orders 

[75] November 12, 2020 was the first day of the province-wide “Circuit Break” PHO.  At 

that time, places of worship had to close to in-person religious services.  Gatherings were 

limited to five persons.  Starting November 20, 2020, persons were also no longer allowed 

to gather in private residences subject to certain exceptions, including for health care, 

personal care and educational instruction or tutoring.43  

[76] The applicants challenge specific orders from three PHOs that were in effect during 

three different time periods: 

(i) Orders 1(1), 2(1), 15(1) and 15(3) of the November 21, 2020 PHO, in 

effect from November 22 until December 11, 2020. 

(ii) Orders 1(1), 2(1), 16(1) and 16(3) of the December 22, 2020 PHO, in 

effect from December 23, 2020 to January 8, 2021.44  

(iii) Orders 1(1), 2(1), 16(1) and 16(3) of the January 8, 2020 PHO, in effect 

from January 8 to January 22, 2021. 

                                        
42 Siragusa, para. 21; Loeppky, para. 22 
43 Roussin, paras. 147-150 
44 The applicants do not challenge the PHO in effect from December 11 to December 22, however, there 

was no material difference from the orders that followed on December 22, 2020 or January 8, 2021 
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[77] Order 1 in each of these impugned PHOs dealt with restrictions on gatherings at 

private residences.  The November 21 PHO provided: 

ORDER 1 

1(1) Subject to subsections (2) and (3), a person who resides in a private residence 
must not permit a person who does not normally reside in that residence to enter or 
remain in the residence. 

1(2) Subsection (1) does not prevent a person from entering the private residence of 
another person for any of the following purposes: 

(a) to provide health care, personal care or housekeeping services; 

(b) for a visit between a child and a parent or guardian who does not normally 
reside with that child; 

(c) to receive or provide child care; 

(d) to provide tutoring or other educational instruction; 

(e) to perform construction, renovations, repairs or maintenance; 

(f) to deliver items; 

(g) to provide real estate or moving services; 

(h) to respond to an emergency. 

1(3) A person who resides on their own may 

(a) have one other person with whom they regularly interact attend at their 
private residence; and 

(b) attend at the private residence of one person with whom they regularly 
interact. 

[78] Order 1 of the December 22, 2020 and January 8, 2021 impugned PHOs were 

substantially the same.  Exceptions were added in subsection 1(2) for a landlord to enter 

a rented premises and for the purpose of moving residences.  Subsection 1(3) was 

renumbered as 1(4).  A new subsection 1(3) added an exception allowing persons to 

attend at a home-based business that was permitted to open under the PHO.  A new 
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subsection 1(5) allowed university and college students to live at the private residence of 

another person in the community where the university or college is located. 

[79] Order 2 in each of the impugned PHOs limited public gatherings to five people, 

except as otherwise permitted.  The November 21 PHO provided: 

ORDER 2 

2(1) Except as otherwise permitted by these Orders, all persons are prohibited from 
assembling in a gathering of more than five persons at any indoor or outdoor public 
place or in the common areas of a multi-unit residence. 

2(2) This Order does not apply to a facility where health care or social services are 
provided or any part of a facility that is used by a public or private school for instructional 
purposes. 

2(3) For certainty, more than five persons may attend a business or facility that is 
allowed to open under these Orders if the operator of the business or facility has 
implemented the applicable public health protection measures set out in these Orders. 

[80] Order 2 remained substantially the same in the December 22, 2020 and January 8, 

2021 PHOs.  The one difference was that these two subsequent PHOs included the 

following exception for organized outdoor gatherings in cars, which had been put in place 

beginning on December 11, 2020: 

2(2) This Order does not apply to an organized outdoor gathering or event which 
persons attend in a motor vehicle if 

(a) all persons stay in their motor vehicle at all times while at the site of the 
gathering or event; 

(b) persons in a motor vehicle do not interact with any person not in their 
motor vehicle while at the site of the gathering or event; and 

(c) all persons in a motor vehicle reside in the same residence or receive 
caregiving services from another person in the motor vehicle. 
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[81] Order 15 in the November 21, 2020 PHO limited gatherings at places of worship.  

It provided: 

ORDER 15 

15(1) Except as permitted by subsections (3) and (4), churches, mosques, synagogues, 
temples and other places of worship must be closed to the public while these Orders are 
in effect. 

15(2) Despite subsection (1), religious leaders may conduct services at places of 
worship so that those services may be made available to the public over the Internet or 
through other remote means. 

15(3) A funeral, wedding, baptism or similar religious ceremony may take place at a 
place of worship provided that no more than five persons, other than the officiant, attend 
the ceremony. 

15(4) This Order does not prevent the premises of a place of worship from being used 
by a public or private school or for the delivery of health care, child care or social 
services. 

[82] Order 15 was renumbered as Order 16 in the December 22 and January 8 PHOs.  

The restrictions on places of worship remained substantially unchanged except that as 

of December 11, the following provision was added to allow places of worship to hold 

an outdoor religious service in vehicles, in accordance with subsection 2(2) discussed 

above: 

16(4) This Order does not prevent a church, mosque, synagogue, temple or other 
place of worship from conducting an outdoor religious service that complies with 
the requirements of subsection 2(2). 

[83] Starting on January 22, 2021, restrictions in impugned PHOs started to ease in 

light of improving indicators coming out of the Circuit Break, except in northern Manitoba 

and remote communities.  First, outdoor gatherings were relaxed somewhat at private 

residences.  The limit on funerals was expanded to 10 persons.  On January 28, up to 

two persons could visit a private residence.  As of February 12, the same PHO applied 
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province wide.  Ten persons were now permitted at weddings and funerals.  Places of 

worship could hold in-person services with up to 50 people or 10 per cent of usual 

capacity.45  At the time of this hearing, a private residence could allow either two visitors 

or create a bubble with persons from another residence.  Outdoor gatherings had been 

expanded up to 10 persons on private property or 25 persons on public property.  Regular 

in-person religious services could have up to 100 people or 25 per cent of usual 

capacity.46 

B. SUBMISSION OF THE APPLICANTS RESPECTING THE AFFIDAVIT 

EVIDENCE ADDUCED 

[84] In addition to and separate from their positions on the other identified questions 

in issue, the applicants have adduced evidence which they submit demonstrates that 

Manitoba has not met the requisite onus so as to establish that the restrictions in the 

impugned provisions of the public health orders are constitutionally justified pursuant to 

the governing test in connection to s. 1 of the Charter.  The applicants submit that the 

totality of the evidence (which obviously includes their own experts and their cross-

examination of Manitoba’s experts) reveals that there is no rational connection between 

the public health objectives and the impugned provisions.  Neither say the applicants is 

there persuasive evidence to support Manitoba’s position that the impugned restrictions 

minimally impair the Charter rights they infringe.  Further, the applicants insist that the 

                                        
45 Roussin, paras, 152-154.  A more detailed history of the PHOs is set out in the affidavit at paras. 107-
154 
46 COVID-19 Prevention Order (March 25, 2021) 

20
21

 M
B

Q
B

 2
19

 (
C

an
LI

I)



Page:  43 

 

deleterious effects of the restrictions are severe and they outweigh any salutary effects 

resulting from them. 

[85] As part of their overall position as advanced in their own evidence and in their 

cross-examination of the various Manitoba experts, the applicants make certain key 

assertions.  The applicants contend that: 

 the modelling data that Manitoba used to justify the orders is flawed and 

unreliable; 

 Manitoba failed or refused to estimate the potential years of life saved by these 

orders and weigh the results of those conclusions against the loss of life and 

profound damage resulting from the orders; 

 Manitoba failed or refused to consider the opinions of between 45,000 and 50,000 

medical doctors and scientists who authored and signed the Great Barrington 

Declaration advocating against “locking down” societies (the Great Barrington 

Declaration recommended taking more focussed and special precautions to 

protect the elderly in immunocompromised populations); 

 Manitoba failed to conduct a risk assessment prior to enacting the orders and as 

a result, failed to account for significant harms to the public.  The applicants argue 

that Manitoba failed or refused to correct course when they say certain legal, 

social and economic devastation of the orders became apparent.  It is the position 

of the applicants that the lockdowns have caused deaths and other harms from 

suicide, domestic abuse, increased drug use, mental illness, delayed diagnosis 

and cancelled surgeries and other harms to society; 
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 Manitoba failed or refused to complete a cost-benefit analysis of what the 

applicants call “the lockdown” of the Manitoba population through the impugned 

orders and that Manitoba similarly failed over the progression of time, to conduct 

the necessary review of the disproportionate damage the orders have cost to 

society generally.  

[86] While the applicants have argued that there are multiple factors which ought to 

lead this Court to the conclusion that Manitoba has not met their s. 1 onus, a fundamental 

part of their argument relates to what they say is the inadequacy or inconclusiveness of 

any supporting scientific evidence which the applicants have challenged and which they 

say is inextricably connected to Dr. Roussin's decisions to issue the impugned PHOs. 

[87] In challenging Manitoba’s scientific evidence with their own affidavit evidence and 

in the cross-examinations they conducted of Manitoba’s expert witnesses, the applicants 

take aim at what they suggest is Manitoba’s inadequate appreciation, misunderstanding 

and misuse of such factors as: 

 the morbidity danger of COVID-19; 

 the asymptomatic transmission of COVID-19; 

 the RT–PCR testing, infectiousness and Cycle thresholds; 

 herd immunity; 

 the likelihood of any spread of COVID-19 outdoors; 

 the ability to control the spread of COVID-19 in religious settings; and 

 variants of concern.  
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[88] Some of the connected submissions of the applicants and their challenge to 

Manitoba’s evidentiary foundation are set out below.  

(i) Mortality Danger of COVID-19 

[89] Dr. Jay Bhattacharya, a world-renowned epidemiologist, medical doctor, PhD in 

economics, and full professor at Stanford University, identified in his January 5, 2021 

expert report that for a majority of the population, including the vast majority of children 

and young adults, COVID-19 poses less of a mortality risk than the seasonal influenza.  

According to a meta-analysis by Dr. John Ioannidis, the median infection survival rate 

from COVID-19 is 99.77 per cent.  For COVID-19 patients under 70, the meta-analysis 

finds an infection survival rate of 99.95 per cent.47 

[90] Dr. Bhattacharya wrote that a study of COVID-19 in Geneva published in the 

prestigious journal The Lancet provided a detailed breakdown of the infection survival 

rate:  99.9984 per cent for patients 5 to 9 years old; 99.99968 per cent for patients 10 

to 19 years old; 99.991 per cent for patients 20 to 49 years old; 99.86 per cent for 

patients 50 to 64 years old; and 94.6 per cent for patients above 65 years old.48 

[91] Manitoba’s affiants do not dispute that COVID-19 poses the greatest risk of death 

to older people. 

(ii) Asymptomatic Transmission of COVID-19 

[92] In his January 5, 2021 affidavit, Dr. Bhattacharya identified two recent, significant 

peer-reviewed studies which found that asymptomatic spread of COVID-19 is significantly 

                                        
47 Bhattacharya 1, Exhibit C, p. 2 
48 Bhattacharya 1, Exhibit C, p. 3 
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lower than symptomatic spread.  Specifically, one of the studies, a meta-analysis of 

54 studies in the Journal of American Medical Association Network Open, confirmed that 

within households where none of the safeguards that restaurants are required to apply 

are typically applied, symptomatic patients passed on the disease to household members 

in 18 per cent of instances, while asymptomatic patients passed on the disease to 

household members in 0.7 per cent of instances.49  

[93] Dr. Bhattacharya also cited another study of 10 million residents of Wuhan, China, 

who were tested for the presence of the virus.  Only 300 cases of COVID-19 were found 

and all were symptomatic.  Contact tracing identified 1,174 close contacts of these 

patients, and none of them tested positive for the virus. 

[94] Dr. Bhattacharya concluded, based on his review of the medical literature, that 

asymptomatic individuals are on an order of magnitude less likely to infect others than 

symptomatic individuals, even in intimate settings such as households where people do 

not typically wear masks or socially distance.  He concluded that the spread of COVID-19 

in less intimate settings by asymptomatic individuals, such as in places of worship, is less 

likely than in households. 

[95] Dr. Jason Kindrachuk, an infectious diseases specialist and assistant professor at 

the University of Manitoba, also discussed asymptomatic transmission.  He concluded that 

while SARS-CoV-2 transmission is likely lower from individuals with asymptomatic 

infections as compared to symptomatic cases, those in the "pre-symptomatic" phase of 

disease appear to be able to transmit the virus similarly to symptomatic individuals.50 

                                        
49 Bhattacharya 1, Exhibit C, p. 8 
50 Kindrachuk, Exhibit B, pp. 9-10 
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[96] Dr. Bhattacharya had not previously addressed "pre-symptomatic transmission" of 

the disease in his January 5, 2021 expert report.  In his responding affidavit, 

Dr. Bhattacharya attempted to address Dr. Kindrachuk’s evidence by explaining that in 

his previously cited JAMA Netw Open meta-analysis study, the authors concluded that 

household transmission of the disease from asymptomatic and "presymptomatic" 

patients occurred 0.7 per cent of the time.  He also revealed that many of 

Dr. Kindrachuk's studies were taken into consideration in the larger meta-analysis from 

JAMA Netw Open, which ultimately determined the vanishingly low rate of asymptomatic 

and pre-symptomatic transmission.51 

(iii) RT-PCR Testing, Infectiousness, and Cycle Thresholds 

[97] Dr. Bhattacharya explains in his January 5, 2021 report that the RT-PCR test for 

the SARS-CoV-2 virus is at the heart of the testing system adopted by Canada.  He 

explains that the test amplifies the virus, if present, by a process of repeatedly doubling 

the concentration of viral genetic material.  If the viral load is small, many doublings are 

required before it is possible to detect the virus.  He explains that labs decide in advance 

how many doublings of the genetic material they will require before deciding that a 

sample is negative for the presence of the virus.  This threshold or "cycle time" determines 

the rate at which a positive test result will be returned when the original sample does not 

include viral concentrations in sufficient amount to be infectious. 

[98] Dr. Bhattacharya’s evidence suggests that a higher-cycle threshold increases the 

false positive rate of the PCR test because even if a non-infectious viral load is present in 

                                        
51 Affidavit of Dr. Jay Bhattacharya, sworn March 31, 2021 [Bhattacharya 2] Exhibit A, p. 10 
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the sample obtained from the patient, a large number of permitted doublings could 

amplify whatever minute or fragmentary viral segment is present such that the test result 

is positive.  A positive test result obtained in this fashion does not mean that such an 

individual is infectious or contagious.  On the contrary says Dr. Bhattacharya, as an 

individual who tests "positive" using a high-cycle threshold is exceedingly unlikely, or 

even impossible, to be a transmission risk at all. 

[99] Dr. Bhattacharya asserts that the PCR test is not the gold standard for determining 

whether a patient is infectious.  He says that from an epidemiological point of view, 

infectivity measurement is more important than a measurement of whether the virus is 

present, since it is possible for a patient to have non-viable viral fragments present, a 

positive PCR test, and yet not be infectious.  He cites a study published in the European 

Journal of Clinical Microbiology & Infectious Diseases, which determined that culture 

positivity of the virus decreased progressively by Ct values to reach 12 per cent at a Ct 

of 33.  That means only 12 per cent of the samples spun at a Ct of 33 had a positive 

culture.  Further, no culture was able to be obtained from samples with a Ct of greater 

than 34.  Dr. Bhattacharya also cited a study published in top epidemiological journal 

Eurosurveillance, which found that if 27 cycles are needed for a positive test, the false 

positive rate is 34 per cent; if 32 cycles are needed for a positive test, the false positive 

rate is 92 per cent; if more than 40 cycles are needed for a positive test, the false positive 

rate is nearly 100 per cent.52 

                                        
52 Bhattacharya 1, Exhibit C, p. 37 
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[100] Dr. Bhattacharya noted that the WHO published an Information Notice on 

December 8, 2020 warning users of PCR tests and that it had received user feedback on 

an elevated risk for false SARS-CoV-2 results when testing specimens using PCR test.53 

[101] The applicants acknowledge the evidence of Dr. Jared Bullard, a microbiologist 

employed by Manitoba who works in the Cadham Provincial Lab ("CPL") where all of the 

PCR tests are analyzed for COVID-19.  Dr. Bullard provided an affidavit on behalf of 

Manitoba wherein he explained how PCR tests work and explained his practice with those 

tests in the lab.  He admitted that the CPL uses a total of 40 cycles of amplification.  He 

explained that specificity is the proportion of people who do not have COVID-19 that the 

test will call negative, and that poor specificity results in false positives.  He further 

explains that the specificity of the PCR test is greater than 99.9 per cent — i.e., less than 

1 in 1,000 will have a false positive result.54 

[102] He stated that SARS-CoV-2 is detectable by RT-PCR for up to three months.55 

[103] Dr. Bullard referred to his own study which found that samples with a Ct value of 

25 or greater did not grow SARS-CoV-2 in cell culture, and another study published in the 

Clinical Infectious Diseases Journal (also referred to in Dr. Bhattacharya’s January 5, 2021 

expert report) which found that for SARS-CoV-2 in cell culture, 70 per cent had a positive 

culture at a Ct of 25, 20 per cent had a positive culture at a Ct of 30, and less than 3 per 

cent had a positive culture at a Ct of 35.  Dr. Bullard asserted that if an individual tests 

positive, he has the SARS-CoV-2 pathogen and has been diagnosed with COVID-19.56  He 

                                        
53 Bhattacharya 1, Exhibit C,  p. 38 
54 Affidavit of Dr. Jared Manley Peter Bullard [Bullard], Exhibit C, lines 85-86, 131-136  
55 Bullard, Exhibit C, lines 148-149 
56 Bullard, Exhibit C, line 217 
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concluded, however, that no single SARS-CoV-2 PCR Ct value in isolation can be used to 

determine infectiousness of a case and must be interpreted in the overall clinical 

context.57 

[104] Dr. Bullard's expert report revealed that in December 2020, out of 5,825 positive 

PCR results in Manitoba, 18 per cent had a Ct of 25-30, 18 per cent had a Ct of 30-36, 

and 7 per cent had a Ct of 36-40.58 

[105] In response, Dr. Thomas Warren, an infectious disease specialist and medical 

microbiologist and adjunct professor at McMaster University, agreed with Dr. Bullard that 

a positive PCR test represents the identification of SARS-CoV-2 virus fragments.  

Dr. Warren clarified however that a positive PCR test result did not necessarily indicate 

that the entire virus is present or that the patient has COVID-19.  He responded to 

Dr. Bullard's assertion that a PCR has a specificity of greater than 99.9 per cent, and 

stated that while a positive test means there is a 99.9 per cent likelihood that the person 

has or recently had the SARS-CoV-2 virus in their body, it does not mean that the person 

is infectious or that they have COVID-19 disease (symptoms).  In this regard, Dr. Warren 

concluded that the presence of SARS-CoV-2 virus as detected by PCR is necessary but 

not sufficient to indicate either infectiousness or COVID-19 disease properly defined.59 

[106] In response to Dr. Bullard, Dr. Bhattacharya analyzed the December 2020 lab data 

and found that 25 per cent (1,456) of the 5,825 people that Manitoba considered a 

                                        
57 Bullard, Exhibit C, lines 157-170 
58 Bullard, Exhibit C, lines 193-195 
59 Affidavit of Dr. Thomas Warren [Warren], Exhibit B, pp. 3, 5-6  
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"positive" case in December 2020 had Ct values that strongly suggested they were not 

infectious.60 

[107] Both Dr. Bhattacharya and Dr. Warren in response to Dr. Bullard referred to the 

second warning from the WHO on January 20, 2021 where it gave guidance on PCR 

testing which states:  "health care providers must consider any result in combination with 

timing of sampling, specimen type, assay specifics, clinical observations, patient history, 

confirmed status of any contacts, and epidemiological information."  Further, the WHO 

guidance advises: "the probability that a person who has a positive result (SARS-CoV-2 

detected) is truly infected with SARS-CoV-2 decreases as prevalence decreases, 

irrespective of the claimed specificity."61 

(iv) Herd Immunity 

[108] Dr. Bhattacharya writes that the science strongly suggests that recovery from 

SARS-CoV-2 infection will provide lasting protection against reinfection, either complete 

immunity or protection that makes a severe reinfection extremely unlikely.  He writes that 

herd immunity, a scientifically proven phenomenon, occurs when enough people have 

immunity so that most infected people cannot find new uninfected people to infect, 

leading to the end of the pandemic.62  He suggests a strategy of “focused protection” to 

better protect the elderly while allowing the rest of society to live their lives.63  This 

approach of “focused protection” has been endorsed by over 50,000 scientists, physicians 

                                        
60 Bhattacharya 2, Exhibit A, p. 13  
61 Warren, Exhibit 8, p. 3; Bhattacharya 2, Exhibit A, p. 14 
62 Bhattacharya 1, Exhibit C, p. 33 
63 Bhattacharya 1, Exhibit C, p. 34 
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and other medical professionals and is set out by Dr. Bhattacharya (its co-author) in the 

Great Barrington Declaration.   

[109] Dr. Kindrachuk disagrees with Dr. Bhattacharya's approach and cites the example 

of Manaus Brazil, which he states was devastated by the first wave of the pandemic with 

4.5-fold excess mortality.  He cited a seroprevalence study which found that 76 per cent 

of the Manaus population was infected with SARS-CoV-2 and had antibodies by October 

2020, but virus transmission continued anyway with a devastating surge of SARS-CoV-2 

infections by mid-January 2021.  He concluded that the data from Brazil provides 

supportive evidence that a herd immunity approach through natural infections could have 

devastating impacts on public health.64 

[110] In reply, Dr. Bhattacharya points out that the Manaus Brazil example is based on 

a single, flawed, seroprevalence study conducted in Manaus in mid-2020.  He states that 

the 76 per cent estimate was not based on a random survey, but on blood donors, who 

are a very select group of people in the developing world.  He illustrates that the 

seroprevalence among the blood donors was 52 per cent, which was adjusted upwards 

based on questionable mathematical modelling of waning antibodies.  He also states that 

it is impossible to conclude that lockdowns in a single location are a good strategy to 

control the epidemic.65 

                                        
64 Kindrachuk, TAB 8, pp. 16-17 
65 Bhattacharya 2, Exhibit A, p. 18 
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(v) Spread of COVID-19 Outdoors 

[111] The applicants insist in their submissions that Manitoba has not provided any 

scientific evidence that COVID-19 transmits easily outdoors or that being outdoors 

amongst other people is a risk to the Manitoba population. 

(vi) COVID-19 Spread in Religious Settings 

[112] Dr. Bhattacharya asserts that places of worship can safely hold indoor worship 

services, with minimal effect on the spread of COVID-19 disease, by following guidelines 

recommended by the CDC.  Such guidelines include recommendations to protect staff 

who are at higher risk for severe illness, engaging in handwashing, mask wearing when 

social distancing is difficult, social distancing, disinfecting the worship space before and 

after each service, minimizing food sharing, encouraging symptomatic congregants to 

stay home, and posted signs about COVID-19 disease.66 

[113] He referred to medical studies which revealed that church attendance provides 

psychological benefits for attendees, especially for adolescents.  He also referred to 

medical studies which showed the psychological benefits provided by communal singing 

in the process of worship which is shown to foster a sense of belonging and 

connectedness that is crucially important with measurable effects on mental health.67 

[114] Dr. Roussin's reasoning for closing places of worship in November 2020 is that 

activities at those places are comparable to theatres, concert halls, or indoor sporting 

                                        
66 Bhattacharya 1, Exhibit C, pp. 24-25 
67 Bhattacharya 1, Exhibit C, p. 25 
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events, and involve prolonged contact between persons, which could include hugging, 

handshaking, choirs, singing, and sharing items.68 

[115] In Dr. Carla Loeppky's affidavit, she refers to clusters associated with attendance 

at faith-based events between August 2020 - February 2021.  She also includes a chart 

which is called "Potential Acquisition Settings are Diverse" in which it is identified that in 

the one-month period of September 1, 2020 – October 2, 2020, 3.2 per cent of cases 

were potentially acquired at faith-based settings.69 

(vii) Variants of Concern 

[116] Dr. Kindrachuk and Dr. Roussin70 first raised the issue of "Variants of Concern" 

(VOC) in their affidavits.  (I note by way of judicial notice that since the hearing of this 

matter, public and scientific concern for VOCs have become even more acute.)  

Dr. Kindrachuk states in his affidavit that variant B.1.1.7 has increased transmissibility 

ranging from 30 - 70 per cent over circulating non-VOCs and has been associated with 

increased risk of severe and fatal disease in hospitalized patients.  He recommends 

decreased community transmission to reduce the potential for additional emergence of 

VOCs. 71 

[117] In response, Dr. Bhattacharya explained that VOCs do not escape immunity 

provided by previous infections or by the COVID-19 vaccines.  He states that the presence 

of VOCs pose little additional risk of hospital overcrowding or excess mortality, and that 

such predictions are based on faulty modelling.  He cites Florida as an example of a 

                                        
68 Roussin, paras. 155-156 
69 Loeppky, Exhibit E, p. 17 
70 Roussin, paras. 28-29 
71 Kindrachuk, TAB B, p. 16 
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jurisdiction where UK variant B.1.1.7 is widespread but cases have dropped sharply.  He 

explains that vaccines have decoupled the growth in COVID-19 cases from COVID-19 

mortality.  While cases in Canada have gone up in March 2021, deaths have continued to 

fall.72  Finally, Dr. Bhattacharya points out that if restrictive public health measures did 

not work to protect Canadians from the less infectious COVID-19, there is little reason to 

expect that they would work to suppress VOCs.73 

[118] Having examined in the two previous sections the submissions and positions of 

Manitoba and the applicants respecting the initial and responding affidavit evidence that 

was adduced, I now turn to the cross-examination that was conducted by both parties of 

some of the selected affiants.  I then proceed to provide the Court’s assessment of all of 

the evidence, including that which was heard in any of the cross-examinations.   

VIII. THE CROSS-EXAMINATIONS ON THE AFFIDAVITS  

[119] As earlier noted, the applicants’ challenge to what Manitoba contends is the 

supporting scientific evidence for the impugned PHOs continued in their (the applicants) 

cross-examinations of the selected Manitoba affiants.  So too did Manitoba in its own 

cross-examination of the selected applicants’ affiants continue with its defence of a 

scientific evidentiary foundation, which (in the context of its response to an 

unprecedented pandemic) Manitoba maintains constitutes a sound and compelling basis 

for the public health policy choices and restrictions contained in the impugned PHOs.   

                                        
72 Bhattacharya 2, Exhibit A, pp. 8-9 
73 Bhattacharya 2, Exhibit A, p. 10 
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[120] With the above in mind, the Court paid close attention to all of the cross-

examinations conducted.  I present below only a selected sampling of some of the 

segments of the cross-examinations that the respective parties deemed particularly 

relevant and which they wished to highlight for the Court’s consideration. 

A. THE APPLICANTS’ CROSS-EXAMINATION OF SELECTED MANITOBA 

AFFIANTS 

(i) Dr. Brent Roussin 

[121] Although all of Manitoba’s witnesses came under scrutiny in the course of the 

applicants’ cross-examinations, the cross-examination of Dr. Roussin represented a 

particularly significant part of the applicants’ challenge to Manitoba’s position.  The 

applicants highlighted a number of points from Dr. Roussin’s cross-examination.  These 

points included the following:  

 That there are no social scientists or economists on his public health team;

 That he acknowledged that the most common transmission of the virus 
appears to be from infectious droplets or aerosols discharged from an 
infected person by exhaling, coughing,  talking loudly, or similar activities;

 Asymptomatic spread is not a significant driver of infection and spread of 
the  virus;

 Variants of Concern are not what caused Dr. Roussin to implement the 
public  health orders;

 For most infected people, the symptoms they experience will be mild, of 
short duration, largely benign, and followed by a full recovery and complete 
return to  normal health;

 91.9 per cent of all cases of COVID-19 in Manitoba did not have a severe 
outcome,  hospitalization or death;

 The 8.1 per cent of cases suffering a severe outcome are primarily over the 
age of 60, with significant comorbidities and amongst the Indigenous 
community;
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 Manitoba has known the cohorts most at risk of severe outcomes since the 
beginning of the pandemic;

 There is a distinction between the SARS-CoV-2 virus, and the disease 
COVID-19 (meaning symptoms or pathological effects from infection by the 
virus);

 PCR tests identify the presence of SARS-CoV-2 virus RNA fragments;

 A positive PCR test for the presence of SARS-CoV-2 virus fragments is 
considered a case of COVID-19 disease in Manitoba;

 A positive PCR test indicates the person would have been exposed to the 
virus potentially 100 days earlier;

 Public health does not know if a positive PCR test is infectious or infected 

with the virus;

 Public health is aware that the test could have detected only dead viral 

fragments in the person’s nose;

 Public health is not provided with Ct values and has not mandated reporting 
of Ct values;

 Dr. Roussin acknowledges that Ct value is inversely correlated with 
infectiousness of  the sample tested;

 Dr. Roussin is aware of the research conducted by Dr. Bullard and 
Dr. Loeppky, which found low probability of infectiousness in positive PCR 
tests even at cycle  thresholds lower than 25;

 Dr. Roussin is also aware that studies indicated only 28.9 per cent and 
31 per cent of the positive PCR tests sampled were likely infectious;

 Manitoba will cycle tests up to 40 cycles to find a positive result;

 The public is not told if a positive case is infectious and public health is not 
told if the positive case has the disease COVID-19;

 It is not generally explained that a positive case may not be able to infect 
anyone else or that it may be a case of an old exposure going back some 
100 days;

 Dr. Roussin acknowledges that the number of positive cases is one of the 
most important factors in deciding to  implement the public health orders;

 The public health measures have generally not stopped community 

20
21

 M
B

Q
B

 2
19

 (
C

an
LI

I)



Page:  58 

 

transmission of the  virus;

 While the knowledge of the virus has evolved, the public health response 
has not;

 Both COVID-19 and influenza have a one- to three-day pre-symptomatic 
period;

 Dr. Roussin acknowledges that some jurisdictions did not implement public 
health measures like the ones implemented in  Manitoba (see Sweden for 
example);

 Cases peaked on November 12, 2020, and trended downward after that and 
hospitalizations peaked on December 10 and 11, 2020;

 There were 3,084 clinical beds in Manitoba as of November 30 and 173 ICU 
beds in Manitoba as of November 30, 2020;

 There were 129 patients in the ICU both COVID and non-COVID;

 The change to permit churches in cars did not result from a change in the 
science;

 The only study conducted on harms resulting from the public health orders 
was  the November 1, 2020 document found at Exhibit “D” to the affidavit 
of Dr. Loeppky; and

 Manitoba has not produced any data about the rate of transmission of the 
virus in settings other than churches with which to compare the relative risk 
in different settings.

[122] In addition to the above points extracted on cross-examination, additional detail 

and nuance were provided by Dr. Roussin touching upon the above and other matters. 

[123] As part of his decision-making framework and team, he noted that an “Incident 

Command” structure (in which he and Lanette Siragusa lead) was created in 

February 2020.  It flowed from an existing respiratory virus steering committee which 

they co-chaired in 2019.  Manitoba had initiated an emergency response plan within the 

Incident Command structure before cases of COVID-19 arrived in Manitoba.  Dr. Roussin 
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had also started participating in a special advisory committee with federal, provincial, and 

territorial chief public health officers in mid-January 2020. 

[124] Dr. Roussin explained his approach as one meant to identify the most vulnerable 

people for severe outcomes and reduce overall transmission.  Strategies included 

surveillance, case identification, contact identification and public health measures.  The 

general goal was to minimize morbidity/mortality while also minimizing social disruption.  

While he did acknowledge that it was known that older people, primarily over 60, were 

the most vulnerable, it was also known that a significant portion of the population has 

underlying conditions that make them more vulnerable (lung disease, heart disease, 

diabetes, obesity and the immunocompromised). 

[125] Although the current variant of concern was not a driver of the impugned PHOs, 

the fact that it was known that mutations occur in this type of virus was certainly a factor 

in Manitoba’s response.  In other words, unchecked transmission increases risk, which 

could then lead to more virulent VOCs.   

[126] In the course of his being questioned extensively on case definitions, on the 

subject of what constitutes a case, on the subject of the PCR test and whether some 

persons with positive PCR tests are not likely to have been infectious at the time of the 

test, Dr. Roussin also responded by noting as follows: 

— The case definition is created at a national level — at the advisory 
committee.  It is very consistent across the country, which accordingly, 
permits comparison; 

— The use of the total positive PCR tests per day (adjusted to remove 
duplicate tests) is for surveillance purposes.  That is, it gives them a 
good picture of the “disease burden” in society; 
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— Leading up to the circuit break in November, he was accurately able to 
predict that hospital admissions would equal 7 per cent of the daily 
reported case numbers in 10 to 14 days.  ICU admissions would equal 
1.4 per cent; 

— If the number of cases/positive tests is doubling in a certain time period, 
it will identify a trend and provide a very accurate picture of the spread 
of the virus; 

— At a population level, with 1,000 tests per day, the PCR tool is very 
important; 

— At the individual level, you need clinical assessment; direction for 
individuals to self-isolate depends on an overall assessment — positive 
cases are only directed to self-isolate if they cannot rule out 
infectiousness; and 

— There is very little asymptomatic testing that occurs in Manitoba.  Most 
asymptomatic testing is done of persons who have had significant 
exposure to a positive case.  

[127] Dr. Roussin explained in his testimony about how he had an obvious concern for 

how the uncontrolled spread of the virus would have a significant impact on hospitals.  In 

this regard, the impact would not just be the direct impact of COVID-19, but also the 

indirect impact flowing from a flood of cases into the hospital where non-COVID-19 

patients would be affected as well.  Indeed, this is what Dr. Roussin noted was happening 

in November and December when many surgeries had to be postponed, which in turn, 

has an effect on morbidity and mortality. 

[128] Dr. Roussin’s evidence was clear in saying that he did consider collateral harms 

that might flow from the PHOs.  In that regard, he considered addiction, domestic abuse, 

and received reports from specialty leads in psychiatry and psychology in the health 

system.  They reported back to him that the benefits of the measures still outweigh the 

harms.  In short, Dr. Roussin was clear that he was engaged consistently with clinical 
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leads and specialists and was always considering the unintended consequences of the 

PHOs.  He recognized that the restrictive PHOs can disproportionately impact 

communities, but he also recognized the much greater and disproportionate effect that 

widespread transmission could have on the vulnerable.  

[129] On the subject of modelling, Dr. Roussin noted that he works with a team of 

modelers who are experts and highly specialized.  They work at a national level with other 

modelers to provide the best information possible.   

[130] Dr. Roussin provided evidence that in the late spring and early summer of 2020, 

ministers and MLAs led a widespread consultation with members of the faith community.  

This engagement and consultation included surveys and discussion after which, the 

feedback was brought back to public health.  These consultations created a guidance 

document.   

[131] When cross-examined about the restrictions with respect to places of worship, he 

provided a wide range of information respecting what was considered, balanced and 

attempted given the urgent public health objectives.  In that context, he provided 

important information with respect to the assessment of risk and how the assessment of 

risk was in part based on how the virus transmits in a particular type of setting. 

[132] Respecting the Great Barrington Declaration and the concepts of natural or herd 

immunity and focused protection, Dr. Roussin observed that much is still unknown in 

respect of the duration of immunity from infection in the context of COVID-19.  This is 

especially so in relation to the variants of concern.  Dr. Roussin emphasized vaccination 

as the preferred method of immunization, which has the benefit of not subjecting the 
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entire population to illness.  As it relates to targeted protection, Dr. Roussin provided 

testimony and explanation with respect to Manitoba’s approach. 

[133] In reviewing Dr. Roussin’s testimony and cross-examination, I can say that I found 

that he gave straightforward and credible evidence that assisted in augmenting and 

refining aspects of his affidavits.  Even when he was forcefully challenged and required 

to address certain and occasional inconsistencies or incongruities in approach or method 

based on what was either incomplete, evolving or the sometimes imperfect science, 

Dr. Roussin provided clarifying background and explanations for his decisions and 

concerns, all of which were clearly rooted in his challenging duty performed pursuant to 

s. 3 of The Public Health Act.  It is a duty, which following his testimony, I find he 

performed reasonably in attempting to respond to a public health emergency with 

measures that, however difficult, restricted freedoms no greater than necessary.  Leaving 

aside whether Dr. Roussin and Manitoba generally can be justifiably criticized for having 

taken some of their decisions too slowly and late (criticisms voiced by critics asserting a 

very different perspective than that of the applicants), the decisions and the 

accompanying balancing when they finally did take place, were nonetheless clearly based 

on prima facie current and reliable scientific information and knowledge gathered from 

Canada and around the world.  The sources would have also included peer-reviewed 

articles, recommendations from the WHO and from the lessons learned from the 

experiences in other jurisdictions.   

[134] In the end, Dr. Roussin presented as a dedicated chief public health officer, who 

as I will repeat later, relied on all of the evidence available, including the scientific 

20
21

 M
B

Q
B

 2
19

 (
C

an
LI

I)



Page:  63 

 

evidence, which despite its evolving and still incomplete nature, I find to be reliable.  In 

doing so, Dr. Roussin drew reasonable inferences and applied common sense.   

Lanette Siragusa, Dr. Jason Kindrachuk, Dr. Carla Loeppky, Dr. James 
Blanchard, and Dr. Jared Bullard 

[135] In addition to Dr. Roussin, also subject to cross-examination by the applicants 

were the above noted Manitoba affiants.  While all of these affiants provided important 

information in their affidavits and in their subsequent cross-examination testimony, their 

cross-examinations were not on my assessment, as determinative as the cross-

examination conducted of Dr. Roussin.  Accordingly, while I have fully considered and 

taken into account their affidavits and the challenges brought to them by the applicants 

(as highlighted in the oral and written submissions made by the applicants), I propose to 

deal with my account of their cross-examinations in a more summary fashion.  

(ii) Lanette Siragusa 

[136] Lanette Siragusa is the provincial lead health service integration and quality chief 

nursing officer.  With Dr. Roussin, she is a principal participant in the Incident Command 

structure for COVID-19.  She explained that her focus is on the clinical side of the 

province’s health system response (and not the public health response).  That focus 

includes all users of the health system, COVID-19 patients and all other patients. 

[137] Ms Siragusa was challenged by the applicants with respect to the concerns in 

numbers and with respect to the degree to which the healthcare system was truly being 

overwhelmed.  In cross-examination, she acknowledged that her team anticipated and 

planned for 173 ICU beds.  Questions were raised with respect to the identified shortage 

and what were in fact the available beds vis-à-vis the number of patients in the ICU.  In 
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respect of ICU capacity, Ms Siragusa explained that the reported numbers reflected both 

general ICU and cardiac ICU capacity (which is 14).  She noted that this would not 

normally be an encroachment on cardiac ICU, but in the circumstances, it might have 

been necessary to encroach depending on the exigencies and priorities.  As it relates to 

the report that medicine beds could be increased by more than 600 beds by 

November 30, 2020, she did not confirm that staffing was actually in place, but that a 

plan was in place.  Equipment and supplies had been purchased, but it was still left to 

determine the needs of the patients. 

[138] In the context of the pressures on the healthcare system, Ms Siragusa noted that 

with COVID-19 and the outbreaks, hundreds of staff were off sick.  She also explained 

that even if there were 173 critical care spaces, in her view, the 129 patients represented 

a system that was at full capacity.  Given the shortages of staff, nurses who had never 

worked in critical care were now being added.  Even at 129 patients, Ms Siragusa noted 

that the staff and the physicians felt exhausted physically, mentally, and spiritually.  In 

other words, the fact that 173 ICU spaces were identified did not necessarily mean that 

the person power was in place to do what needed to be done in the way it needed to be 

done.  In short, the circumstances in mid-December 2020, were quite dire.   

[139] Although Ms Siragusa noted that cancellation of surgeries were required, it was 

not the public health orders that gave rise to those cancellations.  Cancellations were 

decided by medical clinical experts based on what was happening in the hospitals.  The 

purpose was to provide for greater capacity to respond to COVID-19.  In some 

circumstances, COVID-19 outbreaks occurred in hospitals.  In those instances, staff 
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became infected and had to be isolated, which also contributed to the need to cancel 

surgeries.  

[140] In the end, Ms Siragusa seemed to suggest that throughout the second wave, 

despite the incredible pressures, the system did not break.  It was able to address the 

increase in usage from COVID-19 patients despite the challenges.  She acknowledged 

that sacrifices were made to elective surgeries and that there would be repercussions 

from that.  Nonetheless, in dealing with both COVID-19 cases and non-COVID-19 related 

patients, Ms Siragusa allowed that while the service that was provided was not always 

the “gold standard” it was the best that could be done in the circumstances.   

(iii) Dr. Jason Kindrachuk 

[141] In his cross-examination, Dr. Kindrachuk agreed with the WHO definition of “herd 

immunity” suggesting that it is the indirect protection from an infectious disease that 

happens when a population is immune through vaccination or immunity developed 

through previous infection.  In this context, he acknowledged “in theory” it could be 

achievable through infection and if and when it occurs, it can slow or stop further spread 

of the virus in the community.  Nonetheless, Dr. Kindrachuk insisted that it is challenging 

to determine when herd immunity will be reached, or if it can be reached.  He noted that 

the Manaus Brazil study does not suggest that herd immunity is impossible, but it does 

suggest that there are challenges to trying to determine if and when herd immunity might 

be reached.  He insisted that so far, herd immunity has not been proven for sustained 

immunity from natural infection.   
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[142] Dr. Kindrachuk maintained that vaccinations are the best means to achieve herd 

immunity.  It is faster and safer than herd immunity through natural exposure.  He noted 

that one important question relates to whether with natural immunity, such immunity is 

sustained for a long enough period of time to be able to reach a sustained herd immunity 

threshold. 

[143] When questioned about other measures, he acknowledged that masks, physical 

distancing and handwashing are useful in preventing COVID-19 transmission as is proper 

ventilation for indoor spaces. 

[144] Dr. Kindrachuk noted that because of the variants of concern, there is now an 

increased burden of disease on younger ages.  They now are more vulnerable than they 

had been even in early 2020.  Nonetheless, it was Dr. Kindrachuk’s view at the time of 

his testimony (at the application hearing), that within a few months, vaccines and 

restrictions when used together, could turn the tide of the epidemic. 

(iv) Dr. Carla Loeppky 

[145] Dr. Carla Loeppky is the director and lead epidemiologist in the Epidemiology and 

Surveillance Unit with the Department of Health, Seniors and Active Living.  Epidemiology 

information provides further evidence for the decision makers in respect of public health 

orders.  Such reports were provided to Dr. Roussin, cabinet ministers and the health 

incident command group.  

[146] In her cross-examination, Dr. Loeppky was challenged in respect of the lab reports 

that her department receives.  In that regard, she acknowledged that they do not get 

information on symptom onset, nothing about pre-existing conditions, nothing about 
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immune response, nothing about the amount of virus in the sample, and nothing in 

respect of symptom to time to onset.  Similarly, when Dr. Loeppky’s department gets a 

positive test result, it has no idea of how infectious the positive patient is.  Indeed, once 

a positive test is sent to Dr. Loeppky’s department, it is a case of COVID-19. 

[147] She acknowledges that a clinical evaluation is not provided along with the positive 

PCR results.  Dr. Loeppky’s department reports all data to public health, but she 

acknowledges that report summaries to the media do not report how many test positive 

results are infectious.  Despite that fact, it is Dr. Loeppky’s view that the information they 

provide to the general public strikes a balance with providing important details on a daily 

basis.  She does not think that adding information about infectiousness would be 

beneficial.   

[148] When questioned about clusters of the virus, Dr. Loeppky explained that by 

definition, a cluster implies transmission.  In those instances, one looks for symptomatic 

people linked by person, place and time — linkages, groupings, dynamics.  This would 

not include positive people whose infectious period had ended months ago.  As it relates 

to clusters in churches, Dr. Loeppky acknowledged that they cannot be certain that 

persons picked up their infection at church.  In a cluster, there is an assumption that 

others got infected by the index case, although that cannot be certain.  In reality, in every 

cluster, there will be an index case that got the infection from elsewhere and brought it 

to the location of the cluster. 

[149] As it relates to the use of models, Dr. Loeppky acknowledged that models can be 

a very useful tool to help guide decision making.  In the context of the current pandemic, 
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Dr. Loeppky noted a close correlation between models and what in fact happened in “real 

life”. 

(v) Dr. James Blanchard 

[150] Dr. James Blanchard was cross-examined as someone who has experience in 

practicing medicine for two years in northern Manitoba, was a provincial epidemiologist 

in the 1990s and is currently assisting several countries (India, Pakistan and some African 

countries) in their COVID-19 response.  While one of Manitoba’s affiants, he is not 

currently advising Manitoba in respect of its COVID-19 response or strategy.   

[151] In his cross-examination, he acknowledged that COVID-19 has many similarities 

to the flu, but that there are nonetheless, very important differences.  These differences 

are what is important in understanding the epidemic’s potential and control measures. 

[152] Certain parts of Dr. Blanchard’s evidence were juxtaposed with that of Dr. Kettner, 

one of the applicants’ affiants.  The evidence of Dr. Kettner suggests a response to 

COVID-19 that would be based on local epidemiological analysis and calculations.  

Dr. Blanchard disagrees with this approach and believes that a rapid and effective 

response should not be based predominately on what you discover locally.  In that regard, 

Dr. Blanchard takes the position that it is possible to set policies based on what is learned 

elsewhere in the world and about how the virus behaves elsewhere.  He notes that local 

calculation is not necessary.  While it is necessary to understand the local context (for 

the purposes of the required rapid response), one nonetheless needs to use evidence 

acquired from elsewhere with respect to issues of transmissibility, fatality, etc.  
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Dr. Blanchard noted that it can often take too long to do a local analysis and that local 

information may not be as robust.   

[153] It was the evidence of Dr. Kettner that the risk of acquiring the virus in church was 

low based on numbers of church-based clusters.  However, Dr. Blanchard points out that 

such an opinion ignores the fact that cases were already low in Manitoba during that 

period when churches were open.  Dr. Blanchard maintains that the virus can nonetheless 

spread in church settings.  He also notes that Dr. Kettner appears to have examined the 

Manitoba experience without considering the potential for transmission if the virus 

became more widespread.  It is in this context that Dr. Blanchard notes that it becomes 

useful to examine the situation elsewhere by which it is possible to observe what would 

happen and has already happened if the virus was widespread.   

[154] Dr. Blanchard also noted in his evidence that vaccines are a major factor in 

protecting the vulnerable.  He is not of the view that natural immunity protects the 

vulnerable and indeed points out the obvious, that the vulnerable would have to get sick 

first.   

[155] Dr. Blanchard agrees that we do have to assess the impacts of policy and that  

public health measures can indeed have negative effects.  Still, when a global examination 

is taken of the current pandemic, it is possible to see what has happened where there 

has been little control of the pandemic and how the results can often lead to chaos in 

healthcare systems and accompanying huge economic disruption.  This chaos and 

disruption he points out are usually caused by the severity of the COVID-19 wave and 

not the public health measures.   
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[156] Importantly, Dr. Blanchard noted that on the subject of variants, Manitoba was 

correct to restrict gatherings because of the potential danger of the virus mutate.  This 

concern is well-founded and arose early on because of what happened with similar 

viruses: SARS and MERS.  Both of those viruses had high-fatality rates and there is a 

concern that the COVID-19 virus could similarly mutate to lead to even greater fatality 

rates and greater infectiousness. 

[157] Dr. Blanchard noted that part of his concern with “focused protection” is that the 

increased number of actual cases needed to get to herd immunity would accentuate the 

risk of more mutations along with a much higher level of mortality and morbidity.  To 

permit this to happen according to Dr. Blanchard, particularly before vaccines are 

distributed and properly in place, would be reckless public health policy. 

[158] Dr. Blanchard maintained in cross-examination that transmission is slowed by 

public health policy and that a strategy to flatten the curve (reduce transmission) can 

effectively delay naturally-acquired immunity because the plan would be to provide 

immunity by vaccine instead of by infection (which involves getting sick).  It is interesting 

to note that on the subject of immunity, it was Dr. Blanchard’s position that assuming 

that 70 per cent infection is needed for herd immunity by natural infection, there would 

be a resulting 12,000 more deaths in Manitoba.  In this connection, Dr. Kettner did not 

consider the impact on morbidity and mortality or the fact that if the policy of herd 

immunity through natural infection is followed, it would inevitably lead to many more 

fatalities.  
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[159] Dr. Blanchard raised serious questions about the impracticality of successfully 

implementing the approach advocated in the Great Barrington Declaration.  

[160] As it relates to public health orders and the accompanying restrictions on churches, 

Dr. Blanchard views Dr. Kettner’s approach as unwise policy.  According to Dr. Blanchard, 

the purpose of restricting indoor gathering is to prevent transmission at a population 

level.  That does not mean treating all indoor gatherings equally.  While PHOs ought to 

be equally applied to similar settings, it is necessary for officials to look at how that 

application may function in terms of an impact on the epidemic more generally and on 

society.  There is a difference between equitable impacts and equality in terms of how 

measures are applied.  Coherence is important and that will involve balancing various 

considerations and impacts in respect of differing social and economic activities.  It is 

important says Dr. Blanchard that policies are coherent and balanced in order to get the 

public to comply with the constraints. 

(vi) Dr. Jared Bullard 

[161] In his cross-examination, Dr. Jared Bullard confirmed that he provided advice in 

respect of Manitoba’s public health response to COVID-19. 

[162] He acknowledged that PCR tests do not look for the whole virus, but rather parts 

or fragments of the nucleic acid particular to SARS-CoV-2.  He also noted that PCR tests 

do not detect replicative virus or infective virus and that PCR tests can pick up viral 

fragments in the back of the nose going back 100 days after the exposure to the virus.  

He also opined that PCR tests can pick up viral fragments in the back of the nose up to 

60 to 90 days after infection by the virus.  Also, it is possible for fragments of SARS-CoV-2 
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to be detected in the nose with a positive PCR test in a person who was never actually 

infected by the virus.   

[163] He confirmed that Manitoba uses PCR test platforms that employ 40 and 45 cycles.  

The Ct value inversely correlates with the amount of genetic material in the sample 

tested.  The higher the Ct value, the lesser amount of genetic material in the sample.  

The lower the Ct value, the higher the amount of genetic material in sample.  Dr. Bullard 

pointed out that it is increasingly clear that there is a correlation between Ct value and 

the infectiousness of a PCR positive sample.  Dr. Bullard noted that studies have found 

that amongst other variables considered, Ct value was significant in predicting 

infectiousness. 

[164] As with Dr. Roussin, when I consider the affidavit evidence of Ms Siragusa, 

Dr. Kindrachuk, Dr. Loeppky, Dr. Blanchard, and Dr. Bullard (along with their roles 

described and opinions offered), they all provide credible and reliable assertive 

foundational evidence for Manitoba’s position on its s. 1 defence.  When I consider as 

well that evidence in light of the respective cross-examinations on their affidavits and the 

sometimes direct and indirect challenges made to the medical and scientific information 

used by those individual affiants and Manitoba more generally, there is no new or 

convincing basis that would cause me to conclude that either those affiants or Manitoba 

did not have the requisite medical and scientific basis upon which to rely for their opinions 

or in some cases, their actions.  More specifically, following their cross-examinations, 

there is nothing that would persuasively suggest (as the applicants in this case have) that 

deaths from COVID-19 are not real, that positive PCR cases of COVID-19 are not real, 
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that Manitoba’s modelling projections were proven incorrect and/or that in making the 

difficult decisions required of them, these public health officials failed to properly balance 

collateral effects. 

B. MANITOBA’S CROSS-EXAMINATION OF SELECTED APPLICANT AFFIANTS  

(i) Dr. Jay Bhattacharya 

[165] As in the case of Dr. Roussin’s cross-examination as conducted by the applicants, 

Dr. Bhattacharya’s cross-examination as conducted by Manitoba represented a significant 

part of Manitoba’s defence of its own position (and a response to the applicants’ 

challenge) respecting the medical and scientific evidentiary foundation upon which 

Manitoba relies.   

[166] Dr. Bhattacharya testified as an expert in health economics.  He researches and 

writes primarily in the field of health outcomes related to various financial parameters in 

the United States, including Medicare, private insurance coverage, physician spending, 

the Affordable Care Act, NIH funding and the ownership of facilities.  Prior to COVID-19, 

he had done limited work in respect of anything dealing with viruses and much of what 

he did was connected to economics.  He acknowledged in the course of his cross-

examination that his knowledge of immunology is based on his studies in medical school 

and the articles he has since read. 

[167] When asked whether COVID-19 poses a risk to health, Dr. Bhattacharya 

acknowledged that for a segment of the population, COVID-19 may pose a significant 

risk of death.  He also acknowledged that studies throughout the world have 

demonstrated that actual infections are much higher than known infections since many 
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people may choose not to get tested or do not recognize the need to be tested.  

Dr. Bhattacharya accepts that irrespective of the infection/fatality rate, COVID-19 has 

resulted in a very large number of deaths, including over 3 million worldwide, approaching 

600,000 in the United States and as of the earlier part of 2021, 24,000 in Canada. 

[168] On the subject of the spread of COVID-19 by individuals who do not display 

symptoms, Dr. Bhattacharya admitted that an important part of his opinion rests on the 

proposition that asymptomatic transmission of the virus is very rare.  Indeed, it would 

appear that Dr. Bhattacharya did not distinguish between asymptomatic transmission and 

pre-symptomatic transmission, instead characterizing both concepts as “asymptomatic 

transmission”.  It was Dr. Bhattacharya’s position in his second report that the “clear 

implication of this scientific fact is that many intrusive lockdown policies … could be 

replaced with less intrusive symptom checking requirements, with little or no detriment 

to infection control outcomes”.  Despite being confronted in the course of his cross-

examination with commentary from the literature that one would have expected would 

precipitate more nuance in Dr. Bhattacharya’s position, Dr. Bhattacharya continued to 

insist that asymptomatic transmission, including pre-symptomatic transmission, had an 

upper limit of 0.7 per cent secondary attack rate.  

[169] Dr. Bhattacharya discussed non-pharmaceutical interventions in both his reports 

and noted that “lockdowns” delay infections into the future rather than preventing them 

from occurring altogether.  He did agree that they can be used to reduce the peak number 

of infections and also agreed that delaying infections until vaccines can be made and 

made widely available was an approach that could be followed. 
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[170] When asked about the harms of “lockdowns” Dr. Bhattacharya acknowledged that 

the PHOs do not directly cause falling vaccination rates, declines in cardiac care, or 

declines in cancer screening or elective surgeries. 

[171] Dr. Bhattacharya had earlier in one of his reports asserted that social isolation had 

contributed to a large rise in dementia related deaths.  When confronted with the entirety 

of an article that he cited in his report, Dr. Bhattacharya acknowledged that there were 

in fact several reasons given for the increase in such deaths. 

[172] Dr. Bhattacharya had opined in his reports that because of the social isolation 

relating to the lockdowns and restrictions, deaths due to suicide would increase.  He did 

acknowledge when confronted with Canadian suicide statistics, that there was a drop in 

suicides in 2020.  

[173] When asked in cross-examination about the reality that in Manitoba, even during 

the restrictions, persons could always go outside to socialize, walk, exercise, etc., with 

other persons, he noted that to the extent that those activities were not restricted, 

Manitoba may not have imposed a true “lockdown”.  

[174] Again, when speaking to the issue of harms during the lockdown, Dr. Bhattacharya 

acknowledged that provincial and federal economic policies designed to support workers 

and any legislation permitting persons to not work if they have particular vulnerabilities, 

would indeed act to assist in the protection of workers. 

[175] On the subject of COVID-19 restrictions in children, Dr. Bhattacharya had earlier 

noted in his first report, various harms caused by school closures.  Dr. Bhattacharya had 
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apparently not taken into account in his analysis, Manitoba’s decision to keep schools 

open, a decision with which Dr. Bhattacharya indicated he agreed. 

[176] Respecting recommendations around religious services and any related 

restrictions, Dr. Bhattacharya acknowledged in cross-examination that he had failed to 

note that the WHO has stated that if and where necessary, religious exercises should be 

conducted remotely and virtually wherever possible. 

[177] On the subject of the Great Barrington Declaration, he acknowledged that there 

are significant disagreements about the policies flowing from the Great Barrington 

Declaration.  He acknowledges that many scientists around the world do not accept his 

approach and indeed, feel that it is not appropriate.  More specifically and in respect of 

the concept of “focused protection”, Dr. Bhattacharya acknowledges that many of 

Manitoba’s measures are consistent with the concept including the following:   

— limiting visitors to PCHs and hospitals; 

— limiting staff to work in one PCH; 

— limiting the contact with different staff residents; 

— PPE for staff; 

— protecting the Indigenous population; 

— workplace safety laws; 

— amendments to employment laws to allow persons to stay home when sick; 

— use of human rights laws to protect vulnerable employees; 

— telehealth for vulnerable persons; and 

— prioritizing health care workers, residents of PCHs and elderly for vaccinations. 
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[178] In response to questions concerning the Great Barrington Declaration and about 

which measures and how they might be reasonably implemented by government, 

Dr. Bhattacharya noted that it would be for government to determine how to best 

implement the principles of the declaration as it was not his role to do so.   

[179] Dr. Bhattacharya acknowledged that lockdowns could be used as a last resort and 

suggested that a jurisdiction could build more hospitals before considering a lockdown.  

In this regard, he did however acknowledge that hospital capacity is not just a question 

of space, but also staffing. 

[180] Respecting PCR tests, Dr. Bhattacharya noted that the PCR test was never 

designed to measure infectiousness and that a single PCR test is but a snapshot in time.   

[181] I have reviewed carefully the testimony and cross-examination of Dr. Bhattacharya 

given the importance of his evidence to the position being advanced by the applicants.  

In considering Dr. Bhattacharya’s evidence, the Court must acknowledge without 

hesitation his undisputed and strong academic credentials as a professor at one of the 

world’s leading universities.  Despite those obvious credentials and general qualifications, 

questions can be and were raised respecting the weight that should attach to some of 

his opinions and views on the specific topics of immunology and virus spread.  On these 

topics — in the absence of a more consistent and more specialized long-term academic 

focus and a more obviously rooted practical and clinical experience — some of 

Dr. Bhattacharya’s opinions and views can be justifiably challenged.   

[182] Leaving aside the precise nature and depth of Dr. Bhattacharya’s practical 

experience and specific academic focus, it is nonetheless clear that notwithstanding the 
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support that was mobilized for the Great Barrington Declaration, many of 

Dr. Bhattacharya’s opinions and prescriptions on the subject of the preferred and most 

effective public health responses to the pandemic, are opinions and prescriptions that fall 

outside the mainstream consensus that has congealed amongst most medical and 

scientific experts and governments the world over.  I address more specifically the serious 

and relevant questions surrounding the Great Barrington Declaration later in this 

judgment at paragraphs 306-15.  

[183] While Dr. Bhattacharya’s contrary and in some cases contrarian views are 

decidedly not a disqualification from an important role in what has to be a continuing and 

rigorous scientific conversation and method, the views of Dr. Bhattacharya need be seen 

as views and opinions that are not supported by most of the scientific and medical 

community currently advising on and formulating the ongoing public health responses to 

a pandemic that continues to threaten too much of the world’s population. 

[184] So although Dr. Bhattacharya’s opinions have obviously been carefully considered 

by the Court as part of the applicants’ evidentiary foundation generally and as part of the 

applicants’ challenge to the science relied upon by Manitoba more specifically, there was 

in the end, little in the evidence of Dr. Bhattacharya (or the cumulative evidence of all of 

the applicants’ witnesses) that would cause me to seriously doubt the science upon which 

Manitoba is relying.  Similarly, there is little in Dr. Bhattacharya’s evidence that would 

cause me to doubt as to whether Manitoba has established what it must establish in order 

to discharge its onus on its s. 1 defence (of the impugned orders) on a balance of 

probabilities. 
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(ii) Dr. Thomas Warren 

[185] Dr. Warren in an infectious diseases specialist and medical microbiologist, and a 

physician in Ontario.  Amongst other things, he works in a lab that does PCR tests for 

COVID-19.   

[186] Dr. Warren testified that he is seeing the strain on the hospital system such that 

his own hospital often takes patients from the bigger hospitals in surrounding areas. 

[187] Dr. Warren acknowledges that while the research is clear that transmission by 

asymptomatic patients does occur, it is less likely.  He acknowledged that it is difficult to 

differentiate asymptomatic from pre-symptomatic cases in studies and he further 

acknowledged that the issue of pre-symptomatic transmission is still an open question 

and that evidence regarding the impact of pre-symptomatic transmission is not 

conclusive. 

[188] Dr. Warren testified that the PCR test is “a point in time test” that identifies virus 

by replicating genes, which may be whole virus or fragments.  PCR test yields a semi-

quantitative figure called Ct, which represents the number of doublings done through 

replications before a result is obtained.  It was his evidence that if he had a patient with 

a positive test he would follow the government regulations and isolate a patient newly 

diagnosed with COVID-19, regardless of what the Ct value indicated.   

[189] Dr. Warren also testified that when SARS-CoV-2 enters the body, it replicates in a 

portion of the population, but not in every person.   

[190] Dr. Warren also observed that the SARS-CoV-2 virus can enter the nose and not 

actually infect the person due to prior existing immunity or because it was a small amount 
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that entered the nose.  It is possible in that scenario that the virus could be picked up on 

a PCR test even though the person was not actually infected with SARS-CoV-2.   

(iii) Dr. Joel Kettner 

[191] Dr. Kettner is the former CPHO for Manitoba at which time he managed the flu 

pandemic every year and was also present during the H1N1 virus.  Dr. Kettner noted that 

it was important to stay atop and keep track of trends in case positivity rates, and monitor 

hospital admissions and the number of people who are succumbing from a particular 

disease.  From his perspective, Dr. Kettner observed that he would want to know much 

more about the deaths in question and whether COVID-19 played a role.  In the context 

of the H1N1 epidemic, Dr. Kettner explained that he wanted to know how other factors 

may have resulted in persons coming to the ICU.  He explained that this requires a 

complex surveillance system to look at the reported deaths.  He did acknowledge 

however, that he himself did not get this sort of information when he managed the H1N1 

epidemic as they did not have sufficient surveillance capacity at that time.  In that 

connection, he suggested that there is currently more information and technology 

available, which would be helpful for the surveillance he identified.   

[192] Dr. Kettner accepted that it would be unusual for public health officials to look into 

individual information in order to get the information they need on a population basis.  

He recognizes that there is indeed a lot of information available from a variety of locations, 

such as ER, death reports, hospitals, etc.   

[193] Dr. Kettner accepted that pandemics are difficult on the public and agreed that 

COVID-19 is causing a lot of deaths and a lot of people are required to go to hospital.  In 
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the case of his experience with SARS, he noted that it was a serious problem and involved 

a lot of work in public health notwithstanding that Manitoba never had a case.   

(iv) Tobias Tissen 

[194] As Manitoba has submitted, Mr. Tissen’s testimony and cross-examination 

establishes that where government does no more than simply make a request for 

voluntary compliance with public health recommendations, such a simple request is 

usually not sufficient to ensure the necessary compliance in respect of what is an 

extraordinary global public health pandemic.   

[195] Somewhat defiantly, Mr. Tissen testified in cross-examination that his church has 

done no more during the pandemic than what it has always done:  ask congregants who 

feel sick to stay at home.  A video was played during the course of his cross-examination, 

which demonstrated that during the pandemic, there has indeed been an overt and 

apparently defiant resistance to the government’s public health messaging.  During the 

video that was played in open court, it was possible to see the church service that was 

held.  Despite the fact that the church service was taking place when the church premises 

were required to be closed, the images on the video revealed very high numbers (at least 

100 or more people) where no physical distancing was taking place, no masks were being 

used and vocalization and singing dominated much of the service.   

[196] As Manitoba has suggested, there are obvious limits to the effectiveness of 

voluntary requests for compliance.   
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IX. THE COURT’S ASSESSMENT OF ALL OF THE EVIDENCE 
FOLLOWING THE CROSS-EXAMINATIONS 

[197] Given my findings and determinations clearly set out in the analysis section of this 

judgment (commencing at paragraph 203), in presenting the above highlights of the 

cross-examinations, I have commented upon the witnesses’ evidence and the challenge 

to their evidence selectively and only where obviously necessary to understand and 

support the basis for my findings and determinations made in the context of my legal 

analysis.  As has already been noted and will be further explained later in my analysis, in 

most instances, where differences in the expert evidence exists, those differences and 

the evidence underlying those differences do not sufficiently persuade me that the 

supporting evidence that Manitoba invokes for its position is, in the final analysis, lacking 

in reliability, credibility or cogency such so as to compromise its s. 1 defence.  Indeed, 

on an “all things considered” assessment of the evidence, I have no difficulty concluding 

that even where Manitoba’s response to the various waves of the pandemic could be 

properly criticized in hindsight as too slow and not sufficiently broad, the restrictions that 

were eventually imposed represent public health policy choices rooted in a comparatively 

well-accepted public health consensus.  As Dr. Roussin noted, the impugned restrictions 

were generally consistent with measures seen across most of Canada and the rest of the 

world. 

[198] I appreciate that specific aspects of Manitoba’s evidentiary foundation can be 

parsed and challenged based on what in some cases may be alternative readings or 

interpretations of the evolving science.  That said, in the face of Manitoba’s otherwise 

reliable and credible expert witnesses (an assessment which the cross-examinations did 
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not change), absent a more persuasive and conclusive evidentiary challenge to Manitoba’s 

witnesses and their evidence, the evidence of the applicants and their challenge on cross-

examination represent at best, a contrary if not contrarian scientific point of view.  While 

that view and challenge may be deserving of rigorous consideration in the ongoing 

scientific conversation, as it was presented in this case in the affidavits and on cross-

examination, it did not demonstrate or satisfy me that Manitoba has failed to discharge 

its onus in the context of the s. 1 justificatory framework.  Manitoba’s position and its 

supporting expert evidence represent an appropriately “all things considered” reasonable 

basis for the decisions that it took respecting the restrictions that were ultimately imposed 

— decisions which I find on the evidence, were made on the basis of credible science.   

[199] In different ways, depending upon their role, position or expertise, all of Manitoba’s 

experts have persuasively conveyed and supported the essence of Manitoba’s position in 

this case.  It is a position that acknowledges that pandemics are indeed extremely difficult 

on a population.  It is a position that also convincingly contends that COVID-19 has 

caused serious illness and death, particularly in older adults, but also, in vulnerable 

populations of all ages.  Based on s. 67 of The Public Health Act, the CPHO has been 

delegated the onerous and formidable task of implementing measures (with the approval 

of the minister) to prevent or lessen the danger to public health posed by COVID-19.  By 

necessity, these measures will include that which will prevent exponential growth of the 

virus from overwhelming our limited health care resources, while trying to minimize the 

hardship and disruption that these restrictions impose on our day-to-day lives.  As all the 

relevant witnesses have acknowledged, it is an awesome challenge to find the requisite 
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balance.  Despite some of the contrary evidence and cross-examination, the search for 

and calibration of that balance is not necessarily amenable to a sterile quantitative metric. 

[200] When I consider the cross-examination of Manitoba’s experts as conducted by the 

applicants, I certainly note and accept those points where valid and reasonable 

disagreement can be stipulated as it relates to what might still be some of the evolving 

science.  That said, in the absence of convincing evidence of any obvious or definitively 

faulty science being applied by Manitoba (and in this case, I have seen none), Manitoba’s 

own evidence convinces me that it is on solid ground in its s. 1 defence of measures and 

restrictions, which I repeat, represent the public health consensus and approach followed 

across most of Canada and the world.   

[201] As it relates to the specific measures taken and the public health choices made, 

my consideration and assessment of the cross-examination of the witnesses on both sides 

(but particularly the challenge to those Manitoba experts) has been conducted mindful of 

Manitoba’s solid reliance on what I find is credible science and also, mindful of what 

Manitoba has consistently argued as part of its theory.  In that regard, it cannot be 

forgotten that in the fall of 2020, at the height of the second wave, COVID-19 cases were 

running rampant.  Deaths and serious cases requiring hospitalization and intensive care 

were escalating rapidly and projected to continue rising.  The healthcare system was 

under tremendous strain.  As Manitoba had noted, “we were nearing the cliff edge”.  In 

light of these serious circumstances, Manitoba and its witnesses have credibly and 

persuasively asserted and I accept, that decisive action was essential to regain control 

over the spread of the virus in order to save lives, minimize serious illness and relieve the 
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intense burden on Manitoba’s healthcare system.  Those witnesses who testified on behalf 

of Manitoba and who were in a position to exercise the necessary authority, made it clear 

that they did not believe that they “could afford to get it wrong”.  

[202] While I will provide my detailed legal analysis and explain my application of the 

governing law (and the related legal tests) in the next section of this judgment, I wish to 

be clear about my findings respecting the convincing factual foundation presented by 

Manitoba.  In that connection, I say that notwithstanding some of the thought provoking 

testimony of some of the applicants’ experts, I am persuaded by the evidence of 

Manitoba’s experts and I find that the credible science that they invoked and relied upon, 

provides a convincing basis for concluding that the circuit-break measures, including 

those in the impugned PHOs, were necessary, reasonable and justified. 
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X. ANALYSIS 

[203] In the analysis that follows, I propose to address and explain my determinations 

with respect to the three categories of issues that present in this case:  the Charter 

issues, the administrative law issue, and the division of powers issue. 

A. CHARTER ISSUES 

Issue #1: Did the restrictions on private gatherings, public gatherings 
or places of worship imposed in Orders 1(1), 2(1), 15(1) and 
15(3) of the Public Health Order dated November 21, 2020, 
as subsequently amended on December 22, 2020 and 
January 8, 2021, limit rights under ss. 2(a), 2(b) or 2(c) of 
the Charter? 

Section 2(a) of the Charter 

[204] Section 2(a) of the Charter reads as follows: 

Fundamental Freedoms 

Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion. 

[205] Freedom of religion under the Charter contemplates the right to entertain 

religious beliefs, to declare those beliefs openly and without fear of hindrance or reprisal 

and to manifest religious belief by worship and practice or by teaching and dissemination.  

Section 2(a) is engaged when an impugned law or state conduct interferes with the ability 

to act in accordance with a sincerely-held religious belief or practice, in a manner that is 

more than trivial or insubstantial.  Freedom of religion includes the ability of religious 

adherence to come together and create cohesive communities of belief and practice (see 

R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at 336 (paragraph 94); Law Society 
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of British Columbia v. Trinity Western University, 2018 SCC 32, at paragraphs 62-

64).   

[206] Manitoba concedes and I find that the restriction on in-person religious gatherings 

as found in the impugned PHOs is a prima facie limit on freedom of religion that must be 

justified under s. 1 of the Charter. 

Section 2(b) of the Charter 

[207] Section 2(b) of the Charter reads as follows: 

Fundamental Freedoms 

Everyone has the following fundamental freedoms: 
. . . 

(b) freedom of thought, belief, opinion and expression, including freedom of the press 
and other media of communication. 

[208] Freedom of expression protects all nonviolent activities that convey or attempt to 

communicate meaning.  A law or government action that has the purpose or effect of 

interfering with such activity is a prima facie interference with freedom of expression.  

Section 2(b) protects listeners as well as speakers (see Irwin Toy Ltd. v. Quebec 

(Attorney General), [1989] 1 S.C.R. 927, at 968-72; Beaudoin, at paragraphs 169-

70).  

[209] Although Manitoba notes that the restrictions on religious gatherings that flow 

from the impugned PHOs do not have the purpose of restricting expression, Manitoba 

does concede that they have that effect.  Manitoba similarly concedes that the restriction 

on the size of public gatherings could have the effect of limiting the applicant MacKay’s 

freedom of expression.  Manitoba notes that while MacKay was entirely free to protest 
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the COVID-19 measures and convey any message at a protest rally, the size of those 

groupings was limited (see Beaudoin, at paragraph 169).   

[210] To confirm, Manitoba concedes and I find that there is as argued a prima facie 

interference with freedom of expression that must be justified under s. 1 of the Charter.   

Section 2(c) of the Charter 

[211] Section 2(c) of the Charter reads as follows: 

Fundamental Freedoms 

Everyone has the following fundamental freedoms: 

. . . 

(c) freedom of peaceful assembly. 

[212] Section 2(c) of the Charter guarantees the freedom of peaceful assembly.  As 

noted by counsel in the present case, there is relatively little jurisprudence interpreting 

this provision.  The protection contemplates what is inherently a group activity (see 

Beaudoin, at paragraph 173).   

[213] The jurisprudence confirms that the freedom of assembly and association are by 

definition, collective and public in nature.  Section 2(c) guarantees access to and the use 

of public spaces, including parks, squares, sidewalks and buildings subject to reasonable 

regulations governing the use of those places and having regard to public health and 

safety (see Hussain v. Toronto (City), 2016 ONSC 3504, at paragraphs 38 and 44).  

As the freedom of assembly can often be integral to freedom of expression, issues 

surrounding peaceful assembly are often subsumed under the freedom of expression and 

the infringement can be often resolved under s. 2(b) (see British Columbia Teachers’ 

Federation v. British Columbia Public School Employees’ Assn., 2009 BCCA 39, 
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at paragraph 39).  Again, to the extent that the impugned PHOs place limits on expression 

by prohibiting public gatherings to protest or comment on important matters of public 

interest, Manitoba concedes that there is a prima facie limit on free assembly.  Manitoba 

is less willing to concede the applicants’ claim that restricting gatherings in places of 

worship violates freedom of assembly by preventing church services, bible studies and 

prayer meetings.  It is Manitoba’s position that this is arguably better addressed directly 

under the freedom of religion.  I agree.   

[214] Despite the above qualification, Manitoba does concede and I so find that the 

prima facie limits the PHOs place on the freedom of religion, expression and assembly, 

require justification under s. 1 of the Charter. 

[215] With Manitoba’s concessions and my findings that the impugned PHOs prima facie 

limit aspects of the freedom of religion under s. 2(a), freedom of expression under s. 2(b), 

and freedom of peaceful assembly under s. 2(c) of the Charter, further analysis will have 

to be conducted with respect to these breaches pursuant to the Oakes test and the 

justificatory framework found under s. 1 of the Charter.  Prior to proceeding with that 

analysis, I will now address what the applicants contend are the two other alleged 

Charter breaches respecting ss. 7 and 15.   

[216] As noted, the applicants raised two other alleged Charter breaches.  Those issues 

were reduced to the following questions:   

 Did the restriction on religious services at places of worship or the restriction 
on gatherings at private homes in the impugned PHOs interfere with the 
right to liberty or security of the person contrary to the principles of 
fundamental justice pursuant to s. 7 of the Charter? 
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 Did the closure of places of worship in the impugned PHOs discriminate on 
the basis of religion contrary to s. 15 of the Charter? 

Preliminary Matter Raised by Manitoba Concerning the Alleged ss. 7 and 15 
Breaches 

Given Manitoba’s concession respecting the violation of s. 2 and given the necessity 
of its s. 1 defence, should this Court consider and adjudicate the alleged ss. 7 and 15 
breaches or as Manitoba suggests, is it unnecessary to do so? 

[217] As a preliminary matter, before addressing the applicants’ substantive arguments 

respecting the alleged breaches of ss. 7 and 15 of the Charter as identified above, the 

Court is required to determine whether to cede to Manitoba’s position that in the 

circumstances of this application, the Court ought not to consider the alleged s. 7 and 

s. 15 breaches because “it is unnecessary to do so”.   

[218] It is the position of Manitoba that the impugned PHOs did not violate ss. 7 or 15 

of the Charter.  However, Manitoba goes further and insists that it is unnecessary for 

the Court to address or decide the s. 7 and s. 15 issues (and it submits that this Court 

ought not to do so) because Manitoba has conceded the violations of s. 2 under the 

Charter and it says that the factual matrix underpinning those other Charter claims 

(i.e., ss. 7 and 15) is largely indistinguishable from the primary argument centered on 

the freedoms protected in s. 2.  Manitoba contends that “the justification under s. 1 will 

be identical regardless of the Charter breach alleged”.   

[219] In addition to the above, Manitoba takes the position that the fact that a case was 

fully argued is insufficient to warrant deciding difficult Charter issues and laying down 

guidelines with respect to future cases simply because it might be “helpful” to do so (see 

Phillips v. Nova Scotia (Commission of Inquiry into the Westray Mine Tragedy), 
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[1995] 2 S.C.R. 97, at paragraph 13).  Manitoba emphasises that there are many 

examples of cases in which the Supreme Court of Canada has declined to determine 

whether a specific Charter provision was breached, having already found a violation of 

a different Charter provision.  As Manitoba points out, this includes cases where the 

court declined to address s. 7 or s. 15 because s. 2 or another Charter provision had 

been violated (see Carter v. Canada (A.G.), 2015 SCC 5, at paragraph 93); Devine v. 

Quebec (A.G.), [1988] 2 S.C.R. 790, at paragraph 31; R. v. Ladouceur, [1990] 1 S.C.R. 

1257, at 1278; and, R. v. Taylor, 2014 SCC 50, at paragraph 36).   

[220] Manitoba draws an analogy to the judgment in Law Society of British Columbia 

v. Trinity Western University.  In that case, the Law Society of British Columbia 

refused to accredit the law school because of its religious covenant prohibiting same-sex 

intimacy.  While the case obviously touched freedom of religion, it also had implications 

for ss. 2(b), 2(d) and 15 of the Charter.  In that case, the court determined that the 

factual matrix underpinning the other Charter claims was largely indistinguishable and 

the primary argument centered on freedom of religion.  In other words, whether the 

claim was articulated in terms of freedom of religion, expression, association or protection 

from discrimination, the limit was subject to the same proportionality analysis.  Manitoba 

is insistent that the same analysis applies in the present case.   

[221] In urging the Court not to consider or decide ss. 7 or 15 issues, Manitoba points 

to the fact that the applicants assert that the impugned PHOs interfere with liberty and 

security of the person by restricting the liberty of religious officials to hold religious 

services by regulating access to private homes.  Manitoba also emphasizes that the 
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applicant Tissen asserts that restricting his ability to worship at church while permitting 

liquor and grocery stores to remain open, arbitrarily limits his security of the person.  

Manitoba’s submission is that these allegations essentially duplicate the claims under 

ss. 2(a) and 2(c).  Further, Manitoba maintains that as the applicants’ claim that limiting 

home gatherings arbitrarily interferes with liberty and security of a person, the 

government’s justification under s. 1 will be identical.  Manitoba says that whether a law 

limits one or more Charter rights does not change the proportionality analysis under 

s. 1.   

[222] In considering Manitoba’s position, I have taken note that in Beaudoin, a case 

similar to the present case, the government also conceded a violation of s. 2 Charter 

rights.  In Beaudoin, Hinkson C.J. declined to address s. 7.   

[223] In summary, as it relates to the applicants’ arguments concerning ss. 7 and 15, 

Manitoba urges this Court to conclude that this case is best analyzed under the rubric of 

s. 2 of the Charter and more specifically (given Manitoba’s concession that s. 2 was 

breached), the framework of s. 1 which will determine whether the acknowledged 

limitations are reasonable and justified. 

[224] On this preliminary question as to whether or not the Court should address and 

decide the applicants’ ss. 7 and 15 arguments, I have given the position of Manitoba full 

consideration.  I have also noted the applicants’ strenuous objection to the position of 

Manitoba and to the prospect of the Court sidestepping what the applicants submit is still 

an essential part of its constitutional challenge. 
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[225] This Court certainly accepts and has affirmed the general proposition that courts 

should not make unnecessary constitutional pronouncements or “decide issues of 

constitutional law that are not necessary to the resolution of the matter that is before the 

court in a given case” (see R. v. Assi, 2021 MBQB 44, at paragraph 13).  That said, in 

the unique circumstances of this case, given the distinct protections that fall within ss. 7 

and 15, given the distinct legal tests applicable to each section and given the specifically 

adduced evidentiary foundation produced through some of the individual applicants, it is 

not obvious that on this constitutional challenge and in the context of the impugned and 

unprecedented emergency restrictions attaching to fundamental freedoms, that the 

Court’s proper response is to avoid what are not obviously “unnecessary constitutional 

pronouncements”.   

[226] Manitoba in no way concedes any infringements as having taken place respecting 

ss. 7 and 15.  While Manitoba’s defiant position following a more full analysis may very 

well be justifiable on the facts and the applicable law, in a case like the present one 

however, where the legal analysis — despite the similarities — may still be somewhat 

different (with possible implications for the s. 1 defence), Manitoba’s submission does not 

convincingly or inexorably lead to the conclusion that the Court’s consideration of the 

alleged ss. 7 and 15 breaches is superfluous or unnecessary for the resolution of the 

matters before me. 

[227] Given the similarities between aspects of some of the factual and legal 

determinations that would have to be made in a s. 7 analysis with those that have to be 

made under s. 1, it is not clear that any unfavourable (to Manitoba) factual findings and 
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legal determinations that could be made in a s. 7 analysis might not have a negative 

impact on Manitoba’s s. 1 defence.  In that connection, to preempt that possibility, given 

the specific foundational evidence that has been adduced by the applicants, seems 

neither fair nor just.   

[228] I express as well, my discomfort at preempting the ss. 7 and 15 arguments and 

determinations simply because Manitoba has necessarily conceded the identified 

infringements under s. 2.  In my view, analytically, it does not follow from such a 

concession in the unique and particular circumstances of this case that the applicants will 

get all of the determinations their position deserves in the context of what Manitoba 

proposes as a sole analysis under the s. 1 justificatory framework. 

[229] Having rejected Manitoba’s position on this preliminary matter, the Court will 

accordingly consider and adjudicate the applicants’ challenge pursuant to ss. 7 and 15.  

It should be clear that the Court’s reasons for doing so are not only because (as Manitoba 

has warned against) those issues were fully argued by the applicants or simply because 

it might be “helpful” to lay down guidelines respecting difficult future Charter issues.  

Rather, the Court’s decision to fully consider the ss. 7 and 15 arguments in this 

unprecedented constitutional challenge is grounded in the reality that these challenges 

represent in the present case, distinct questions that have to be properly adjudicated to 

fully and fairly resolve this case in a manner that best legitimizes the result.   

[230] Manitoba has not persuaded me that in the present case, it is inappropriate to 

consider ss. 7 and 15 of the Charter because “it is unnecessary to do so”.  Accordingly, 

I set out below my analysis respecting the issues relating to those alleged breaches.   
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Issue #2: Did the restriction on religious services at places of 
worship or the restriction on gatherings at private homes 
in the impugned PHOs interfere with the right to liberty 
or security of the person contrary to the principles of 
fundamental justice pursuant to s. 7 of the Charter? 

[231] Section 7 of the Charter reads as follows:   

Everyone has the right to life, liberty and security of the person and the right not 
to be deprived thereof except in accordance with the principles of fundamental 
justice. 

[232] To establish a violation of s. 7 of the Charter, the onus is on the claimant to prove 

that:  1) the law interferes with or deprives them of their right to life, liberty or security 

of the person; and 2) such deprivation is not in accordance with the principles of 

fundamental justice.   

[233] As it relates to the liberty interest in s. 7, the applicant Ross MacKay argues that 

the orders which not only closed all churches and stores (except the limited few that sold 

“essential” items), but also, prohibited him from having visitors to his home, visiting 

anyone else at their homes or protesting, were orders whose relevant provisions all 

infringed his s. 7 right of liberty.  Mr. MacKay submits that his movements have been 

severely curtailed and that these restrictions have had the effect of treating him and all 

Manitobans as though they were “under house arrest”.   

[234] In connection with the above restrictions identified by Mr. MacKay, the applicants 

invoke the Supreme Court of Canada judgment of R. v. Heywood, [1994] 3 S.C.R. 761, 

at 789 (paragraph 45), where the court held that state prohibitions affecting one’s ability 

to move freely violate liberty and security interests, especially when non-compliance with 

those prohibitions could result in a jail sentence.  In the present case, the applicants 
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contend that the PHOs have completely prohibited the applicants’ ability to move freely, 

and the consequences of violating those PHOs include a fine, imprisonment, or both.   

[235] The applicants also rely upon the Supreme Court of Canada’s judgment in Carter, 

at paragraph 62, wherein it was held that the s. 7 right to liberty also protects a sphere 

of personal autonomy involving “the right to make fundamental personal choices free 

from state interference” and “inherently private choices” that go to the “core of what it 

means to enjoy individual dignity and independence”.  It is the position of the applicants 

that the prohibitions on gathering at private homes, to protest, or for in-person worship, 

restrict the right of participants to make personal choices free from state interference.   

[236] In making the arguments they make concerning the infringements on the liberty 

right under s. 7, the applicants forcefully assert that the risk of severe illness or death 

from the virus for persons under 70 years of age is less than influenza.  They insist that 

in a free society, the PHOs’ “oppressive overturning of fundamental rights and freedoms” 

in such circumstances, particularly in light of the scientific evidence Manitoba relies upon, 

cannot be justified.  Put simply, it is the applicants’ position that COVID-19 is not a 

sufficient threat to most of the populace such that the state can prevent a free people 

from the exercise of their fundamental right to gather and worship if they choose.  The 

applicants go further and say that the PHOs’ restrictions on gathering outdoors, for 

corporate worship and home worship are nothing short of “tyrannical”.   

[237] Respecting the alleged breaches to the right to security of the person, the 

applicants have argued that “security of the person” is generally given a broad 

interpretation and has both a physical and psychological aspect.  In that regard, the 
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applicants submit that the right to security of the person encompasses “a notion of 

personal autonomy involving . . . control over one’s bodily integrity free from state 

interference” (see Rodriguez v. British Columbia (Attorney General), [1993] 

3 S.C.R. 519, at paragraph 136).  The applicants also emphasize that security of the 

person is engaged by state interference with an individual’s physical or psychological 

integrity, including any state action that causes physical or serious psychological suffering 

(see New Brunswick (Minister of Health and Community Services) v. G. (J.), 

[1999] 3 S.C.R. 46, at paragraph 56).   

[238] In the present case, the applicants, Mr. MacKay and Mr. Tissen, provided evidence 

describing how they have suffered psychologically throughout these lockdowns.  For his 

part, Mr. MacKay described how he has been “devastated” by the resulting stress from 

the restrictions.  Mr. Tissen described a similarly painful mental suffering exacerbated by 

the fact that as pastor, the restrictions have prevented him from carrying on his biblical 

duties and from caring for the mental and spiritual health of his congregation who have 

been prevented from gathering to worship. 

[239] The applicants also argue that the above s. 7 rights and the alleged breaches of 

them involved an interference or deprivation not in accordance with the principles of 

fundamental justice.  In that regard, they submit that the restrictions were arbitrary, 

overbroad and grossly disproportionate in connection to their objective. 

[240] Concerning arbitrariness, the applicants argue that in the absence of some 

justification in the medical evidence, the closure of gatherings for worship and the 

restrictions on outdoor and private indoor gatherings (when gatherings indoors at big box 
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stores, grocery stores, liquor stores, and cannabis stores is permitted) is clearly arbitrary.  

The applicants insist that no compelling evidence has been provided so as to connect the 

ban/restrictions to the purpose of preventing the overwhelming of hospitals, reducing 

COVID-19 spread and reducing mortality.  It is the position of the applicants that Manitoba 

is unable to prove that unlike so many secular activities, religious worshipping presents 

an unacceptable public health risk such that it must be restricted as it has.  The applicants 

submit that the same argument applies to at-home and outdoor gatherings.  Therefore 

say the applicants, the PHOs are arbitrary.   

[241] As it relates to overbreadth, the applicants submit that the stated purpose of the 

PHOs is to preserve hospital capacity, prevent morbidity and prevent community spread.  

However say the applicants, by prohibiting in-person worship, outdoor gatherings of more 

than five people and visitors to private homes, the scope of the PHOs is too wide.  The 

applicants repeat that there is no compelling scientific evidence about the spread of 

COVID-19 outdoors, or evidence that COVID-19 is more transmissible at a place of 

worship as opposed to a grocery, big box, liquor, or cannabis store.  The applicants 

maintain that the class of persons to whom these PHOs apply is too wide and that they 

apply to every Manitoban notwithstanding the fact that the applicants say, the science is 

clear that for people under the age of 65, there is a 99.97 per cent chance of recovery if 

and when COVID-19 was to strike.   

[242] In arguing overbreadth, the applicants have submitted that the PHOs should be 

targeted to immunocompromised populations and elderly people who are at the greatest 

risk of the disease.  They say that the science does not support the notion that COVID-19 
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is transmissible through asymptomatic people.  Therefore say the applicants, there is no 

valid medical or scientific reason to prevent healthy, asymptomatic people from gathering 

at churches, outdoors or in their homes.  According to the applicants, these non-infectious 

people do not present a risk of spreading COVID-19 to anyone and therefore the PHOs 

as implemented, are overbroad.   

[243] Respecting gross proportionality, the applicants use as the requisite and 

appropriate reference point, what are in the present case, the objectives of the PHOs, 

which are to reduce the spread of COVID-19, preserve hospital capacity and reduce 

morbidity.  Given the restrictions on freedoms as contained in the PHOs, the applicants 

say that the physical and psychological damage done to Manitobans is grossly 

disproportionate to the potential benefits of the PHOs.  While the applicants emphasize 

their position on the potential “harms” of the PHOs in their s. 1 argument, they also at 

this stage (in respect of gross disproportionality) cite a University of British Columbia 

study that highlighted the self-reported increase in suicidal thoughts and increased 

substance abuse among residents of Manitoba and Saskatchewan in 2020.  The applicants 

reference what they describe as an “explosion in overdoses” in Canada and the overall 

damage to mental health flowing from forced isolation from family and friends.   

[244] It is part of the applicants’ theory generally and their position more specifically on 

gross proportionality that one of the troubling aspects of the PHOs is that the very act of 

keeping families isolated to their own houses, actually increases the risk of death to 

elderly family members who have to spend more time with adolescents and younger 

adults who the applicants suggest might be carrying COVID-19 into the house. 
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[245] I have considered carefully the applicants’ position and arguments respecting s. 7 

of the Charter.  For the reasons that follow, I have determined that the impugned PHOs 

do not breach s. 7 of the Charter as alleged by the applicants. 

Did the Impugned PHOs Limit Liberty or Security of the Person? 

[246] The s. 7 rights to liberty and security of the person were discussed in Carter (at 

paragraph 64): 

Underlying both of these rights is a concern for the protection of individual 
autonomy and dignity.  Liberty protects “the right to make fundamental personal 
choices free from state interference”:  Blencoe v. British Columbia (Human Rights 
Commission), 2000 SCC 44, [2000] 2 S.C.R. 307, at para. 54.  Security of the 
person encompasses “a notion of personal autonomy involving . . . control over 
one’s bodily integrity free from state interference” (Rodriguez, at pp. 587-88, per 
Sopinka J., referring to R. v. Morgentaler, 1988 CanLII 90 (SCC), [1988] 1 S.C.R. 
30) and it is engaged by state interference with an individual’s physical or 
psychological integrity, including any state action that causes physical or serious 
psychological suffering (New Brunswick (Minister of Health and Community 
Services) v. G. (J.), 1999 CanLII 653 (SCC), [1999] 3 S.C.R. 46, at para. 58; 
Blencoe, at paras. 55-57; Chaoulli, at para. 43, per Deschamps J.; para. 119, 
per McLachlin C.J. and Major J.; and paras. 191 and 200, per Binnie and LeBel JJ.).  
While liberty and security of the person are distinct interests, for the purpose of 
this appeal they may be considered together. 

[247] It is clear that the right to liberty protects the freedom from physical restraint and 

the autonomy to make fundamental personal choices.  I am in agreement with Manitoba’s 

submission that this does not mean however that a limit on a fundamental freedom 

protected by s. 2 is sufficient to establish a violation of liberty under s. 7.  Manitoba is on 

solid ground when it argues that these are distinct Charter rights.  In this regard, 

Manitoba relies upon Blencoe v. British Columbia (Human Rights Commission), 

2000 SCC 44, at paragraph 80, wherein the Supreme Court of Canada cautioned that 

courts must be careful to not conflate liberty or security of the person with dignity, self-

worth and emotional well-being.  The risk being that s. 7 would then become as Manitoba 
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suggests, all inclusive and that there would be “serious reason to question the 

independent existence in the Charter of other rights and freedoms such as freedom of 

religion and conscience or freedom of expression.” 

[248] Accordingly, if the right to liberty protects the freedom from physical restraint and 

the autonomy to make fundamental choices, and as explained above, it is necessary to 

remain mindful of the need to not conflate liberty or security with dignity, self-worth and 

emotional well-being, it is also instructive to note what must be demonstrated to establish 

a breach of security of the person.  In that regard, in order to establish a breach of 

security of the person, the claimant must provide evidence of serious psychological harm 

caused by the state that goes beyond the ordinary stress and anxiety that a person might 

suffer as a result of state action (see Blencoe, at paragraphs 81–86). 

[249] At its core, the applicants in the present case argue that the impugned PHOs 

restrict the liberty and security of the person in two ways.  First, they say that the 

measures restrict the liberty of religious officials to hold religious services.  Second, the 

applicants say that the restrictions regulate “access to and from homes treating 

Manitobans as though they are criminals and under house arrest”.   

[250] Manitoba responds to the first point by readily conceding that religious officials 

were in fact prohibited from holding religious services in person at a place of worship for 

a period of 13 weeks.  Nonetheless, it is Manitoba’s position (a position that I accept) 

that the restriction on a freedom to engage in religious practice is properly addressed by 

s. 2(a) rather than s. 7 of the Charter.  On the second point, Manitoba correctly insists 

that at no time were Manitobans treated as criminals under house arrest.  Manitoba points 
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out that there has never been an order requiring persons to remain in their homes or to 

refrain from seeing friends and family in small groups.  Although the impugned PHOs did 

limit gatherings inside homes while these orders were in effect, it was still possible for 

persons to visit outside of a residence as long as they complied with gathering size limits.  

While Manitoba acknowledges that no one would question the emotional and 

psychological benefit of meeting in person compared to a more remote contact, Manitoba 

also submits (and I agree) that there is no evidence of the kind of serious psychological 

harm or suffering as set out in Blencoe, at paragraph 80.  This is particularly so where, 

as Manitoba has emphasized, the impugned restrictions were time limited to 13 weeks. 

[251] I note as well that the PHOs did not preclude a person from entering another 

private residence for the purposes of providing health care (which Manitoba emphasizes 

was not limited to physical care), personal care, tutoring, or other educational instruction 

or to respond in cases of emergency.  Accordingly, a minister from a religious institution 

was still able to attend to an adherent’s home for any of those identified purposes — 

including one-on-one counselling for a mental health purpose or personal care purpose 

or, to provide religious education.  I further note that there was an exception provided in 

Orders 15 and 16, which permitted a place of worship to continue to be used for the 

delivery of health care, child care or social services.   

[252] For the reasons provided, the impugned provisions do not limit liberty or security 

of the person as those rights have been explained in the jurisprudence.  To the extent 

that any of the PHOs interfere with the applicants’ activity, that interference is best 
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understood and considered in the context of Manitoba’s s. 1 defence resulting from its 

concession of the s. 2 breaches.   

[253] Having made the determination I have that the impugned PHOs do not limit liberty 

or security of the person as defined in the jurisprudence, my analysis respecting s. 7 

could conclude here as the applicants’ challenges on this issue cannot now succeed.  

However, in the event that I am in error in respect of this first determination and in order 

to provide a complete analysis, I will proceed to consider what would have been the next 

relevant question in the s. 7 analysis.   

Does any Deprivation of s. 7 Comport with the Principles of Fundamental 
Justice? 

[254] It is well established that a law will be contrary to the principles of fundamental 

justice if the infringement of or interference with the s. 7 rights is arbitrary, overbroad or 

grossly disproportionate.   

[255] For the reasons that follow, I am not persuaded that had any interference with the 

s. 7 rights occurred, that they were arbitrary, overbroad or grossly disproportionate.  

Instead, I am of the view that any restrictions with respect to those rights were and are 

in accord with the principles of fundamental justice. 

Are the Impugned PHOs Arbitrary? 

[256] A law is arbitrary when there is no rational connection between the limit on the 

right and the object of the law.  An arbitrary law is one that limits rights but is not capable 

of fulfilling or in any way furthering the objectives of that law (see Carter, at 

paragraph 85; Canada (A.G.) v. Bedford, 2013 SCC 72, at paragraph 111).   
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[257] In the present case, it is clear from the evidence that the object of limiting 

gatherings (either in public places, private residences or places of worship) is to prevent, 

reduce or eliminate the likelihood of spreading COVID-19 in order to minimize death and 

serious illness.  The evidence as I have accepted it, suggests persuasively that prolonged 

close contact, especially indoors, transmits SARS-CoV-2.  As will be discussed later in the 

s. 1 analysis, the rational connection between the restrictions on in-person gatherings 

and their object of decreasing the likely spread of COVID-19 has been set out convincingly 

by Manitoba.  It is not reasonable to suggest that individual rights in this case have been 

limited arbitrarily.   

Are the Impugned PHOs Overbroad? 

[258] Overbreadth can be seen as closely related to arbitrariness.  A law is overbroad 

when it targets some conduct that appears to have no relation to its purpose.  While an 

impugned order may not be arbitrary in all of its applications, it may nonetheless be 

arbitrary in part (see Carter, at paragraph 85; Bedford, at paragraph 12).   

[259] In the present case, I find that the restrictions on gathering do not encompass 

conduct that poses no risk of transmission or has no relation to the object of the orders 

in question.  I accept Manitoba’s position that it is impossible to rule out the transmission 

at gatherings.  Based on the evidence, this is so because asymptomatic and pre-

symptomatic individuals may unknowingly transmit the virus to unsuspecting persons.   

[260] Manitoba is correct when they point out that the applicants appear to have 

misconstrued the principles of arbitrariness and overbreadth when they compare the 

impugned PHOs to other orders (for example, those orders dealing with retail 
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businesses).  In that regard, arbitrariness and overbreadth focus on the link between the 

impugned measures and the objective of those measures.  For the purposes of s. 7, it is 

irrelevant to compare the impugned PHOs to other restrictions.  The fact that some places 

of business are allowed to remain open (subject to various restrictions) does not in any 

way negate the rational connection that exists between the impugned PHOs and their 

object.  Further, the PHOs in question restrict similar types of gatherings whether religious 

or secular in nature such as movie theatres, plays and/or concerts.  Indeed, the secular 

activities are also protected by s. 2(b) of the Charter.  Insofar as retail locations are 

subject to different restrictions, it is as Manitoba persuasively has argued, owing to the 

fact that people are not gathering in those locations for a long period of time or in the 

same way (see also Beaudoin, at paragraphs 228-30).   

Are the Impugned Orders Grossly Disproportionate? 

[261] No interference with a s. 7 right is permissible where it is grossly disproportionate 

to the object of the measure.  This principle presents (for any party raising gross 

disproportionality), a very high bar and it applies only in extreme cases where the alleged 

interference or deprivation is totally out of sync with the objective.  In Carter, at 

paragraph 89 and Bedford, at paragraph 120, it is confirmed that a determination of 

gross disproportionality requires a measure that is entirely outside the norms accepted in 

our free and democratic society.  The Supreme Court of Canada provided by way of an 

example the situation where life imprisonment existed as a potential sanction for spitting 

on the sidewalk.   
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[262] In the present case, to determine whether any deprivation of a s. 7 right is grossly 

disproportionate to the object of the measure, the Court is required to consider the 

significance of the limitation on the s. 7 rights (the gathering at homes, public places and 

in-person religious services) and determine if the deprivation is so extreme that it is totally 

out of sync with the critical importance of the public health objective, which is to prevent 

death, serious illness and the overwhelming of the healthcare system.  In my view, the 

applicants have not satisfied me that the interference with or the deprivation of any s. 7 

rights in the present case represents an interference or deprivation that is grossly 

disproportionate and/or entirely outside the norms accepted in our free and democratic 

society.  I make that determination, mindful of, amongst other things, the following 

convincing factors that Manitoba has invoked in support of its position:   

 Manitoba has never denied, minimized or questioned the importance of 
gathering — including for faith-based communities for whom communal 
worship is central to their religious beliefs.  Manitoba has also never questioned 
the importance of physical contact and socializing as part of the human 
experience in a community; 

 In none of the impugned PHOs were religious services prohibited.  They could 
continue to be offered remotely.  Manitoba accepts however, that for some, a 
remote religious service is not an adequate substitute for in-person religious 
services, which is at the core of their beliefs; 

 Since December 11, 2020, religious services could also take place in person, 
outside in motor vehicles, in accordance with Order 2(2); 

 Funerals, weddings, baptisms or similar religious ceremonies could take place 
subject  to a limit of five persons other than the officiant (Order 15(3) or 16(3)); 

 The impugned PHOs did not prevent a person, including a religious official, 
from entering a private residence for the purpose of providing mental health 
or spiritual care such as counselling (Order 1(2)(a)).  Counselling and addiction 
support could also be delivered remotely to individuals or groups; 
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 Tutoring or other individualized educational instruction was also able to be 
provided.  This was not restricted to secular education.  The gathering limits 
did not prevent a person from entering a private residence to provide religious 
tutoring or other religious educational instruction (Order 1(2)(d)).  Religious 
education could also be delivered to groups remotely; 

 The impugned PHOs did not prevent places of worship from being used by a 
public or private school (including for religious education) or for the delivery of 
health care, child care or social services (Order 15 and 16); 

 To the extent that one of the applicants raises concerns about summer bible 
camps, the impugned PHOs did not take effect until November 22.  Throughout 
the summer months until November 12, 2020, the public health orders allowed 
summer camps as long as each group had up to a maximum of 50 children and 
that there were no joint activities between different groups.  It was only the 
overnight camps that were prohibited; and  

 Places of worship were treated in the same way as similar indoor gatherings 
involving prolonged close contact, such as movie theatres, plays, concerts, 
sporting events.  As earlier indicated and as Manitoba has conceded, these 
activities are also protected under s. 2 of the Charter. 

[263] Manitoba readily concedes in its submissions that the impact on rights were surely 

difficult for the citizens of Manitoba — whether they be religious or secular.  Nonetheless, 

they insist and I agree that the nature and significance of that impact is not such that it 

translates into a determination of gross disproportionality.   

[264] Separate from the earlier noted factors that Manitoba submits are germane in 

assessing the significance of the deprivations in question, Manitoba also argued that the 

following considerations are relevant in establishing that the restrictions were not 

disproportionate or totally out of sync with the overwhelming importance of the public 

health objective animating the impugned orders: 

 The CPHO did not impose the stricter restrictions on gatherings and in-person 
services at places of worship until Manitoba started to experience exponential 
growth of the virus that put lives at risk and the healthcare system in jeopardy; 
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 In the fall of 2020, the situation in Manitoba was serious.  By November 2020, 
community spread of the virus was rampant.  As of November 10, Manitoba 
had the highest per capita rate of active COVID-19 cases in Canada.  The test 
positivity rate had soared to over 10.5 per cent provincially suggesting 
province-wide transmission.  Newly reported cases were doubling every two 
weeks, which also translated into a large increase of severe cases.  It was 
becoming an increasing challenge to conduct contact tracing (see the evidence 
of witnesses Dr. Brent Roussin and Dr. Carla Loeppky);   

 COVID-19 related deaths and hospitalizations were rapidly escalating.  Despite 
significant efforts to redeploy staff to maximize hospital and ICU capacity, acute 
care capacity was being overwhelmed (see the evidence of witness Lanette 
Siragusa).  Epidemiological modelling projected that Manitoba was on the verge 
of exceeding its hospital and ICU capacity.  Indeed, on November 10, 2020, 
there were only eight ICU beds left in Manitoba.  It was projected that 
COVID-19 patients would require 100 per cent of Manitoba’s ICU beds by 
November 23 and hospital capacity would be exceeded by mid-December 
unless action was taken; 

 On December 10 - 11, Manitoba hit what was up until that point, its peak of 
hospitalizations with 129 patients in ICU and 388 hospitalizations due to 
COVID-19.  This exceeded the province’s ICU capacity, however, Manitoba did 
manage to address the situation with additional resources (see the evidence of 
witness Lanette Siragusa);  

 Concerns remained that exceeding hospital and ICU capacity could lead to 
more preventable deaths and adverse health outcomes for both COVID-19 
patients and other patients who may have been unable to access timely care, 
as was being experienced in other parts of the world where COVID-19 was 
hitting hard; 

 Faith-based gatherings at places of worship involved prolonged contact in an 
indoor setting, which could be seen to heighten the risk of virus transmission.  
The gatherings often involved activities such as singing and ceremonial rituals 
that also heightened the risk of spread.  There had already been clusters and 
outbreaks of COVID-19 at faith-based gatherings in Manitoba, which was 
consistent with the experience in other jurisdictions in Canada  and elsewhere 
(see the evidence of witnesses Dr. Brent Roussin, Dr. Carla Loeppky and 
Dr. Jason Kindrachuk.  See also Beaudoin, at paragraphs 151-152, 226, 233, 
and 238 -39); 

 Gatherings in homes was also deemed a significant source of transmission due 
to prolonged contact in close proximity;  
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 The measures implemented were intended to protect vulnerable groups who 
are seen as more prone to serious outcomes (death or hospitalization) when 
infected by COVID-19.  This group of persons includes those over the age of 
60 and people who may have a variety of underlying conditions — underlying 
conditions which are not limited to those over 60.  It is noted that 
approximately one-third of the hospitalizations and 44 per cent of COVID-19 
patients admitted into ICU have been under the age of 60 (see the evidence of 
witness Dr. Carla Loeppky).  Manitoba notes that as of February 22, 2021, more 
than 37 per cent of all severe outcomes (hospitalizations, ICU cases and deaths 
combined) in Manitoba were among persons under the age of 60.  Almost 
17 per cent of severe cases were amongst persons under the age of 40 (see 
the evidence of witness Dr. Carla Loeppky);  

 First Nations populations were also seeing escalating positivity rates and a 
disproportionate number of COVID-19 cases.  The median age of 
hospitalizations for  First Nations has been 51; and 

 The “circuit break” was temporary.  As Manitoba has noted, the impugned 
PHOs were in place for 13 weeks, but they were reassessed at regular, shorter 
intervals to ensure they remained necessary.  Those measures were 
implemented to regain control over the rapid community spread of the virus 
and any consequent serious harm.  Once the curve was flattened, there was 
gradual ease of restrictions. 

[265] In considering the applicants’ arguments with respect to gross disproportionality, 

I have no hesitation in concluding based on the evidence before me, that the pandemic’s 

presence in Manitoba demanded decisive action in order to reduce the spread of the virus 

and in order to flatten the curve.  Manitoba is not exaggerating when they state that lives 

were at stake.  Indeed, at various points and with appropriate concern, many critics called 

for a quicker and more expansive response than actually occurred.  Separate from 

whether they were sufficiently timely or adequate, I have no difficulty concluding that 

any of the restrictions on gatherings and in-person faith services that were eventually 

implemented, were as Manitoba has argued, temporary and necessary.  While the impact 

of these restrictions on the rights in question should not be indifferently ignored or 
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minimized, such impact was certainly not disproportionate or totally out of sync with the 

critically important objectives which included preserving the healthcare system, 

protecting the general public health, and saving the lives of particularly vulnerable 

persons. 

[266] Given my earlier determinations respecting arbitrariness and overbreadth, I have 

concluded that even had any interference occurred with respect to the s. 7 rights (which 

I have determined did not occur), such interference was in accord with the principles of 

fundamental justice. 

[267] Accordingly, the applicants’ challenge pursuant to s. 7 of the Charter is dismissed. 

Issue #3: Did the closure of places of worship in the impugned PHOs 
discriminate on the basis of religion contrary to s. 15 of the 
Charter? 

[268] Section 15 of the Charter reads as follows: 

Equality before and under law and equal protection and benefit of law 

Every individual is equal before and under the law and has the right to the equal 
protection and equal benefit of the law without discrimination and, in particular, 
without discrimination based on race, national or ethnic origin, colour, religion, 
sex, age or mental or physical disability. 

[269] It is the position of the applicants that the impugned PHOs discriminate on the 

basis of religion in that they classify liquour, cannabis and big-box retailers as “essential” 

and therefore allow them to remain open.  The applicants contend that the PHOs classify 

churches and religious gatherings as “non-essential” and for that reason require them to 

close.  Put simply, the applicants submit that it is discriminatory to allow people to 

assemble in liquor and grocery stores, but not worship at church.   
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[270] As I explain in the paragraphs that follow, the applicants have inaccurately 

described Manitoba’s use of the adjective “essential” as it relates to churches and religious 

gatherings just as they have also failed to appreciate that the distinction in question 

(between what is permitted to remain open and what must remain closed) is not based 

on religion.  Accordingly, I have determined that the impugned PHOs do not discriminate 

contrary to s. 15 of the Charter. 

[271] When a court considers a challenge on the basis of s. 15 of the Charter, it must 

first ask whether the impugned law, on its face or in its impact, creates a distinction based 

on enumerated or analogous grounds.  If it does, it must be determined whether the law 

imposes burdens or denies benefits in a manner that has the effect of reinforcing, 

perpetuating or exacerbating disadvantage (see Kahkewistahaw First Nation v. 

Taypotat, 2015 SCC 30, paragraphs 18–19). 

[272] In considering the position advanced by the applicants in respect of s. 15, I am 

struck by how the applicants suggest that the descriptions “essential” and “non-essential” 

are used.  In this regard, I agree with Manitoba that the applicants have not accurately 

described the PHOs.  The impugned PHOs do not characterize certain retailers as 

“essential” nor do they characterize churches or religious gatherings as “non-essential”.  

Nowhere in the impugned PHOs does it imply that places of worship or religious practices 

are not essential or are of lesser importance than retail establishments.  When one 

examines Order 4 for example, it can be seen that it provides that businesses listed in 

Schedule A, may open to provide goods and services to the public, subject to capacity 

limits and other public health measures like physical distancing.  Order 5 states that a 
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retail business permitted to remain open may only sell “essential items” listed in 

Schedule B in person.  Any “non-essential items” must be removed from public access 

inside the store.  They go on to note that both “essential items” and “non-essential” items 

may be sold remotely, online or by phone and made available for delivery or pick up.  

Pursuant to Order 6, facilities or businesses not listed in Schedule A are required to close 

for in-store shopping, but may continue to sell those goods remotely.  In other words, 

the adjectives essential and non-essential are not used as the applicants suggest and 

insofar as the distinction between essential and non-essential items is made, it is made 

for the purpose of determining which items may be bought in store rather than purchased 

only remotely.   

[273] Insofar as the applicants are accurate in stating that certain retailers (those listed 

in Schedule A) were permitted to remain open for in-store purchases of “essential items” 

while places of worship were required to remain closed for in-person services, those 

closures were not because religious services are viewed as inessential or less important.  

Rather, those closures were rooted in the government’s position as found and supported 

in the evidence, that the nature of such gatherings pose a heightened risk of transmission 

(see the evidence of the witness Dr. Brent Roussin).   

[274] It is essential to note that the impugned PHOs do not create any distinction based 

on religious beliefs or the religious or non-religious nature of the location.  Any distinction 

between facilities that could remain open and those required to close was based solely 

on the level of risk of viral transmission posed by the type of gathering or activity.  As 

Manitoba has argued, retail stores typically involve transient contact between individuals 
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who are only in close proximity for a relatively short duration.  Such contact is accurately 

described as transactional in nature.  Places of worship are often gatherings of individuals 

who are in close contact for prolonged periods of time.  Moreover, the nature of religious 

services will often involve behaviours that carry a higher risk of transmission such as 

singing, choirs, and the sharing of communal items (see the evidence of the witnesses 

Tobias Tissen, Riley Toews, Christopher Lowe, and Thomas Rempel).  Places of worship 

have been treated very much like movie theatres, sports facilities, plays, restaurants or 

other venues that involve prolonged periods of close contact, which by extension, pose a 

higher risk of viral transmission.  While no one would suggest that transmission cannot 

or does not occur in retail stores for example, the distinction in question is, as Manitoba 

has insisted, about balancing risk and not about religion.   

[275] In summary, it is well to note that the basis of the distinction identified by the 

applicants for their s. 15 argument is one that is rooted in what the Supreme Court of 

Canada has said is not a demeaning stereotype, but rather, a neutral and rationally 

connected policy choice (see Alberta v. Hutterian Brethren of Wilson Colony, 2009 

SCC 37 (at paragraph 108): 

Assuming the respondents could show that the regulation creates a distinction on 
the enumerated ground of religion, it arises not from any demeaning stereotype 
but from a neutral and rationally defensible policy choice.  There is no 
discrimination within the meaning of Andrews v. Law Society of British 
Columbia, 1989 CanLII 2 (SCC), [1989] 1 S.C.R. 143, as explained in Kapp.  The 
Colony members’ claim is to the unfettered practice of their religion, not to be free 
from religious discrimination.  The substance of the respondents’ s. 15(1) claim 
has already been dealt with under s. 2(a).  There is no breach of s. 15(1). 

[276] Given that the distinction(s) in question in this case do not involve distinctions 

based on religion (religious beliefs or the religious or non religious nature of the location), 
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the applicants’ arguments under s. 15 cannot succeed.  Accordingly, their s. 15 challenge 

is dismissed.   

Issue #4: Are the violations in relation to ss. 2(a), 2(b) and 2(c) of the 
Charter, as caused by the impugned PHOs, justified as 
reasonable limits under s. 1 of the Charter? 

[277] For the reasons earlier explained, the Court will be reviewing Manitoba’s argument 

(that the restrictions on the s. 2 rights are justified as reasonable limits under s. 1 of 

Charter) on the basis of the well-known Oakes test.  The Oakes test sets out an 

analytical and potentially justificatory framework that requires the court to determine 

whether the defending party has discharged its onus (on a balance of probabilities) to 

demonstrate the following: 

1. That the objective of the measure giving rise to the restriction is pressing 

and substantial.   

2. That the means employed was proportionate to the objective.  

[278] The proportionality requirement will be satisfied where: 1) there is a rational 

connection between the means chosen and the objective; 2) the measure minimally 

impairs the rights at issue; and 3) there is proportionality between the salutary and 

deleterious effects of the measure (see Hutterian Brethren, at paragraph 186). 

[279] The proportionality inquiry is both normative and contextual.  The inquiry requires 

a court to look at the broader picture in an effort to balance the interests of society with 

those of individuals in groups (see R. v. K.R.J., 2016 SCC 31, at paragraph 58).  In a 

case like the present, where individual rights compete with the public good and societal 

interests that are themselves protected by the Charter (because the health and lives of 

20
21

 M
B

Q
B

 2
19

 (
C

an
LI

I)



Page:  115 

 

others are at stake), it is more likely that a restriction on rights may be found 

proportionate to its objective (see Carter, at paragraphs 94-96).  The case law has 

confirmed that the proportionality requirement does not require perfection, but rather, 

that the limits on the rights in question be reasonable (see R. v. K.R.J., at paragraph 

67). 

[280]  Mindful of the above, where a broader contextual analysis is appropriate, some 

deference or “a margin of appreciation” may be afforded to governments when a court 

is determining whether a law is justified under s. 1 of the Charter.  This perspective and 

the resulting margin is particularly important where a case gives rise to complex issues 

that involve a multitude of overlapping and conflicting interests.  In that regard, it was 

noted by McLachlin C.J. in Hutterian Brethren that the principal responsibility for the 

making of difficult choices and the drawing of necessary lines falls on the elected 

legislature and those it appoints to carry out its policies.  In that context, she noted that 

the Charter “does not demand that the limit on the right be perfectly calibrated, judged 

in hindsight” but rather that it be reasonable and justified.  She noted as follows (at 

paragraph 37): 

If the choice the legislature has made is challenged as unconstitutional, it falls to 
the courts to determine whether the choice falls within a range of reasonable 
alternatives.  Section 1 of the Charter does not demand that the limit on the right 
be perfectly calibrated, judged in hindsight, but only that it be “reasonable” and 
“demonstrably justified”.  Where a complex regulatory response to a social 
problem is challenged, courts will generally take a more deferential posture 
throughout the s. 1 analysis than they will when the impugned measure is a penal 
statute directly threatening the liberty of the accused.  Courts recognize that the 
issue of identity theft is a social problem that has grown exponentially in terms of 
cost to the community since photo licences were introduced in Alberta in 1974, as 
reflected in the government’s attempt to tighten the scheme when it discontinued 
the religious exemption in 2003.  The bar of constitutionality must not be set so 
high that responsible, creative solutions to difficult problems would be threatened.  
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A degree of deference is therefore appropriate:  Edwards Books, at pp. 781-
82, per Dickson C.J., and Canada (Attorney General) v. JTI-Macdonald Corp., 2007 
SCC 30, [2007] 2 S.C.R. 610, at para. 43, per McLachlin C.J. 

[emphasis added] 

[281] Manitoba reminds the Court in this case that public health officials have been 

required to respond to a novel and complex pandemic.  They have been required to make 

decisions quickly and in real time, in rapidly changing circumstances and in a climate of 

scientific uncertainty and evolving knowledge.  Given that reality, while courts cannot 

abdicate their responsibility as protectors of the Constitution, neither should they forgot 

that the factual underpinnings for managing a pandemic are essentially scientific and 

involve medical matters that fall outside the institutional expertise of courts.  When 

determining whether any related restriction on rights is constitutionally defensible, the 

courts should be wary of second guessing those who are managing a pandemic on the 

basis of their democratic responsibility or their properly delegated authority, particularly 

when there may be divergent opinions or schools of scientific thought (see Beaudoin, 

at paragraphs 120-21; Lapointe v. Hôpital Le Gardeur, [1992] 1 S.C.R. 351, at 

paragraph 31; Taylor v. Newfoundland and Labrador, at paragraphs 457-58; Trest 

v. British Columbia (Minister of Health), 2020 BCSC 1524, at paragraph 91). 

[282] In cases like the present, public decision makers are often called upon to balance 

the salutary effects of the public health measures against potential negative effects the 

severity of which, Manitoba has emphasized may be extremely difficult to predict or 

quantify.  Manitoba is well to cite as they do, McLachlin J. (as she then was) in RJR-

MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, where she held 
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that the civil standard of proof under s. 1 does not require “scientific demonstration” or  

the “standard required by science” (at paragraph 137).  

[283] The often complicated and subtle task of a court when fulfilling its role as protector 

of fundamental freedoms while providing a margin of appreciation to governments 

attempting to balance complex issues that involve a multitude of overlapping and 

conflicting interests, was well described and addressed by Burrage J. in Taylor v. 

Newfoundland and Labrador (at paragraphs 456-64).  Although Burrage J. correctly 

acknowledged that constitutional rights do not disappear in a pandemic, he also stressed 

the need for the necessary deference when examining COVID-19 public health measures 

within the justificatory framework of the s. 1 Charter analysis (at paragraphs 456-59, 

463-64):   

It is at this point that I digress briefly to consider the role of deference to the 
CMOH and the institutional capacity of the Court. 

I am mindful of the fact that while travel restriction has legal force, it is in essence 
a medical decision directed towards protecting the health of those in this 
province.  The qualifications of the CMOH to make this decision are not 
challenged.  Furthermore, in the exercise of her authority the CMOH draws upon 
specialized resources at her disposal.  This team approach is conducive to informed 
decision making based on the best medical evidence available.  

To this I would add that the courts do not have the specialized expertise to second 
guess the decisions of public health officials. 

In the context of the COVID-19 pandemic Chief Justice Roberts of the Supreme 
Court of the United States, for the majority, had the following to say regarding 
deference and the role of the judiciary (South Bay United Pentecostal Church et al 
v. Gavin Newsom, Governor of California, et al., No. 19A1044 (USSC) at p. 2): 

The precise question of when restrictions on particular social activities 
should be lifted during the pandemic is a dynamic and fact-intensive 
matter subject to reasonable disagreement.  Our Constitution 
principally entrusts “[t]he safety and the health of the people” to the 
politically accountable officials of the States “to guard and 
protect.” Jacobson v. Massachusetts, 197 U.S. 11, 38 (1905).  When 
those official “undertake [ ] to act in area fraught with medical and 
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scientific uncertainties,” their latitude “must be especially 
broad.”  Marshall v. United States, 414 U.S. 417, 427 (1974).  Where 
those broad limits are not exceeded, they should not be subject to 
second-guessing by an “unelected federal judiciary,” which lacks the 
background, competence, and expertise to assess public health and is 
not accountable to the people   See Garcia v. San Antonio Metropolitan 
Transit Authority, 469 U.S. 528, 545 (1985). 

. . . 

I accept the Applicant’s argument that the pandemic is not a magic wand which 
can be waved to make constitutional rights disappear and that the decision of the 
CMOH is not immunized from review.  

However, it is not an abdication of the court’s responsibility to afford the CMOH 
an appropriate measure of deference in recognition of (1) the expertise of her 
office and (2) the sudden emergence of COVID-19 as a novel and deadly 
disease.  It is also not an abdication of responsibility to give due recognition to the 
fact that the CMOH, and those in support of that office, face a formidable challenge 
under difficult circumstances. 

[emphasis added] 

[284] Despite what is suggested in some of the jurisprudence as the need for deference 

in certain cases involving a s. 1 analysis, the applicants in this case correctly emphasize 

that the onus of justification rests with the government.  They also emphasize the 

requirement that any restrictions on fundamental freedoms need be demonstrably 

justified with a strong and cogent evidentiary foundation.  Put simply, in the present case, 

the applicants submit that strong evidentiary foundation does not exist and that the PHOs 

are not reasonable or demonstrably justified and that they fail all three parts of the 

proportionality inquiry.  That is, the applicants insist that there is no rational connection 

between the PHOs’ objectives and the PHOs, that the impugned restrictions do not 

minimally impair the Charter rights they infringe, and that the severely deleterious effect 

of the impugned restrictions far outweigh any salutary effect resulting from them. 

[285]  In arguing that there is no rational connection between the PHOs’ objectives and 

PHOs, the applicants submit that Manitoba has not shown a rational connection between 
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the infringement and the benefits sought on the basis of reason or logic (see Hutterian 

Brethren, at paragraph 48).  In this connection, the applicants impugn Dr. Roussin’s 

emphasis and reliance upon positive PCR test results, which the applicants argue are 

unreliable to determine infectiousness/contagiousness.  The applicants also underscore 

the negligible risk of asymptomatic transmission, the use of unreliable models, the 

absence of scientific evidence to justify restrictions on outdoor gatherings, poor evidence 

to show that places of worship needed to be closed/restricted and what the applicants 

characterize as the failure on the part of Manitoba, to conduct a cost/benefit analysis.  In 

addition to the foregoing, the applicants suggest that given that the PHOs do not bear 

any rational connection to their objectives — even on the basis of reason and logic — the 

restrictions in question are unjustifiably arbitrary.   

[286] As it relates to their argument that the restrictions do not minimally impair the 

Charter rights they infringe, the applicants contend that there is insufficient evidence to 

justify the restrictions placed on religious settings, religious activities, private in-home 

gatherings, and outdoor gatherings.  It is the position of the applicants that Manitoba has 

failed to explain through cogent and persuasive scientific evidence why a significantly less 

intrusive and equally effective measure or sets of measures were not chosen to address 

the pressing and substantial objectives that Manitoba has identified. 

[287] The applicants argue that Manitoba has tendered no evidence to indicate that the 

risks that Dr. Roussin associates with religious activities cannot be mitigated by measures 

less extreme or drastic than outright prohibiting in-person worship.  The applicants say 

that Manitoba has failed to provide specific evidence that in-home gatherings have 
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resulted in outbreaks of COVID-19 such so as to justify a complete prohibition on the 

home gatherings that were addressed by the PHOs.  The applicants also argue that 

Manitoba has provided no evidence that restricting outdoor gatherings and protests 

advances the objective of preventing the transmission of COVID-19.    

[288] In making their argument that Manitoba has failed to minimally impair Charter 

rights, the applicants point to the evidence and the work of their witness 

Dr. Bhattacharya, the co-author of the Great Barrington Declaration.  The position 

advanced relies upon the premise that it is necessary to build herd immunity in a 

population by allowing people at low risk of death to live their lives normally while 

protecting those who are at a higher risk.  This approach is called “focused protection” 

and as Dr. Bhattacharya and the applicants have emphasized, it is an approach which 

has been endorsed by more than 50,000 scientists, physicians and other medical 

professionals worldwide.  It is the position of the applicants that the “focused protection” 

approach would have been significantly less intrusive and equally effective.  It is an 

approach which as explained, would have involved the frequent testing of staff and 

visitors at long-term care homes, minimizing staff rotation, promoting grocery delivery to 

elderly people at home and having them meet family members outside.  For those not 

vulnerable, it would involve promoting handwashing and staying home while sick, and 

otherwise encouraging citizens to continue living their lives. 

[289] In addition to their contention that the impugned PHOs failed the rational 

connection and minimal impairment test, the applicants also submit that the PHOs have 

had egregiously severe and unprecedented deleterious effects without yielding any 
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discernable benefit supported in the evidence.  The deleterious effects include, amongst 

other things, the emotional, psychological and practical impact of limiting and prohibiting 

what are for many, the sacred religious and spiritual practices of their faith (which the 

applicants emphasize are compelled by their most deeply held convictions).  The negative 

impact also includes the immense stress, anxiety, despair and depression that comes 

from unprecedented social isolation.  Juxtaposed with these deleterious effects say the 

applicants, is the reality that “lockdowns don’t work”.  It is the position of the applicants 

that countries that had a population predisposed to worse COVID-19 infection had worse 

outcomes irrespective of whatever lockdown policies they implemented.  Citing their 

expert Dr. Bhattacharya, the applicants insist that lockdowns push cases into the future, 

but they do not prevent them altogether.  Further relying upon the research and study 

of Dr. Bhattacharya, the applicants insist that “in the vast majority of cases, there is no 

detectible effect of lockdowns on COVID-19 mortality.74 

[290] Having closely examined all of the arguments raised by the applicants in response 

to the position of Manitoba and having reviewed the evidentiary foundation before me, I 

have determined as I explain below, that Manitoba has established that the restrictions 

placed on s. 2 rights as a result of the impugned PHOs are justified as reasonable limits 

under s. 1 of the Charter. 

[291] As will be apparent from the discussion below, I have undertaken the requisite 

legal analysis respecting the requirements for proportionality and I have determined, 

based on the evidence and the governing law, that Manitoba has discharged its onus.  I 

                                        
74 Bhattacharya 2, pp. 1 & 2 
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have also determined that this constitutional challenge exemplifies those cases involving 

complex issues with a multitude of overlapping interests wherein it must be recognized 

that “the primary responsibility for making the difficult choices involved in public 

governance”, falls on the elected legislatures and/or those to whom policy-making power 

has been properly delegated.   

[292] In the context of this deadly and unprecedented pandemic, I have determined that 

this is most certainly a case where a margin of appreciation can be afforded to those 

making decisions quickly and in real time for the benefit of the public good and safety.  I 

say that while recognizing and underscoring that fundamental freedoms do not and ought 

not to be seen to suddenly disappear in a pandemic and that courts have a specific 

responsibility to affirm that most obvious of propositions.  But just as I recognize that 

special responsibility of the courts, given the evidence adduced by Manitoba (which I 

accept as credible and sound), so too must I recognize that the factual underpinnings for 

managing a pandemic are rooted in mostly scientific and medical matters.  Those are 

matters that fall outside the expertise of courts.  Although courts are frequently asked to 

adjudicate disputes involving aspects of medicine and science, humility and the reliance 

on credible experts are in such cases, usually required.  In other words, where a sufficient 

evidentiary foundation has been provided in a case like the present, the determination of 

whether any limits on rights are constitutionally defensible is a determination that should 

be guided not only by the rigours of the existing legal tests, but as well, by a requisite 

judicial humility that comes from acknowledging that courts do not have the specialized 

20
21

 M
B

Q
B

 2
19

 (
C

an
LI

I)



Page:  123 

 

expertise to casually second guess the decisions of public health officials, which decisions 

are otherwise supported in the evidence.  

(i) THE PRESSING AND SUBSTANTIAL OBJECTIVES OF THE IMPUGNED PHOS 

[293]  The applicants have not contested the pressing and substantial nature of the 

objectives of the impugned PHOs.  The concession is wise as the objectives are clearly 

meant to protect public health and more specifically, they are meant to save lives, prevent 

serious illness and stop the exponential growth of the virus from overwhelming Manitoba’s 

hospitals and acute healthcare system.  By any estimation, such objectives in the context 

of a pandemic are pressing and substantial. 

[294] In acknowledging the pressing and substantial objectives of the impugned PHOs, 

it is well to note the backdrop to those orders that were first implemented in the fall of 

2020 when the community transmission of COVID-19 was raging.  As was noted in the 

evidence, cases were doubling every two weeks and deaths were rising fast.  Not 

surprisingly, Manitoba’s ICU and hospital capacity was being stretched to the maximum 

by those suffering from COVID-19.  There was indeed an urgent need to immediately 

address the COVID-19 infections and flatten the curve as Manitoba’s hospitals and ICUs 

were in significant jeopardy of being overrun (see the affidavits of Dr. Brent Roussin, 

Dr. Carla Loeppky and Lanette Siragusa).   

[295] The protection of public health has long been acknowledged as a pressing and 

substantial objective and currently, in the context of this COVID-19 pandemic, that 

objective has never been more obvious (see Springs of Living Water Centre Inc. v. 

The Government of Manitoba; Taylor v. Newfoundland and Labrador, at 
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paragraphs 426, 437; Beaudoin, at paragraphs 224, 228; Toronto International 

Celebration Church v. Ontario (Attorney General), 2020 ONSC 8027; Ingram v. 

Alberta (Chief Medical Officer of Health), 2020 ABQB 806).  

(ii) THE RATIONAL CONNECTION BETWEEN THE INFRINGING MEASURES 

AND THE OBJECTIVES 

[296] In order to demonstrate a rational connection, a government must show a causal 

connection between the infringement and the benefit sought on the basis of reason or 

logic.  A government need only show that it is reasonable to suppose that the measure 

in question may further the objective(s), not that it will absolutely do so.  It is not a high 

threshold.  There must however be a rational link between the infringing measure and its 

goal or object (see Hutterian Brethren, at paragraphs 48, 51).   

[297] In the present case, I have no difficulty in concluding, based on logic, reason and 

a common sensical understanding of the evidence (see amongst others, the evidence of 

Dr. Brent Roussin, Dr. Jason Kindrachuk, Dr. Carla Loeppky) that the measures taken to 

limit gatherings, including in places of worship, are rationally connected to the goal of 

reducing the spread of COVID-19.  As the evidence has demonstrated, the virus is spread 

through respiratory droplets.  It is reasonable and logical to conclude as has been 

suggested, that the risk of transmission is particularly high in gatherings involving close 

contact for prolonged periods.  It is not surprising that outbreaks of COVID-19 have 

occurred in various gatherings, including in places of worship.   
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(iii) MINIMAL IMPAIRMENT:  THE IMPUGNED PHOS LIMIT THE S. 2 RIGHTS 

IN A MANNER THAT IS REASONABLY TAILORED TO THE OBJECTIVE    

[298] The minimal impairment requirement in a s. 1 analysis requires that the impugned 

PHOs limit rights in a manner that is reasonably tailored to the objective.  If there are 

alternative, less harmful means of achieving the government’s objective “in a real and 

substantial manner” as compared with the measure or means under challenge, then the 

law in question will fail the minimal impairment test (see R. v. K.R.J., at paragraph 70).  

In examining for minimal impairment, the government’s decision must be seen to fall 

within a reasonable range of outcomes.  In that sense, the inquiries are highly contextual 

(see Law Society of British Columbia v. Trinity Western University, at 

paragraph 81). 

[299] In RJR-MacDonald, the Supreme Court of Canada suggested that when 

considering the minimal impairment aspect of the proportionality requirement, courts may 

often accord a measure of deference especially where issues are scientific or socially 

complex and where it may be said that government may be better positioned than courts 

to choose amongst a wide range of alternatives.  The Supreme Court of Canada observed 

as follows (at paragraph 160): 

. . . The impairment must be "minimal", that is, the law must be carefully tailored 
so that rights are impaired no more than necessary.  The tailoring process seldom 
admits of perfection and the courts must accord some leeway to the legislator.  If 
the law falls within a range of reasonable alternatives, the courts will not find it 
overbroad merely because they can conceive of an alternative which might better 
tailor objective to infringement: . . .  On the other hand, if the government fails to 
explain why a significantly less intrusive and equally effective measure was not 
chosen, the law may fail. 
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[300] In attempting to protect the population from the ravages of the pandemic, 

Manitoba acknowledges that the CPHO must attempt to balance a number of competing 

interests, including economic, social, mental health, limited acute care resources, and as 

well, the degree of public acceptance and compliance.  These are all complex 

considerations, which Manitoba has argued and I accept, are not amenable to any easy 

calculous and they are indeed, the type of considerations that commend some deference 

to state action taken in response to COVID-19.  As the Supreme Court of Canada noted 

in Irwin Toy Ltd. (at 993-94): 

When striking a balance between the claims of competing groups, the choice of 
means, like the choice of ends, frequently will require an assessment of conflicting 
scientific evidence and differing justified demands on scarce resources.   

[301] If the inquiry into whether Manitoba’s decisions respecting the impugned PHOs fell 

within a reasonable range of outcomes is indeed (as suggested by the jurisprudence) 

highly contextual, then it is both necessary and instructive to examine the situation facing 

the province in and around October to November 2020.  The evidence in that regard 

supports Manitoba’s assertion that the situation was dire and that the weeks following 

Thanksgiving 2020, saw in Manitoba a rapid escalation in cases including a significant 

spike of 480 new cases on October 30 alone.  The Capital Region was put into Level Red 

indicating uncontained community spread and significant strain on Manitoba’s healthcare 

system.  Manitoba points out that 10 days later, on November 12, the entire province 

was in Level Red.  To make the point even more clearly, Manitoba had the highest per 

capita rate of active cases in the country.  COVID-19 infections were growing 

exponentially with cases doubling every two weeks.  Manitoba’s witnesses pointed out 
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that the positivity rate had by then soared to 10.5 per cent provincially.  It had been 

noted that Indigenous people (who as was explained, were more vulnerable) were seen 

as disproportionately affected in terms of number of cases.  On top of that, Manitoba was 

on the verge of losing its ability to contact trace effectively.  Hospital and ICU resources 

according to Manitoba, were under extreme duress and the modelling information 

provided by Epidemiology and Surveillance projected that in the absence of significant 

action, within a very short time, the hospitals and ICUs would no longer be able to cope 

with the influx of new COVID-19 cases (see the affidavits of Dr. Roussin, at 

paragraphs 100-06; Dr. Carla Loeppky, at paragraphs 16-19, Exhibits E and F; Lanette 

Siragusa, at paragraphs 15-20). 

[302] By December 10, 2020, after the Level Red restrictions were imposed, Manitoba 

peaked at 129 patients in ICU.  Dr. Roussin concluded, based on all the data that was 

before him, that a temporary circuit break was essential to significantly reduce the 

number of contacts and regain control of the pandemic.  Based on the evidence 

presented, Manitoba argues and I agree, that Dr. Roussin had a strong basis for 

determining that in his professional judgment, any lesser restriction would not have 

sufficed.   

[303] In its written submissions to the Court, Manitoba provided a number of reasons in 

support of its position as to why the impugned PHOs were minimally impairing (see the 

application brief of the respondents, filed April 12, 2021, at paragraphs 152(a) through 

152(j)).  For the purpose of completeness and to fully understand and appreciate the 

context in which Manitoba drew the lines it did and made the decisions which I find fell 
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within a reasonable range of outcomes, I replicate below the entirety of the reasons 

provided by Manitoba at paragraph 152 to their brief: 

[152] Manitoba submits that the impugned PHOs are minimally impairing for a 
variety of reasons: 

a) Throughout the pandemic, public health officials have continually monitored 
and reassessed the situation in order to tailor orders to the prevailing 
circumstances.  Orders have been regularly changed, either tightening or 
relaxing restrictions as warranted approximately every 2 - 4 weeks.  For 
example, after the first wave, the public health restrictions were relaxed.  Since 
July 24, 2020, businesses could generally re-open and gathering sizes were 
only limited to 50 persons indoors and 100 people outdoors.  Places of 
worship could have up to 500 people or 30% of usual capacity.  When the 
pandemic began to worsen in October 2020, the CPHO did not immediately 
close things down or eliminate gatherings.  He took a focused and measured 
approach based on the epidemiological data and other indicators available to 
him.  For example, from November 12 to 20, 2020, the limit on religious 
services was reduced from 500 to 250 people or 20% except in the Capital 
Regions where it was 100 people or 15%.75  The history of orders 
demonstrates they were responsive and progressive.  Tighter gathering 
restrictions were not put into place in the impugned PHOs until the pandemic 
became critical and more urgent intervention was necessary. 

b) The public health orders applied regionally when possible, so that restrictions 
could vary with the severity of community transmission.  For example, on 
October 1, 2020 a more restrictive limit on gatherings including in private 
residences was imposed only in the Capital Region.  The limit on religious 
gatherings also depended on the situation in particular locations. 

c) Unlike some other jurisdictions, there was no curfew imposed or a “shelter in 
place” order that would prevent people from leaving their home other than for 
limited reasons.  It was still possible to gather with family and friends at indoor 
and outdoor public places, up to the gathering limit of 5 people.  Children 
could also visit parents in a private residence.  An exception was also made for 
people who live on their own to allow one person to visit. 

d) The PHOs did not close schools, maximizing learning and also permitting 
socializing among children. 

e) There was an attempt to accommodate religious services.  Religious services 
could still be delivered remotely indoors, or outdoors in vehicles.  As well, 
individual prayer and reflection was permitted.  Places of worship could be 
used for the delivery of health care and social services (Order 15(4)).  Religious 

                                        
75 Roussin, para. 98 
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officials could attend at one’s private residence for counselling or educational 
instruction or tutoring (Order 1(2)).  Bible studies could happen online. 

f) Funerals, weddings, baptisms or similar religious ceremonies were permitted, 
subject to a gathering limit of 5 persons (in addition to the officiant). 

g) The impugned PHOs were tailored to the nature of the risk.  Places involving 
greater risk due to prolonged contact were subject to greater restrictions.  
Places of worship and gatherings in the home were treated much like 
restaurants, movie theatres, plays and concert halls, which had to remain 
closed during the circuit break.  Some retail transactions were allowed in-store 
because this usually involved shorter, transitory contact between people.  Even 
so, there was an attempt to minimize such transactions.  People were only 
allowed to purchase “essential items” in-store.  Otherwise, shopping had to be 
done remotely for pick up or delivery. 

h) Despite the size limit on outdoor gatherings, this did not preclude many other 
means of expression to protest the PHOs or other important issues.  This 
included petitions, emails, social media and letters to the media or politicians.  
In fact, the impugned PHOs did not preclude a protest involving many small 
groups as long as each group of five persons was discrete, sufficiently spread 
out and did not interact with other groups. 

i) By the fall of 2020, it became clear that the previous measures in place up 
until then proved insufficient to stop the exponential spread of the virus.  
Despite earlier capacity limits and precautions, there was evidence of clusters 
associated with faith- based gatherings including one where several individuals 
carried on services despite being symptomatic.76  Private home gatherings 
were another important source of transmission.  Modelling suggested that 
more stringent limits on gatherings coupled with good public compliance were 
necessary to flatten the curve. 

j) The Circuit Break was temporary.  It was limited to a 13 week period when the 
pandemic was at its most dangerous point to date, cases were surging and our 
health care system was under enormous strain.  Once the measures achieved 
the desired goal of flattening the curve, restrictions were gradually eased.77  
Currently, gatherings are limited to 5 people at indoor public places, 10 persons 
at an outdoor gathering on private property and 25 persons at outdoor public 
places.  Religious services can hold up to 100 people or 25% of capacity.  
Weddings and funerals have increased to 25 persons.  Private residences 
may allow up to 2 visitors or can create a “bubble” with   another residence. 

                                        
76 Loeppky, para. 14 
77 Roussin, paras. 152-154 
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[304] The above reasons and the accompanying explanations represent “real time” 

considerations that implicitly or explicitly required the difficult balancing of a plethora of 

competing interests as the fast-moving pandemic continued to threaten lives and 

Manitoba’s healthcare system.  Needless to say, the menacing force and unpredictability 

of that pandemic did not provide public health officials with the “parlour-room luxury” of 

prolonged speculative debate nor the comfort of trial and error decision making, let alone 

the possibility of academic research projects that might confirm whether there existed 

“significantly less intrusive measures” that might be “equally effective”.   

[305] It is worth noting that as was hoped and as was predicted by the modelling, the 

circuit break implemented by Manitoba did indeed have its intended effect and it averted 

what the evidence suggests may have been a potential disaster.  In the face of the 

applicants’ suggestion that Manitoba could have imposed lesser restrictions on gatherings 

and places of worship (permitting for example, religious services of limited size as long 

as reasonable safety precautions were employed), Manitoba reminds the Court that such 

smaller gatherings had been allowed up until the point at which Manitoba was required 

to respond.  As Manitoba realistically observes, it was not at that point possible to monitor 

hundreds of private places of worship or residences.  There was no way to ensure that 

the precautions identified would always have been followed, properly or at all.  As 

Manitoba consistently has argued, singing and communion are often integral parts of 

such services and those acts pose a higher risk, which in the dire context in which 

Manitoba was operating, constituted yet one more risk to the broader threat to public 

health.   
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[306] As part of its argument that the PHOs did not minimally impair the rights at issue, 

the applicants put forward a theory (through the evidence of Dr. Bhattacharya) that arises 

from the “Great Barrington Declaration”.  That theory suggests that Manitoba should have 

focussed its efforts only on protecting those who were vulnerable to death — the elderly 

and immunocompromised — rather than imposing broad restrictions aimed at slowing 

community spread.  Based on this theory of “focused protection”, young people (under 

60) should be otherwise free to gather and circulate throughout society.  The theory 

suggests that such an approach would more minimally impair fundamental freedoms and 

would cause less harm than that associated with “lockdowns” and at the same time, 

protect those who are truly at risk from COVID-19.  The applicants submit that in addition 

to the other deficiencies in Manitoba’s heavy-handed response, without a focused 

protection approach, Manitoba cannot argue for a favourable finding on minimal 

impairment. 

[307] While I accept that the theory of focused protection emanating from the Great 

Barrington Declaration is part of what must be the rigorous ongoing and evolving 

“scientific conversation”, it is not an approach that has been adopted or followed by most 

governments or their public health officials in Canada or elsewhere in the world.  I will 

leave aside the international consensus to the contrary and the separate but very real 

question as to whether the specific theory arising from the Great Barrington Declaration 

could ever realistically be a valid and sustainable public health approach.  I will 

nonetheless point out that based on the evidence before me, it is simply not accurate to 

suggest that Manitoba and Dr. Roussin do not themselves support a version of “focused 
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protection”, however different it may be to the approach advocated by the applicants and 

Dr. Bhattacharya. 

[308] As was explained, Manitoba did indeed focus its efforts on protecting vulnerable 

populations such as those living in personal care homes, congregate settings and First 

Nations.  That said, it is Manitoba’s position that such an effort at focused protection is 

not by itself sufficient.   

[309] Manitoba argues that vulnerable people are integrated throughout society and that 

people over 60 are not confined to personal care homes.  Further, severe outcomes 

(hospitalizations, ICU admissions, and deaths) can also occur in younger populations 

across a wide spectrum of ages.  In other words, people of all ages are more susceptible 

to hospitalization and death if they have one of the many underlying medical conditions 

such heart disease, diabetes, kidney disease, high blood pressure, obesity or otherwise 

immunocompromised.  I note from the evidence that in Manitoba, approximately 40 per 

cent of reported COVID-19 cases had an underlying condition.  One-third or more of the 

serious cases of COVID-19 (resulting in death or hospitalization) occurred in people under 

the age of 60.  Of those patients admitted to ICU, over 42 per cent were under the age 

of 60 (see the affidavits of Dr. Roussin, paragraphs 163-65; Dr. Carla Loeppky, Exhibit H). 

[310] As it relates to Manitoba’s Indigenous population, they too are more vulnerable to 

severe outcomes from COVID-19 owing to a variety of socioeconomic factors and 

underlying health conditions.  As Dr. Roussin noted, First Nations have been 

disproportionately affected by COVID-19 and more than half of those cases are off 

reserve. 
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[311] It seems necessary to acknowledge that the reference point for identifying “the 

vulnerable” in the applicants’ theory of focused protection, excludes many who in 

Manitoba, according to the evidence, have become infected and potentially infectious.  

The integration of these more vulnerable persons throughout society makes the 

applicants’ theory based on the stark marker of age (60) seem insufficiently nuanced and 

unduly simplistic. 

[312] When considering the efficacy of “focused protection” as envisioned by the Great 

Barrington Declaration, that decidedly more laissez-faire approach need be considered in 

relation to the potential long-term health effects of COVID-19 on those who are 

fatalistically left to become infected.  In this regard, I note as Dr. Kindrachuk asserted in 

his evidence, that while much more research in this area is needed, there currently does 

exist troubling evidence of “long-haul symptoms” which persist, even in young people 

who become infected.   

[313] The applicants’ theory respecting focused protection (as a more minimally 

impairing approach) raises for the Court not only concerns about the practical effects 

flowing from the resigned acceptance of general community spread in the pursuit of an 

elusive herd immunity, it also raises significant ethical and moral questions connected to 

the risks of knowingly exposing any citizen, including some of those most vulnerable 

persons who are less identifiable because of their integration into the general population. 

[314] In the context of considering the minimal impairment aspect of the proportionality 

inquiry, it is necessary to acknowledge and consider Manitoba’s own approach to focused 

protection, which is no less concerned with the protection of the vulnerable.  Manitoba’s 
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position however, and the position adopted by most other jurisdictions, is that the 

protection of vulnerable populations cannot occur without also reducing the extent of 

community transmission overall.  It is only through the reduction of community 

transmission generally, that the rate of SARS-CoV-2 can be slowed in a community and 

in so doing, assist in the goal of preventing the overwhelming of the healthcare system 

and its limited resources.  In this regard, Manitoba is right to point out that 

Dr. Bhattacharya’s evidence focusses almost exclusively on mortality with virtually no 

mention of the impact that widespread community transmission has on hospitals and 

ICUs.   

[315] Based on the evidence, I find that Manitoba’s approach is appropriately described 

as multi-faceted in that it focusses on the vulnerable, but at the same time, it focusses 

on locations and activities that pose the greatest risk for outbreaks and community 

transmission.  In this way, the restrictions imposed are meant to keep the growth of 

community transmission of the virus within manageable levels so as to enable Manitoba’s 

healthcare system to cope and in order to “flatten the curve”.   

[316] I have examined carefully the PHOs in question in the context of the evidence 

adduced.  Whether through an approach best described as multi-faceted focussed 

protection or otherwise, I find that in examining the exponential growth in COVID-19, the 

uncontrolled community spread and rise in deaths and serious illness, not to mention the 

impending crisis facing the healthcare system, Dr. Roussin reasonably concluded that a 

quick and clear response was required.  The difficult balancing that Dr. Roussin was 

required to perform left him to make a decision and tailor measures which I have 
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determined fell within a range of reasonable alternatives.  I am far from convinced that 

in the context in which Dr. Roussin was operating, there was any basis to conclude that 

“a significantly less intrusive” measure or measures would have been “equally effective” 

in flattening the curve.  The reality of Dr. Roussin’s task in carrying out his duty as CPHO, 

is well reflected in the following excerpt from Public Health Law and Policy in Canada:78 

Clearly, in responding to novel public health threats, authorities will often lack 
scientific facts and must make judgement calls about restricting individual liberties 
for the sake of protecting the population as a whole.  As Laskin C.J.C. observed in 
Oakes: “It may become necessary to limit rights and freedoms in circumstances 
where their exercise would be inimical to the realization of collective goals of 
fundamental importance”.  

[317] The impugned measures in the PHOs “minimally impair” the rights in issue as 

contemplated by the jurisprudence.  Further, there is no convincing evidence that there 

existed significantly less intrusive measures that might have been equally as effective in 

responding to the real time emergency facing Manitoba and its healthcare system.    

(iv) THERE IS AN APPROPRIATE PROPORTIONALITY BETWEEN THE 

BENEFICIAL AND DELETERIOUS EFFECTS OF THE IMPUGNED PHOS  

[318] The last stage of the Oakes test as it is applied in the context of the s. 1 

justificatory framework, considers the balance between the beneficial and deleterious 

effects of the limitation. 

[319] At paragraph 289 of this judgment, I explained the range of what the applicants 

called the severely deleterious effects of the impugned restrictions which they say 

outweigh any salutary effect resulting from them.  Apart from pointing to what they say 

                                        
78 Tracey Bailey, C. Tess Sheldon & Jacob J. Shelley, eds., Public Health Law and Policy in Canada, 4th ed. 

(Toronto:  LexisNexis Canada Inc., 2019) at 25-26 
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is evidence establishing that lockdowns do not work (therefore there are no salutary 

effects) they also identify the significant deprivation occurring to those who are prevented 

from exercising in a communal and collective fashion, their religious rights and freedoms.  

They also point to the range of mental health problems flowing from unnecessary social 

isolation and the sharp rise in substance abuse issues.  In short, the applicants insist that 

the deleterious effects of the PHOs far outweigh the salutary effects, which effects they 

say, have not prevented COVID-19 deaths or reduced stress on the healthcare system.  

As such, the applicants submit that the restrictions on gatherings are not “demonstrably 

justified in a free and democratic society” and are thus, unconstitutional. 

[320] I have considered carefully the balance between the identifiable beneficial and 

deleterious effects of the limitation.  I am persuaded that there exists the requisite 

proportionality as between the beneficial and deleterious effects such so as to conclude 

that Manitoba has discharged its onus on this prong of the Oakes  test.  The evidence in 

my view unquestionably demonstrates that the salutary effects of the limitation far 

outweigh those effects that may be characterized as deleterious. 

[321] In considering and assessing the applicants’ arguments at this third and final stage 

of the proportionality inquiry, it seems unavoidable but to conclude that much of what 

the applicants assert respecting the disproportionally negative impact of the limitations, 

is inextricably tied to their (the applicants) contention that the scientific evidence provides 

an insufficient justification for the unprecedented action taken by Manitoba.  In other 

words, according to the applicants, the limitations and restrictions on rights based on 
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unconvincing science, do more harm than good given what the applicants say is 

Manitoba’s misplaced and to some extent, unnecessary response.   

[322] As earlier noted, amongst other objections, the applicants criticized the impugned 

PHOs on the basis of the following:  that Manitoba had artificially inflated the number of 

deaths; that the PCR test was a flawed basis for decision making; that Manitoba’s 

modelling was flawed; that Manitoba insufficiently assessed the collateral costs (economic 

effects and mental health) compared to the benefits; that there was no scientific evidence 

that the restrictions were necessary or that the virus spreads more easily at places of 

worship compared to retail outlets; and, that Manitoba ought to have focussed their 

protective measures only on the elderly and vulnerable and permitted everyone else to 

gather and circulate freely in society.  The foregoing criticisms set up and constitute the 

basis for an argument whereby the applicants then proceed to insist that Manitoba’s 

response, as exemplified by the restrictions in the PHOs, is based on misapprehension 

and misunderstanding all of which flows from generally questionable science.  Not 

surprisingly, the applicants then say that the scope and nature of the accompanying 

measures are unnecessary and of a dubious utility and benefit, particularly given the 

disproportionate costs associated with the limiting of fundamental freedoms.   

[323] The weakness in the applicants’ position in making the arguments they do 

respecting the absence of salutary effects as compared to those they describe as 

egregiously deleterious, is that having carefully reviewed and assessed the evidentiary 

foundation in this case, I reject the applicants’ criticisms of Manitoba’s reliance upon the 

science Manitoba acknowledges it has in fact relied upon.  As I have already suggested 
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and determined, Manitoba has persuaded me that there is nothing obviously flawed or 

deficient about the scientific evidence it has relied upon.  As a consequence, for reasons 

already touched upon, I accept that Manitoba’s response and the accompanying 

limitations on rights that they imposed, were both necessary and appropriate.  

[324] Having determined as I have that the scientific evidence does support Manitoba’s 

extraordinary response and the limitations and restrictions on rights they were required 

to implement, I can similarly say that the benefit from those limitations and restrictions 

in what was a dire and urgent situation, was neither disproportionately minimal nor 

insignificant.  Notwithstanding what must be readily acknowledged are the hardships and 

inconvenience that flow from such limitations on rights, it was those very limitations found 

in the impugned PHOs, that — according to the evidence I accept — helped realize the 

pressing and substantial objectives of protecting public health, saving lives and stopping 

the expediential growth of the virus from overwhelming Manitoba hospitals and its acute 

healthcare system.  

[325] Manitoba argues persuasively that it has long been recognized that the potential 

to harm one’s neighbours provides a reasonable basis for limiting the freedom to manifest 

one’s beliefs, opinions and conscience.  In other words, freedom of religion for example, 

must be exercised with due respect for the rights of others and subject to such limitations 

as are necessary to protect public safety, order and health, and the fundamental rights 

and freedoms of others.  As Manitoba has insisted, this approach does not repudiate 

religious freedom, but instead, it facilitates its exercise so as to take the general well-

being of others into account (see Syndicat Northcrest v. Amselem, 2004 SCC 47, at 

20
21

 M
B

Q
B

 2
19

 (
C

an
LI

I)



Page:  139 

 

paragraph 178).  This proposition was also recognized in Multani v. Commission 

scolaire Marguerite-Bourgeoys, 2006 SCC 6, wherein Charron J. noted as follows (at 

paragraph 26): 

This Court has clearly recognized that freedom of religion can be limited when a 
person’s freedom to act in accordance with his or her beliefs may cause harm to 
or interfere with the rights of others (see R. v. Big M Drug Mart Ltd., 1985 CanLII 
69 (SCC), [1985] 1 S.C.R. 295, at p. 337, and Syndicat Northcrest v. Amselem, 
[2004] 2 S.C.R. 551, 2004 SCC 47, at para. 62). 

[326] Manitoba acknowledges that the impugned PHOs restrict the ability to worship in 

person, which Manitoba also acknowledges is of significance to the applicants.  Although 

the orders also limit gatherings to small groups outside of one’s private residence, they 

do not prevent gathering altogether.  The PHOs still made it possible to meet with family 

and friends in small groups.  In acknowledging the importance of gathering in person to 

worship and the deprivation that comes with the limits on gathering size, Manitoba 

nonetheless asserts persuasively, that in the context of the pandemic, while the identified 

deprivations are not easy, if they did not occur, the gatherings without limits could put 

the health and lives of others at risk.  It is necessary for the Court when considering the 

limitations that have been imposed, to also consider the Charter rights of others (the 

right to life and security) which are also an important part of the consideration in 

balancing and weighing the effects of the limitation.   

[327] Based on the evidence, it is not difficult to conclude that the PHOs do indeed 

achieve an important societal benefit:  protecting the health and safety of others, 

especially the vulnerable.  The present case is one of those cases where the obviously 

important freedom of religion and other Charter protections are, as Manitoba has 
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contended, outweighed by the greater good of protecting public health by preventing the 

spread of a highly-contagious virus in the context of an unprecedented global pandemic 

(see Public Health Law and Policy in Canada, at 27-29; Carter, at paragraph 95).  

[328] In addition to the broader societal benefits of the limitations, Manitoba submits 

that in assessing the proportionality of benefits and effects, it is also critical to remember 

that the impugned restrictions were of a limited duration.  I agree that it is important to 

note that those restrictions were in effect for only as long as necessary so as to regain 

control over community transmission and alleviate the intense strain on the hospitals and 

ICUs.   

[329] In underscoring the proportionality and significance of the benefits vis-à-vis the 

deleterious effects of the limitations, Manitoba maintains that despite the erroneous 

contentions of the applicants, the evidence suggests that the limitations were indeed 

required because:  deaths from COVID-19 are real; positive PCR cases of COVID-19 are 

real; Manitoba’s modelling projections were proven to be correct; and that in making the 

difficult and ultimately significant decisions required of them, public health officials 

properly balanced collateral effects.  In my view, as I have already repeated, the evidence 

does indeed support all of those assertions.    

[330] The task of properly balancing collateral effects is difficult because public health 

officials and government must balance a wide variety of competing rights and interests 

of all Manitobans.  Manitoba concedes that the potential for negative collateral effects of 

public health restrictions and limitations, such as the impact on mental health or adverse 

economic consequences, must be taken seriously.  That said, Manitoba resists any 
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suggestion that the CPHO failed to take into account the potential negative impacts of 

the impugned PHOs.  In taking that position, Manitoba is on solid ground. 

[331] At paragraphs 87 and 175 of his affidavit, Dr. Roussin affirms that collateral efforts 

were always part of the consideration and analysis for the public health officials.  The 

potential harms were balanced against the benefits and the severity of the pandemic.  

Although there is no question that in the context of the considerable frustration, sickness, 

death, and fear, all of which have become to one extent or another, by-products of the 

pandemic, the restrictions flowing from the PHOs have caused further strain and hardship.  

Nonetheless, Dr. Roussin has noted that decisions were required to be made quickly and 

in real time and in the face of much uncertainty.  Manitoba emphasizes that both the 

benefits and the burdens of the public health orders were constantly re-evaluated in a 

dynamic way as the pandemic progressed. 

[332] The evaluation of precise harms caused by public health limitations and 

restrictions, is a complex subject that will be examined for many years.  As Manitoba has 

argued, there may be general evidence that mental health has deteriorated during the 

pandemic and that there has been identifiable economic suffering.  While that reality 

ought not to be minimized, it is not possible to attribute the cause of suicide or depression 

or increases in addiction or overdoses solely or directly to the public health restrictions — 

let alone the particular impugned PHOs.  There is no convincing evidence that the 

13-week closure of places of worship and the restrictions placed on public and private 

gatherings have caused suicides, or some version of irreparable economic harm such so 

as to require the Court to conclude that any real or potential harms outweigh the need 
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to address the urgency and the seriousness of the public health crisis as it was addressed 

during the period in question.   

[333] In the final analysis, I am of the view that there is persuasive scientific evidence 

that justifies the restriction on gatherings and the temporary closure of religious services 

at places of worship.  The evidence suggests that Manitoba’s PHOs are indeed based on 

current scientific information and knowledge gathered from Canada and around the 

world, including from peer reviewed articles, recommendations from the WHO and the 

Pan-Canadian Public Health Network (PHN) advisory committees, and no less important, 

from the lessons learned from the experience in other jurisdictions. 

[334] It should not be forgotten that decisions respecting the limitations on s. 2 rights 

were based in part on the shared knowledge, experience and best practices acquired 

from Manitoba working closely and collaboratively with the provincial and federal 

counterparts across Canada.  This collaboration included public health experts who were 

epidemiologists, virologists, immunologists, and health care professionals from various 

other backgrounds.  In the end, there is more than enough credible evidence before me 

to support the proposition that the restrictions on gatherings, including places of worship, 

were necessary.  After those restrictions were put in place, the COVID-19 numbers began 

to decline, consistent with what the modelling predicted (see the affidavit of Dr. Roussin, 

at paragraph 87).  The Level Red public health measures implemented during the fall of 

2020, along with the public’s cooperation and compliance with those PHOs, changed the 

trajectory of COVID-19 cases and improved the situation and burden on acute care 

resources.  Manitobans had indeed flattened the curve and avoided a disastrous situation 

20
21

 M
B

Q
B

 2
19

 (
C

an
LI

I)



Page:  143 

 

(see the affidavits of Lanette Siragusa, at paragraph 21; Dr. Carla Loeppky, at 

paragraph 22). 

[335] When examining the benefits of Manitoba’s response in the face of the threat of 

such a deadly pandemic, it is reasonable and rational to conclude that despite the 

undeniable hardships caused by the limitations on fundamental freedoms, the salutary 

benefits far outweigh the deleterious effects.  In making that statement, I am mindful 

that the Supreme Court of Canada has held that a s. 1 justification does not require 

scientific proof in an empirical sense.  In this context, it is extremely difficult and perhaps 

impossible to empirically prove in advance that the potential economic and social costs 

of the impugned restrictions outweigh the benefits.  Instead, as the Supreme Court of 

Canada has noted, “it is enough that the justification be convincing, in the sense that it 

is sufficient to satisfy the reasonable person looking at all the evidence and relevant 

considerations, that the state is justified in infringing the right at stake to the degree it 

has.”  In this sense, the Court looks for and Manitoba has provided, a “rational, reasoned 

defensibility” (see Sauvé v. Canada (Chief Electoral Officer), 2002 SCC 68, at 

paragraph 18; Harper v. Canada (Attorney General), 2004 SCC 33, at 

paragraphs 77-79).  Even if and where the evolving scientific evidence and information 

is not definitive or completely determinative, I accept that Dr. Roussin relied on all of the 

available evidence, drew reasonable inferences and applied common sense to what was 

known.  To repeat, the decision to temporarily close places of worship and otherwise limit 

the size of gatherings, was rational, reasoned and defensible in the circumstances of an 

undeniable public health crisis.     
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[336] Based on the above analysis, I have concluded that any restriction on the identified 

Charter rights flowing from the impugned PHOs, is justified as a reasonable limit and 

constitutionally defensible under s. 1 of the Charter.  

B. ADMINISTRATIVE LAW ISSUE 

Issue #5: Were the impugned PHOs ultra vires because they failed 
to restrict rights or freedoms no greater than was 
reasonably necessary to respond to the COVID-19 public 
health emergency as required by s. 3 of The Public Health 
Act? 

[337] Section 3 of The Public Health Act states: 

Limit on restricting rights and freedoms  

If the exercise of a power under this Act restricts rights or freedoms, the restriction 
must be no greater than is reasonably necessary, in the circumstances, to respond 
to a health hazard, a communicable disease, a public health emergency or any 
other threat to public health.  

[338] The applicants argue that the impugned PHOs restrict the identified rights and 

freedoms and that the restrictions are far greater than are reasonably necessary to 

respond to a public health emergency.  As a result, they say the PHOs are ultra vires the 

act.  

[339] The applicants submit that their argument on this administrative law issue is 

substantially similar to their s. 1 Charter argument and that they would rely on their 

analysis in respect of that section to argue the PHOs also do not comply with s. 3 of the 

act.   

[340] Given that I have already made many of the relevant and connected 

determinations in my s. 1 analysis, my disposition of this issue need not be prolonged.   
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[341] This standard of review in respect of this question is one of reasonableness which 

need take into account, the due deference required respecting medical and scientific 

expertise.   

[342] As my determinations made in the context of my s. 1 analysis would suggest, I 

have concluded that Dr. Roussin’s assessment that the restrictions contained in the 

impugned PHOs represented restrictions that were no greater than reasonably necessary 

(to respond to the public health emergency) was a reasonable assessment.  As already 

explained, the context for Dr. Roussin’s decision and assessment was that the situation 

facing the province in November 2020 was grave and that the existing measures were 

insufficient to stem the tide of the growth of SARS-CoV-2.  The resulting threat of 

hospitalizations and critical cases was undeniable.  The spread of the virus was leading 

not only to increased deaths, but as well, an enormous pressure and burden on 

Manitoba’s healthcare system.   

[343] In that context, Manitoba was on the verge of exceeding its hospital and ICU 

capacity.  In order to address the exponential growth of the virus and the potential 

disaster for the healthcare system, Dr. Roussin targeted those types of gatherings that 

posed a high risk of transmission.  In acting as he did when he did, Dr. Roussin had little 

room for error and time was of the essence.  

[344] Manitoba’s explanation for Dr. Roussin’s decisions were earlier explained in my s. 1 

analysis, particularly in the context of my determinations with respect to minimal 

impairment.  As will be noted, s. 3 of the act reflects much of the same analysis that need 

be conducted when considering the minimal impairment aspect of s. 1.  Put simply, for 
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the reasons that I provided in determining that the restrictions in question were minimally 

impairing, I can similarly state that the CPHO acted reasonably in determining that the 

PHOs met the requirements of s. 3 of the act. 

[345] As Manitoba has underscored, just as s. 1 of the Charter does not demand that 

a limit on rights be perfectly calibrated, neither can the CPHO’s application of s. 3 of the 

act.  In examining Dr. Roussin’s decisions, I see them as decisions that were within the 

range of reasonable decisions supported by the scientific and epidemiological evidence.  

As such, the decisions are entitled to deference as those decisions are in my view, 

reasonable. 

C. Division OF Powers Issue 

Issue #6: Were the impugned PHOs relating to places of worship 
inoperative under the doctrine of paramountcy because 
it conflicted with s. 176 of the Criminal Code? 

[346] Section 176 of the Criminal Code reads as follows: 

Obstructing or violence to or arrest of officiating clergyman 

176(1) Every person is guilty of an indictable offence and liable to imprisonment 
for a term of not more than two years or is guilty of an offence punishable on 
summary conviction who 

(a) by threats or force, unlawfully obstructs or prevents or endeavours to 
obstruct or prevent an officiant from celebrating a religious or spiritual 
service or performing any other function in connection with their calling, 
or 

(b) knowing that an officiant is about to perform, is on their way to perform 
or is returning from the performance of any of the duties or functions 
mentioned in paragraph (a) 

(i) assaults or offers any violence to them, or 

(ii) arrests them on a civil process, or under the pretence of executing a 
civil process. 
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Disturbing religious worship or certain meetings 

(2) Every one who wilfully disturbs or interrupts an assemblage of persons met 
for religious worship or for a moral, social or benevolent purpose is guilty of an 
offence punishable on summary conviction. 

Idem 

(3) Every one who, at or near a meeting referred to in subsection (2), wilfully 
does anything that disturbs the order or solemnity of the meeting is guilty of an 
offence punishable on a summary conviction. 

[347] The applicants argue that the impugned PHOs, as they pertain to religious services, 

are in direct contravention of s. 176 of the Criminal Code.  Manitoba for its part, 

contends that the impugned PHOs are intended to protect the population from a serious 

communicable disease and do not violate or otherwise conflict in any manner with s. 176 

of the Criminal Code. 

[348] The applicant Tobias Tissen’s evidence states that the enforcement of the PHOs 

has obstructed and diverted persons from entering their place worship and attending 

religious services, frustrating the purpose of the protections afforded by s. 176.  

Mr. Tissen submits that while attempting to hold a drive-in church service in 

November 2020, a police barricade and tow truck were present, obstructing church goers 

from attending.   

[349] It is the position of the applicants that regardless of any stated public health 

motive, the effect of the PHOs and the enforcement of them, disturbs a person’s meeting 

for religious worship, and goes further still by precluding them from meeting for religious 

worship altogether, in violation of s. 176 and the fundamental freedoms it is intended to 

protect.   
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[350] The applicants submit that even in the event that the PHOs are determined to be 

validly enacted, the PHOs are incompatible with the federal legislative purpose of s. 176 

and must be declared inoperative to the extent of the inconsistency and insofar as any 

meeting for religious worship is obstructed.   

The Doctrine of Paramountcy 

[351] The doctrine of paramountcy provides that “where there is an inconsistency 

between validly enacted but overlapping provincial and federal legislation, the provincial 

legislation is inoperative to the extent of the inconsistency” (see Saskatchewan 

(Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, at paragraph 15).  

When conducting a paramountcy analysis, the first step is to determine whether the 

federal and provincial laws are validly enacted.  If both laws are validly enacted, the next 

step requires consideration of whether any overlap between the two laws constitutes a 

conflict sufficient to render the provincial law inoperative (see Lemare, at paragraph 16).  

[352] As the applicants have identified, there are two forms of conflict which the 

Supreme Court of Canada has described as follows (see Orphan Well Association v. 

Grant Thornton Ltd., 2019 SCC 5 (at paragraph 65)): 

. . . The first is operational conflict, which arises where compliance with both a 
valid federal law and a valid provincial law is impossible.  Operational conflict arises 
“where one enactment says ‘yes’ and the other says ‘no’, such that ‘compliance 
with one is defiance of the other’” (Saskatchewan (Attorney General) v. Lemare 
Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at para. 18, quoting Multiple 
Access Ltd. v. McCutcheon, 1982 CanLII 55 (SCC), [1982] 2 S.C.R. 161, at p. 191).  
The second is frustration of purpose, which occurs where the operation of a valid 
provincial law is incompatible with a federal legislative purpose.  The effect of a 
provincial law may frustrate the purpose of the federal law, even though it does 
“not entail a direct violation of the federal law’s provisions”. 
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[353] In order to establish that provincial legislation frustrates the purpose of a federal 

enactment, a party “must first establish the purpose of the relevant federal statute, and 

then prove that the provincial legislation is compatible with this purpose” (see Orphan 

Well, at paragraph 65; Lemare, at paragraph 26).   

[354] The purpose of s. 176 was addressed by the Supreme Court of Canada in Skoke-

Graham v. The Queen, [1985] 1 S.C.R. 106, at paragraphs 19-20.  In that case, the 

Supreme Court of Canada was examining what was then s. 172, the identical section and 

precursor to what is now s. 176.  The court noted as follows:   

19. Subsection 172(3), much like subs. 172(2), is a prohibition which, by means 
of summary conviction penalty, protects people, who have gathered to pursue any 
kind of socially beneficial activity, from being purposefully disturbed or interrupted.  
The subsection is designed to safeguard the rights of groups of people to meet 
freely and to prevent the breaches of the peace which could result if these types 
of meetings were disrupted…. 

20. There is no difficulty in concluding that this prohibition, with its consequent 
penal sanctions, serves the needs of public morality by precluding conduct 
potentially injurious to the public interest.   

[355] In its submissions, Manitoba directly explored the objects of s. 176.  In that regard, 

it can be noted that s. 176 prohibits the criminal conduct of individuals who use threats 

or force or assault to willfully interfere with religious worship.  Under s. 176(1)(a), it is a 

crime for a person to unlawfully obstruct or prevent officiants from celebrating a religious 

service by threats or force.  Clearly, the impugned PHOs are legislative instruments.  As 

Manitoba has argued, a legislative instrument or order made under a statute cannot be 

seen to (nor does it in the present case) use threats or force within the meaning of s. 176.  

Neither was it the intent of the impugned PHOs to obstruct or prevent officiants from 

performing religious services.  Although public gatherings in a place of worship were 
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temporarily closed to limit the spread of COVID-19, Manitoba is well to remind the Court 

that officiants could continue to attend to perform services and offer them remotely.  

Even if the impugned PHOs had the effect of preventing officiants from performing in-

person religious services at a place of worship, they did not unlawfully do so.  Indeed, 

the PHOs were entirely lawful instruments made under The Public Health Act.   

[356] Section 176(1)(b) makes it a crime for a person to assault, be violent towards or 

arrest a religious officiant, knowing the officiant is about to perform or is returning from 

performing their religious duties.  Clearly this is prescribed criminal conduct by individuals 

who knowingly interfere with an imminent religious function or one that has been 

performed.  Nowhere in the impugned PHOs is it possible to see an authorization for 

anyone to assault or use violence against religious officiants.  As Manitoba also clarifies, 

the PHOs did not authorize the arrest of a religious officiant on a civil process to prevent 

them from carrying out religious functions or because they just completed religious 

functions or duties.  Instead, an officiant is allowed to carry on a religious service and 

deliver it remotely.  In the event of any subsequent ticket that might be issued in relation 

to a violation of the order against gathering in a place of worship, such a ticket cannot 

be seen as an attempt to prevent a religious function by violence or assault.   

[357] It must be noted that ss. 176(2) and (3) make it a crime for anyone to willfully 

disturb or interrupt an assembly of persons for religious worship.  It is not however, a 

crime to issue a statutory order of general application intended to prevent prolonged 

gatherings indoors for a valid public health reason.  In that sense, the impugned PHOs 

do not “wilfully disturb or interrupt” religious assemblies within the meaning of s. 176.  
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As Manitoba emphasizes, during the “circuit break”, the impugned PHOs temporarily 

closed places of worship to prevent in-person gatherings in order to reduce the spread of 

a communicable disease.  Nevertheless, religious assemblies were still permitted to 

continue by remote means.   

[358] In Skoke-Graham v. The Queen, the Supreme Court of Canada noted that 

ss. 172(2) and (3) protect people who have gathered from being purposefully disturbed 

or interrupted.  They also noted that to be criminal, it is necessary for the conduct to be 

disorderly in itself or productive of disorder.  As Manitoba as argued, these Criminal 

Code provisions are not intended to capture peaceful or orderly conduct.  Given the 

above, I am not persuaded that issuing a public health order under The Public Health 

Act meets the actus reus of a s. 176 Criminal Code offence.  With s. 176 of the 

Criminal Code, it would appear that Parliament was contemplating and addressing a 

form of disorderly conduct or agitation which interferes with religious worship not the 

regulation that flows from a public health order. 

[359] I am not in agreement with the applicants that the impugned PHOs conflict with 

the operation or frustrate the purpose of s. 176 of the Criminal Code.  As Manitoba has 

persuasively argued, if the applicants’ argument were accepted, it would be impossible 

to restrict the number of people allowed in a place of worship or for that matter, to close 

a place of worship due to serious violations of building and fire codes.  Such restriction 

or regulation would according to the logic of the applicants, be necessarily inoperative.  

Such a reading and application of s. 176, would be absurd.   
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[360] Accordingly, I have determined that those sections of the impugned PHOs 

relating to places of worship, are not inoperative under the doctrine of paramountcy. 

XI. CONCLUSION 

[361] My determinations can be summarized as follows: 

a. Based on the position taken by Manitoba resulting in its appropriate 

concession, I have determined that the impugned PHOs do indeed limit and 

restrict the applicants’ rights and freedoms as found in ss. 2(a), 2(b), and 

2(c) of the Charter. 

b. In the circumstances of this case, it is necessary and just to address and 

decide the applicants’ challenge respecting what they say were the alleged 

infringements to their ss. 7 and 15 rights under the Charter.  Having so 

considered the merits of the applicants’ position in respect of those alleged 

breaches, I have nonetheless determined that the impugned PHOs did not 

infringe the applicants’ Charter rights under ss. 7 and 15. 

c. Insofar as Manitoba has conceded and I have found that the alleged 

limitations of ss. 2(a), 2(b), and 2(c) under the Charter, I have also 

determined that the impugned restrictions in the PHOs are constitutionally 

justifiable as reasonable limits under s. 1 of the Charter.   

d. Respecting the applicants’ administrative law ground of review, I have 

determined that the impugned PHOs were not ultra vires (in any 

administrative law sense) and they met the requirements of s. 3 of The 

Public Health Act insofar as they restricted rights and freedoms no 
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greater than was reasonably necessary in response to the COVID-19 public 

health emergency.   

e. Respecting the applicants’ division of powers ground, I have determined 

that the impugned PHOs do not conflict with the operation nor do they 

frustrate the purpose s. 176 of the Criminal Code and accordingly, they 

are not inoperative under the doctrine of paramountcy. 

[362] In light of the determinations set out above, the application is dismissed. 

 “Original signed by Chief Justice Glenn D. Joyal” 
___________________________________C.J.Q.B. 
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I. Introduction 

[1] Subject to s. 1 thereof, the rights of Canadians are guaranteed by the 

Canadian Charter of Rights and Freedoms [Charter]. 

[2] The preamble to the Charter invokes “the supremacy of God and the rule of 

law” as principles upon which Canada is founded.  

[3] The petitioners in this case assert that certain of their Charter rights have 

been unlawfully infringed and seek declaratory and other relief with respect to 

certain orders made by the Provincial Health Officer (PHO) Dr. Bonnie Henry that 

affect the petitioners’ ability to meet in person. 

II. The Parties 

[4] The petitioner Alain Beaudoin has involved himself in advocacy for both what 

he sees as his own rights and those of others. He could fairly be called an activist. 

[5] The petitioner Brent Smith is the Pastor of the Riverside Calvary Chapel, and 

the petitioner John Van Muyen is the Chair of the Council of Immanuel Covenant 

Reformed Church. The other petitioners are churches, whose congregations and 

adherents believe they have an obligation to meet in person based upon their 

religious beliefs. As their counsel did, I will refer to these petitioners as “the religious 

petitioners”. 

[6] The respondents are Her Majesty the Queen in Right of the Province of 

British Columbia, represented by the Attorney General of British Columbia and 

Dr. Bonnie Henry, the PHO. Under s. 64 of the Public Health Act, S.B.C. 2008, c. 28 

[PHA], Dr. Henry is the senior public health official in the province. 

[7] The intervenor, the Association for Reformed Political Action Canada, is a 

non-profit organization representing Reformed Christians. I granted them leave to 

make limited submissions that augmented, but did not duplicate the submissions of 

the religious petitioners.  
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III. Background 

[8] We are in the midst of a global pandemic that threatens the health and lives 

of people throughout the world, including our fellow citizens. 

[9] The first diagnosed case of COVID-19 in B.C. was discovered on January 27, 

2020. By early March, public health officials understood that the SARS-CoV-2 virus 

(the “Virus”) was the infectious agent causing outbreaks of COVID-19 and that 

gatherings of people in close contact could cause transmission.  

[10] The Virus can be spread by people who do not have symptoms. As long as 

the reproduction rate (the average number of people to whom an infected person is 

likely to transmit the Virus) is greater than 1, the Virus will spread exponentially, with 

the capacity to overwhelm the health system. 

[11] Public health monitoring looks for clusters (two or more cases associated with 

the same location, group or event), since these can evolve into outbreaks wherein 

transmission becomes sustained.  

[12] On March 18, 2020, the Minister of Public Safety issued a declaration of a 

state of emergency in B.C., which has been extended and consistently kept in place 

to date. The recitals for Ministerial Order M073, issued under the Emergency 

Program Act, R.S.B.C. 1996, c. 111, state: 

WHEREAS the COVID-19 pandemic poses a significant threat to the health, 
safety and welfare of the residents of British Columbia, and threatens to 
disproportionately impact the most vulnerable segments of society; 

AND WHEREAS prompt coordination of action and special regulation of 
persons or property is required to protect the health, safety and welfare of the 
residents of British Columbia, and to mitigate the social and economic 
impacts of the COVID-19 pandemic on residents, businesses, communities, 
organizations and institutions throughout the Province of British Columbia. 

NOW THEREFORE I declare that a state of emergency exists throughout the 
whole of the Province of British Columbia. 

[13] Dr. Henry is an expert in public health and preventive medicine. Her 

responsibilities are outlined in the PHA. She is informed by the public health 
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component of B.C.’s health system, which includes the B.C. Centre for Disease 

Control (“BCCDC”) and regional medical health officers.  

[14] One of the goals of public health is to prevent and manage outbreaks of 

disease within the population. Dr. Henry bears the formidable responsibility of 

making the decisions that are intended to protect us from the COVID-19 pandemic. 

Against the serious risks that are associated with the pandemic, she is obliged to 

balance a wide variety of competing rights and interests of British Columbians and 

visitors to our province. 

(a) The Incidence of Transmission of the Virus in Religious Settings 

[15] The data from the Fraser Health Region showed that, from March 15, 2020 to 

January 15, 2021, 7 places of worship were affected by the Virus, with 59 associated 

COVID-19 cases. Of these cases, 24 were associated with a religious setting in 

Chilliwack in October 2020, 12 were linked to a religious setting in Burnaby in 

December 2020, eight were associated with a religious setting in Maple Ridge in 

November 2020, and six were associated with a religious setting in Langley in 

November 2020. 

[16] The data from the Interior Health Region showed that, from March 15, 2020 to 

January 15, 2021, 11 places of worship were affected with 20 associated cases. Of 

these cases, 11 were associated with two religious settings in Kelowna in 

September and November respectively. The data showed that all of the cases in 

religious settings in Interior Health occurred between August 2020 and January 

2021, with the majority of places of worship being affected in the fall (October and 

November 2020). 

[17] In the Northern Health Region, from March 15, 2020 to January 15, 2021, five 

religious settings were affected with 40 associated cases. In November 2020 alone, 

nine cases were associated with staff in a religious setting, and four cases were 

associated with a different religious setting in Prince George. In addition, the region 

saw 27 cases associated with one funeral in August and five cases associated with 

three weddings (held in Surrey, Toronto and Vernon) in October 2020. This region 
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also has a number of recent exposures from funerals that were not included in the 

numbers above as they are still under investigation. 

[18] The data from the Vancouver Coastal Health Region showed that, from 

September 15, 2020 to January 15, 2021, 25 places of worship were affected with 

61 associated cases in the region. Twenty-eight cases and one death were 

associated with an outbreak at a religious setting in Vancouver in November 2020. It 

is likely that two index cases from that religious setting sparked a large outbreak at 

another facility. In addition, five cases were linked to a religious setting in Richmond 

in November 2020, and three cases were associated with another religious setting in 

Vancouver in November 2020. Vancouver Coastal Health did not implement a 

searchable information system until September 2020, so the data on the location of 

events prior to September is not available to the PHO. 

(b) Dr. Henry’s Authority 

[19] Section 30 of the PHA provides that a health officer can issue an order if they 

reasonably believe that, inter alia, “a health hazard exists”, or “a condition, a thing or 

an activity presents a significant risk of causing a health hazard”.  

[20] Section 31 of the PHA in turn provides that a health officer (or the PHO in an 

emergency) “may order a person to do anything that the health officer reasonably 

believes is necessary for any of the following purposes… (b) to prevent or stop a 

health hazard, or mitigate the harm or prevent further harm from a health hazard”.  

[21] Section 32 of the PHA permits a health officer (or the PHO in an emergency) 

to make orders in respect of, inter alia, “a place”, including that a person not enter a 

place. Section 39(3) permits an order to be made in respect of classes of persons. 

[22] Part 5 of the PHA provides for “Emergency Powers”. These powers can be 

exercised in an emergency. An “emergency” is defined as “a localized event or 

regional event that meets the conditions set out in section 51(1) or (2), respectively”. 

“Regional event” is in turn defined to mean “an immediate and significant risk to 

public health throughout a region or the province”.  
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[23] Section 52 of the PHA provides conditions to be met before the Part 5 

emergency powers may be exercised. Section 52(2) states:  

(2) Subject to subsection (3), a person must not exercise powers under this 
Part in respect of a regional event unless the provincial health officer 
provides notice that the provincial health officer reasonably believes that 
at least 2 of the following criteria exist: 

(a) the regional event could have a serious impact on public 
health; 

(b) the regional event is unusual or unexpected; 

(c) there is a significant risk of the spread of an infectious 
agent or a hazardous agent; 

(d) there is a significant risk of travel or trade restrictions as a 
result of the regional event. 

(3) If the provincial health officer is not immediately available to give notice 
under subsection (2), a person may exercise powers under this Part until 
the provincial health officer becomes available. 

[24] Section 67(2) of the PHA permits the PHO to exercise a power or perform a 

duty of a “health officer” during an emergency. 

[25] One of the powers of a health officer that the PHO can exercise in an 

emergency is the power to issue orders respecting health hazards under Part 4 of 

the PHA. The term “health hazard” is defined in s. 1 to mean:  

(a) a condition, a thing or an activity that 

(i) endangers, or is likely to endanger, public health, or 

(ii) interferes, or is likely to interfere, with the suppression of 
infectious agents or hazardous agents, or 

(b) a prescribed condition, thing or activity, including a prescribed condition, 
thing or activity that 

(i) is associated with injury or illness, or 

(ii) fails to meet a prescribed standard in relation to health, 
injury or illness. 

[26] Over the course of the past year, Gatherings and Events orders (“G&E 

Orders”) were made by Dr. Henry pursuant to ss. 30, 31, 32 and 39(3) of Part 4 of 

the PHA. 
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(c) Dr. Henry’s Progressive Orders 

[27] Dr. Henry has used her powers under the PHA to restrict public gatherings 

and events in order to limit the risk of transmission of the Virus. On March 16, 2020, 

she issued the first G&E Order, prohibiting gatherings in excess of 50 people.  

[28] On March 17, 2020, Dr. Henry declared the transmission of the Virus, to be a 

regional event, as defined by s. 51 of the PHA. In that notice, she indicated that, 

based on the information reported to her in her capacity as PHO, she believed the 

criteria in s. 52(2)(a), (b), (c) and (d) of the PHA were met.  

[29] The issuance of the Notice of Regional Event triggered Dr. Henry’s ability to 

exercise emergency powers under the Part 5 of the PHA, set out above.  

[30] The BCCDC publishes COVID-19 Situation Repot bulletins on a weekly basis. 

These bulletins provide in-depth information about COVID-19 epidemiology, 

underscoring data and key trends in the province, including COVID-19 case counts, 

B.C.’s epidemic curve, test rates and percent positivity, hospitalization rates and 

deaths, and likely sources of infection. 

[31] Dr. Henry and other public health officials have monitored surveillance data 

respecting the emergence and progression of the Virus in B.C. Reports summarizing 

that data are made available to the public on the BCCDC’s website.  

[32] The Situation Report bulletins started showing an increase in COVID-19 

cases in September 2020. 

[33] By mid-October 2020, diagnosed case numbers began to accelerate rapidly, 

rising from a seven-day moving average1 of 130 cases on October 11, 2020 to 420 

cases by November 6, 2020. Hospitalizations and admissions to intensive care units, 

which typically lag the increase in cases, had increased from 77 hospitalizations and 

                                            
1 The seven-day moving average represents the average number of cases per day, based on data 
from several days.  
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24 people in intensive care on October 11, 2020 to 104 people in hospital and 31 

people in intensive care by November 6, 2020.  

[34] On October 26, 2020, Dr. Henry stated: 

I’d like to remind everybody about our mass gathering order. That is, refers 
across the board to gatherings of no more than 50 people. But there are 
caveats to this order. It requires that every location must have sufficient 
space that people can maintain safe distancing between everyone. And we 
know that when these COVID safety plans are followed in settings like 
restaurants, event spaces, churches, temples, hotels, that we don’t see 
transmission. But too often, over the last few weeks, we’ve been hearing 
stories where people are trying to put aside the safety plans, that feel it is 
okay to have a few additional people, or for people to mix and mingle. And, 
and unfortunately, we have seen spread in these environments. 

[35] In a verbal report of November 7, 2020, Dr. Henry imposed further restrictions 

on gatherings in the Vancouver Coastal and Fraser Health regions. She provided 

reasons in the form of a media briefing when announcing the oral order, referring to 

“dangerously high and rapid increase” of COVID-19 cases and outbreaks in the two 

prior weeks, demonstrating exponential growth as opposed to what had previously 

been linear growth in the number of cases.  

[36] At the same time, Dr. Henry stated that transmission of the Virus was not 

occurring in places like restaurants where COVID-19 safety plans were being 

followed, but the modelling available indicated exponential growth of COVID-19 

incidence if social contacts were not reduced from the existing baseline, and that 

without more restrictive measures, the ability to continue contact tracing could be 

compromised. 

[37] The November 7, 2020 verbal orders were region-specific because the data 

showed that transmission and serious adverse consequences were particularly 

substantial in Vancouver Coastal and Fraser regions, and public health systems in 

those health authorities were being significantly strained to keep up with the volume 

of cases and consequent large numbers of case contacts that needed follow up 

through contact tracing to break the chains of transmission.  
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[38] By November 19, 2020, the weekly COVID-19 Situation Reports showed that 

the surge of cases continued, with the data showing an average of 690 cases per 

day and 217 hospitalizations with 59 people in intensive care. That day, Dr. Henry 

extended the November 7, 2020 measures province-wide. She announced a 

temporary province-wide ban on all in-person gatherings, including religious 

services. The temporary ban continues, but does not apply to online religious 

services, drive-through services, individual meetings with religious leaders or to 

private prayer or contemplation. 

[39] On that day, Dr. Henry explained that increased activity in terms of 

community transmission, outbreaks and effects on the health care system in every 

health authority in the province meant we “now need to do more” and to keep our 

essential services and our essential activities open and operating safely, including 

schools and workplaces. 

[40] Dr. Henry also said that “we need to relieve stress on the health care system. 

If this does not occur, people with COVID-19 and with other urgent health issues will 

suffer”. She explained that measures would be reviewed every two weeks, given that 

that is the incubation period for a clear and notable difference and slowing of 

transmission, for “balance and control”. 

[41] Dr. Henry stated that transactional gatherings were not prohibited, but masks 

were required. She said the information reported to her was that poorer ventilation 

and often loud music is where there was higher risk.  

[42] Generally, the prohibited activities were narrowed down to those that were felt 

to be too high-risk, with all others required to adhere to new guidelines. Dr. Henry 

emphasized the importance of managing the pandemic by “flattening the curve” and 

keeping the economy functioning and schools open.  

[43] In announcing her oral order of November 19, 2020, Dr. Henry stated the 

following: 
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While places of worship are to have no in-person group services for this 
period of time - I’ve had the privilege of meeting with a number of faith 
leaders from around the province - and this is important and they understand 
we need our faith services more than ever right now but we need them to do 
them in a way that’s safe. With the community transmission that we’re seeing 
and the fact that we have seen transmission in some of our faith-based 
settings. 

We need to suspend those and support each other and find those ways to 
care for each other remotely. 

The exceptions will be those important events - funerals and weddings and 
ceremonies such as baptisms - which may proceed in a limited way with a 
maximum of ten people including the officiant.  

[44] She also said that: 

a) The Province was now facing 538 new cases of COVID-19 in a single 
day, compared with about 175 cases per day four weeks earlier. The 
Province was clearly in a “second wave”;  

b) Provincial hospitals and ICU capacity were “stretched”;  

c) With higher prevalence, the probability of a young person having severe 
illness or dying increased, illustrated by the fact that one person in his 30s 
had died recently from COVID-19;  

d) Transmission at social events in communities had spilled over into long 
term care and hospitals, with British Columbia facing 50 active outbreaks 
in the health system;  

e) Transmission of SARS-CoV-2 was increasing in every health authority;  

f) While the health care system was still functioning, without intervention it 
would be overwhelmed and people with COVID-19 and with other urgent 
health issues would suffer;  

g) There had been transmission in faith-based settings under the existing 
rules;  

h) There had been notable levels of transmission and there were some 
activities that are higher risk;  

i) Hair salons, spas and restaurants were not seeing transmission, except 
where it was clear rules were not being followed;  

j) Transmission in schools had been low, but there had been more 
exposure events, and there was greater concern about the Lower 
Mainland;  

k) The measures in the Lower Mainland since November 7, 2020 had 
resulted in a decrease in the number of people infected as a result of 
attending social gatherings, a category including religious-based events;  

l) Rolling averages of daily cases was a particularly important indicator of 
whether the pandemic was under control, in conjunction with other 
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indicators. Other important metrics were the percentage of cases that 
could not be linked to a known case or cluster;  

m) Despite best efforts to comply with the existing rules and despite limits of 
50 people, transmission was happening at religious gatherings; and 

n) Services that were explicitly under the Gatherings and Event order, where 
people came together at specific times and it was up to 50 people in a 
space, depending on how large the space was, that we need those to be 
suspended for this short period of time, because we have seen that 
despite our best efforts, we have transmission happening in those events. 

[45] On November 28, 2020, the Council of the Immanuel Covenant Reformed 

Church sent a letter to Premier John Horgan, Health Minister Adrian Dix and 

Dr. Henry explaining that their religious beliefs required that they gather in-person for 

worship, and requesting that the restriction on worship services be immediately 

rescinded. The letter advised that the church would continue to take safety 

precautions to limit the risk of COVID-19 transmission, stating: 

We will strongly encourage those who are feeling unwell not to attend, 
maintain social distancing, provide hand sanitizer at the entrance of the 
building, require masks to be worn at all times except while seated, and 
require all attendees to leave immediately after the service. We will also 
practice the Lord's Supper and the offering so that there is no communal 
touching of plates, cups, or bags. 

[46] On November 30, 2020, Rev. Brent Smith sent a similar letter to Premier 

Horgan, Minister Dix and Dr. Henry requesting that the restriction on worship 

services be rescinded. In his letter, Rev. Smith agreed to continue to adhere to 

safety guidelines, including “specific protocols around the maximum number of 

worshippers at a service, the use of masks, the use of hand sanitizer, social 

distancing, contact tracing, the distribution of food and drink, and the use of shared 

items.”  

[47] On December 2, 2020, Dr. Henry issued a written G&E Order that repealed 

and replaced her November 10, 2020 G&E Order and her November 13, 2020 order 

with respect to COVID-19 regional measures.  

[48] The reasons given for the G&E Order issued on December 2, 2020, included: 

a) Social interactions are associated with significant increases in the 
transmission of SARS-CoV-2. These result from the gathering of people 
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and events, which therefore increase the risk of serious illness from 
COVID-19;  

b) The opening of the schools and seasonal changes increased the risk of 
transmission of SARS-CoV-2 in the population and the incidence of 
serious illness from COVID-19;  

c) Seasonal and other celebrations had resulted in transmission of SARS-
CoV-2;  

d) There had been a rapid and accelerating increase in COVID-19 cases in 
the province; and 

e) There was an immediate and urgent need for more drastic (“focused”) 
action to reduce the rate of transmission of COVID-19. 

[49] On December 7, 2020, Dr. Henry extended her G&E Order on similar terms to 

January 7, 2021, stating: 

a) While the new case count remained high, and had been increasing 
steeply, it was beginning to level off, especially in the Fraser Health and 
Vancouver Coastal Health regions;  

b) Measures implemented a month earlier were “starting to have an effect 
and starting to work”;  

c) However, many other communities in the province, especially in the 
Interior and the North, showed increasing rates;  

d) SARS-CoV-2 transmits especially through in-person interactions, 
especially indoors and especially in the colder months of the year;  

e) There was not a large number of transmission events in schools;  

f) The measures that had been in place for many months for religious 
gatherings and that were working earlier in 2020, “we are now seeing that 
those are not enough right now”; and  

g) The risk of transmission at outside peaceful demonstrations is less than 
indoor meetings, even without a mask, but in December, it is more 
dangerous than it was earlier in the year. 

[50] In relation to religious organizations objecting to the December 7, 2020, G&E 

Order, Dr. Henry stated: 

It is a challenge. I know. There are many faith groups. There are a few faith 
groups that are continuing to meet and that concerns me. It concerns me 
because it is a misunderstanding of why we are trying to put restrictions in 
place. These restrictions are about recognizing there are situations where this 
virus is spreading rapidly, and we have seen when we come together and 
congregate indoors, in particular, those are settings where the virus is 
transmitted, despite our best efforts, despite the measures that we have had 
in place for several months that were working for many months. We are now 
seeing that those are not enough right now.  
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[51] In a further G&E Order dated December 9, 2020, Dr. Henry noted that 

seasonal and other celebrations and social gatherings in private residences and 

other places had resulted in the transmission of the Virus and increases in the 

number of people who developed COVID-19 and became seriously ill.  

[52] On December 18, 2020, Dr. Bonnie Henry sent letters to Rev. Brent Smith 

and Rev. John Koopman. In the letters, she told them they had the option to submit 

a request for a case-specific variance to the G&E Orders under s. 43 of the PHA. 

She also encouraged them and their churches to “accept the importance of 

compliance with this Order and the need to respect the difficult decisions of public 

health officials.” 

[53] On December 22, 2020, Rev. Koopman responded to Dr. Henry, informing 

her that he was aware that many case-specific requests had been made for her to 

reconsider her G&E Order under s. 43 of the PHA without success. Rev. Koopman 

urged Dr. Henry to allow in-person worship services, and advised, among other 

things, that her “offer to consider a request from our church to reconsider our Order 

sadly rings hollow.” 

[54] Following G&E Orders on December 9, 15 and 24, 2020 that extended the 

prohibitions on in-person gatherings, the COVID-19 case rate declined, but 

remained elevated. It then began to increase again between December 28 and 

January 4, 2021, at which time the downward trend continued to a seven-day 

moving average of 449 cases by January 31, 2021. 

[55] The January 8, 2021 G&E Order maintained the prohibition on in-person 

religious services, but permitted drive-in events with more than 50 patrons present 

as long as those attending only do so in a vehicle, no more than 50 vehicles are 

present, attendees stay in their vehicles except to use washroom facilities and 

maintain a distance of two metres from other attendees when outside their vehicles, 

and that no food or drink is sold. The order also provided exceptions for weddings, 

baptisms and funerals (to a maximum of 10 people) and permitted private 

prayer/reflection in religious settings. 
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[56] On February 5, 2021, a new G&E Order was issued adding the following 

recitals by Dr. Henry: 

I recognize the societal effects, including the hardships, which the measures 
which I have and continue to put in place to protect the health of the 
population have on many aspects of life, and with this in mind continually 
engage in a process of reconsideration of these measures, based upon the 
information and evidence available to me, including infection rates, sources of 
transmission, the presence of clusters and outbreaks, the number of people 
in hospital and in intensive care, deaths, the emergence of and risks posed 
by virus variants of concern, vaccine availability, immunization rates, the 
vulnerability of particular populations and reports from the rest of Canada and 
other jurisdictions, with a view to balancing the interests of the public, 
including constitutionally-protected interests, in gatherings and events, 
against the risk of harm created by gatherings and events;  

I further recognize that constitutionally-protected interests include the rights 
and freedoms guaranteed by the Canadian Charter of Rights and Freedoms, 
including specifically freedom of religion and conscience, freedom of thought, 
belief, opinion and expression, freedom of peaceful assembly and freedom of 
association. These freedoms, and the other rights protected by the Charter, 
are not, however, absolute and are subject to reasonable limits, prescribed by 
law as can be demonstrably justified in a free and democratic society. These 
limits include proportionate, precautionary and evidence-based restrictions to 
prevent loss of life, serious illness and disruption of our health system and 
society. When exercising my powers to protect the health of the public from 
the risks posed by COVID 19, I am aware of my obligation to choose 
measures that limit the Charter rights and freedoms of British Columbians 
less intrusively, where this is consistent with public health principles. 

[57] A further G&E Order of February 10, 2021 repeated the above recitals, and 

included the following: 

In consequence, I am not prohibiting outdoor assemblies for the purpose of 
communicating a position on a matter of public interest or controversy, 
subject to my expectation that persons organizing or attending such an 
assembly will take the steps and put in place the measures recommended in 
the guidelines posted on my website in order to limit the risk of transmission 
of COVID-19. 

[58] On February 12, 2021, Dr. Henry was asked why safety protocols accepted in 

other circumstances, such as bars, restaurants and health clubs, were not sufficient 

for regular in-person religious services. She replied that the nature of the interaction, 

the social interaction within a faith group, was “fundamentally different than some of 

the transactional relationships we have if we’re going to a store or even an individual 
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working out in a gym, an individual going to a restaurant with your small group of 

people”. 

[59] Dr. Henry further explained that: 

… we engaged very early with faith leaders across the province. And they 
recognize the important role that they play. I just want to reiterate, we know 
how important - essential - faith services are for people and for communities 
across BC. And that is why we have been working with faith community 
leaders since March of last year. 

And we stopped all of those types of interactions when we were learning 
about this virus, and what was happening with this virus, and how it was 
transmitted, and in what situations it was being transmitted last March. And 
then when we reopened gatherings, and particularly faith gatherings, we did 
talk with the community about what were the things that made it safer. 

... 

We also know that there is a demographic that goes to many faith services 
that is older and more at risk in some cases. So we needed to take that into 
account. And we were able to allow and to have active in-person services 
through most of the summer and into the fall. 

As with many other things, as we got into the respiratory [season], we saw 
the transmissibility of the virus increasing. And what we were seeing was that 
there was transmission in a number of faith settings despite having those 
measures in place. So that spoke to us about there was something about 
those interactions that meant that the measures that we thought were 
working were no longer good enough to prevent transmission in its highly 
transmissible state during the winter respiratory season. 

So it was because of that we put in additional measures to stop the in-person 
services starting at the end of November. It really was because we were 
seeing, despite people taking their best precautions, we were still seeing 
transmission. We were seeing people ending up in hospital, and sadly, we 
had some deaths in particularly older people who were exposed in their faith 
settings. 

[60] On February 12, 2021, Dr. Henry also stated that: 

a) At that point, there had been 46 confirmed cases of variants of concern in 
BC. 29 of the B117 variant originally discovered in the United Kingdom 
and 17 of the B1351 variant originally discovered in South Africa;  

b) It was not yet clear whether these variants have increased transmissibility 
or cause more severe illness;   

c) All but one of the B117 cases were travel related, but a majority of the 
B1351 cases were locally transmitted;  
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d) Both in the COVID pandemic and in other outbreaks, the nature of 
interactions at faith group gatherings is fundamentally different than in 
transactional relationships at the store or gym or at a restaurant;  

e) The demographic of churchgoers skews older than the population in 
general and is at more risk;  

f) In the “respiratory season”, as the transmissibility of the virus increased, 
there was transmission in a number of faith settings despite having 
measures in place, so that measures previously thought to be good 
enough no longer were; and  

g) Some deaths from COVID-19 were from people exposed in faith settings. 

(d) Reconsideration under Section 43 of the PHA 

[61] Section 43(1) of the PHA provides, in part, that: 

43(1)  A person affected by an order, or the variance of an order, may 
request the health officer who issued the order or made the variance 
to reconsider the order or variance if the person 

(a) has additional relevant information that was not 
reasonably available to the health officer when the order 
was issued or varied, 

(b) has a proposal that was not presented to the health officer 
when the order was issued or varied but, if implemented, 
would 

(i) meet the objective of the order, and 

(ii) be suitable as the basis of a written 
agreement under section 38, or 

(c) requires more time to comply with the order. 

[62] Although Dr. Henry has the power under s. 54(1)(h) of the PHA to “not 

reconsider an order under section 43”, she has not exercised that power. Instead, 

she has encouraged various groups to seek variances under s. 43. Each of her G&E 

Orders have specifically included reference to the availability of reconsideration. 

[63] On January 29, 2021, after filing the petition in this case, counsel for the 

religious petitioners provided a letter to counsel to for the respondents in the form of 

a request for reconsideration under s. 43(1) of the PHA. They apparently submitted 

over 1000 pages of evidence with their application, including reports from two 

doctors which they now also seek to have admitted on this petition.  
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[64] On Thursday, February 25, 2021, Dr. Henry provided a response to the 

religious petitioners’ s. 43 application. She advised counsel for the religious 

petitioners that she was prepared to give a conditional variance to the G&E Order to 

the religious petitioners allowing outdoor weekly worship services, subject to the 

adherence to extensive and specific conditions.  

[65] Following media reports that certain Jewish Orthodox Synagogues were 

being permitted to hold regular service in person, counsel for the religious petitioners 

raised this permission with counsel for the respondents. 

[66] The religious petitioners contend that immediately after their counsel advised 

the respondents that they intended to rely on the exemption granted to the 

synagogues in argument, the respondents revised the exemption granted to the 

synagogues, requiring them to again to meet outdoors rather than indoors. 

IV. Relief Sought 

[67] The religious petitioners assert that their s. 2(a), (b), (c), and (d), s. 7 and 

s. 15 Charter rights are infringed by Dr. Henry’s G&E Orders. They contend that 

those orders disregard the need for minimal impairment of those Charter rights, and 

are overbroad, arbitrary and disproportionate.  

[68] Dr. Henry’s G&E Orders are the principal source of concern to the petitioners. 

Pursuant to s. 2(1) and (2) of the Judicial Review Procedure Act, R.S.B.C. 1996, 

c. 241 [JRPA], they seek relief with respect to the orders of November 19, 2020, 

December 2, 9, 15 and 24, 2020 and such further orders as may be pronounced. In 

particular, in their written petition they seek the following relief:  

1. A Declaration pursuant to sections 24(1) and 52(1) of the Constitution Act, 

1982, that:  

a. Ministerial Order No. M416 entitled “Food and Liquor 
Premises, Gatherings and Events (COVID-19) Order No. 2” 
issued by the Minister of Public Safety and Solicitor General of 
BC, dated November 13, 2020, under the authority of sections 
10 of the Emergency Program Act, RSBC 1996, c. 111;  
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b. an order made under section 3 of the Covid 19 Related 
Measures Act, SBC 2020, c. 8, entitled “Food and Liquor 
Premises, Gatherings and Events”, referred to as item 23.5 in 
Schedule 2 of that Act;  

c. orders made by the Public Health Officer entitled 
“Gatherings and Events” and made pursuant to Sections 30, 
31, 32 and 39(3) Public Health Act, SBC 2008, c. 28, including 
orders of November 19, 20202, December 2nd, 9th, 15th and 
24th, 2020 and such further orders as may be pronounced 
which prohibit or unduly restrict gatherings for public protests 
and for worship and/or other religious gatherings including 
services, festivals, ceremonies, receptions, weddings, 
funerals, baptisms, celebrations of life and related activities 
associated with houses of worship and faith communities;  

(collectively referred to herein as the “Orders”) are of no force 
and effect as they unjustifiably infringe the rights and freedoms 
of the Petitioners guaranteed by the Canadian Charter of 
Rights and Freedoms, Part 1 of the Constitution Act, 1982, 
being Schedule B to the Canada Act 1982 (UK), 1982, c. 11 
(the “Charter”), specifically:  

a) Charter section 2(a) (freedom of conscience 
and religion);  

b) Charter section 2(b) (freedom of thought, belief, 
opinion and expression);  

c) Charter section 2(c) (freedom of peaceful 
assembly);  

d) Charter section 2(d) (freedom of association);  

e) Charter section 7 (life, liberty and security of the 
person); and  

f) Charter section 15(1) (equality rights).  

2. In addition or in the alternative, an order under sections 2(2) and 7 of the 

JRPA in the nature of or certiorari quashing and setting aside the Orders 

as unreasonable;  

3. A Declaration that the Orders be set aside as their scope and effect 

exceed statutory authority of the respondents to impose and are, therefore 

ultra vires;  

4. Interim and final injunction and/or prohibition pursuant to section 2(2) of 

the JRPA and Rule 10-4 enjoining the respondents from further 
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enforcement action which prohibit or interfere with the subject activities 

herein;  

5. An order that Violation Tickets numbers AJ19780619, AJ06525763, 

AJ13323225, AJ13323259, AJ16458508, AH96863545, AJ17179822 and 

AJ16958269 issued as described herein be dismissed and an order 

enjoining issuance of further such tickets relating to matters herein. 

[69] Of the list of orders challenged in para. 1, Part 1 of their written petition, the 

petitioners only pursued the G&E Orders issued by Dr. Henry under the PHA during 

the petition hearing. 

V. Impact of the Reconsideration Decision on this Petition 

[70] The petitioners have invoked s. 2 of the JRPA as the basis for the relief they 

seek. That section provides: 

2(1) An application for judicial review must be brought by way of a petition 
proceeding. 

(2) On an application for judicial review, the court may grant any relief that 
the applicant would be entitled to in any one or more of the proceedings 
for: 

(a) relief in the nature of mandamus, prohibition or certiorari; 

(b) a declaration or injunction, or both, in relation to the 
exercise, refusal to exercise, or proposed or purported 
exercise, of a statutory power. 

[71] The JRPA includes the following defined the terms: 

"record of the proceeding" includes the following: 

(a) a document by which the proceeding is commenced; 

… 

(f) the decision of the tribunal and any reasons given by it; 

"statutory power" means a power or right conferred by an enactment: 

(a) to make a regulation, rule, bylaw or order, 

(b) to exercise a statutory power of decision, 

(c) to require a person to do or to refrain from doing an act or thing 
that, but for that requirement, the person would not be required 
by law to do or to refrain from doing, 
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(d) to do an act or thing that would, but for that power or right, be a 
breach of a legal right of any person, or 

(e) to make an investigation or inquiry into a person's legal right, 
power, privilege, immunity, duty or liability… 

"tribunal" means one or more persons, whether or not incorporated and 
however described, on whom a statutory power of decision is conferred. 

[72] Dr. Henry issued the religious petitioners a partial variance to the G&E Orders 

a few days before the hearing of this petition. In light of this, the respondents raised 

a preliminary objection that the religious petitioners must amend their petition to 

challenge Dr. Henry’s reconsideration decision, rather than continue to challenge the 

G&E Orders.  

[73] On an application for relief under s. 2 of the JRPA, the basic principle of 

judicial review is that an applicant must first exhaust all adequate statutory remedies 

and that review must be of a final decision. Where a party has taken advantage of a 

reconsideration process, only the reconsideration decision may be judicially 

reviewed: Yellow Cab Company Ltd. v. Passenger Transportation Board, 2014 

BCCA 329 [Yellow Cab] at para. 40; see also Canadian Pacific Ltd. v. Matsqui 

Indian Band, [1995] 1 S.C.R. 3; and Harelkin v. University of Regina, [1979] 2 S.C.R. 

561. 

[74] The religious petitioners contend that in contrast to the present matter, none 

of these cases involved a constitutional challenge to a rule of general application to 

the entire population, which can be altered at any time by Dr. Henry. 

[75] The religious petitioners contend that the respondents’ reliance on Yellow 

Cab is untenable and unconstitutional, and a time-consuming distraction. They 

contend that s. 43 of the PHA was not intended to prevent constitutional challenges 

to overbroad public health orders that limit the Charter rights of the population at 

large, nor could it ever validly have such an effect.  

[76] In response to this argument, the respondents say the rule in Yellow Cab—

that judicial review must be of the reconsideration decision—is not a discretionary 
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one. They say it applies with equal force when the basis for review is an alleged 

failure of an administrative decision maker to proportionately balance their statutory 

mandate with Charter rights, including freedom of religion.  

[77] The religious petitioners rely on the comment of Mr. Justice Groberman at 

para. 44 in Yellow Cab that a tribunal cannot be permitted “through procedural 

machinations, to oust the inherent, constitutionally-protected supervisory jurisdiction 

of the superior courts”. That comment was made in the context of a discussion of a 

denial of leave for reconsideration:  

[43] In Auyeung, the applicant contended that the Board had failed to 
properly consider and apply its own jurisprudence. In denying leave for 
reconsideration, the Board rejected that assertion. This Court recognized that 
the Board, in denying leave, had effectively determined that the application 
was not meritorious. In the result, it held that any judicial review application 
had to challenge the denial of leave rather than the initial decision. 

[44] Where a denial of leave does not constitute a determination that the 
request for reconsideration lacks merit, it is my view that the initial 
administrative decision, and not the denial of leave, will be the appropriate 
target for judicial review. To hold otherwise would be to allow a tribunal, 
through procedural machinations, to oust the inherent, constitutionally-
protected supervisory jurisdiction of the superior courts. In Jozipovic v. British 
Columbia (Workers’ Compensation Board), 2012 BCCA 174, this Court 
emphasized that a tribunal cannot, by blocking access to administrative 
review of a decision, bar the courts from passing on the merits of judicial 
review. 

[78] Read in the context in which it was made, the statement does not support the 

religious petitioners’ assertion that it entitles them to simply ignore the alternate 

remedy afforded by s. 43 of the PHA.  

[79] Moreover, as the religious petitioners have chosen not to amend their petition 

to seek judicial review of Dr. Henry’s reconsideration decision, the main evidence 

they seek to rely on, namely the affidavits of Dr. Warren and Dr. Kettner, is not 

admissible on this petition because that evidence was not before Dr. Henry when 

she made the G&E Orders. I turn to this issue now.  
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VI. Record of Proceedings 

[80] In B.C., with limited exceptions, the evidence on an application for judicial 

review is confined to the record before the decision maker.  

[81] The “record of proceeding” is defined in s. 1 of the JRPA and includes a 

“document produced in evidence before the tribunal” and “the decision of the tribunal 

and any reasons given by it”.  

[82] In Dane Developments Ltd. v. British Columbia (Forests, Lands and Natural 

Resources Operations), 2015 BCSC 1663, Mr. Justice Bracken conveniently 

summarized three categories of exceptions to the rule that all evidence on judicial 

review must have been in the record before the decision maker: 

[46] The court adopts a supervisory role on judicial review. Among other 
things, this means that the reviewing court must conduct the proceedings 
based on the record that was before the administrative decision maker: Albu 
v. University of British Columbia, 2015 BCCA 41, at paras. 35-36. Thus, a 
general rule precludes the receipt of new evidence on a judicial review, 
subject to certain exceptions respecting materials which tend to facilitate or 
enhance the court's supervisory task. Those exceptions contemplate 
evidence which: 

 provides “general background” information which will assist the 
reviewing court in understanding the issues on the judicial review; 

 brings to the court's attention procedural defects that cannot 
be found in the evidentiary record of the administrative 
decision maker; or, 

 identifies or reconstructs the record that was before the administrative 
decision maker. This includes materials which demonstrate the 
“complete absence of evidence” before the administrative decision 
maker with respect to a particular finding. 

[83] While these categories provide useful guidance, the court must ultimately 

take a principled approach in determining whether evidence not before the decision 

maker is admissible on judicial review: Air Canada v. British Columbia (Workers’ 

Compensation Appeal Tribunal), 2018 BCCA 387 [Air Canada], at para. 38.  

[84] Just what constitutes the “record of proceeding” in this case is a matter of 

dispute between the petitioners and the respondents. The petitioners contend that 

the impugned G&E Orders are in the nature of subordinate legislation, issued at the 

20
21

 B
C

S
C

 5
12

 (
C

an
LI

I)



Beaudoin v. British Columbia Page 24 

 

discretion of a statutory decision maker, without a hearing, so there is no identifiable 

record. 

[85] It is my view that in the case of a non-adjudicative tribunal such as this, the 

record of proceedings must of necessity be reconstructed. It is not necessarily 

“static”, but still consists either of general, or uncontroversial background information 

that will assist me in understanding the issues or information that was before 

Dr. Henry.  

[86] In Twenty Ten Timber Products Ltd. v. British Columbia (Finance), 2018 

BCSC 751, the Minister of Finance sought to adduce affidavit evidence concerning 

the filing of a certificate under the Forest Act, R.S.B.C. 1996, c. 157, Madam Justice 

Adair reasoned: 

26 However, the process leading to the filing of the Certificate is not at all 
similar or comparable to the administrative processes involved in either 
Sobeys or Stein, both of which involved hearings at which evidence was 
submitted and a record was created. I agree with the submissions of the 
Minister that this was not an adjudicative hearing process in any sense, and it 
was not required to be under the Forest Act. The Affidavit No. 1 of Kristina 
Jacklin in particular shows what the Ministry knew about Twenty Ten's role in 
TSL A93113 before the November 16, 2017 letter was sent. In addition, the 
Minister's affidavits provide additional information to assist the court in 
understanding the issues on the judicial review. 

27 In short, the affidavits filed by the Minister in response to the 
application for judicial review bear on the arguments that the Minister is 
entitled to make on this judicial review, and are relevant to the grounds raised 
on judicial review. 

[87] In Crowder v. British Columbia (Attorney General), 2019 BCSC 1824, 

amendments to the Supreme Court Civil Rules by the Attorney General, on the 

advice of a committee constituted by him, were challenged as unconstitutional. 

There, I accepted that the evidence that may be adduced in support of an 

application for judicial review of an administrative hearing process is limited to the 

record that was before the decision maker and that constitutional questions are 

ideally resolved on the basis of as extensive a factual record as is reasonable.  

[88] I found that:  
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42 … as in Twenty Ten Timber and 462284 B.C. Ltd., the process that 
led to the creation of the impugned Rule was not an adjudicative hearing 
process and I will therefore adopt the approach taken by Adair J. and rely on 
the non-hearsay evidence proffered by the petitioners. 

[89] The non-hearsay evidence that I admitted in Crowder was limited to what was 

contained in news releases from the Attorney General's office explaining the rule 

change. I declined to admit emails from ICBC representatives, newspaper reports of 

statements by the Attorney General and “sampling” evidence of cases in which 

expert evidence was relied on. 

[90] The respondents contend that the record for this petition is all of the 

information available to Dr. Henry when she made the impugned G&E Orders. For 

this, they tendered the evidence of Dr. Brian Emerson, the Acting Deputy Provincial 

Health Officer.  

[91] The respondents assert that Dr. Emerson’s first affidavit provides the general 

background information and evidence reconstructing what was before Dr. Henry at 

the time she made the impugned G&E Orders under the PHA. They contend that 

with respect to their impact on political and religious assembly at issue in this 

proceeding, the other impugned orders follow on from Dr. Henry’s decisions.  

[92] The respondents also assert that from the initial verbal November 7, 2020 

G&E Order to date, the restrictions on in-person religious services have been 

essentially the same through a series of sequential verbal and written orders as 

follows: 

a. Written orders of November 10 and 11, 2020 (written form of November 7 
verbal order);  

b. Verbal order of November 19, 2020 (broadened the restrictions to apply 
province-wide, extended them to December 8, 2020, and provided 
exemptions for weddings, baptisms and funerals to a maximum of 10 
people, and private prayer or reflection in religious settings);  

c. December 2, 2020 written order (repealed and replaced November 10 
written order, no change vis a vis religious services);  

d. December 4, 2020 written order (repealed and replaced December 4 
written order, no change vis a vis religious services);  
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e. December 9, 2020 written order (extended restriction on gatherings and 
events to January 8, 2021); 

f. December 15, 2020 (religious service can be provided to a person in their 
home);  

g. December 24, 2020 written order (repealed and replaced December 15 
order – no change vis a vis religious gatherings); 

h. January 8, 2021 written order (extended restrictions to February 5, 2021, 
permits drive-in events with up to 50 vehicles); and  

i. February 10, 2021 written order (indefinite extension of restrictions). 

[93] The respondents further assert that the February 10, 2021 G&E Order is the 

one currently in effect, and the only order properly before me on this judicial review. 

[94] The respondents submit that the restriction of the evidence properly 

admissible on judicial review is not discretionary. The principle, and the basis for any 

exceptions, was set out authoritatively by the Court of Appeal in Air Canada at 

paras. 32-44. In those passages, Mr. Justice Groberman said the following: 

[34] The function of a court on judicial review is supervisory. The court 
must ensure that a tribunal has operated within legal norms. Courts are, in a 
very strict sense, reviewing what went on before the tribunal. They are not 
undertaking a fresh examination of the substantive issues. For that reason, 
judicial review normally concerns itself only with evidence that was before the 
tribunal [cites omitted]. 

… 

[35] It is important, however, to recognize that we cannot use the narrow 
traditional concept of a “record” as the standard; rather, a court must be 
allowed to look at the material that was considered by the tribunal, whether or 
not that material would, historically, have formed part of the tribunal’s “record” 
[cites omitted]. 

… 

[39]   In determining whether an affidavit is admissible on judicial review, 
the key question is whether the admission of the evidence is consistent with 
the limited supervisory jurisdiction of the court…  

[95] In addition to the record as put forth by the respondents, the religious 

petitioners seek to rely on various additional evidence, which I address below.  

[96] The petitioners contend that the concept of a formal “record of the 

proceeding” is inapplicable to this case. They say the primary focus of this 

proceeding is on a constitutional challenge to what amount to laws—rules of general 
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application—binding on everyone in B.C. Thus, they argue, this review requires a 

sufficient factual foundation and is required by the Supreme Court of Canada not be 

addressed in a factual vacuum.  

[97] I am unable to accept the petitioners’ submission that when a decision is 

challenged on constitutional grounds, the principle that the evidence on judicial 

review is limited to the record before the decision maker does not apply. Evidence of 

constitutional issues that were not contested or that should have been put before the 

decision maker are not admissible if they were not put forward; see, for example, 

Actton Transport Ltd. v. British Columbia (Employment Standards), 2010 BCCA 272, 

where the underlying issue concerned division of powers and the Court of Appeal 

said that the record before the trial judge should have been confined to the record 

before the decision maker. 

[98] In their oral submissions, the religious petitioners contend that it would be 

unfair for a person affected by an order not to be able to put in their own evidence if 

it has not been considered by the health officer.  

[99] The respondents point out that s. 43(l)(a) of the PHA provides precisely such 

opportunity and requires the decision maker to give reasons if the information is not 

accepted. 

[100] If I were to allow the evidence that the religious petitioners wish to rely on in 

this case, that would permit them to bypass the statutory decision maker and rely 

upon purportedly expert evidence, without affording deference to Dr. Henry’s 

findings on the face of the record before her.  

[101] The evidence of what was before Dr. Henry when she made the G&E Orders 

should not be conflated with the record that the religious petitioners wish to place 

before me in this petition hearing. That evidence includes information which can be 

relied on for determining standing or whether a petitioner has exhausted 

administrative remedies, but not for whether a decision (here the G&E Orders) is 

reasonable or compliant with the Charter. 
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[102] Had the religious petitioners amended their petition to seek judicial review of 

Dr. Henry’s decision to grant them a variance to her G&E Orders, then the “record of 

proceeding” would include all of the information before Dr. Henry when she made 

her decision on the variance (but not before her when she issued the G&E Orders). 

But then the review would be of only her variance decision, not the G&E Orders. 

[103] I am prepared to admit into evidence the communications between the 

religious petitioners and Dr. Henry or other representatives of the provincial 

government with respect to the impugned G&E Orders up to and including the date 

of the most recent order prior to the hearing of the petition herein, of February 10, 

2021. 

[104] As Dr. Emerson’s second affidavit was relied upon only with respect to the 

respondents’ injunction application, I will ignore it for the purposes of these reasons 

for judgment. 

[105] The second affidavit of Valerie Christopherson made February 25, 2021, 

attaches Dr. Henry’s variance decision on the religious petitioners’ s. 43 application, 

to show the fact of the decision having been made. It is admissible for that purpose, 

but is irrelevant to the reasonableness of Dr. Henry’s earlier G&E Orders. 

[106] The first and third affidavits of Vanessa Lever, made February 2, 2021 and 

February 26, 2021 attach correspondence between counsel for the petitioners, 

Mr. Jaffe, and counsel for the respondents, Mr. Morley, regarding the religious 

petitioners’ s. 43 application. That correspondence is also relevant to the 

respondents’ preliminary objection that the petitioners should have sought judicial 

review of Dr. Henry’s s. 43 decision, but is irrelevant to the reasonableness of 

Dr. Henry’s earlier G&E Orders.  

[107] At the request of the petitioners, the respondents submitted an affidavit 

attaching Dr. Henry’s s. 43 PHA variance decision that was granted to Rabbi Meir 

Kaplan. Rabbi Kaplan submitted that request for reconsideration on behalf of 

Orthodox Jewish congregations, noting that his understanding of Jewish law 
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prohibited the use of electronic devices on the Sabbath. On February 23, 2021, 

Orthodox congregations in B.C. were granted a limited exemption to gather for the 

holiday of Purim in-doors, with specific safety conditions, including on the number of 

attendees. They were subsequently granted an exemption to hold weekly Sabbath 

services outdoors, with specific safety conditions.  

[108] On March 1, 2021, Dr. Henry’s advised Rabbi Kaplan that: 

Further to the variance granted I granted to the Orthodox Jewish 
congregations on February 23 to hold Purim and Sabbath services in-doors, 
this is to clarify that consistent with your original request, the variance only 
allowed indoor services for Sabbath of February 27, given that it followed 
immediately after the Purim gatherings on Thursday and Friday.  

We are noting that virus transmission remains elevated and there are 
indications of increased viral transmission in some areas of the province. In 
addition we are seeing increased reports of virus variants of concern (VOCs). 
Modelling suggests that if these VOCs were to become established or 
predominant in our province, case counts will rise quickly and significantly. 
The enclosed presentation from the Public Health Agency of Canada notes 
that "With spread of VOC, current public health measures will be insufficient, 
and epidemic resurgence is forecast" (see slide 12) and "In all provinces 
current controls may not be sufficient to fully control the variants of concern. 
The early lifting of public health measures could lead to a resurgence of the 
epidemic, including the community transmission of variants of concern" (slide 
16). 

Furthermore, with the spring break season nearly upon us we anticipate that 
there will be additional people travelling, including people coming from other 
provinces where transmission is higher than in BC, in spite of our 
recommendation to limit travel to essential reasons. Also, with schools out of 
session we are concerned that additional socialization will also drive viral 
transmission to higher levels, potentially increasing hospitalizations, intensive 
care admissions and deaths. 

With respect to the risk of indoor services, the likelihood of transmission of 
SARS-CoV-2 is greater when people are interacting in communal settings, 
when people are close to each other, in crowded settings, in indoor settings 
due to less ventilation than outdoor settings; and when people speak, and 
especially when they sing, chant or speak at higher than conversational 
volume. These are all conditions that are exist [sic] when services are held 
indoors, which make them of particular concern. 

The likelihood of transmission also increases exponentially in a population 
when a number of people are simultaneously infected in a group setting, and 
subsequently infect their contacts, who infect their contacts and so on. This 
can, and has, quickly result in a scenario where local public health resources 
can be overwhelmed such that they are no longer able to trace all the 
contacts of such an exposure and require them to self-isolate. If this occurs, 
community spread can quickly become rampant, leading to increased case 
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counts and, in time, has the potential to overwhelm our healthcare system as 
hospitalizations increase. As well, transmission in religious settings have led 
to introductions of the virus into vulnerable community settings such as long 
term care homes leading to serious outbreaks with resultant deaths. 

For these reasons I am revising the variance to the order to be clear that 
weekly Sabbath services at all Jewish Orthodox Synagogues must be held 
outdoors, according to the following conditions…  

[109] In my view, the evidence of the variance granted to Jewish Orthodox 

synagogues does form part of the record before Dr. Henry. It is part of the 

monologue she engaged in to explain the G&E Orders. This evidence is relevant to 

my analysis under s. 1 of the Charter, in particular whether the orders minimally 

impair the rights in question.  

[110] Notwithstanding these conclusions, I will address other additional evidence 

that the religious petitioners seek to rely upon. 

[111] That evidence is from two doctors: Dr. Thomas A. Warren, a specialist in the 

diagnosis and treatment of infectious diseases, and Dr. Joel Kettner, an expert in 

public health, preventative medicine and general surgery, and former Chief Public 

Health Officer for the Province of Manitoba. 

[112] Dr. Warren was asked to opine on the risk of transmission of the Virus at in-

person worship services in B.C. relative to the transmission risk of other activities 

permitted under existing provincial health orders in B.C. Those other activities 

included in-person dining at restaurants and activities such as gyms, schools, public 

transit, pubs and the retail sector. 

[113] Dr. Warren provided a number of estimates of risk, for example the risk of 

death in older individuals, the number of transmissions from social gatherings, office 

workplaces, recreational facilities, and religious meeting in the Canadian 

epidemiologic summary. 

[114] Dr. Kettner was asked by the religious petitioners to respond to both of 

Dr. Emerson’s affidavits sworn in these proceedings. He was also asked to provide 

his opinion as to the transmission risk of the religious petitioners’ worship services 
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compared to other activities permitted under Dr. Henry’s G&E Orders, including in-

person dining at restaurants and pubs, and attendances in the retail sector, at gyms, 

and on public transportation.  

[115] Dr. Kettner offered his opinions on the requirements of public health statutes 

in Canada, and how the standards and ethics of public health practice should be 

exercised. 

[116] He queried whether Dr. Henry’s G&E Orders were evidence-based, and 

deposed that based on the information provided in Dr. Emerson’s first affidavit, 

7/1,333, or .005 of all reported cases of COVID-19 in B.C. have been associated 

with places of worship. 

[117] In comparing the risk of worship services compared to other permitted 

activities, Dr. Kettner extrapolated the frequency of church attendances in B.C. from 

a 2003 Statistics Canada report. In doing so, he incorrectly understood that one of 

the rules of the Free Reformed Church of Chilliwack was to exclude people over the 

age of 65 from attendance. He was also not apparently provided with, or 

alternatively chose not to comment on the practices of the other two religious 

petitioner churches.  

[118] Dr. Henry did not have the reports of these two doctors available to her when 

she made the impugned G&E Orders. As I have indicated above, if I allowed the 

religious petitioners to rely upon this purportedly expert evidence, that would permit 

them to bypass the statutory decision maker without affording deference to 

Dr. Henry’s findings on the face of the record before her. 

VII. Standard of Review 

[119] In Trest v. British Columbia (Minister of Health), 2020 BCSC 1524, Mr. Justice 

Basran dealt with an application by parents of school-aged children who wanted 

mandatory mask or face-covering policy in classrooms during the pandemic. He 

wrote: 
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[91] On the balance of convenience, in my view, the public interest is best 
served by continuing to rely on the PHO, her team of experts, and the 
Minister of Health to guide British Columbia’s response to the ongoing 
COVID-19 pandemic. The evidence before me shows that their guidance, 
advice, and policies such as the Restart Plan are firmly rooted in current 
scientific knowledge and best practices. The fact that some of this advice is 
not universally accepted is insufficient to conclude that the government has 
clearly chosen the wrong approach in terms of the public interest. The 
petitioners have not adduced sufficient evidence to rebut the presumption 
that the Restart Plan serves the public interest. Therefore, they have not 
discharged their burden to show that the balance of convenience favours the 
granting of the injunctions they seek.  

[120] In Lapointe v. Hôpital Le Gardeur, [1992] 1 S.C.R. 351, at para. 31, Madam 

Justice L'Heureux-Dubé referred, with approval, to the view expressed by André 

Nadeau in "La responsabilité médicale" (1946), 6 R. du B. 153, at p. 155: 

[TRANSLATION] The courts do not have jurisdiction to settle scientific 
disputes or to choose among divergent opinions of physicians on certain 
subjects... 

[121] At para. 32, L'Heureux-Dubé J. continued: 

Or, as summarized by Brossard J. in Nencioni v. Mailloux, [1988] R.L. 
532 (Sup. Ct.), at p. 548: 

[TRANSLATION] ... it is not for the court to choose between 
two schools of scientific thought which seem to be equally 
reasonable and are founded on scientific writings and texts ... 

[122] The petitioners contend that as their proceeding is primarily centered on what 

is in substance a Charter challenge to Dr. Henry’s G&E Orders, as opposed to the 

judicial review of an administrative decision, no deference is owed to Dr. Henry in 

determining the constitutionality of her orders. They say that a standard of 

correctness should be applied. 

[123] I am unable to accept this over-simplification. I accept that insofar as the 

Charter is concerned, Dr. Henry’s orders must reflect and incorporate Charter 

values, but so long as they do, the impugned orders are in areas of science and 

medicine. 
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[124] In the areas of science and medicine, Dr. Henry is entitled to deference and 

the appropriate standard of review of such matters is that of reasonableness.  

[125] Even if the opinions of Dr. Warren and Dr. Kettner were admissible, they 

represent, at best, an alternate view of the risks that have been considered and 

weighed by Dr. Henry. They do not persuade me that her conclusions and G&E 

Orders are unreasonable. 

[126] I will discuss the standard of review necessary to consider s. 1 of the Charter, 

below, when I address dispute between the parties as to whether the test set out in 

R. v. Oakes, [1986] 1 S.C.R. 103 [Oakes] or that in Doré v. Bureau du Quebec, 2012 

SCC 12 [Doré] should be applied.  

VIII. Discussion 

[127] The substance of the various G&E Orders in effect from November 7 to date 

have remained essentially the same in terms of restrictions on in-person gatherings 

and events, including religious services. 

[128] The respondents contend that, in the result, the question for the Court on this 

judicial review is whether Dr. Henry reasonably balanced the restriction on religious 

freedom with protection of public health at the time she first imposed the regional 

restrictions and on an ongoing basis thereafter when extending them, thereby 

continuing the ban. 

[129] Section 2 of the Charter states: 

2. Everyone has the following fundamental freedoms: 

(a) freedom of conscience and religion; 

(b) freedom of thought, belief, opinion and expression, 
including freedom of the press and other media of 
communication; 

(c) freedom of peaceful assembly; and 

(d) freedom of association. 

[130] Section 7 of the Charter states: 
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7. Everyone has the right to life, liberty and security of the person and 
the right not to be deprived thereof except in accordance with the principles of 
fundamental justice. 

[131] Section 15 of the Charter states: 

15.(1) Every individual is equal before and under the law and has the right to 
the equal protection and equal benefit of the law without discrimination and, 
in particular, without discrimination based on race, national or ethnic origin, 
colour, religion, sex, age or mental or physical disability. 

[132] In the petition response, the respondents conceded that the impugned G&E 

Orders engage the religious petitioners’ rights under ss. 2(a), 2(b), 2(c) and 2(d) of 

the Charter, but in their oral submissions resiled from the admission with respect to 

s. 2(d). 

[133] The respondents also accept that restrictions on gatherings engage freedom 

of association under s. 2(d) of the Charter, which, at minimum, would protect the 

ability of individuals to meet to pursue collective goals.  

[134] With respect to s. 7 of the Charter, the respondents do not dispute that there 

are mental health benefits of in-person religious and other gatherings. They argue, 

however, that the religious petitioners have not established that their “life”, “liberty” or 

“security of person” interests have been infringed or that this was done contrary to 

the principles of fundamental justice. They say the right to a written hearing for 

individual exemptions has been specifically preserved, and say that the kind of 

serious state-caused psychological harm required to establish a breach of “security 

of the person” has not been established.  

[135] With respect to s. 15 of the Charter, the respondents contend that the 

religious petitioners have not shown that any of the impugned G&E Orders make a 

distinction based on an enumerated or analogous ground or that such a distinction 

creates a disadvantage. They say that gatherings are defined neutrally, and 

exempted activities such as support groups or counselling are exempted whether 

delivered in a secular or religious way. Thus, they contend that there is no evidence 
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that the religious petitioners’ right to the equal protection and equal benefit of the law 

without discrimination has been infringed.  

[136] The respondents contend that the real issue is whether the impugned G&E 

Orders are “reasonable limits” on these freedoms under s. 1 of the Charter.  

(a) Mr. Beaudoin 

[137] Mr. Beaudoin organized public protests against what he contends to be an 

abuse of government power in the present COVID-19 pandemic by imposing 

unnecessary and "draconian” restrictions in the name of "safety,” contradicting what 

is permissible in a free and democratic society.  

[138] Those protests took place on December 1, 5, and 12, 2020. On December 

15, 2020, an RCMP officer issued Mr. Beaudoin violation ticket no. AJ17179822 for 

contravening the G&E Order that was in place at the time.  

[139] Mr. Beaudoin contends that the protests he participated in were peaceful 

political events that occurred outdoors and prioritized the safety of attendees, 

including their physical distancing, and involved cooperation with police. 

[140] He initially addressed any safety concerns, informing everyone that they 

should maintain social distance, but gave evidence that trying to comply with the 

safety plan requirements of Dr. Henry’s orders was impossible, as he was unable to 

control the number of people who attend an outdoor public protest or gather contact 

information from each of them.  

[141] The RCMP required Mr. Beaudoin to record personal information of the 

protestors attending the protests. He says that the RCMP threatened him with 

penalties for noncompliance. 

[142] Mr. Beaudoin explained it was impossible to collect such information from a 

large group coming and going in an open area. He also expressed reluctance to 

divulge particulars about the protestors to the government.  
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[143] As he had nothing to offer by way of additional relevant information that was 

not reasonably available to the health officer when the G&E Order was issued or 

varied, nor any proposal that was not presented to the health officer when the order 

was issued, Mr. Beaudoin did not apply for a s. 43 PHA exemption to the impugned 

orders, and thus had no alternate remedy available to him. 

[144] In any case, those parts of the G&E Orders that infringed the Charter rights 

asserted by Mr. Beaudoin no longer form a part of the orders. 

[145] In her G&E Order of February 10, 2021, Dr. Henry included the following in 

the preamble to the order: 

When exercising my powers to protect the health of the public from the risks 
posed by COVID-19, I am aware of my obligation to choose measures that 
limit the Charter rights and freedoms of British Columbians less intrusively, 
where this is consistent with public health principles. In consequence, I am 
not prohibiting outdoor assemblies for the purpose of communicating a 
position on a matter of public interest or controversy, subject to my 
expectation that persons organizing or attending such an assembly will take 
the steps and put in place the measures recommended in the guidelines 
posted on my website in order to limit the risk of transmission of COVID-19. 

[146] This leaves only Mr. Beaudoin’s application for a declaration as to the 

infringement of his Charter rights between November 7, 2020 and February 10, 

2021. 

[147] In oral submissions, counsel for the respondents conceded that Dr. Henry’s 

orders made between November 19, 2020 and February 10, 2021, prohibiting 

outdoor gatherings for public protests were of no force and effect during that time. I 

therefore make the declaration sought by Mr. Beaudoin that the orders extant 

between those dates did infringe his s. 2(c) and (d) Charter rights and are of no force 

and effect.  

(b) The Religious Petitioners 

[148] A law or other government action engages freedom of religion if it interferes 

with a practice connected with religion in a manner that is more than trivial or 

insubstantial. It is conceded that the restrictions on in-person religious gatherings 
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meet this threshold. The respondents accept that in-person gatherings are a practice 

connected with religion and that the November 19, 2020 G&E Order in particular 

interferes in a manner that is more than trivial or insubstantial with religious practice. 

[149] It is apparent that the religious petitioners accept that public health measures 

against the spread of the Virus are necessary for secular reasons. Indeed, two of the 

three churches discontinued in-person services before they were under a legal 

obligation to do so.  

[150] However, the religious petitioners allege that Dr. Henry’s decisions were 

motivated by “administrative ease and convenience” and say there is “no evidence” 

that she considered measures that would have limited religious communities’ 

Charter rights in a less drastic and severe fashion. The religious petitioners say that 

there is “simply nothing to illustrate” a causal link between restrictions on religious 

services and a corresponding reduction in COVID-19 transmission. They claim there 

is “no evidence” that COVID-19 transmission could be expected from worship 

services adhering to the safety steps prescribed in the October 30, 2020 G&E Order 

relative to other forms of in-person gathering permitted from November 2020 

forward, such as in schools or retail establishments.  

[151] The respondents argue that in the fall of 2020, it became clear that the 

measures so far taken until then were insufficient to avoid an exponential increase in 

the prevalence of the Virus. They contend that a number of the clusters were linked 

to religious events, notwithstanding the measures that were in place at that time.  

[152] The respondents argue that the epidemiological situation in B.C. changed in 

Fall 2020 when the number of new cases, hospitalizations and the reproduction rate 

all climbed. They say there was evidence of cases and clusters associated with 

social gatherings in homes, bars and restaurants and religious gatherings. 

[153] The respondents say that this surge in cases and hospitalizations in the fall of 

2020 resulted in the PHO making an oral order imposing region-specific restrictions 

for the Vancouver Coastal and Fraser Health regions on November 7, 2020.  
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[154] The religious petitioners have given evidence that gathering in-person for 

worship provides benefits in addition to the fulfillment of the religious beliefs 

described above. These benefits include:  

i) accommodating members who do not have the means to use technology;  

ii) identifying specific needs of vulnerable persons in the church community; 

iii) providing physical, mental and emotional care; and 

iv) providing comfort and encouragement and reducing loneliness, 

depression, anxiety, and fear. 

[155] The respondents accept that the religious petitioners’ practice of in-person 

worship is fundamental to their religious beliefs. 

[156] The religious petitioners have continued to gather for in-person religious 

services, despite the G&E Orders, and have attempted to exercise various 

precautions to reduce the risk of transmission of the Virus. 

[157] For example, the evidence with respect to services at the Immanuel Covenant 

Reformed Church is that it has:  

a) allowed one of the six ‘districts’ (groupings of persons in our Church) to 
meet per service in order to keep the numbers attending below 50 
persons;  

b) put up official COVID-19 safety signage all around the Church, 
established hand sanitizing stations and contact tracing lists of attendees, 
informed their congregation about social distancing and worked to 
diligently encourage people to stay two meters apart and urged anyone 
with any symptoms of Illness to stay home until they recovered; 

c) cancelled their after-service times of fellowship and coffee, urging people 
to remain socially distanced and go home soon after the service ended. 

d) added an afternoon service on June 7, 2020; 

e) marked off rows of chairs designating some for morning use, some for 
afternoon use, and some “Do Not Use," in order to make sure there were 
two meters between people at ail times; 

f) added an eight-foot high thick transparent vinyl curtain bisecting our 
sanctuary allowing us to have two groups of 50 persons in those two 
areas. The divided sanctuary is serviced by separate entrance and exit 
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doors minimizing the chances of contact between the 50 people on one 
side of the sanctuary and the 50 people on the other side of the 
sanctuary; 

g) established another group of 50 persons who met in our Fellowship Room 
and a location at a member's nearby shop which allowed another 50 
people to meet; 

h) had volunteers present detailed plans for this stage of renewing worship 
services, with proposals for grouping by families and floor plans of how 
people would sit; 

i) Established groups of 50 persons who would become a 'bubble' and 
would meet together in these spaces, rotating weekly from space to 
space to allow everyone to have as uniform an experience as possible. 

j) closed the nursery; 

k) made masks mandatory when entering, moving about in, and exiting the 
building;  

l) urged everyone to leave the service immediately after it ends and to head 
straight to their vehicles; and 

m) arranged seating in order to preserve the 'bubbles' from the worship 
groupings we had previously been using. 

[158] The evidence on behalf of the Free Reformed Church of Chilliwack, B.C. is 

that it has: 

a) hired a professional cleaner to ensure that a complete and thorough 
cleaning happened as needed;  

b) immediately increased the ventilation of their facility by leaving doors open 
during our services, with the result that no one touches the doors, expect for 
the one person who is designated to open them at the beginning of each 
Sunday; 

c) Before March 2020, would pass a collection plate through the pews to 
collect free will offerings but have not done so since;  

d) cancelled “coffee time” after morning services encouraged their members 
to immediately go to their vehicles and home after the services, and many 
socialize via phone, text or zoom in lieu of this time; 

e) Cancelled most Church classes resuming them when they considered it 
safe to do so; 

f) Consistently provided hand sanitizer and masks - and encouraged their use 
by those attending; 

g) regularly reminded the congregation that If they are feeling unwell with 
even one symptom of COVID-19, they are requested to not come to church 
for any reason and to stay home until they have recovered;  

h) developed procedures whereby the congregation would be notified within 
hours if someone tested positive for COVID from within our congregation; and 
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i) often reminded its congregation through letter and verbal reminders of the 
various protocols that we have in place for their protection. 

[159] The Riverside Calvary Church stopped holding in-person gatherings around 

March 15, 2020 and provided online services for its members and the general public.  

[160] This church resumed services on May 31, 2020 with 50 people, holding three 

services on Sunday mornings at 50 people each. The church members removed 

chairs from the sanctuary in order to maintain physical distancing, set up hand 

sanitizer stations throughout the church buildings. Their sanctuary was cleaned and 

wiped down between each service. Masks were also provided, and they added a 

reservation link on their website in order for people to reserve a seat. When 

reservations reached 50, no more were accepted. The evidence before me is that 

this church’s members have committed themselves to meeting and exceeding the 

prior health guidelines including: 

a) holding three services on Sunday mornings capped at 50 people; 

b) maintaining a reservation link on our website in order for people to 
reserve a seat and provide contact information; 

c) ensuring seating was spaced out to maintain and exceed physical 
distancing requirements; 

d) having hand sanitizer stations were set up throughout the Church 
buildings; 

e) cleaning and wiping down the sanctuary between each service; 

f) ensuring that attendees were provided with clean masks; 

g) having elders direct orderly and socially distanced entry of persons to the 
sanctuary and also constantly sanitizing the entry door; and 

h) keeping services to an hour so as to maintain a timely flow of people in 
and out of the building. 

[161] Notwithstanding these precautions, the churches have been discouraged in 

various ways from holding in-person services by members of the RCMP. They have 

been issued at least 11 tickets totalling $34,500 for allegedly contravening the G&E 

Orders issued by Dr. Henry. 

[162] The respondents assert that the Province’s publication “COVID-19 Ethical 

Decision-Making Framework”, the “key ethical principles and values” that are 
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asserted to underpin the framework, include a consideration of Charter rights. The 

principles and values identified in this publication include: Respect, defined as “to 

whatever extent possible, individual autonomy, individual liberties, and cultural 

safety must be respected; Least Coercive and Restrictive Means defined as “any 

infringements on personal rights and freedoms must be carefully considered, and 

the least restrictive or coercive means must be sought”; Proportionality, defined as 

“measures implemented, especially restrictive ones, should be proportionate to and 

commensurate with the level of threat and risk”; and Reasonableness, defined as  

“meaning that decisions should be rational, non-arbitrary nor based on emotional 

reactivity and based on the appropriate evidence available at the time”.  

(i) Section 2(a) of the Charter 

[163] In R v. Big M Drug Mart Ltd, [1985] 1 S.C.R. 295 [Big M Drug Mart], at 

para. 94, the Supreme Court of Canada identified the “essence” of freedom of 

religion as protected by the Charter as encompassing the rights “to entertain such 

religious beliefs as a person chooses”, “to declare religious belief openly without fear 

of hindrance or reprisal”, and “to manifest religious belief by worship and practice or 

by teaching and dissemination.” 

[164] It is the third of these features that are engaged on the hearing of the petition. 

[165] In Law Society of British Columbia v. Trinity Western University, 2018 SCC 

32, [Trinity Western], the majority confirmed both the individual and communal 

aspects of freedom of religion: 

64 Although this Court’s interpretation of freedom of religion reflects the 
notion of personal choice and individual autonomy and freedom, religion is 
about both religious beliefs and religious relationships (Amselem, at para. 40; 
Loyola, at para. 59, quoting Justice LeBel in Hutterian Brethren, at para. 182). 
The protection of individual religious rights under s. 2(a) must therefore 
account for the socially embedded nature of religious belief, as well as the 
"deep linkages between this belief and its manifestation through communal 
institutions and traditions" (Loyola, at para. 60). In other words, religious 
freedom is individual, but also "profoundly communitarian" (Hutterian 
Brethren, at para. 89). The ability of religious adherents to come together and 
create cohesive communities of belief and practice is an important aspect of 
religious freedom under s. 2(a). 
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[166] The religious petitioners contend that Dr. Henry’s G&E Orders are an outright 

forbidding of all British Columbians from the free exercise of the fundamental right to 

engage in sacred religious practices in a communal and collective setting. 

[167] In my view, this assertion is greatly overstated. 

[168] As I have indicated above, without necessarily accepting all of the religious 

petitioners’ s. 2(a) arguments, the respondents concede that those rights have been 

infringed by Dr. Henry’s G&E Orders, and I so find.  

(ii) Section 2(b) of the Charter 

[169] Freedom of expression is understood in Canadian law as all non-violent 

activity intended to communicate a meaning. Any law or government action that has 

the purpose or effect of interfering with such an activity is a prima facie breach of 

freedom of expression. Although it is usually referred to simply as “freedom of 

expression”, s. 2(b) of the Charter guarantees freedom of thought, belief, opinion 

and expression. While restrictions on gatherings do not have the purpose of 

restricting communication of meaning, they can have that effect. 

[170] Section 2(b) also protects the right to receive expression. It protects listeners 

as well as speakers: Little Sisters Book and Art Emporium v. Canada (Minister of 

Justice), 2000 SCC 69 at para 41. 

[171] The religious petitioners contend that the prohibition of in-person worship 

services infringes freedom of expression, which they say extends even to physical 

acts, such as the sacrament of communion, intended to convey a religious meaning 

of profound significance.  

[172] As I have indicated above, without necessarily accepting all of the religious 

petitioners’ s. 2(b) arguments, the respondents concede that those rights have been 

infringed by Dr. Henry’s G&E Orders, and I so find.  
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(iii) Section 2(c) of the Charter 

[173] The right of peaceful assembly is, by definition a group activity incapable of 

individual performance: Mounted Police Association of Ontario v. Canada (Attorney 

General), 2015 SCC 1, at para 64 [Mounted Police Association].  

[174] As I have indicated above, without necessarily accepting all of the religious 

petitioners’ s. 2(c) arguments, the respondents concede that those rights have been 

infringed by Dr. Henry’s G&E Orders, and I so find.  

(iv) Section 2(d) of the Charter 

[175] In Mounted Police Association, the Supreme Court of Canada considered the 

guarantee of freedom of association in s. 2(d) of the Charter. The majority stated 

that freedom of association protects three classes of activities: (1) the right to join 

with others and form associations; (2) the right to join with others in the pursuit of 

other constitutional rights; and (3) the right to join with others to meet on more equal 

terms the power and strength of other groups or entities. 

[176] Mounted Police Association involved the exclusion of RCMP members from 

the federal public service labour relations regime. After reviewing the existing 

jurisprudence, the majority held: 

46 In summary, after an initial period of reluctance to embrace the full 
import of the freedom of association guarantee in the field of labour relations, 
the jurisprudence has evolved to affirm a generous approach to that 
guarantee. This approach is centred on the purpose of encouraging the 
individual's self-fulfillment and the collective realization of human goals, 
consistent with democratic values, as informed by "the historical origins of the 
concepts enshrined" in s. 2(d): R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 
295, at p. 344. 

[177] I accept the religious petitioners’ submission that infringement of s. 2(d) 

occurs when the impugned government action constitutes “a substantial interference 

with freedom of association” in either its purpose or effect, and find that the 

restrictions on gatherings in the G&E Orders infringes the religious petitioners’ right 

to freedom of association under s. 2(d) of the Charter. 
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(v) Section 7 of the Charter 

[178] There are two stages to an analysis under s. 7. First, the applicant must 

establish that the impugned governmental act imposes limits on a “life”, “liberty” or 

“security of the person” interest, such that s. 7 is “engaged”. If the first step is met, 

the applicant must then establish that this “deprivation” is contrary to the “principles 

of fundamental justice”: Canada (Attorney General) v. Bedford, 2013 SCC 72 

[Bedford] at para. 57. 

[179] The principles of fundamental justice include the principles against 

arbitrariness, overbreadth and gross disproportionality. The deprivation of a right will 

be arbitrary and thus violate s. 7 if it bears no real connection to the law’s purpose 

(in this case, public health). The deprivation of a right will be overbroad if it goes too 

far and interferes with some conduct that bears no connection to its objective. 

Finally, the deprivation of a right will be grossly disproportionate if the seriousness of 

the deprivation is so totally out of sync with the objective that it cannot be rationally 

supported: Bedford.  

[180] The religious petitioners assert that in Carter v. Canada (Attorney General), 

2015 SCC 5 [Carter], the Court determined that the phrase “right to life” might be 

described as a depreciation in the value of the lived experience. They say that where 

state action imposes an increased risk of anxiety, loneliness, domestic violence, 

stress, depression, substance abuse or other factors which could directly or 

indirectly lead to death, the right to life is engaged.  

[181] At the onset of the COVID-19 pandemic in the spring of 2020, the Riverside 

Calvary Chapel stopped in-person worship services, being unsure of the severity of 

the risk posed. The church asserts that the stoppage of the services resulted in 

negative effects on church members from a lack of in-person meetings including 

extreme loneliness, depression, anxiety, a sense of not belonging, and not receiving 

in-person prayer. 
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[182] There is similar evidence of the effects of being unable to attend in-person 

worship services from the Free Reformed Church of Chilliwack and the Immanuel 

Covenant Reformed Church.  

[183] The respondents accept that in-person meetings afford psychological health 

benefits to members of religious communities, but say that there is no evidence of 

the kind of serious psychological harm required by Blencoe v. British Columbia 

(Human Rights Commission), 2000 SCC 44, if they are unable to attend in-person 

meetings.  

[184] I agree that the “right to life” protected by s. 7 of the Charter does not extend 

as far as the religious petitioners suggest. The respondents quite properly point to 

para. 62 in Carter, where the Court clarified the meaning of the right: 

This Court has most recently invoked the right to life in Chaoulli v. Quebec 
(Attorney General), 2005 SCC 35, [2005] 1 S.C.R. 791, where evidence 
showed that the lack of timely health care could result in death (paras. 38 and 
50, per Deschamps J.; para. 123, per McLachlin C.J. and Major J.; and 
paras. 191 and 200, per Binnie and LeBel JJ.), and in PHS, where the clients 
of Insite were deprived of potentially lifesaving medical care (para. 91). In 
each case, the right was only engaged by the threat of death. In short, the 
case law suggests that the right to life is engaged where the law or state 
action imposes death or an increased risk of death on a person, either 
directly or indirectly. Conversely, concerns about autonomy and quality of life 
have traditionally been treated as liberty and security rights. We see no 
reason to alter that approach in this case.  

[185] In my view, there is no evidence of a threat to life in this case.  

[186] Moreover, given the concessions of the respondents and my findings with 

respect to the religious petitioners’ s. 2 Charter rights, I find that it is unnecessary to 

expand the jurisprudence relating to s. 7 of the Charter, and will make no finding with 

respect to s. 7. In Alberta v. Hutterian Brethren of Wilson Colony, 2009 SCC 37 

[Hutterian Brethren], Chief Justice McLachlin, for the majority, concluded that: 

105  The s. 15 claim was not considered at any length by the courts below 
and addressed only summarily by the parties in this Court. In my view, it is 
weaker than the s. 2(a) claim and can easily be dispensed with. To the extent 
that the s. 15(1) argument has any merit, many of my reasons for dismissing 
the s. 2(a) claim apply to it as well. 
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[187] Likewise, here the religious petitioners focussed their submissions on their 

s. 2 Charter rights, and addressed their claim pursuant to s. 7 of the Charter in only 

a summary way.  

(vi) Section 15(1) of the Charter 

[188] Section 15(1) of the Charter protects the equality rights of, inter alia, religious 

individuals. Establishing a violation of s. 15(1) requires the claimant to pass the 

following two-stage analysis: 

(a) Does the impugned law, on its face or in its impact, create a distinction 

on the basis of an enumerated or analogous ground? 

(b) If it does draw a distinction, does the impugned law fail to respond to the 

actual capacities and needs of the members of the group and instead 

impose burdens or deny a benefit in a manner that has the effect of 

reinforcing, perpetuating, or exacerbating their disadvantage? 

[189] The religious petitioners and the intervenor assert that the impugned G&E 

Orders make a distinction between assemblies that are religious in nature, and 

assemblies whose nature is variously economic (business meetings), athletic (gyms 

and swimming pools), educational (schools are open for in-person learning), social 

(restaurant gatherings), mental health oriented (support group meetings), or 

aesthetic (art gallery viewings, the film industry, bands playing at a restaurant). 

[190]  The religious petitioners and the intervenor also contend that if the COVID-19 

transmission risk in these permitted but regulated activities is similar to the COVID-

19 transmission risk in prohibited in-person religious assemblies (while following 

similar public health precautions such as social distancing, masking, and contact 

tracing), then they constitute an appropriate comparator group. 

[191] There is no evidence before me that the G&E Orders only disadvantage a 

group of people based on their religious beliefs. The same activities are allowed and 

restricted for secular and religious people, and whether in a secular or religious 
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setting. The respondents point out that religious schools are as open as secular 

ones. Funerals can be conducted by any religious or secular community. Unless 

they are covered by a specific exemption, non-religious people have no more ability 

to gather than religious ones. 

[192] The G&E Orders are also not an absolute prohibition on in-person religious 

gatherings. The current orders permit multiple forms of in-person religious 

gatherings: 

a) Drive-in services of up to 50 vehicles; 

b) Personal prayer or reflection; and  

c) In-person baptisms, weddings and funerals with up to 10 people in 

attendance. (This is a less restrictive limitation than the original 

November 7th verbal order which limited funerals and weddings to 

immediate household members only.)   

[193] In Hutterian Brethren, the Supreme Court of Canada dealt with the universal 

photo requirement to obtain a driver’s licence in Alberta. Chief Justice McLachlin 

reasoned that: 

108  Assuming the respondents could show that the regulation creates a 
distinction on the enumerated ground of religion, it arises not from any 
demeaning stereotype but from a neutral and rationally defensible policy 
choice. There is no discrimination within the meaning of Andrews v. Law 
Society of British Columbia, [1989] 1 S.C.R. 143, as explained in Kapp. The 
Colony members' claim is to the unfettered practice of their religion, not to be 
free from religious discrimination. The substance of the respondents' s. 15(1) 
claim has already been dealt with under s. 2(a). There is no breach of 
s. 15(1). 

[194] The respondents contend that the same result should apply in this case, as 

the impugned G&E Orders are neutrally defined. 

[195] In response, the intervenor commented that: 

Whereas the section 15(1) claim in Hutterian Brethren was based on a 
neutral policy choice concerning security measures, the impugned orders 
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specifically ban all in-person worship gatherings on the basis of the religious 
purpose of the assembly, while permitting other non-religious gatherings to 
continue. This differential effect is imposed by the definition of “event” and the 
activities exempted from the impugned orders. 

[196] The respondents contend that while s. 15 prohibits governments from 

disadvantaging a group of persons based on their religious beliefs, but should not be 

utilized to test neutrality among practices or beliefs, because that is addressed by 

s. 2(a) of the Charter. 

[197] As with their s. 7 Charter submissions, the religious petitioners addressed 

their claim pursuant to s. 15 of the Charter in only a summary way. They focused 

their submissions on their s. 2 Charter rights. Given the concessions of the 

respondents and my findings with respect to the Charter rights in s. 2, I find that it is 

unnecessary to expand the jurisprudence relating to s. 15 of the Charter, and will 

make no finding with respect to s. 15. 

(vii) Section 1 of the Charter 

[198] Section 1 of the Charter constrains the ability of legislatures to enact laws that 

limit rights and freedoms guaranteed in the Charter: 

1. The Canadian Charter of Rights and Freedoms guarantees the rights and 
freedoms set out in it subject only to such reasonable limits prescribed by law 
as can be demonstrably justified in a free and democratic society.  

[199] Religious bodies have a sphere of independent spiritual authority, at the core 

of which is the authority to determine their own membership, doctrines, and religious 

practices, including manner of worship. 

[200] The intervenor observed that a church’s ability to fulfil its responsibilities and 

religious duties may be legitimately inconvenienced by laws or regulations of general 

application, subject to the state’s duty under the Charter to accommodate religious 

freedom under s. 2(a) and avoid adverse effect discrimination under s. 15. The 

intervenor argues, however, that by the same token, government’s ability to fulfill its 

responsibilities may be legitimately ‘inconvenienced’ by its obligation to respect 

religious institutions and practices. 
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[201] The religious petitioners contend that this is not a case where “the contextual 

factors favour a deferential approach” in determining whether the infringements on 

fundamental rights and freedoms “are demonstrably justified in a free and 

democratic society.” They say that the risks and harms at issue are identifiable in the 

evidence before me, and that the impugned G&E Orders are of general application 

across the province amounting to subordinate legislation and that their enactment 

was not subject to debate or public scrutiny.  

[202] As the G&E Orders infringe the religious petitioners’ s. 2(a), (b), (c), and (d) 

Charter rights, I must determine whether those infringements are justified under s. 1 

of the Charter. The onus at this stage is on the respondents to prove that the 

infringements meet the requirements of s. 1.  

[203] Hutterian Brethren is an example where an infringement of a s. 2 Charter right 

was found to be justified under s. 1 of the Charter. The Supreme Court of Canada 

considered whether the universal photo requirement for drivers’ licences in the 

Province of Alberta constituted a limit on the freedom of religion of Colony members 

who wished to obtain a driver's licence infringing their s. 2(a) Charter rights, and if 

so, whether that infringement was a reasonable limit demonstrably justified in a free 

and democratic society under s. 1 of the Charter.  

[204] At para. 101, Chief Justice McLachlin, for the majority, commented that the 

universal photo requirement addressed a pressing problem and would reduce the 

risk of identity-related fraud, when compared to a photo requirement that permits 

exceptions. 

[205] At para. 102, McLachlin C.J.C. held, however, that that benefit had to be 

weighed against its impact on the limit on the Colony’s religious rights. She 

concluded that as the photo requirement did not deprive members of their ability to 

live in accordance with their beliefs, its deleterious effects, while not trivial, fell at the 

less serious end of the scale, and were justified under s. 1 of the Charter. 
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[206] The parties and the intervenor were unable to agree on the test to be applied 

in the application of s. 1 of the Charter itself in this case. The religious petitioners 

and the intervenor say the test established in Oakes should apply, because the G&E 

Orders are in substance laws of general application. The respondents say the test 

set out in Doré should apply, as it has been explained in Loyola High School v. 

Quebec (Attorney General), 2015 SCC 12 [Loyola], because the G&E Orders are an 

administrative decision. 

[207] In Oakes, at paras. 69-71, Chief Justice Dickson set out the test to be applied 

on a s. 1 analysis. First, the objective which the measures responsible for a limit on 

a Charter right are designed to serve must be sufficiently important to warrant 

justifying limiting the right. Second, the party invoking s. 1 must establish that the 

means chosen are reasonable and demonstrably justified. This second requirement 

involves a form of proportionality test, where the court is required to “balance the 

interests of society with those of individuals and groups”. There are three 

components to the proportionality inquiry. First, the measures adopted must be 

rationally connected to the objective. Second, the means chosen must impair as little 

as possible the right in question. Third, there must be proportionality between the 

effects of the measures and the objective.  

[208] And at para. 71, Dickson C.J.C. elaborated on the third component: 

… Some limits on rights and freedoms protected by the Charter will be more 
serious than others in terms of the nature of the right or freedom violated, the 
extent of the violation, and the degree to which the measures which impose 
the limit trench upon the integral principles of a free and democratic society. 
Even if an objective is of sufficient importance, and the first two elements of 
the proportionality test are satisfied, it is still possible that, because of the 
severity of the deleterious effects of a measure on individuals or groups, the 
measure will not be justified by the purposes it is intended to serve. The more 
severe the deleterious effects of a measure, the more important the objective 
must be if the measure is to be reasonable and demonstrably justified in a 
free and democratic society. 

[209] At paras. 66-68, Dickson C.J.C. discussed the onus and standard of proof on 

a section s. 1 analysis. The onus of proving that a limit on a right of freedom 

guaranteed by the Charter is reasonable and demonstrably justified in a free and 
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democratic society rests upon the party seeking to uphold the limitation. The 

standard of proof is the civil standard, namely proof by a preponderance of 

probability. 

[210] In Christian Medical and Dental Society of Canada v. College of Physicians 

and Surgeons of Ontario, 2018 ONSC 579, the Ontario Divisional Court held that the 

Oakes test applied to the question of whether policies created by the Ontario 

College of Physicians and Surgeons that engaged the Charter rights of Ontario 

doctors were justified under s. 1. 

[211] The Oakes test was also recently applied by the Supreme Court of 

Newfoundland and Labrador in Taylor v. Newfoundland and Labrador, 2020 NLSC 

125, in the context of a Charter challenge to orders of general application issued by 

that province’s Chief Medical Officer of Health authorized by that jurisdiction’s 

equivalent to the PHA. The impugned orders restricted entry into the province to 

prevent transmission of COVID-19. 

[212] In Doré, Madam Justice Abella addressed whether the Oakes framework 

should be used when reviewing an administrative decision that is said to violate 

Charter rights. Writing for the Court, Abella J. wrote: 

57 On judicial review, the question becomes whether, in assessing the 
impact of the relevant Charter protection and given the nature of the decision 
and the statutory and factual contexts, the decision reflects a proportionate 
balancing of the Charter protections at play. As LeBel J. noted in Multani, 
when a court is faced with reviewing an administrative decision that 
implicates Charter rights, "[t]he issue becomes one of proportionality" 
(para. 155), and calls for integrating the spirit of s. 1 into judicial review. 
Though this judicial review is conducted within the administrative framework, 
there is nonetheless conceptual harmony between a reasonableness review 
and the Oakes framework, since both contemplate giving a "margin of 
appreciation", or deference, to administrative and legislative bodies in 
balancing Charter values against broader objectives. 

[213] At para. 37, Abella J. referred to Hutterian Brethren to draw a distinction 

between the approach to be applied when “reviewing the constitutionality of a law” 

and that which should be applied when “reviewing an administrative decision that is 

said to violate the rights of a particular individual”. In doing so, Abella J. effectively 
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affirmed the statement of McLachlin C.J.C. in Hutterian Brethren that “[w]here the 

validity of a law is at stake, the appropriate approach is a [s. 1] Oakes analysis.” 

[214] In Loyola, writing this time for the majority, Abella J. wrote at para. 3 that “the 

result in Doré was to eschew a literal s. 1 approach in favour of a robust 

proportionality analysis consistent with administrative law principles.”  

[215] In Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 

[Vavilov], the Court confirmed the applicability of the Doré framework when 

reviewing an administrative decision that is said to limit a Charter right: 

57 Although the amici questioned the approach to the standard of review 
set out in Doré v. Barreau du Québec, 2012 SCC 12, [2012] 1 S.C.R. 395, a 
reconsideration of that approach is not germane to the issues in this appeal. 
However, it is important to draw a distinction between cases in which it is 
alleged that the effect of the administrative decision being reviewed is to 
unjustifiably limit rights under the Canadian Charter of Rights and 
Freedoms (as was the case in Doré) and those in which the issue on review 
is whether a provision of the decision maker's enabling statute violates 
the Charter (see, e.g., Nova Scotia (Workers' Compensation Board) v. 
Martin, 2003 SCC 54, [2003] 2 S.C.R. 504, at para. 65). Our jurisprudence 
holds that an administrative decision maker's interpretation of the latter issue 
should be reviewed for correctness, and that jurisprudence is not displaced 
by these reasons. 

[216] Under the Doré analysis, the issue is not whether the exercise of 

administrative discretion that limits a Charter right is correct (i.e., whether the court 

would come to the same result), but whether it is reasonable (i.e., whether it is within 

the range of acceptable alternatives once appropriate curial deference is given). An 

administrative decision will be reasonable if it reflects a proportionate balancing of 

the Charter right with the objective of the measures that limit the right. 

[217] In Loyola, Abella J. explained the “analytical harmony” between the 

proportionality analyses required by the Oakes and Doré frameworks: 

[40] A Doré proportionality analysis finds analytical harmony with the final 
stages of the Oakes framework used to assess the reasonableness of a limit 
on a Charter right under s. 1: minimal impairment and balancing. Both 
[Oakes] and Doré require that Charter protections are affected as little as 
reasonably possible in light of the state’s particular objectives: see RJR-
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MacDonald Inc. v. Canada (Attorney General), [1995] 3 S.C.R. 199, at 
para. 160. As such, Doré’s proportionality analysis is a robust one and “works 
the same justificatory muscles” as the Oakes test: Doré, at para. 5. 

[218] In this case, I have determined that the G&E Orders are more akin to an 

administrative decision than a law of general application, and that the Doré test is 

the appropriate test to apply. Although the G&E Orders are not a classical 

administrative adjudicative decision, they were made through a delegation of 

discretionary decision-making authority under the PHA.  

[219] In Trinity Western, at para. 36, the Court explained that on a reasonableness 

review of an administrative decision, a “reviewing court must consider whether there 

were other reasonable possibilities that would give effect to the Charter protections 

more fully in light of the objectives [….] If there was an option or avenue reasonably 

open to the decision maker that would reduce the impact on the protected right while 

still permitting him or her to sufficiently further the relevant objectives, the decision 

would not fall within a range of reasonable outcomes [….] the question is whether 

the administrative decision-maker has furthered his or her statutory mandate in a 

manner that is proportionate to the resulting limitation on the Charter right.” 

[220] In Trinity Western, the majority found that the Law Society of British 

Columbia’s decision not to approve the University’s proposed law school infringed 

s. 2(a) of the Charter, but was justified under s. 1 of the Charter. With respect to the 

infringement, the majority found: 

75 By interpreting the public interest in a way that precludes the approval 
of TWU's law school governed by the mandatory Covenant, the LSBC has 
interfered with TWU's ability to maintain an approved law school as a 
religious community defined by its own religious practices. The effect is a 
limitation on the right of TWU's community members to enhance their spiritual 
development through studying law in an environment defined by their 
religious beliefs in which members follow certain religious rules of conduct. 
Accordingly, their religious rights were engaged by the decision. 

[221] But, applying the Doré framework, the majority concluded that the Law 

Society’s decision was reasonable as it represented a proportionate balance 
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between the limitation on the religious protections under s. 2(a) of the Charter and 

the statutory objectives the Law Society sought to pursue: 

104 Given the significant benefits to the relevant statutory objectives and 
the minor significance of the limitation on the Charter rights at issue on the 
facts of this case, and given the absence of any reasonable alternative that 
would reduce the impact on Charter protections while sufficiently furthering 
those same objectives, the decision to refuse to approve TWU's proposed 
law school represents a proportionate balance. In other circumstances, a 
more serious limitation may be entitled to greater weight in the balance and 
change the outcome. But that is not this case. 

105 In our view, the decision made by the LSBC "gives effect, as fully as 
possible to the Charter protections at stake given the particular statutory 
mandate" (Loyola, at para. 39). Therefore, the decision amounted to a 
proportionate balancing and was reasonable. 

[222] The religious petitioners concede that public health is a sufficiently important 

objective that it can justify limits on Charter rights. But they ask this Court to say that 

the measures Dr. Henry has taken are arbitrary, irrational and disproportionate, and 

therefore not reasonable limits demonstrably justified in a free and democratic 

society. They say that the Court does not owe deference to Dr. Henry in determining 

the constitutionality of her orders.  

[223] The respondents disagree. They say, and I agree, that the question before 

this Court is not whether Dr. Henry reached the correct balance, but whether, on the 

information available to her, she acted within the reasonable range of alternatives. 

This assessment must be based on the record before Dr. Henry.  

[224] Containing the spread of the Virus and the protection of public health is a 

legitimate objective that can support limits on Charter rights under s. 1. An outbreak 

of a communicable disease is an example of a crisis in which the state is obliged to 

take measures that affect the autonomy of individuals and of communities within civil 

society. The constitutional importance of combating the COVID-19 pandemic has 

been stated by courts across the country. 

[225] The respondents concede that there is no question that restrictions on 

gatherings to avoid transmission of the Virus limit rights and freedoms guaranteed 

by the Charter, as well as personal liberty in a more generic sense. But they contend 
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that protection of the vulnerable from death or severe illness and protection of the 

healthcare system from being swamped by an out-of-control pandemic is also a 

matter of constitutional importance. 

[226] The intervenor submits that the risks of in-person religious gatherings were 

“obviously identical risks” to those present in school, gymnasium, support group or 

restaurant settings. This simplistic analysis fails to account for the key distinguishing 

factors relied on by Dr. Henry in restricting religious gatherings including the ages of 

the participants, the intimate setting of religious gatherings, and the presence of 

communal singing or chanting in religious gatherings (and the religious petitioners’ 

evidence shows that masks do not appear to be used throughout religious services 

and that singing is not prohibited).  

[227] The religious petitioners ask me to find that the measures Dr. Henry has 

taken are arbitrary, irrational and disproportionate, and therefore not reasonable 

limits demonstrably justified in a free and democratic society. 

[228] The deprivation of a right is arbitrary if it “bears no connection to” the law’s 

purpose”. As the religious petitioners concede that public health is a sufficiently 

important objective that it can justify limits on Charter rights, I see no basis upon 

which to find that the impugned G&E Orders are arbitrary in the broad sense. 

[229] The fact that some religious activities are restricted and some secular 

activities are not is not necessarily evidence of arbitrariness. There needs to be a 

comparison of comparables and a demonstration that there is no rational basis for 

the distinction. That is not present here.  

[230] Overbreadth allows the courts to recognize that a law is rational in some 

cases, but that it overreaches in its effect in others. The impugned G&E Orders are 

as broad in scope as one might conceive of. However, they are intended to address 

a pandemic that affects all of us. In the result, they are, of necessity, and by design, 

broad enough to affect all British Columbians and those visiting our province. The 

G&E Orders do not overreach.  
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[231] Gross disproportionality targets laws that may be rationally connected to their 

objective, but whose effects are so disproportionate that they cannot be supported. 

Gross disproportionality applies only in extreme cases where “the seriousness of the 

deprivation is totally out of sync with the objective of the measure”. In my view, for 

the reasons I have expressed in the paragraph preceding this one, I find that they 

are not disproportionate. 

[232] The religious petitioners assert that the respondents have failed to 

demonstrate a disproportionate risk of COVID-19 resulting from the Charter-

protected gathering activities at issue in this proceeding, and thus cannot meet the 

requirements of s. 1 of the Charter. 

[233] I disagree. I have set out the series of G&E Orders made by Dr. Henry 

between November 7, 2020 and February 10, 2021, and the basis upon which they 

were made. I find that they were based upon a reasonable assessment of the risk of 

transmission of the Virus during religious and other types of gatherings. 

[234] On the record in this case, I find that Dr. Henry turned her mind to the impact 

of her orders on religious practices and governed herself by the principle of 

proportionality. She consulted widely with faith leaders and individually asked for the 

input of the leaders of two of the churches making up the religious petitioners, while 

affirming the need for respect for the rule of law and public health. 

[235] Under Vavilov at para. 101, there are two bases for holding a decision 

maker’s decisions to be unreasonable. One is a failure of rationality internal to the 

reasoning process. The second is where the decision is untenable in light of a 

factual or legal constraint.  

[236] A decision has internal rationality if the reviewing court can trace the decision 

maker’s reasoning without encountering any fatal flaws in its overarching logic, and 

there is a line of analysis that could reasonably lead the decision maker from the 

evidence before it to the conclusion at which it arrived: Vavilov at para. 102.  
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[237] I accept that under either approach to reasonableness, a reasonableness 

review begins with the reasons of the decision maker and “prioritizes the decision 

maker’s justifications for its decisions”. What matters is not whether there are formal 

reasons but whether the reasoning process underlying the decision is opaque. 

[238] I have concluded that Dr. Henry’s reasons, both in the preambles to the 

orders and in the media events, do not exhibit a failure of internal rationality. 

Gatherings and events are a route of transmission. Whether measures less intrusive 

than prohibition are effective depends on the prevalence of the Virus in the 

community and behavioural factors. Dr. Henry responded to evidence of 

accelerating transmission when she made the orders, and she has explained her 

reasoning. 

[239] I find that in making the impugned G&E Orders, Dr. Henry assessed available 

scientific evidence to determine COVID-19 risk for gatherings in B.C. including 

epidemiological data regarding transmission of the Virus associated with religious 

activities globally, nationally and in B.C., factors leading to elevated transmission risk 

in religious settings, and COVID-19 epidemiology in B.C. 

[240] I also find that in making the impugned G&E Orders Dr. Henry was guided by 

the principles applicable to public health decision making, and in particular, that 

public health interventions be proportionate to the threat faced and that measures 

should not exceed those necessary to address the actual risk. Her orders are limited 

in duration and constantly revised and reassessed to respond to current scientific 

evidence and epidemiological conditions in B.C. 

[241] Through the pandemic, Dr. Henry has consistently expressed her awareness 

of the impacts of her orders, of her mandate to protect public health, and of her duty 

to do so in a way that is proportionate to those impacts, but the religious petitioners 

assert that she did not account for their Charter rights adequately, or at all. 

[242] While she made no specific reference to Charter rights and values prior to her 

G&E Orders of February 5 and 10, 2021, I am unable to accept that those rights and 
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values were not considered by Dr. Henry from the outset of her G&E Orders in 

November 2020.  

[243] I find that Dr. Henry carefully considered the significant impacts of the 

impugned G&E Orders on freedom of religion, consulting with the inter-faith 

community to discuss and understand the impact of restrictions on gatherings and 

events on their congregations and religious practices.  

[244] The dangers that Dr. Henry’s G&E Orders were attempting to address were 

the risk of accelerated transmission of the Virus, protecting the vulnerable, and 

maintaining the integrity of the healthcare system. Her decision was made in the 

face of significant uncertainty and required highly specialized medical and scientific 

expertise. The respondents submit, and I agree, that this is the type of situation that 

calls for a considerable level of deference in applying the Doré test.  

[245] The respondents point to a number of ways in which Dr. Henry’s G&E Orders 

have attempted to minimize impacts on the rights in question. She waited until there 

was evidence of exponential increase in cases, first in the Vancouver Coastal and 

Fraser Health regions and then across the province, before tightening restrictions. 

She has also permitted individual prayer, reflection, and other forms of religious 

activity at places of worship, and individual meetings with religious leaders. And, 

perhaps most importantly, where appropriate, Dr. Henry has made exemptions for 

religious organizations under s. 43 of the PHA. 

[246] I find that Dr. Henry’s decision fell within a range of reasonable outcomes. 

There is a reasonable basis to conclude that there were no other reasonable 

possibilities that would give effect to the s. 2 Charter protections more fully, in light of 

the objectives of protecting health, and in light of the uncertainty presented by the 

Virus.  

[247] Although the impacts of the G&E Orders on the religious petitioners’ rights are 

significant, the benefits to the objectives of the orders are even more so. In my view, 

the orders represent a reasonable and proportionate balance.  
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[248] Thus, the respondents have proven that the limits the G&E Orders place on 

the religious petitioners’ s. 2 Charter rights are justified under s. 1 of the Charter.  

IX. Conclusion 

[249] Mr. Beaudoin has persuaded me that his s. 2(c) and (d) Charter rights were 

infringed by the G&E Orders that predated February 10, 2021, and that the 

infringement of those rights by those orders cannot be demonstrably justified in a 

free and democratic society. 

[250] The religious petitioners have not satisfied me that they are entitled to 

challenge the G&E Orders on their judicial review under s. 2 of the JRPA. Even if 

they could do so, the infringement of their s. 2 Charter rights by the impugned G&E 

Orders is justified under s. 1 of the Charter. This part of their petition is thus 

dismissed. 

X. Remedy for Mr. Beaudoin 

[251] Mr. Beaudoin is entitled to a part of the declaration he seeks, pursuant to 

ss. 24(1) and 52(1) of the Constitution Act, 1982. I declare that orders made by 

Dr. Henry entitled “Gatherings and Events” pursuant to ss. 30, 31, 32 and 39(3) of 

the PHA, including the orders of November 19, 2020, December 2, 9, 15 and 24, 

2020 are of no force and effect as against Mr. Beaudoin as they unjustifiably infringe 

his rights and freedoms with respect to public protests pursuant to ss. 2(c) and (d) of 

the Charter.  

[252] The respondents contend that neither they nor I have specific information 

about the violation ticket issued to Mr. Beaudoin, and that seeking judicial review of 

that ticket before it has been adjudicated would amount to a collateral attack, as the 

validity of the ticket does not necessarily depend upon the constitutionality of the 

impugned orders.  

[253] I have therefore reluctantly come to the view that the respondents’ 

submission with respect to the violation ticket issued to Mr. Beaudoin is correct, and 
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that I should not adjudicate on their validity without the factual background that 

resulted in their issuance.  

“The Honourable Chief Justice Hinkson” 
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 Physicians and surgeons -- Medical malpractice -- Child severing artery and 

suffering extensive blood loss -- Doctor at general hospital arranging to transfer child to 

paediatric hospital -- Child later suffering cardio-respiratory arrest resulting in brain 

damage -- Trial judge finding doctor not negligent -- Court of Appeal reversing 

judgment -- Whether Court of Appeal erred in overturning findings of fact. 

 

 Appeal -- Role of appellate court -- Trial judge finding doctor not liable for 

professional negligence -- Whether Court of Appeal erred in overturning findings of fact. 

 

 Respondents' five-year-old daughter suffered a severe cut to her elbow which 

severed an artery and caused an extensive haemorrhage and blood loss.  Her mother 

bound the arm tightly and took her to a local general hospital.  The child was put in the 

care of the appellant, a general practitioner who was on call at the emergency room.  He 

performed a vein dissection so that fluids could be replaced in the patient's body through 

an intravenous drip.  Realizing, however, that he would be unable to repair the artery, the 

appellant did not proceed with a blood transfusion but decided to send her to a hospital 

specializing in paediatric care.  He telephoned the paediatric hospital and spoke to a 

doctor on call in the emergency room, to whom he described the severity of the patient's 

injury, the treatment administered and the possibility of the child going into shock.  He 

then wrote a transfer order which indicated that the patient was in a state of pre-shock, and 

dispatched the patient in an ambulance.  After she arrived at the paediatric hospital, the 

child was seized with a massive cardio-respiratory arrest.  She suffered a deficiency of 

oxygen to the brain and sustained irreversible brain damage, resulting in complete and 
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permanent disability.  Respondents brought an action against the appellant and the 

general hospital alleging malpractice.  The trial judge found that the appellant had not 

been negligent and dismissed the action.  The Court of Appeal, in a majority judgment, 

reversed the judgment.  The issue before this Court was whether the Court of Appeal 

erred in overturning the trial judge's findings as regards (1) the appellant's decision to 

transfer the patient when he did; (2) his decision not to proceed with a blood analysis and 

transfusion before the transfer; and (3) the information he transmitted to the paediatric 

hospital regarding the patient's condition at the time of the transfer.  In the companion 

case, Lapointe v. Hôpital Le Gardeur, [1992] 1 S.C.R. 000, this Court dealt with the 

hospital's appeal. 

 

 Held:  The appeal should be allowed. 

 

 An appellate court should not interfere with a trial judge's findings and 

conclusions of fact in the absence of a manifest error.  The privileged position of the trial 

judge, who has had the benefit of seeing and hearing the witnesses, extends to the 

testimony of experts as well as ordinary witnesses.  Findings of fact based on the 

credibility of witnesses should not be reversed unless the trial judge made some palpable 

and overriding error.  In this case the trial judge made findings on the credibility of 

witnesses and gave reasons for his preference of the testimony of some over that of others.  

He found the appellant, unlike the doctor who first treated the child at the paediatric 

hospital, to be totally credible, as well as the medical experts who testified for the defence. 
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 Professional liability is governed by the principles of ordinary civil liability.  

Generally, doctors have an obligation of means, and their conduct must be assessed 

against the conduct of a prudent and diligent doctor placed in the same circumstances.  

Medical professionals should not be held liable for mere errors of judgment which are 

distinguishable from professional fault. 

 

 The trial judge concluded that the appellant had exercised proper judgment in 

deciding to transfer the patient when he did.  Sooner or later the child would have had to 

be sent to the better equipped paediatric hospital.  He found that the appellant's decision 

to transfer the child immediately, without giving her a blood transfusion, was reasonable.  

The Court of Appeal's reversal of the findings on this point did not stem from a 

disagreement on the proper standard of liability, nor did the majority find a palpable and 

overriding error in law or in the trial judge's findings of fact.  The appellate court simply 

disagreed with the lower court's appreciation of the facts and substituted its own opinion. 

 

 A majority of the Court of Appeal also concluded that the appellant had 

failed to convey the necessary information to the second hospital, since his telephone 

conversation did not alert the doctor on call to the severity of the patient's condition.  The 

trial judge's conclusion that the appellant had acted diligently in the circumstances was 

based on the evidence, however, and so did not constitute a palpable error.  The evidence 

also confirms that the staff at the paediatric hospital appreciated the incoming patient's 

medical state.  The Court of Appeal was not entitled to substitute its opinion for that of 

the trial judge in these circumstances. 
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 APPEAL from a judgment of the Quebec Court of Appeal, [1989] R.J.Q. 

2619, 25 Q.A.C. 33, 2 C.C.L.T. (2d) 97, reversing a judgment of the Superior Court 

dismissing respondents' action against appellant.  Appeal allowed. 

 

 Paul D. Leblanc and Serge Gaudet, for the appellant. 

 

 Jean-Pierre Pilon and Yvan Major, for the respondents. 

 

 The judgment of the Court was delivered by 

 

//L'Heureux-Dubé J.// 

 

 L'HEUREUX-DUBÉ J. -- This appeal raises once again the important issue of 

the role of an appeal court as regards a trial judge's findings and conclusions of fact, here 

in the context of professional liability. 

 

Summary Facts 

 

 Since this case implies in great part a review of disputed facts, I will discuss 

them in more detail later on.  The basic series of events and their tragic consequences, 

however, are not controversial and can be summarized as follows. 
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 On the afternoon of March 1, 1975, while she was playing at home, the 

five-year old respondent Nancy Lapointe seriously injured herself.  A cut in one of her 

elbows substantially severed her muscles and nerves and the humeral artery, causing an 

extensive haemorrhage and blood loss.  Her mother, the respondent Gabrielle 

Imbeault-Lapointe, bound Nancy's arm tightly with a cloth with the help of her 

brother-in-law, and they drove to Hôpital Le Gardeur, a small general hospital in 

Repentigny, Quebec.  They arrived at the emergency room between 4:15 and 4:20 p.m. 

 

 At Le Gardeur, a nurse put a tourniquet on Nancy's arm and brought her to an 

examining room.  She was put in the care of the appellant, Dr. Maurice Chevrette, a 

general practitioner who was on call at the emergency room that day.  After examining 

the wound, Dr. Chevrette concluded that the first priority was the replacement of fluids in 

the child's body through an intravenous drip, since she had lost a significant amount of 

blood. When the two nurses assisting him, Nurse Hannah-Parr and Nurse 

Richard-Chagnon, were unable to find a place to insert a tube, Dr. Chevrette proceeded to 

a dissection of the vein.  The intravenous drip was eventually put in place and 500 cc. of 

Rheomacrodex was administered.  During the course of this treatment, Nancy was 

conscious and her vital signs remained normal. 

 

 Realizing that he would be unable to repair the artery, Dr. Chevrette phoned 

Hôpital Sainte-Justine, a paediatrics teaching hospital in Montreal.  He spoke to a doctor 

on call in the emergency room, describing the severity of the patient's injury, the treatment 

administered at Le Gardeur, and the possibility of the child going into shock.  He then 

19
92

 C
an

LI
I 1

19
 (

S
C

C
)



 - 8 - 

 
 

 

wrote a transfer order which indicated the emergency treatment the patient had received, 

that she had suffered a severe laceration in the right elbow and that she was in a state of 

pre-shock.  Nancy was put into an ambulance at around 5:30 p.m. for the trip to 

Sainte-Justine about 30 kilometres away, accompanied by her mother and Nurse Parr. 

 

 The ambulance ride between Le Gardeur and Sainte-Justine took about 

twenty-five minutes, during which time Nancy remained conscious and talked to her 

mother.  They arrived at their destination at around 6 p.m., where they were met by the 

surgeon on call, Dr. Yvan Dion.  Nancy was taken to an examining room, where she was 

transferred from the ambulance stretcher to a hospital stretcher.  Dr. Dion proceeded to a 

series of tests, including X-rays.  He removed the elastic tourniquet placed on Nancy's 

arm at Le Gardeur, examined the wound, and installed an inflatable tourniquet. 

 

 At about 6:30 p.m., Nancy's condition began to deteriorate rapidly.  Just 

after she had been taken to the emergency cardiac unit, she was seized with a massive 

cardio-respiratory arrest.  Emergency measures were undertaken, but Nancy suffered a 

critical cerebral anoxia, or deficiency of oxygen to the brain.  She fell into a coma which 

lasted a few weeks.  When she awoke, it became apparent that she had sustained 

irreversible brain damage, resulting in complete and permanent disability. 

 

 The respondents, in their own names and in that of their daughter, took an 

action against Dr. Chevrette alleging malpractice, and against Hôpital Le Gardeur as his 
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employer (see Lapointe v. Hôpital Le Gardeur, [1992] 1 S.C.R. 000, judgment also 

released today). 

 

Judgments 

 

Superior Court 

 

 During the fourteen-day hearing, the trial judge, Vallerand J. (now of the 

Court of Appeal) heard a number of witnesses, particularly expert witnesses.  He made 

determinations with respect to the credibility of these witnesses and found the appellant, 

Dr. Chevrette, as well as experts who testified on his behalf, to be credible.  Assessing 

the whole of the evidence against the standard test of liability for professional negligence, 

he found that Dr. Chevrette had not been negligent in the discharge of his duty toward his 

patient Nancy Lapointe.  Accordingly, he dismissed the respondents' action in the 

following terms: 

 

 [TRANSLATION]  I therefore find that the defendant Chevrette exercised 
sound judgment after having competently assessed the situation and that he 
used all reasonable means at his disposal in caring for his patient.  That 
being so, the inevitable conclusion is that he has discharged any burden of 
proof thrust upon him by the chain of events in question. 

 

 Given this conclusion, Vallerand J. also dismissed the respondents' action 

against Hôpital Le Gardeur. 

 

Court of Appeal, [1989] R.J.Q. 2619 
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 A majority of four judges in the Court of Appeal, each writing separate 

reasons, allowed the appeal on the ground that Dr. Chevrette was negligent on the 

occasion of the transfer of Nancy Lapointe to Hôpital Sainte-Justine.  A majority also 

allowed the appeal against Hôpital Le Gardeur, holding the hospital liable for 

Dr. Chevrette's negligence.  Beauregard J.A., dissenting, would have dismissed the 

appeal, finding no error in the trial judge's determinations and conclusions of fact in the 

context of the professional standard of liability to be met by Dr. Chevrette. 

 

Issues and Arguments 

 

 The appellant takes issue before us with the Court of Appeal's reversal of the 

trial judge's findings and conclusions of fact, more particularly as regards the following 

points: 

 

1.Dr. Chevrette's decision to transfer the patient from Hôpital Le Gardeur to 

Sainte-Justine at the time he did; 

 

2.Dr. Chevrette's decision not to proceed to a blood analysis and transfusion before the 

transfer; 

 

3.The information transmitted by Dr. Chevrette to Sainte-Justine with respect to the 

patient's condition at the time of the transfer. 
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 In the appellant's view, the majority of the Court of Appeal purely and simply 

substituted its opinion for that of the trial judge since it failed to point out any error on his 

part. 

 

 The respondents maintain that the Court of Appeal was correct in allowing 

the appeal since, in their view, the trial judge misinterpreted the evidence with respect to 

the three points mentioned above. 

 

The Role of an Appellate Court 

 

 That an appellate court should not interfere with the findings and conclusions 

of fact of a trial judge, failing a manifest error, is a well-established principle.  As 

Fauteux J. wrote for the Court in Dorval v. Bouvier, [1968] S.C.R. 288, at p. 293: 

 

[TRANSLATION]  Because of the privileged position of the judge who presides at the trial, 
who sees and hears the parties and witnesses and who assesses their 
evidence, it is an established principle that his opinion is to be treated with the 
utmost deference by the appellate court, whose duty is not to retry the case 
nor to interfere by substituting its assessment of the evidence for that of the 
trial judge, except in the case of a clear error on the face of the reasons or 
conclusions of the judgment appealed from. 

 

 The privileged position of the trier of fact extends not only to the testimony of 

ordinary witnesses, but of expert witnesses.  In this respect, Spence J. wrote in Joseph 

Brant Memorial Hospital v. Koziol, [1978] 1 S.C.R. 491, at p. 504: 
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I am strongly of the view that it is not the function of an appellate court to reconsider that 
evidence whether it be upon facts or a matter of professional opinion and 
come to a different conclusion, unless it could be shown that the evidence 
reasonably could not result in justifying the conclusion made by the trial 
judge.  [Emphasis added.] 

 

 This principle of non-intervention also applies where the only issue is the 

interpretation of the evidence as a whole; see Métivier v. Cadorette, [1977] 1 S.C.R. 371, 

at p. 382. 

 

 While an appellate court may review a trial judge's findings of fact, it is not 

its function to conduct a trial de novo.  Laskin C.J. emphasized this point in Schreiber 

Brothers Ltd. v. Currie Products Ltd., [1980] 2 S.C.R. 78, at p. 84: 

 

 It would, of course, be open to an appellate court, where credibility of a 
witness was not in issue, to review findings of fact by a trial judge if they 
were based on a failure to consider relevant evidence or on a 
misapprehension of the evidence.  An appeal, however, is not a complete 
rehearing. 

 

 If an appellate court interferes with findings of fact, it must be on the basis of 

errors made by the trial judge.  The kinds of error which merit intervention on appeal 

were identified by Dickson C.J. in Lensen v. Lensen, [1987] 2 S.C.R. 672, at p. 683: 

 

It is a well-established principle that findings of fact made at trial based on the credibility 
of witnesses are not to be reversed on appeal unless it can be established that 
the trial judge made some "palpable and overriding error which affected his 
assessment of the facts".... 
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 More recently, in Laurentide Motels Ltd. v. Beauport (City), [1989]  1 

S.C.R. 705, this Court allowed an appeal from the Court of Appeal's reversal of the trial 

judge's findings of fact.  After reviewing the authorities, the Court held at p. 794: 

 

When a trial judge is assessing facts in terms of the law, what matters is that his 
conclusions be based on the evidence, that is, consistent with the evidence, 
and that no evidence essential to the outcome of the case be ignored.... 

 
 As regards determination of the facts, which is the sovereign right of the trial 

judge, an appellate court, and a fortiori a second appellate court, will 
intervene only when it has been shown that there is a manifest or palpable 
error by the trial judge.  It is now almost axiomatic to say that determining 
the facts is the province of the trial judge, who has seen and heard the 
witnesses and is in a position to assess the credibility that the testimony of 
each should be given. 

 

 Obviously, the task of an appellate court will be greatly simplified where the 

trial judge has carefully explained the reasons for his or her findings and conclusions.  As 

the Court concluded in Laurentide Motels, supra, at p. 799: 

 

... an appellate court which has neither seen nor heard the witnesses and as such is unable 
to assess their movements, glances, hesitations, trembling, blushing, surprise 
or bravado, is not in a position to substitute its opinion for that of the trial 
judge, who has the difficult task of separating the wheat from the chaff and 
looking into hearts and minds of witnesses in an attempt to discover the truth.  
If it happens that the trial judge neglects to indicate his findings in this respect 
or does not adequately support them, then it may be that an appellate court 
has to form its own conclusions.  However, that is not the case here, where 
as we have seen the judge noted his impressions frequently and supported his 
findings. [Emphasis added.] 

 

 In the absence of an identifiable error by the trial judge, a Court of Appeal 

should not substitute its opinion.  In the words of Lamer J. (now Chief Justice) in 

Beaudoin-Daigneault v. Richard, [1984] 1 S.C.R. 2, at pp. 8-9: 
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... an appellate court should not intervene unless it is certain that its difference of opinion 
with the trial judge is the result of an error by the latter.  As he had the 
benefit of seeing and hearing the witnesses, such certainty will only be 
possible if the appellate court can identify the reason for this difference of 
opinion, in order to be certain that it results from an error and not from his 
privileged position as the trier of fact.  If the appellate court cannot thus 
identify the critical error it must refrain from intervening, unless of course the 
finding of fact cannot be attributed to this advantage enjoyed by the trial 
judge, because nothing could have justified the judge's conclusion whatever 
he saw or heard; this latter category will be identified by the 
unreasonableness of the trial judge's finding.... 

 

 In the case at bar, the appellant urges us to apply these principles since, in his 

view, the Court of Appeal overstepped its authority in reversing the findings and 

conclusions of fact of the trial judge.  Before turning to the case at bar, however, it is 

important to set out the legal framework of this case by briefly reviewing the principles 

governing professional liability. 

 

Professional Liability 

 

 The principles which govern professional liability have a long jurisprudential 

history, but any review of the law must begin with art. 1053 of the Civil Code of Lower 

Canada and the notion of fault: 

 

 1053.  Every person capable of discerning right from wrong is responsible 
for the damage caused by his fault to another, whether by positive act, 
imprudence, neglect or want of skill. 
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 Professional liability imports the principles of ordinary civil liability.  

Generally, doctors have an obligation of means, and their conduct must be assessed 

against the conduct of a prudent and diligent doctor placed in the same circumstances.  In 

the words of Professor Paul-André Crépeau in his seminal article entitled "La 

responsabilité civile du médecin" (1977), 8 R.D.U.S. 25, at pp. 28-29: 

 

[TRANSLATION]  Unless otherwise expressly provided, a physician has, by virtue of a now 
generally accepted classification, an obligation of means, that is he must, as 
stated by the Cour de Cassation in the Mercier case in 1936, provide "care 
which is prudent, attentive, conscientious and, subject to exceptional 
circumstances, in accordance with what is known by science". 

 
 The assessment of such an obligation is to be carried out not in concreto 

based on some subjective criterion such as whether the obligee has done his 
best, but rather in abstracto according to the objective criterion of what a 
prudent and diligent doctor would have done in similar circumstances. 

 

 Elaborating on the notion of fault as it applies to medical professionals, Alain 

Bernardot and Robert Kouri write in La responsabilité civile médicale (1980), at p. 12: 

 

 [TRANSLATION]  Hence the general rule must be the principle of assessment 
in abstracto.  That principle requires that the attitude of a party being sued 
be evaluated in relation to that which a competent professional would have 
had at the same time and in the same place.  But who is this competent 
professional? 

 
 He is a prudent and diligent individual placed in the same situation as the 

party being sued before the courts.  Thus, if a physician is being sued, the 
question is what a prudent and diligent physician would have done. 

 

For a review of the authorities see the recent decision by this Court Roberge v. Bolduc, 

[1991] 1 S.C.R. 374, at pp. 393 et seq. 
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 Courts in Quebec have consistently applied these principles.  In X. v. Mellen, 

[1957] Que. Q.B. 389, the Quebec Court of Appeal held that doctors have an obligation of 

means.  Similarly, in Hôpital général de la région de l'Amiante Inc. v. Perron, [1979] 

C.A. 567, Lajoie J.A. wrote at p. 574: 

 

 [TRANSLATION]  As a general rule, the obligation of a physician and a 
hospital toward a patient is not one of result but of means, that is an 
obligation of prudence and diligence whose violation is not to be assessed 
subjectively by inquiring whether the author of an act or omission has done 
his best, but rather according to an objective and abstract criterion under 
which the court asks what another doctor, another specialist, another nurse of 
ordinary and reasonable knowledge, competence and skill would have done 
in circumstances similar to those in which the person whose conduct is to be 
judged found himself or herself. 

 

 See also:  Tremblay v. Claveau, [1990] R.R.A. 268 (C.A.), at p. 271; 

Cloutier v. Hôpital le Centre hospitalier de l'Université Laval (CHUL), [1990] R.J.Q. 717 

(C.A.), at p. 721; and Vigneault v. Mathieu, [1991] R.J.Q. 1607 (C.A.), at pp. 1614-15. As 

the judgment from Hôpital général de la région de l'Amiante indicates, courts should be 

careful not to rely upon the perfect vision afforded by hindsight. In order to evaluate a 

particular exercise of judgment fairly, the doctor's limited ability to foresee future events 

when determining a course of conduct must be borne in mind. Otherwise, the doctor will 

not be assessed according to the norms of the average doctor of reasonable ability in the 

same circumstances, but rather will be held accountable for mistakes that are apparent 

only after the fact.  
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 Both doctrine and case law emphasise that medical professionals should not 

be held liable for mere errors of judgment which are distinguishable from professional 

fault.  According to Hyde J. in X. v. Mellen, supra, at p. 406: 

 

 The surgeon is, certainly, not to be judged by the result, nor is he to be 
condemned for a mere error in judgment.  That error however must, as Rand 
J. says in Wilson v. Swanson [[1956] S.C.R. 804, at p. 812], be "distinguished 
from an act of unskilfulness or carelessness or due to lack of knowledge". 

 

 This approach was upheld by this Court in Martel v. Hôtel-Dieu St-Vallier, 

[1969] S.C.R. 745; see also Cloutier, supra, at p. 721. 

 

 Given the number of available methods of treatment from which medical 

professionals must at times choose, and the distinction between error and fault, a doctor 

will not be found liable if the diagnosis and treatment given to a patient correspond to 

those recognized by medical science at the time, even in the face of competing theories.  

As expressed more eloquently by André Nadeau in "La responsabilité médicale" (1946), 

6 R. du B. 153, at p. 155: 

 

[TRANSLATION]  The courts do not have jurisdiction to settle scientific disputes or to 
choose among divergent opinions of physicians on certain subjects.  They 
may only make a finding of fault where a violation of universally accepted 
rules of medicine has occurred.  The courts should not involve themselves in 
controversial questions of assessment having to do with diagnosis or the 
treatment of preference. 

 

 Or, as summarized by Brossard J. in Nencioni v. Mailloux, [1985] R.L. 532 

(Sup. Ct.), at p. 548: 
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[TRANSLATION]  . . . it is not for the court to choose between two schools of scientific 
thought which seem to be equally reasonable and are founded on scientific 
writings and texts.... 

 

 It is with these parameters in mind that this case must be reviewed and 

analyzed. 

 

Analysis 

 

Introduction 

 

 In the case at bar, the Court of Appeal had the benefit of a lucid, 

well-reasoned and detailed judgment by the trial judge.  Vallerand J. carefully examined 

the evidence and expressed his views in great detail.  More importantly, he made 

findings on the credibility of witnesses and gave reasons for his preference of some 

witnesses' testimony over others. 

 

 First, the trial judge found the appellant Chevrette totally credible.  In 

accepting the doctor's account of the events which took place at Hôpital Le Gardeur, 

Vallerand J. wrote: 

 

[TRANSLATION]  The fact is that notwithstanding his interest in the case, Dr. Chevrette 
gave, without ever contradicting himself, testimony which was at once 
spontaneous, carefully considered and accurate, restrained, balanced and 
undogmatic, corroborated by auxiliaries whose credibility was equal to his 
own.  This testimony has not been seriously controverted in any way. 
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 He also made it clear that he fully accepted the testimony of Nurse Parr, who 

travelled in the ambulance with Nancy to Sainte-Justine.  He noted: 

 

[TRANSLATION]  What I have said concerning the testimony of Dr. Chevrette applies also 
to the conduct of Nurse Parr, particularly since, if she had wished to put 
herself beyond all blame and give her colleague and her employer the benefit 
of false testimony, she could easily and with virtually no risk of being found 
out have stated that she uncovered the wound during the journey and 
observed that there was no haemorrhage.  She could likewise have denied 
the presence of blood on the stretcher. 

 

 In contrast, Vallerand J. found Dr. Dion, the doctor who first treated Nancy 

in the emergency room at Sainte-Justine, not to be a credible witness.  With respect to his 

testimony regarding the alleged inadequacy of the tourniquet applied by Dr. Chevrette, 

the trial judge wrote: 

 

[TRANSLATION]  The witness Dion is the only one to give evidence with regard to this 
fundamentally important observation [of blood on the stretcher].  Not the 
slightest mention was made of it by those -- the ambulance attendant, the 
resident doctor and the nurses -- who had been busily engaged around the 
stretcher (the ambulance stretcher and not that of the hospital where it would 
appear the child was placed upon admission).  While it is true that Dr. Dion 
expressed very dramatically his sentiments to Dr. Taché, the plastic surgeon 
summoned to repair the wound, that occurred after the heart failure and is 
thus equally consistent with the truth as with an attempt to deflect possible 
blame. 

 
 That having been said and given the significance of the blame, which, it will 

be seen, is in keeping with all other aspects of the case, it becomes essential 
to determine Dion's credibility as a witness.  As to his conduct on the stand, 
it was, apart from a certain offhandedness not at all out of place within a 
context of amiable bonhomie, unexceptionable.  More disturbing, however, 
is the discovery, upon examination of the exhibits and the testimony, that the 
witness Dion just as casually confused his recollection, his assessment and 
his understanding of the hospital record, relying on his own imagination, and 
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that on numerous points he is clearly contradicted by the evidence as a whole 
and, in some instances, by witnesses whose credibility is beyond all doubt. 

 

 Vallerand J. also explained why he discounted the evidence of the experts 

who testified on behalf of the respondents.  In his view, their opinions were based on the 

version of facts related in the discredited testimony of Dr. Dion.  He stated: 

 

[TRANSLATION]  If some doctors called by the plaintiffs saw fit to be very critical in this 
regard only in their assessment of Dr. Chevrette, I believe it is because they 
had been to a large degree set against him by the statements of their colleague 
Dr. Dion, which neither they nor the plaintiffs had any reason to disbelieve, 
and that as professionals they were outraged by what they perceived to have 
been the conduct of Dr. Chevrette.  I am also of the opinion that based on the 
arrival of a child weltering in its own blood, they believed themselves 
duty-bound to pass upon all aspects of the case a judgment at once emotional, 
harsh and absolute.  I do not think they should be open to serious criticism 
for that, their lack of objectivity being explicable in light of the facts as they 
believed them to be and the seriousness of the events.  I must, however, 
without ascribing to them any bad faith, much less evil intent, be extremely 
careful in considering opinions and assessments more categorical and 
absolute than would appear to be warranted by the evidence, which, I might 
add, I accept. 

 

 On the other hand, Vallerand J. emphasised the credibility of the experts who 

testified in support of the appellant, Doctors Cossette and Laflèche, writing: 

 

 [TRANSLATION]  It now remains to examine the analyses of Cossette and 
Laflèche, the expert witnesses of the defence. 

 
 I have already indicated that the conduct of both on the stand was exemplary 

in every way.  Likewise their competence in the field of vascular medicine is 
undeniable, particularly that of Dr. Cossette, who has carried out extensive 
studies of shock.  Their testimony is based on the evidence of Dr. Chevrette 
-- which evidence, as did the judge, they accept totally, both on the objective 
question of the events themselves and on the subject of his assessment of the 
situation, indeed on that of his feelings at the time, and it is for that reason all 
the stronger and more relevant.  While it is true that the Court is not bound 
by expert opinion, in this instance I unhesitatingly endorse all the conclusions 
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of Doctors Cossette and Laflèche with respect to the professional conduct of 
the defendant Chevrette.  In fact, those are the very inferences which I 
myself would have drawn from the evidence as a whole by the application of 
simple ordinary common sense, without the benefit of the opinions or the 
teaching of the experts. 

 

 He noted specifically with respect to Dr. Laflèche's testimony: 

 

[TRANSLATION]  I will not repeat here the demonstration of that point by Dr. Léo 
Laflèche, whose experience and qualifications in the field are unquestionable 
and whose testimony, while unsparing of Dr. Dion, revealed a careful 
examination of the record and a full understanding of the duties of an expert 
witness, unblemished by unwholesome professional solidarity. 

 

 Similarly, in discussing an opinion expressed by Dr. Cossette, he wrote that 

[TRANSLATION] "the knowledge, level-headedness and objectivity" of this expert were 

above reproach. 

 

 Finally, the trial judge made it clear that he was fully aware of the medical 

context of the case.  For instance, he explained the nature of Nancy Lapointe's injury and 

cardiac arrest as it was related to him by the experts called to the stand, and the four-step 

treatment which a serious haemorrhage requires, as well as the danger o f shock and the 

phenomenon of compensation.  His reasoning regarding the respondents' specific 

allegations was equally meticulous.  For example, with respect to the claim of massive 

blood loss in the ambulance due to an insufficient tourniquet (apparently a major focus at 

trial but not relied on by the Court of Appeal), Vallerand J. carefully reviewed all of the 

evidence and lack thereof, noting how and why he drew certain inferences and assessing 

the credibility of various witnesses. 
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 The Court of Appeal could not ignore these findings, nor should we, in 

discussing the three issues which form the basis of this appeal and to which I now turn. 

 

 (a) The transfer to Sainte-Justine 

 

 In dealing with the allegation that the appellant Dr. Chevrette was at fault in 

deciding to transfer the patient to Sainte-Justine when he did, Vallerand J. first concluded 

that sooner or later Nancy would have had to be sent to the better-equipped paediatric 

hospital.  He wrote: 

 

 [TRANSLATION]  All agree that in order to repair the wound a transfer to 
Sainte-Justine hospital had to be effected by early evening at the latest.  
Likewise I accept, without denying the capacity of Le Gardeur hospital in 
this regard, that Sainte-Justine hospital was in all respects much better able to 
follow the progression of the apprehended shock and to carry out all the tests 
required for this purpose and, if necessary, to intervene in the case of heart 
failure. 

 
 A transfer was thus necessary in the medium term for surgical purposes and 

advisable in the short term in order to control the blood loss.  All that 
remained to be decided was the time.  Dr. Chevrette took into account the 
distance to be covered, the immediate availability of an ambulance, the 
duration of the journey, the clinical condition of the patient -- which, in the 
opinion of Dr. Cossette, whose knowledge, level-headedness and objectivity 
are beyond reproach, appeared less serious than feared by Dr. Chevrette 
himself -- and the advantages, the disadvantages and the risks of the transfer, 
and, having done so, saw fit to proceed with it. 

 

 The judge then reviewed the parties' arguments.  Dr. Chevrette claimed that 

he had exercised sound medical judgment, and presented expert evidence in support, 
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while the respondents and their experts maintained that the decision to transfer the patient 

at that time was irresponsible and medically unsound. 

 

 Having previously found that respondents' experts had based their 

assessment of Dr. Chevrette's conduct on the erroneous information supplied by 

Dr. Dion, Vallerand J. ruled that their opinion with respect to whether Dr. Chevrette had 

acted properly in the circumstances was not to be retained.  As he observed: 

 [TRANSLATION]  So according to the plaintiffs' expert witnesses, the transfer 
was ill-advised, while those of the defence opined that the defendant 
Chevrette had fully and judiciously assessed the situation and exercised his 
professional judgment while taking all necessary precautions. 

 
 It is well established in the case law that, when confronted with two generally 

recognized schools of thought, the Court will not interfere with the 
reasonable choice of one or the other.  Only at first blush, however, does the 
problem here seem to present itself in that light, for the plaintiffs submit that 
the defendant simply "got rid" of his patient -- an aspersion on the doctor's 
integrity, and not merely on his competence, which again, apart from the 
image of the unconscious child weltering in its own blood, was quite 
inconsistent with the evidence.  The plaintiffs forcefully add in passing that 
whatever the case may be, there can never be any question of transferring a 
patient before his circulation has been stabilized, an assertion which the 
plaintiffs' witness Dr. Blanchard, when pressed a bit harder, found himself 
forced, with the help of an obvious example, to qualify by speaking of an 
exercise of judgment based on an assessment of the situation.  Accepting as 
I do this qualification by the plaintiffs' expert and accepting the evidence of 
the defence experts on this point, I find that the advisability of a transfer at a 
given time is a matter of professional judgment.  But by alleging that 
Dr. Chevrette "got rid" of his patient, thereby failing to assess the situation 
and to exercise his judgment, the plaintiffs are contributing only very 
incidentally to the Court's evaluation of Dr. Chevrette's exercise of judgment. 

 

 The trial judge then assessed the conduct of Dr. Chevrette in light of the 

circumstances of the treatment at Hôpital Le Gardeur as revealed by the evidence and, in 

particular, by the testimony of the medical experts Doctors Cossette and Laflèche.  

19
92

 C
an

LI
I 1

19
 (

S
C

C
)



 - 24 - 

 
 

 

Based on Dr. Chevrette's testimony and that of his experts, Vallerand J. found that 

Dr. Chevrette had exercised proper judgment.  His conclusions bear repeating: 

 

 [TRANSLATION]  I therefore find that the defendant Chevrette exercised 
sound judgment after having competently assessed the situation and that he 
used all reasonable means at his disposal in caring for his patient.  That 
being so, the inevitable conclusion is that he has discharged any burden of 
proof thrust upon him by the chain of events in question. 

 

 In the Court of Appeal, Jacques and LeBel JJ.A. overturned the trial judge on 

this specific point.  While LeBel J.A. focused more specifically on the need for a blood 

transfusion before the transfer, Jacques J.A. wrote categorically at p. 2629: 

 

 [TRANSLATION]  The transfer was not absolutely necessary when it was 
carried out, nor was it one of the risks inherent in the emergency treatment.  
It was imposed without adequate justification -- the danger of cerebral anoxia 
-- when there existed no risk of immediate loss of the limb. 

 
 This decision, unjustified in the circumstances, resulted in Nancy's losing any 

chance of being healed. 

 

 Neither Mailhot nor Beauregard JJ.A. agreed with their colleagues on this 

aspect of the appeal.  They were of the view that the appreciation of expert testimony 

with regard to professional judgment is the province of the trial judge and that Vallerand 

J. had not erred in this regard (see pp. 2622 and 2645); Monet J.A. is silent on this issue. 

 

 In overturning the findings of the trial judge on this point, neither LeBel nor 

Jacques JJ.A. made any concrete reference to the expert opinions or to any other evidence 

presented at trial.  With respect, in so doing, they purely and simply substituted their 
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opinion for that of the trial judge in the absence of a determination of any palpable error 

on his part.  Moreover, according to my reading of the evidence, there was ample 

evidence upon which the trial judge could come to the conclusion that Dr. Chevrette's 

decision to transfer Nancy was justified.  By way of example, the medical expert 

Dr. Cossette testified as follows (at p. 1221, C.O.A.): 

 

 [TRANSLATION] 
 Q.Dr. Cossette, do you think in retrospect that the record demonstrates a real 

justification for Dr. Chevrette's decision to transfer the patient? 
 
 A.Yes. 
 
 Q.Would you please elaborate? 
 
 A.As I explained this morning, I think that considering the circumstances and 

the equipment available as well as Dr. Chevrette's experience, he 
believed that he had done all within his power and that he had no option 
but to transfer the child to a place where treatment could be continued 
and, in my view, that was the correct decision in those circumstances. 

 

 Doctors Provost, Laflèche and Laberge also testified that an immediate 

transfer was sound given the particular circumstances facing Dr. Chevrette at the time, 

testimony examined meticulously by the trial judge.  I fail to see how the Court of 

Appeal could overturn those findings while not pointing out where the trial judge had 

misinterpreted the evidence. 

 

 (b) The blood transfusion 

 

 This issue is closely related to the issue of the transfer from Le Gardeur to 

Hôpital Sainte-Justine.  The respondents contend that the Court of Appeal was right in 
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concluding that the transfusion was essential before Nancy was sent to Sainte-Justine, and 

that the failure of Dr. Chevrette to proceed to such a transfusion constituted a fault on his 

part. 

 

 In his judgment, Vallerand J. referred to the factors which Dr. Chevrette took 

into consideration in order to assess Nancy's condition and determine the priorities of 

treatment.  He said: 

 

  [TRANSLATION]  On the evidence, the gravity of the case as it presented 
itself to Dr. Chevrette was indicated by the arterial and therefore probably 
significant haemorrhage together with the child's pallor, and led to fears, 
without necessarily demonstrating their existence, of the phenomena of 
compensation, of vasoconstriction and therefore of apprehended shock.  On 
the other hand, all vital signs were positive.  It was thus a question of 
stemming the haemorrhage, of replacing the lost fluids, of giving blood and, 
finally, of repairing the wound. 

 

 After assessing the evidence quoted above as to why a transfer to 

Sainte-Justine was required, the trial judge continued: 

 

 [TRANSLATION]  He nevertheless had to stop the haemorrhage and replace the 
volume of lost fluids, which he did.  Of course, we now know that it took 
almost an hour to insert the intravenous tube.  And it might be thought that 
if, during that same hour, the necessary tests had been carried out to identify a 
compatible blood type, the child could have been sent off with blood instead 
of intravenous solution and the outcome might have been better.  But on the 
evidence, there was no indication that setting up the intravenous drip would 
be so difficult and that blood ordered on arrival might perhaps be availab le 
even before it could be used.  It was reasonable to expect that it would not be 
available until after the patient's departure and would thus be useless unless 
the patient was held back, which was judged inadvisable. 
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 In sum, Vallerand J. found that Dr. Chevrette's decision to transfer Nancy to 

Sainte-Justine immediately, without giving her a blood transfusion, was reasonable. 

 

 On appeal, Jacques and LeBel JJ.A. focused particularly on Dr. Chevrette's 

failure to account for the dynamic evolution of the child's condition, especially the risk of 

sudden shock, and his failure to discover, by asking either Nancy's parents or the nurses 

on staff, exactly how much blood she had lost.  According to Jacques J.A. at p. 2629: 

 

 [TRANSLATION]  Dr. Chevrette's conclusion that he "could not assume a 
transfusion would later be necessary" is inconsistent with his own premises 
inasmuch as he did not even attempt to evaluate blood loss although he had 
observed the existence of a pre-shock condition.  He was aware of the 
deceptiveness of the defence and compensation mechanisms in children and 
of the dynamic, constantly evolving, nature of shock.  These medical facts 
are uncontroverted. 

 
 It is an established fact that setting up a blood transfusion, that is from the 

moment a blood sample is taken until the patient actually begins receiving 
blood, takes from 30 to 45 minutes, whether at Le Gardeur or at 
Sainte-Justine.  It is also established that the wound had to be repaired and 
circulation restored within no more than five to seven hours.  It is also clear 
that mere compensation by means of fluid replacement had but limited value 
and was no more than a stopgap. 

 
 In these circumstances, blood transfusion was of paramount importance and 

ought to have preceded repairing the wound in the sequence of emergency 
care. 

 

 Similarly, LeBel J.A. held at p. 2638: 

 

[TRANSLATION]  . . . because of the instability characteristic of the pre-shock state and 
given that Dr. Chevrette did not really know the extent of the blood loss, 
although the circumstances should have led him to suspect its seriousness, 
the most appropriate measure would eventually have been a transfusion. 
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 The plaintiffs do not deny that as a preliminary mesure the injection of a 
solution such as Rheomacrodex helped replenish fluids in the bloodstream.  
This treatment did nothing, however, to remedy the pre-shock condition.  To 
get the patient out of this state and to prevent the onset of shock or heart or 
brain trouble, there was ultimately nothing for it but to inject whole blood.  
That would, of course, have taken more time, perhaps an hour.  The 
dissection of the vein turned out to be difficult and it was necessary to carry 
out blood typing.  However, this sort of intervention, in which the attending 
physician could have been assisted by the duty surgeon if the difficulties 
encountered made it necessary, would have enabled Nancy Lapointe's 
condition to have been more effectively stabilized before her transfer to 
Sainte-Justine.  The additional delay would have provided sufficient time to 
proceed with the repairing of the limb.  The cardiac arrest at Sainte-Justine 
hospital and its consequences would thereby likely have been avoided. 

 

 And, although less unequivocal, Mailhot J.A. wrote at p. 2645: 

 

[TRANSLATION]  ... because of the instability characteristic of the pre-shock state and 
given that Dr. Chevrette did not really know the extent of blood loss, 
although he could have guessed it to be considerable from the nature of the 
wound, he should have immediately carried out a blood analysis in order to 
determine the patient's blood group in anticipation of a possible blood 
transfusion. 

 

 It is clear that the reversal of the trial judge's findings on this point did not 

stem from a disagreement on the proper standard of liability, since none of the appellate 

court judges stated or even implied that Vallerand J. had misapprehended the legal test.  

Nor is it apparent that the majority found a palpable and overriding error in law or in the 

trial judge's findings and conclusions of fact.  One must conclude, then, that the appellate 

court simply disagreed with the lower court's appreciation of the facts, and so substituted 

its own interpretation. 
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 For example, Vallerand J. indicated that, according to the evidence he found 

credible, Dr. Chevrette could not have foreseen the time it would take to administer 

intravenous treatment at Le Gardeur, and hence he could not be blamed for not having 

ordered blood-typing in the interim.  Yet LeBel J.A. held that Dr. Chevrette should have 

proceeded with blood tests once he realized how long the dissection would take, without 

indicating where the trial judge had made an error in his assessment of the evidence on 

this point nor why the Court of Appeal should be entitled to accept the evidence of expert 

witnesses which the trial judge had found not to be credible. 

 

 Similarly, Vallerand J. found as a fact that, in the opinion of credible medical 

experts, the defendant made a reasonable decision with respect to the transfusion.  The 

majority of the Court of Appeal seems to have simply ignored this finding and, without 

referring to an error or a disregard by the trial judge of the relevant evidence, held that 

Dr. Chevrette made a completely irresponsible decision when he chose to order an 

immediate transfer rather than perform a transfusion at Hôpital Le Gardeur. 

 

 My own reading of the evidence indicates that, on this particular point, the 

trial judge neither ignored nor misapprehended the evidence.  While the Court of Appeal 

focused on Dr. Chevrette's failure to ask Nancy's parents how much blood she had lost 

before arriving at Le Gardeur, the testimony of the experts found credible by Vallerand J. 

shows that Dr. Chevrette would have been able to estimate the blood loss based on the 

patient's vital signs and clinical status (see evidence of Dr. Cossette, at p. 1143 C.O.A.).  

As well, the child's vital signs, well within the normal range, her state of consciousness 
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and the lack of change in her condition from the time she left Le Gardeur to the time she 

arrived at Sainte-Justine indicate that her condition had stabilized even in the absence of a 

blood transfusion, vindicating Dr. Chevrette's decision to make the transfer to the 

better-equipped hospital right away (see testimony of Dr. Laflèche, at p. 1274 C.O.A.; 

testimony of Dr Cossette, at pp. 1167-68 C.O.A.). 

 

 In my view, the Court of Appeal had no grounds upon which to reverse the 

findings of the trial judge on this point. 

 

 (c) The information transmitted to Sainte-Justine 

 

 Although the issue of the information given by Dr. Chevrette to the Hôpital 

Sainte-Justine does not appear to have been central at trial, it became a focal point in the 

case before the Court of Appeal. 

 

 Vallerand J. disposed of this matter in the following terms: 

 

 [TRANSLATION]  That brings me to the second criticism:  the defendant 
Chevrette's alleged failure to fulfil his duty to transmit when the patient was 
transferred all information required to ensure continuity of treatment.  This 
criticism can be quickly disposed of. 

 
 I find, for the preceding reasons, that it was Dr. Chikhany and not Dr. Dion 

whom Dr. Chevrette informed of his patient's arrival.  I likewise find that he 
then attempted, albeit not without some difficulty, to provide all relevant 
information and to bring home to his interlocutor the seriousness of the case.  
The certificate sent with the patient was admittedly succinct.  I adopt 
however without qualification the opinion of Dr. Laflèche that Dr. Chevrette 
scarcely had time to write out a certificate and that, as far as he was 
concerned, it seemed infinitely preferable to give the information orally so 
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that the two physicians could communicate fully, rather than to scribble a few 
words on a sheet of paper. 

 
 To conclude on the subject of this criticism, I note that, even supposing it to 

be valid, it could be directed at both interlocutors, since the obligation to 
request all necessary information was undoubtedly as important as the duty 
to provide it, once it is accepted, which it is, that Dr. Chevrette announced the 
arrival of a patient with a serious arterial haemorrhage. 

 

 All of the judges on appeal expressed concern on this point, the majority 

holding that Dr. Chevrette should have made further attempts to alert the staff at 

Sainte-Justine to the seriousness of the incoming case once he realized that his initial 

phone call might not have been effective.  Monet J.A. emphasized that, given his doubts 

about the effectiveness of his phone call, Dr. Chevrette should have taken further steps (at 

p. 2625): 

 

[TRANSLATION]  It is thus apparent that Dr. Chevrette himself believes that he failed to get 
the message across to his interlocutor, i.e. that it was a case of extreme 
urgency, almost of life or death.  He hung up, frustrated.  Though 
disappointed with the lack of response on the part of his interlocutor, whom 
he had not succeeded in making aware of the problem, he did nothing.  He 
made no other call to a head of medical services, to a duty surgeon or even to 
the head nurse.  There was nothing in the way of an S.O.S intended for the 
medical team at Sainte-Justine, which could have been given to the nurse 
accompanying the child in the ambulance.  And yet that certainly was not 
the time to spare the feelings of an unknown and phlegmatic interlocutor.  
Indeed, had Sainte-Justine hospital been sued, it could probably have argued 
that it was justified in believing that the patient's condition had been 
stabilized at Le Gardeur hospital even though from the perspective of a 
non-specialist the case appeared serious. 

 
 That, in my opinion, was a violation of the duty of care. 

 

 After reviewing the information which Dr. Chevrette could have sent, 

Mailhot J.A. concluded at p. 2646: 
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 [TRANSLATION]  It can be imagined that in an emergency situation such as 
Nancy Lapointe's, the summary of relevant facts ought to have accompanied 
the child, and the transfer document, while terse, did not, in my view, contain 
the relevant information.  Nothing could be further from my intention than 
to require a long and complex composition, since, according to the experts, 
the time factor is important in the case of a five-year-old child in a state of 
pre-shock, who has experienced considerable blood loss and whose 
physiological defence mechanisms may suddenly fail, but the relevant 
information should have appeared on the transfer document. 

 
 Furthermore, I do not believe that I am imposing on Dr. Chevrette an 

obligation which did not exist in 1975.  In my view, a physician whose 
services have been sought and who, in his professional judgment, decides to 
send his patient to another institution or another professional, must take the 
necessary steps to ensure that they are provided with the relevant information 
essential for the continuation of treatment.  This obligation is all the more 
imperative in a case of emergency and where a child of tender years, having 
suffered considerable blood loss, is in the aforementioned state of pre-shock. 

 
 Thus, with respect for the opinion of the trial judge, I cannot, as he did, 

summarily dismiss the criticism levelled against Dr. Chevrette that he failed 
to pass on all the information required to ensure continuity of treatment.  
[Emphasis in original.] 

 

 For his part, LeBel J.A. found a causal connection between Dr. Chevrette's 

conduct and the eventual deterioration in Nancy's condition (at p. 2638): 

 

 [TRANSLATION]  The conduct of the doctors at Sainte-Justine hospital on the 
patient's arrival at the outpatient clinic indicates clearly that the immediate 
urgency of Nancy Lapointe's case was not completely understood.  A series 
of tests and checks, most notably X-rays, were carried out prior to treatment.  
If Dr. Chevrette had ensured, in his oral or written communications or those 
relayed by the nurse accompanying Nancy Lapointe, that the necessary 
information had been passed on and understood, a different approach would 
likely have been taken at Sainte-Justine hospital.  Treatment would have 
been pursued with greater diligence and a greater sense of the real urgency of 
the patient's case. 

 

 Beauregard J.A., however, wrote on this point at p. 2624: 
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 [TRANSLATION]  I am tempted to conclude that Dr. Chevrette was not 
particularly careful.  But, again, even if that is true, I could not find him 
liable as the evidence does not establish on the balance of probabilities a 
causal nexus between the fault I ascribe to Dr. Chevrette for the purposes of 
this discussion and the fact that the child lapsed into a state of shock. 

 
 Was the shock due to the fact that, at Sainte-Justine, the gravity of the case 

not being known, too much time was taken in treating the child, or did it stem 
rather from the fact that, at that hospital, even if the seriousness of the case 
was known, someone negligently allowed the child to lose much blood?  We 
do not have the answer to this two-part question either and, in my view, the 
appellants ought to have provided that answer. 

 
 Given our ignorance of the actual events, it is extremely dangerous to give 

judgment against Dr. Chevrette, with all that entails, when, from the steps 
taken by the medical authorities at Sainte-Justine upon the child's arrival 
there, one is inclined to conclude that the gravity of the situation was known.  
There is in fact serious evidence to suggest that at the very time these steps 
were being taken there was some inopportune fiddling with the tourniquet. 

 

 The majority of the Court of Appeal concluded, therefore, that since 

Dr. Chevrette's professional obligation included conveying the necessary information to 

the second hospital, he failed because the telephone conversation with Dr. Chikhany did 

not alert the latter to the severity of Nancy's condition.  In particular, they expressed the 

view that a lengthier note would have been appropriate. 

 

 In reversing the holding of the trial judge on this point, one must assume that 

the court was well aware that Dr. Chevrette's obligation was one of means, since the court 

did not indicate that it proceeded from a different legal standard.  Neither did the court 

imply that the trial judge had applied the wrong test.  If the Court of Appeal found that 

the trial judge misread the evidence on this point, it did not indicate the evidence upon 

which it based its findings, nor the evidence the trial judge misapprehended.  The Court 
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of Appeal instead focused uniquely on Dr. Chevrette's testimony, in which he related his 

doubts about his success in alerting Dr. Chikhany sufficiently to the gravity of the 

incoming case.  The trial judge, however, discussed this point in the context of the whole 

of the evidence, particularly the expert evidence put before him by Dr. Laflèche, to the 

effect that a telephone call was a more effective means of communication than a lengthy 

note in the circumstances. 

 

 There is no indication that Vallerand J. had anything less than a full grasp of 

the evidence on this point, including Chevrette's own testimony, nor that he 

misapprehended such evidence.  His conclusion that Dr. Chevrette had acted diligently 

in the circumstances is not open to criticism since it is based on such evidence which he 

found credible.  Taken in isolation, Dr. Chevrette's frank discussion of his worries might 

have had some importance.  When considered, however, in the context of all the other 

evidence, and in view of the findings of credibility by the trial judge, that particular 

testimony is not determinative.  In my view, this finding did not constitute a palpable 

error since the trial judge based his conclusions on the evidence.  The Court of Appeal 

was not entitled to substitute its opinion for that of the trial judge in such circumstances. 

 

 On this point, the evidence clearly shows that the staff at Sainte-Justine were 

sufficiently alerted to Nancy's condition that they knew it was serious, were expecting her 

and gave her immediate priority of treatment (see the trial judge's finding on this point).  

As well, the doctor who spoke on the phone with Dr. Chevrette, Dr. Chikhany, was 

alerted by the call to the severity of the case sufficiently that he wrote on the admission 
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sheet [TRANSLATION] "significant arterial haemorrhage", critical information that did not 

appear on the transfer note nor that could be discerned from Nancy's condition on arrival 

at Sainte-Justine (see p. 915 C.O.A.).  The transfer note together with the admission 

sheet and other documents at Sainte-Justine confirm that the staff appreciated the 

incoming patient's medical state (see exhibits P-2, P-2A and P-1A).  The information on 

exhibit P-2A, for instance, included the time of Nancy's accident, a detail which Mailhot 

J.A., with respect, mistakenly used as an example of the sort of information which 

Dr. Chevrette should have communicated, but failed to communicate, to Sainte-Justine.  

It must be borne in mind that the events at Sainte-Justine following Nancy's arrival were 

difficult to assess on the evidence given Vallerand J.'s finding that Dr. Dion, the doctor on 

call at emergency, was not a credible witness.  Finally, expert evidence at trial revealed 

that the information, which the majority of the Court of Appeal reproached Dr. Chevrette 

for not sending, typically should have been double-checked by the staff at Sainte-Justine 

after Nancy's arrival (see the testimony of Dr. Provost at pp. 1051-52 C.O.A. and of 

Dr. Laflèche at p. 1295 C.O.A.). 

 

 In my view, there was no ground for the Court of Appeal to reverse the trial 

judge's findings on this point. 

 

Conclusions 

 

 For the above reasons, I must conclude that the Court of Appeal was wrong 

in reversing the trial judge's findings and conclusions of fact in the absence of a palpable 
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error on the part of the trial judge.  Accordingly, the appeal must be allowed, the motion 

by the respondents to modify the Court of Appeal's conclusions dismissed, the Court of 

Appeal judgment reversed and the judgment of Vallerand J. at trial restored. 

 

 I cannot leave this matter, however, without expressing great sympathy for  

Nancy's tragic fate as a result of this accident and for the pain and suffering imposed upon 

her parents since then.  Guided by sympathy alone, my task here would have been much 

easier.  As a judge, however, I must uphold the law and sympathy is a poor guide in such 

matters.  Justice according to law is the only guide and justice must work for both parties 

engaged in litigation, plaintiffs as well as defendants. 

 

 It is also deeply regrettable that this case, arising from an accident which 

occurred in 1975, took so long to come to its final resolution through, I understand, no 

fault of the respondents nor, for that matter, of the appellant. 

 

 Under the circumstances of this case, I would order that the appeal be 

allowed without costs throughout. 

 

 Appeal allowed without costs. 

 

 Solicitors for the appellant:  McCarthy Tétrault, Montréal. 

 

 Solicitors for the respondents:  Pilon & Lagacé, Montréal. 
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RE: GREENHOUSE GAS POLLUTION PRICING ACT 
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ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN  

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO 

ON APPEAL FROM THE COURT OF APPEAL OF ALBERTA 

 Constitutional law — Division of powers — Greenhouse gas emissions — 

Federal legislation setting minimum national standards of greenhouse gas pricing — 

Whether greenhouse gas pricing is matter of national concern falling within 

Parliament’s power to legislate in respect of peace, order and good government of 

Canada — Constitution Act, 1867, s. 91 “preamble” — Greenhouse Gas Pollution 

Pricing Act, S.C. 2018, c. 12, s. 186. 

 In 2018, Parliament enacted the Greenhouse Gas Pollution Pricing Act 

(“GGPPA”). The GGPPA comprises four parts and four schedules. Part 1 establishes a 

fuel charge that applies to producers, distributors and importers of various types of 

carbon-based fuel. Part 2 sets out a pricing mechanism for industrial greenhouse gas 

(“GHG”) emissions by large emissions-intensive industrial facilities. Part 3 authorizes 

the Governor in Council to make regulations providing for the application of provincial 

law concerning GHG emissions to federal works and undertakings, federal land and 

Indigenous land located in that province, as well as to internal waters located in or 

contiguous with the province. Part 4 requires the Minister of the Environment to 

prepare an annual report on the administration of the GGPPA and have it tabled in 

Parliament.  

 Saskatchewan, Ontario and Alberta challenged the constitutionality of the 

first two parts and the four schedules of the GGPPA by references to their respective 
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courts of appeal, asking whether the GGPPA is unconstitutional in whole or in part. In 

split decisions, the courts of appeal for Saskatchewan and Ontario held that the GGPPA 

is constitutional, while the Court of Appeal of Alberta held that it is unconstitutional. 

The Attorney General of British Columbia, who had intervened in the Court of Appeal 

of Alberta, the Attorney General of Saskatchewan and the Attorney General of Ontario 

now appeal as of right to the Court. 

 Held (Côté J. dissenting in part and Brown and Rowe JJ. dissenting): The 

appeals by the Attorney General of Saskatchewan and the Attorney General of Ontario 

should be dismissed, and the appeal by the Attorney General of British Columbia 

should be allowed. The reference questions are answered in the negative.  

 Per Wagner C.J. and Abella, Moldaver, Karakatsanis, Martin and 

Kasirer JJ.: The GGPPA is constitutional. It sets minimum national standards of GHG 

price stringency to reduce GHG emissions. Parliament has jurisdiction to enact this law 

as a matter of national concern under the peace, order, and good government (“POGG”) 

clause of s. 91 of the Constitution Act, 1867. 

 Federalism is a foundational principle of the Canadian Constitution. Its 

objectives are to reconcile diversity with unity, promote democratic participation by 

reserving meaningful powers to the local and regional level and foster cooperation 

between Parliament and the provincial legislatures for the common good. Sections 91 

and 92 of the Constitution give expression to the principle of federalism and divide 

legislative powers between Parliament and the provincial legislatures. Under the 
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division of powers, broad powers were conferred on the provinces to ensure diversity, 

while at the same time reserving to the federal government powers better exercised in 

relation to the country as a whole to provide for Canada’s unity. Federalism recognizes 

that within their spheres of jurisdiction, provinces have autonomy to develop their 

societies. Federal power cannot be used in a manner that effectively eviscerates 

provincial power. 

 Courts, as impartial arbiters, are charged with resolving jurisdictional 

disputes over the boundaries of federal and provincial powers on the basis of the 

principle of federalism. Although early Canadian constitutional decisions by the 

Judicial Committee of the Privy Council applied a rigid division of federal-provincial 

powers as watertight compartments, the Court has favoured a flexible view of 

federalism, best described as a modern cooperative federalism, that accommodates and 

encourages intergovernmental cooperative efforts. However, the Court has also always 

maintained that flexibility and cooperation, while important, cannot override or modify 

federalism and the constitutional division of powers. 

 The review of legislation on federalism grounds consists of the well-

established two-stage analytical approach. At the first stage, a court must consider the 

purpose and effects of the challenged statute or provision with a view to characterizing 

the subject matter or “pith and substance”. A court must then classify the subject matter 

with reference to federal and provincial heads of power under the Constitution in order 

to determine whether it is intra vires Parliament and therefore valid. 
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 At the first stage of the division of powers analysis, a court must consider 

the purpose and effects of the challenged statute or provision in order to identify its 

“pith and substance” or its main thrust or dominant or most important characteristic. In 

determining the purpose of the challenged statute or provision, a court can consider 

both intrinsic evidence, such as the legislation’s preamble or purpose clauses, and 

extrinsic evidence, such as Hansard or minutes of parliamentary committees. In 

considering the effects of the challenged legislation, a court can consider both the legal 

effects, those that flow directly from the provisions of the statute itself, and the practical 

effects, the side effects that flow from the application of the statute. Where a court is 

asked to adjudicate the constitutionality of legislation that has been in force for only a 

short time, any prediction of future practical effect is necessarily short-term, since the 

court is not equipped to predict accurately the future consequential impact of 

legislation. The characterization process is not technical or formalistic. A court can 

look at the background and circumstances of a statute’s enactment as well as at the 

words used in it. 

 Three points with respect to the identification of the pith and substance are 

important to clarify. First, the pith and substance of a challenged statute or provision 

must be described as precisely as possible. A vague or general description is unhelpful, 

as it can result in the law being superficially assigned to both federal and provincial 

heads of powers or may exaggerate the extent to which the law extends into the other 

level of government’s sphere of jurisdiction. However, precision should not be 

confused with narrowness. A court must focus on the law itself and what it is really 
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about. The pith and substance of a challenged statute or provision should capture the 

law’s essential character in terms that are as precise as the law will allow. Second, it is 

permissible in some circumstances for a court to include the legislative choice of means 

in the definition of a statute’s pith and substance, as long as it does not lose sight of the 

fact that the goal of the analysis is to identify the true subject matter of the challenged 

statute or provision. In some cases, the choice of means may be so central to the 

legislative objective that the main thrust of a statute or provision, properly understood, 

is to achieve a result in a particular way, which would justify including the means in 

identifying the pith and substance. Third, the characterization and classification stages 

of the division of powers analysis are and must be kept distinct. The pith and substance 

of a statute or a provision must be identified without regard to the heads of legislative 

competence. 

 At the second stage of the division of power analysis, a court must classify 

the matter by reference to the heads of power set out in the Constitution. Matters and 

classes of subjects are distinct. Law-making powers are exercisable in relation to 

matters, which in turn generally come within broader classes of subjects. Section 91 

does not provide in the context of the POGG power that Parliament can make laws in 

relation to classes of subjects; instead, it states that Parliament can make laws for the 

peace, order, and good government of Canada in relation to “Matters”. National 

concern is a well-established but rarely applied doctrine of Canadian constitutional law 

derived from the introductory clause of s. 91 of the Constitution, which empowers 

Parliament to make laws for the peace, order, and good government of Canada, in 
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relation to all matters not coming within the classes of subjects assigned exclusively to 

the legislatures of the provinces. A matter that falls under the POGG power necessarily 

does not come within the classes of subjects enumerated in ss. 91 and 92.  

 Courts must approach a finding that the federal government has 

jurisdiction on the basis of the national concern doctrine with great caution. The effect 

of finding that a matter is one of national concern is permanent and confers exclusive 

jurisdiction over that matter on Parliament. However, the scope of the federal power is 

defined by the nature of the national concern itself and only aspects with a sufficient 

connection to the underlying inherent national concern will fall within the scope of the 

federal power.  

 A closely related question concerns the applicability of the double aspect 

doctrine to a matter of national concern. The double aspect doctrine recognizes that the 

same fact situations can be regulated from different perspectives, one of which may 

relate to a provincial power and the other to a federal power. The doctrine can apply in 

cases in which the federal government has jurisdiction on the basis of the national 

concern doctrine. Such an approach fosters coherence in the law, because the double 

aspect doctrine can apply to every enumerated federal and provincial head of power. It 

is also consistent with the modern approach to federalism, which favours flexibility and 

a degree of overlapping jurisdiction. However, the fact that the double aspect doctrine 

can apply does not mean that it will apply in a given case. It may apply if a fact situation 

can be regulated from different federal and provincial perspectives and each level of 
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government has a compelling interest in enacting legal rules in relation to that situation. 

It should be applied cautiously so as to avoid eroding the importance attached to 

provincial autonomy. 

 The double aspect doctrine takes on particular significance where Canada 

asserts jurisdiction over a matter that involves a minimum national standard imposed 

by legislation that operates as a backstop. The recognition of a matter of national 

concern such as this will inevitably result in a double aspect situation. This is in fact 

the very premise of a federal scheme that imposes minimum national standards: Canada 

and the provinces are both free to legislate in relation to the same fact situation but the 

federal law is paramount. In such a case, even if the national concern test would 

otherwise be met, a cautious approach to the double aspect doctrine should act as an 

additional check. The court must be satisfied that Canada in fact has a compelling 

interest in enacting legal rules over the federal aspect of the activity at issue and that 

the multiplicity of aspects is real and not merely nominal. 

 Turning to the national concern test, there are two points worth noting 

about the framework as a whole. First, the recognition of a matter of national concern 

must be based on evidence. An onus rests on Canada throughout the national concern 

analysis to adduce evidence in support of its assertion of jurisdiction. Second, there is 

no requirement that a matter be historically new in order to be found to be one of 

national concern. Many new developments may be predominantly local and provincial 

in character and fall under provincial heads of power. The term “new”, as used in the 
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jurisprudence, refers to matters that could satisfy the national concern test and includes 

both “new” matters that did not exist in 1867 and matters that are “new” in the sense 

that the understanding of those subject matters has, in some way, shifted so as to bring 

out their inherently national character. Thus, the critical element of the analysis is the 

requirement that matters of national concern be inherently national in character, not 

that they be historically new. 

 Finding that a matter is one of national concern involves a three-step 

analysis. First, as a threshold question, Canada must establish that the matter is of 

sufficient concern to the country as a whole to warrant consideration as a possible 

matter of national concern. Second, the matter must have a singleness, distinctiveness 

and indivisibility. Third, Canada must show that the proposed matter has a scale of 

impact on provincial jurisdiction that is reconcilable with the division of powers. The 

purpose of the national concern analysis is to identify matters of inherent national 

concern — matters which, by their nature, transcend the provinces. 

 The analysis begins by asking, as a threshold question, whether the matter 

is of sufficient concern to Canada as a whole to warrant consideration under the 

national concern doctrine. This invites a common-sense inquiry into the national 

importance of the proposed matter. This approach does not open the door to the 

recognition of federal jurisdiction simply on the basis that a legislative field is important; 

it operates to limit the application of the national concern doctrine and provides essential 

context for the analysis that follows. 
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 The second step of the analysis requires that a matter have a singleness, 

distinctiveness and indivisibility that clearly distinguishes it from matters of provincial 

concern. Two principles underpin this requirement: first, to prevent federal overreach, 

jurisdiction should be found to exist only over a specific and identifiable matter that is 

qualitatively different from matters of provincial concern; and second, federal 

jurisdiction should be found to exist only where the evidence establishes provincial 

inability to deal with the matter. 

 Under the first principle of the singleness, distinctiveness and indivisibility 

analysis, the court should inquire into whether the matter is predominantly 

extraprovincial and international in its nature or its effects, into the content of any 

international agreements in relation to the matter, and into whether the matter involves 

a federal legislative role that is distinct from and not duplicative of that of the provinces. 

It is clearly not enough for a matter to be quantitatively different from matters of 

provincial concern — the mere growth or extent of a problem across Canada is 

insufficient to justify federal jurisdiction. International agreements may in some cases 

indicate that a matter is qualitatively different from matters of provincial concern. 

However, the existence of treaty obligations is not determinative of federal jurisdiction 

as there is no freestanding federal treaty implementation power and Parliament’s 

jurisdiction to implement treaties signed by the federal government depends on the 

ordinary division of powers. Furthermore, to be qualitatively different from matters of 

provincial concern, the matter must not be an aggregate of provincial matters. The 

federal legislative role must be distinct from and not duplicative of that of the 
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provinces. Federal legislation will not be qualitatively distinct if it overshoots 

regulation of a national aspect of the field and instead duplicates provincial regulation 

or regulates issues that are primarily of local concern.  

 The second principle underpinning the singleness, distinctiveness, and 

indivisibility analysis is that federal jurisdiction should be found to exist only where 

the evidence establishes provincial inability to deal with the matter. Provincial inability 

functions as a strong constraint on federal power and should be seen as a necessary but 

not sufficient requirement for the purposes of the national concern doctrine. In order 

for provincial inability to be established both of these factors are required: (1) the 

legislation should be of a nature that the provinces jointly or severally would be 

constitutionally incapable of enacting; and (2) the failure to include one or more 

provinces or localities in a legislative scheme would jeopardize the successful operation 

of the scheme in other parts of the country. And there is a third factor that is required 

in the context of the national concern doctrine in order to establish provincial inability: 

a province’s failure to deal with the matter must have grave extraprovincial 

consequences. The requirement for grave extraprovincial consequences sets a high bar 

for a finding of provincial inability for the purposes of the national concern doctrine 

and can be satisfied by actual harm or by a serious risk of harm being sustained in the 

future. It may include serious harm to human life and health or to the environment, 

though it is not necessarily limited to such consequences. Mere inefficiency or 

additional financial costs stemming from divided or overlapping jurisdiction is clearly 

insufficient. Evaluating extraprovincial harm helps to determine whether a national law 
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is not merely desirable, but essential, in the sense that the problem is beyond the power 

of the provinces to deal with it. This connects the provincial inability test to the overall 

purpose of the national concern test, which is to identify matters of inherent national 

concern that transcend the provinces. 

 At the third and final step of the national concern analysis, Canada must 

show that the proposed matter has a scale of impact on provincial jurisdiction that is 

reconcilable with the fundamental distribution of legislative power under the 

Constitution. The purpose of the scale of impact analysis is to protect against 

unjustified intrusions on provincial autonomy and prevent federal overreach. At this 

stage of the analysis, the intrusion upon provincial autonomy that would result from 

empowering Parliament to act is balanced against the extent of the impact on the 

interests that would be affected if Parliament were unable to constitutionally address 

the matter at a national level. Identifying a new matter of national concern will be 

justified only if the latter outweighs the former. 

 In this case, the true subject matter of the GGPPA is establishing minimum 

national standards of GHG price stringency to reduce GHG emissions. Both the short 

and long titles of the GGPPA confirm that its true subject matter is not just to mitigate 

climate change, but to do so through the pan-Canadian application of pricing 

mechanisms to a broad set of GHG emission sources. Likewise, it is clear from reading 

the preamble as a whole that the focus of the GGPPA is on national GHG pricing. In 

Parliament’s eyes, the relevant mischief is the effects of the failure of some provinces 
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to implement GHG pricing systems or to implement sufficiently stringent pricing 

systems, and the consequential failure to reduce GHG emissions across Canada. To 

address this mischief, the GGPPA establishes minimum national standards of GHG 

pricing that apply across Canada, setting a GHG pricing floor across the country. 

 Similarly, it can be seen from the events leading up to the enactment of the 

GGPPA and from government policy papers that there was a focus on GHG pricing 

and establishing minimum national standards of GHG price stringency for GHG 

emissions — through a federally imposed national direct GHG pricing backstop — 

without displacing provincial and territorial jurisdiction over the choice and design of 

pricing instruments. This is supported by evidence of the legislative debates. Both 

elected representatives and senior public servants consistently described the purpose of 

the GGPPA in terms of imposing a Canada-wide GHG pricing system, not of regulating 

GHG emissions generally.  

 The legal effects of the GGPPA confirm that its focus is on national GHG 

pricing and confirm its essentially backstop nature. In jurisdictions where Parts 1 and 

2 of the GGPPA apply, the primary legal effect is to create one GHG pricing scheme 

that prices GHG emissions in a manner that is consistent with what is done in the rest 

of the Canadian economy. Part 1 of the GGPPA directly prices the emissions of certain 

fuel producers, distributors and importers. Part 2 directly prices the GHG emissions of 

covered facilities to the extent that they exceed the applicable efficiency standards. The 

GGPPA does not require those to whom it applies to perform or refrain from 
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performing specified GHG emitting activities. Nor does it tell industries how they are 

to operate in order to reduce their GHG emissions. Instead, all it does is to require 

persons to pay for engaging in specified activities that result in the emission of GHGs. 

The GGPPA leaves individual consumers and businesses free to choose how they will 

respond, or not, to the price signals sent by the marketplace. The legal effects of the 

GGPPA are thus centrally aimed at pricing GHG emissions nationally. 

 Moreover, because the GGPPA operates as a backstop, the legal effects of 

Parts 1 and 2 of the statute — a federally imposed GHG pricing scheme — apply only 

if the Governor in Council has listed a province or territory. The GGPPA provides that 

the Governor in Council may make listing decisions for Parts 1 and 2 of the statute only 

for the purpose of ensuring that the pricing of greenhouse gas emissions is applied 

broadly in Canada at levels that the Governor in Council considers appropriate, taking 

into account, as the primary factor, the stringency of provincial pricing mechanisms for 

greenhouse gas emissions. As a result, the GHG pricing mechanism described in Parts 

1 and 2 of the GGPPA will not come into operation at all in a province or territory that 

already has a sufficiently stringent GHG pricing system. Not only does this confirm the 

backstop nature of the GGPPA — that of creating minimum national standards of GHG 

pricing — but this feature gives legal effect to the federal government’s commitment 

to give the provinces and territories the flexibility to design their own policies to meet 

emissions reductions targets, including carbon pricing, adapted to each province and 

territory’s specific circumstances, as well as to recognize carbon pricing policies 

already implemented or in development by provinces and territories.  
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 Although evidence of practical effects is not helpful in this case given the 

dearth of such evidence, the evidence of practical effects to date is consistent with 

providing flexibility and support for provincially designed GHG pricing schemes. 

Practically speaking, the only thing not permitted by the GGPPA is for provinces and 

territories not to implement a GHG pricing mechanism or one that is not sufficiently 

stringent. 

 Applying the threshold question, Canada has adduced evidence that clearly 

shows that establishing minimum national standards of GHG price stringency to reduce 

GHG emissions is of sufficient concern to Canada as a whole that it warrants 

consideration in accordance with the national concern doctrine. The history of efforts 

to address climate change in Canada reflects the critical role of carbon pricing strategies 

in policies to reduce GHG emissions. There is also a broad consensus among expert 

international bodies that carbon pricing is a critical measure for the reduction of GHG 

emissions. This matter is critical to our response to an existential threat to human life 

in Canada and around the world. As a result, it passes the threshold test and warrants 

consideration as a possible matter of national concern. 

 Minimum national standards of GHG price stringency, which are 

implemented by means of the backstop architecture of the GGPPA, relate to a federal 

role in carbon pricing that is qualitatively different from matters of provincial concern. 

GHGs are a specific and precisely identifiable type of pollutant. The harmful effects of 

GHGs are known, and the fuel and excess emissions charges are based on the global 
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warming potential of the gases. GHG emissions are also predominantly extraprovincial 

and international in their character and implications. This flows from their nature as a 

diffuse atmospheric pollutant and from their effect in causing global climate change. 

Moreover, the regulatory mechanism of GHG pricing is also specific and limited. GHG 

pricing operates in a particular way, seeking to change behaviour by internalizing the 

cost of climate change impacts, incorporating them into the price of fuel and the cost 

of industrial activity. It is a distinct form of regulation that does not amount to the 

regulation of GHG emissions generally or encompass regulatory mechanisms that do 

not involve pricing. The Governor in Council’s power to make a regulation that applies 

the GGPPA’s pricing system to a province may be exercised only if it is first 

determined that the province’s pricing mechanisms are insufficiently stringent. If each 

province designed its own pricing system and all the provincial systems met the federal 

pricing standards, the GGPPA would achieve its purpose without operating to directly 

price GHG emissions anywhere in the country. The GGPPA is tightly focused on this 

distinctly federal role and does not descend into the detailed regulation of all aspects of 

GHG pricing. 

 Provincial inability is established in this case. First, the provinces, acting 

alone or together, are constitutionally incapable of establishing minimum national 

standards of GHG price stringency to reduce GHG emissions. While the provinces 

could choose to cooperatively establish a uniform carbon pricing scheme, doing so 

would not assure a sustained approach because the provinces and territories are 

constitutionally incapable of establishing a binding outcome-based minimum legal 
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standard — a national GHG pricing floor — that applies in all provinces and territories 

at all times. Second, a failure to include one province in the scheme would jeopardize 

its success in the rest of Canada. The withdrawal of one province from the scheme 

would clearly threaten its success for two reasons: emissions reductions that are limited 

to a few provinces would fail to address climate change if they were offset by increased 

emissions in other Canadian jurisdictions; and any province’s failure to implement a 

sufficiently stringent GHG pricing mechanism could undermine the efficacy of GHG 

pricing everywhere in Canada because of the risk of carbon leakage. Third, a province’s 

failure to act or refusal to cooperate would have grave consequences for extraprovincial 

interests. It is well established that climate change is causing significant environmental, 

economic and human harm nationally and internationally, with especially high impacts 

in the Canadian Arctic, coastal regions and on Indigenous peoples. 

 Although the matter has a clear impact on provincial jurisdiction, its impact 

on the provinces’ freedom to legislate and on areas of life that would fall under 

provincial heads of power is qualified and limited. First, the matter is limited to GHG 

pricing of GHG emissions — a narrow and specific regulatory mechanism. If a 

province fails to meet the minimum national standards, the GGPPA imposes a backstop 

pricing system, but only to the extent necessary to remedy the deficiency in provincial 

regulation to address the extraprovincial and international harm that might arise from 

the province’s failure to act or to set sufficiently stringent standards. Second, the 

matter’s impact on areas of life that would generally fall under provincial heads of 

power is also limited. The discretion of the Governor in Council is necessary in order 
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to ensure that some provinces do not subordinate or unduly burden the other provinces 

through their unilateral choice of standards. Although this restriction may interfere with 

a province’s preferred balance between economic and environmental considerations, it 

is necessary to consider the interests that would be harmed — owing to irreversible 

consequences for the environment, for human health and safety and for the economy 

— if Parliament were unable to constitutionally address the matter at a national level. 

This irreversible harm would be felt across the country and would be borne 

disproportionality by vulnerable communities and regions in Canada. The impact on 

those interests justify the limited constitutional impact on provincial jurisdiction. 

 As a final matter, the fuel and excess emission charges imposed by the 

GGPPA have a sufficient nexus with the regulatory scheme to be considered 

constitutionally valid regulatory charges. To be a regulatory charge, as opposed to a 

tax, a governmental levy with the characteristics of a tax must be connected to a 

regulatory scheme. The first step is to identify the existence of a relevant regulatory 

scheme; if such a scheme is found to exist, the second step is to establish a relationship 

between the charge and the scheme itself. Influencing behaviour is a valid purpose for 

a regulatory charge and regulatory charges need not reflect the cost of the scheme. The 

amount of a regulatory charge whose purpose is to alter behaviour is set at a level 

designed to proscribe, prohibit, or lend preference to a behaviour. Limiting such a 

charge to the recovery of costs would be incompatible with the design of a scheme of 

this nature. Nor must the revenues that are collected be used to further the purposes of 

the regulatory scheme. Rather, the required nexus with the scheme will exist where the 
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charges themselves have a regulatory purpose. There is ample evidence that the fuel 

and excess emission charges imposed by Parts 1 and 2 of the GGPPA have a regulatory 

purpose. They cannot be characterized as taxes; rather, they are regulatory charges 

whose purpose is to advance the GGPPA’s regulatory purpose by altering behaviour. 

 Per Côté J. (dissenting in part): There is agreement with the majority with 

respect to the formulation of the national concern test. There is also agreement that 

Parliament has the power to enact constitutionally valid legislation establishing 

minimum national standards of price stringency to reduce GHG emissions. However, 

the GGPPA is, in its current form, unconstitutional. It cannot be said to accord with the 

matter of national concern formulated by the majority because the breadth of the 

discretion that it confers on the Governor in Council results in no meaningful limits on 

the power of the executive. Minimum standards are set by the executive, not the 

GGPPA. Additionally, the provisions in the GGPPA that permit the Governor in 

Council to amend and override the GGPPA violate the Constitution Act, 1867, and the 

fundamental constitutional principles of parliamentary sovereignty, rule of law and the 

separation of powers. Clauses that purport to confer on the executive branch the power 

to nullify or amend Acts of Parliament are unconstitutional.  

 The GGPPA, as it is currently written, vests inordinate discretion in the 

executive with no meaningful checks on fundamental alterations of the current pricing 

scheme. The critical feature of the fuel levy established in Part 1, that being what fuels 

are covered under the GGPPA, is so open-ended, allowing any substance, if prescribed 
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by the Governor in Council, to fall within the ambit of the fuel charge regime. The 

operative provisions of Part 1 similarly prescribe vast law-making power to the 

executive such that the very nature of the regime can be altered. The full breadth of 

executive powers can be seen most notably within ss. 166 and 168. The only limit 

whatsoever on the expansive regulation-making powers set out in s. 166 is that, in 

amending Part 1 of Schedule 1 to modify the list of provinces where the fuel levy is 

payable, the Governor in Council shall take into account, as the primary factor, the 

stringency of provincial pricing mechanisms for GHGs (s. 166(3)). No such factor 

applies to the Governor in Council’s regulation-making powers under Part 1’s 

provisions, thus, by virtue of s. 166(4), the executive has a wholly-unfettered ability to 

amend Part 1 of the GGPPA. Sections 168(2) and (3) also allow the Governor in 

Council to make and amend regulations in relation to the fuel charge system, its 

application, and its implementation. These wide-ranging powers set forth a wholly-

unfettered grant of broad discretion to amend Part 1. Most notably, s. 168(4) states that 

in the event of a conflict between the statute enacted by Parliament and the regulations 

made by the executive, the regulation prevails to the extent of the conflict. This 

breathtaking power circumvents the exercise of law-making power by the legislative 

branch by permitting the executive to amend by regulation the very statute which 

authorizes the regulation.  

 Further, it is clear from a review of Part 2’s provisions that the broad 

powers accorded to the executive permit the Governor in Council to regulate GHG 

emissions broadly or regulate specific industries in other ways than by setting GHG 
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emissions limits and pricing excess emissions across the country, despite the majority’s 

assertion to the contrary. The sole limit on the executive’s expansive discretion found 

in Part 2, similar to Part 1, is in s. 189(2): when amending Part 2 of Schedule 1 to 

modify the list of provinces where the output-based pricing system applies, the 

Governor in Council shall take into account, as the primary factor, the stringency of 

provincial pricing mechanisms for GHGs. Again, as in Part 1, no such factor applies to 

the Governor in Council’s regulation-making powers under Part 2’s provisions. There 

is agreement with Brown and Rowe JJ. that Part 2’s skeletal framework accords the 

executive vast discretion to unilaterally set standards on an industry-by-industry basis, 

creating the potential for differential treatment of industries at the executive’s whim. 

 Therefore, minimum standards are set by the executive, not the GGPPA. 

Accordingly, the GGPPA cannot be said to establish national standards of price 

stringency because there is no meaningful limit to the power of the executive. Rather 

than establishing minimum national standards, Part 2 empowers the executive to 

establish variable and inconsistent standards on an industry-by-industry basis. The fact 

that the executive is permitted to place a number of conditions on individuals and 

industries at any time, and is moreover allowed to revise those conditions at any time 

to any extent, is untenable. The GGPPA, as it is currently written, employs a 

discretionary scheme that knows no bounds. While it is agreed that a matter which is 

restricted to minimum national GHG pricing stringency standards properly fits within 

federal authority, the GGPPA does not reflect this crucial restriction. 
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 Moreover, certain parts of the GGPPA are so inconsistent with our system 

of democracy that they are independently unconstitutional. Sections 166(2), 166(4) and 

192 all confer on the Governor in Council the power to amend parts of the GGPPA. 

Section 168(4) confers the power to adopt secondary legislation that is inconsistent 

with Part 1 of the Act. Executive power to amend or repeal provisions in primary 

legislation raises serious constitutional concerns.  

 Sections 17 and 91 of the Constitution Act, 1867, both affirm that the 

authority to legislate is exclusively exercisable by the Queen, with the advice and 

consent of the Senate and the House of Commons. This means that every exercise of 

the federal legislative power must have the consent of all three elements of Parliament. 

The fundamental principles of the Constitution support this reading of ss. 17 and 19.  

 First, although Parliamentary sovereignty could appear to support 

Parliament’s ability to delegate whatever they want to whomever they wish, this is not 

the case. Parliamentary sovereignty contains both a positive and negative aspect. The 

positive aspect is that Parliament has the ability to create any law. The negative aspect, 

however, is that no institution is competent to override the requirements of an Act of 

Parliament. Henry VIII clauses, as found in the GGPPA, run afoul of the negative 

aspect of parliamentary sovereignty, as they give the executive the authority to override 

the requirements of primary legislation and create a contradiction within an Act by 

simultaneously requiring the executive to do something and authorizing the executive 

to defy that requirement. Henry VIII clauses are also incompatible with the conception 
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of parliamentary sovereignty that demands an impartial, independent and authoritative 

body to interpret Parliament’s acts, as they limit the availability of judicial review by 

providing no meaningful limits against which a court could review.  

 Second, the rule of law, which provides a shield for individuals from 

arbitrary state action, requires that all legislation be enacted in the manner and form 

prescribed by law. This includes the requirements that legislation receive three readings 

in the Senate and House of Commons and that it receive Royal Assent. When the 

Governor in Council amends legislation, it does not follow this prescribed manner and 

thus violates the rule of law. There are other additional rule of law concerns with the 

delegation of legislative power to the executive: the delegation of power to amend a 

statute is generally regarded as objectionable for the reason that the text of the statute 

is then not to be found in the statute book, which gives rise to confusion and 

uncertainty; Henry VIII clauses endow the executive with authority to act arbitrarily by 

permitting it to act contrary to the empowering statute, creating an authority without 

meaningful limits enforceable through judicial review and thus an absolute discretion; 

and given that judicial review is constitutionally required, legislation cannot oust 

review, either expressly or implicitly. 

 Lastly, the Constitution insists on a separation of powers according to the 

separation of function among the three branches of government — the legislature, the 

executive and the judiciary. The executive cannot interfere with the legislative process 

in a manner that would restrict the power to enact, amend and repeal legislation, despite 
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the important role played by the executive in the legislative process. The separation of 

powers equally demands that the core function of enacting, amending and repealing 

statutes be protected from the executive and remain exclusive to the legislature. Doing 

so supports the two main normative principles underlying the separation of powers: the 

legislature is the institution best suited to set policy down into legislation, and limiting 

the power to enact, amend and repeal legislation to the legislature helps to confine 

power and prevent an even greater concentration of power in the executive. There is 

nothing more core to the legislative power than legislating. When the executive usurps 

this function, the separation of powers is clearly violated.  

 Per Brown J. (dissenting): The Greenhouse Gas Pollution Pricing Act 

(“Act”) cannot be supported by any source of federal authority, and it is therefore 

wholly ultra vires Parliament. The Act’s subject matter falls squarely within provincial 

jurisdiction. The fact that the Act’s structure and operation is premised on provincial 

legislatures having authority to enact the same scheme is fatal to the constitutionality 

of the Act under Parliament’s residual authority to legislate with respect to matters of 

national concern for the peace, order, and good government of Canada under the 

Constitution Act, 1867. 

 There is agreement with Rowe J.’s reasons, and therefore Rowe J.’s review 

of the jurisprudence on the residual POGG power is adopted. To determine whether an 

enactment falls within the legislative authority of its enacting body, a reviewing court 

must apply two steps: first, it must characterize the enactment to determine its pith and 
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substance or dominant subject matter and, secondly, it must classify the identified 

subject matter, with reference to the classes of subjects or heads of power enumerated 

in ss. 91 and 92 of the Constitution Act, 1867. Where an enumerated head of power is 

relied upon, the pith and substance of the impugned law is identified at the 

characterization step, and that pith and substance is then classified under a head of 

power or class of subjects. Where Parliament relies upon the national concern branch 

of POGG as the source of its authority to legislate, the analytical process differs. If it 

is decided that the pith and substance of the impugned law does not fall under an 

enumerated head of power, the reviewing court must then consider whether the matter 

said to be of national concern satisfies the requirements of singleness, distinctiveness 

and indivisibility as stated in Crown Zellerbach. If so, the matter is placed under 

exclusive and permanent federal jurisdiction. 

 The dominant subject matter of an enactment is determined by considering 

its purpose and effects. The purpose of characterization is to facilitate classification so 

as to determine whether the Constitution grants the enacting body legislative authority 

over the subject matter. The legislation’s dominant subject matter must therefore be 

characterized precisely enough for it to be associated with a specific class of subjects 

described in the Constitution’s heads of power. If an enactment’s subject matter could 

be classified under different heads of power listed under both ss. 91 and 92 of the 

Constitution Act, 1867, then the subject matter should be identified with more precision 

until it is clear which single level of authority (as between federal and provincial) may 

legislate in respect thereof.  
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 As a sufficiently precise description may well refer to why and how the 

law operates, it can be appropriate to include reference to the legislative means in the 

pith and substance analysis. However, it is not appropriate to do so where describing 

legislation only in terms of its means would not accurately capture its dominant subject 

matter or where the description of the means is something that only federal legislative 

authority can undertake, such as minimum national standards. The determinative 

consideration in identifying an appropriate level of abstraction should be facilitating 

the subject matter’s classification among the classes of subjects described in the 

Constitution’s heads of power so far as necessary to resolve the case. 

 In this case, describing the Act’s pith and substance as relating to the 

regulation of GHG emissions is too broad because it does not facilitate classification 

under a federal or provincial head of power. Greater specificity in describing how the 

legislation proposes to regulate GHG emissions is required so as to determine whether 

the Constitution grants Parliament legislative authority over the subject matter. 

However, the inclusion of minimum national standards in the pith and substance of the 

Act is equally unhelpful. It adds nothing to the pith and substance of a matter, which is 

directed not to the fact of a standard, but to the subject matter to which the standard is 

to be applied. The inclusion of minimum national standards in the pith and substance 

of a federal statute also effectively decides the jurisdictional dispute, given that only 

Parliament is capable of imposing minimum national standards ⸺ only federally 

enacted standards can apply nationwide, and, by operation of paramountcy, only 

federally enacted standards can be a minimum. Furthermore, reference to “integral” 
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standards also has no relevance to identifying the Act’s pith and substance because such 

a determination would require the Court to consider whether the standards set out in 

the Act are effective, which is not a valid consideration in the pith and substance 

analysis.  

 In order to characterize the Act’s pith and substance appropriately, its 

purpose and effects must be determined. In this case, the pith and substance of Parts 1 

and 2 of the Act must be characterized separately. While the two parts share a purpose 

⸺ the reduction of GHG emissions ⸺ they are otherwise not remotely similar to each 

other. They each have distinct operational features and the legislative means they 

employ are mutually distinct. The pith and substance of Part 1 is the reduction of GHG 

emissions by raising the cost of fuel. The pith and substance of Part 2 is the reduction 

of GHG emissions by pricing emissions in a manner that distinguishes among 

industries based on emissions intensity and trade exposure.  

 Once identified, the subject matter must be classified, with reference to the 

classes of subjects or heads of power described in ss. 91 and 92 of the Constitution Act, 

1867. Courts should look first to the enumerated powers, rather than immediately 

considering whether a statute’s dominant subject matter fits within the residual POGG 

authority.  

 In this case, provincial jurisdiction over property and civil rights authorized 

by s. 92(13) stands out as the most relevant source of legislative authority for the pith 

and substance of Parts 1 and 2 of the Act. Regulating trade and industrial activity, all 
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within the boundaries of specified provinces, is indisputably captured by this broad 

head of power, which includes the regulation of business not coming within one of the 

enumerated federal heads of power, as well as the law of property and of contracts. In 

the alternative, the provincial residuum in s. 92(16), granting authority over all matters 

of a local or private nature, could also authorize Parts 1 and 2. Part 2, as a deep foray 

into industrial policy, also falls within matters of provincial legislative authority 

granted by s. 92(10) over local works and undertakings. Also relevant to Part 2 is 

s. 92A, which gives the provinces the exclusive jurisdiction to make laws in relation to 

the exploration, development, conservation and management of non-renewable natural 

resources in the province. 

 The identification of several applicable provincial heads of power should 

be the end of the matter, since all such heads of power are, by the terms of ss. 92 and 

92A(1), matters over which the provincial legislatures may exclusively make laws. By 

the terms of s. 91, the POGG power applies only in relation to matters not coming 

within the classes of subjects assigned exclusively to the legislatures of the provinces. 

This exclusivity of provincial jurisdiction over matters falling under s. 92 is 

fundamental to the Canadian brand of federalism, and was a unique and deliberate 

choice by the makers of the Constitution who were concerned about federal overreach 

via the POGG power. The federal law-making authority for the peace, order, and good 

government of Canada was intended to be subject to the division of powers. Within 

their areas of legislative authority, provinces are not only sovereign, but exclusively so. 

The Act’s entire scheme is premised on the provinces having jurisdiction to do precisely 
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what Parliament has presumed to do in the Act ⸺ it operates only where provincial 

legislative authority is not exercised, or not exercised in a manner acceptable to the 

federal Cabinet. The Act’s backstop model is therefore constitutionally impossible: if 

the provinces have jurisdiction to do what the Act does, then the Act cannot be 

constitutional under the national concern branch of POGG. This demonstrates that 

Parliament has legislated in respect of a matter that falls within provincial legislative 

authority. 

 Even so, given the majority’s acceptance that some aspect of the Act is 

truly and distinctly national in scope and lies outside provincial jurisdiction, the 

question of whether the matter said to be of national concern satisfies the requirements 

stated in Crown Zellerbach must be considered. The POGG jurisprudence offers little 

guidance on the question of whether the pith and substance of the impugned legislation 

can or should be coextensive with the matter of national concern, or whether the matter 

of national concern can or should be broader than the pith and substance of the 

legislation. It would be unprecedented and undesirable to accept that the matter of 

national concern must always be the same as the pith and substance of the statute under 

review, which can include legislative means, because this would effectively confine 

Parliament to that particular legislative means in responding to the matter of national 

concern. 

 It is not possible for a matter formerly under provincial jurisdiction to be 

transformed, when minimum national standards are invoked, into a matter of national 
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concern. To accept that allocating national targets or minimum national standards can 

serve as a basis for recognizing that some aspect of an area of provincial jurisdiction is 

distinctly national in scope, and therefore lies outside provincial jurisdiction, would be 

to accept a model of supervisory federalism by which the provinces can exercise their 

jurisdiction only as long as they do so in a manner that the federal legislation authorizes. 

This would open up any area of provincial jurisdiction to unconstitutional federal 

intrusion once Parliament decides to legislate uniform treatment.  

 In this case, a broad characterization of the national concern is unavoidable 

in order to encompass the pith and substance of both Part 1 and Part 2. The matter said 

to be of national concern can therefore be identified as the purpose of the Act as a 

whole: the reduction of GHG emissions. This matter does not meet the requirements of 

Crown Zellerbach for a valid national concern: it fails to meet the requirements of 

singleness and indivisibility. The fact that harms may cross borders is not enough to 

make out indivisibility. The matter is divisible because GHGs emissions can be 

connected to the source province. Responsibility for the reduction of GHG emissions 

among the provinces can therefore be readily identified for regulation at the source of 

the emissions. Nationwide GHG emissions are nothing more than the sum of provincial 

and territorial GHG emissions. The reduction of GHG emissions therefore lacks the 

degree of unity required to qualify as an indivisible matter of national concern. While 

a provincial failure to deal effectively with the control or regulation of GHG emissions 

may cause more emissions from that province to cross provincial boundaries, that is 

insufficient to meet the requirement of indivisibility in Crown Zellerbach.  
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 Even if each of the pith and substance of Parts 1 and 2 as proposed matters 

of national concern are considered on their own, the pith and substance of each part is 

not distinct from matters falling under provincial jurisdiction under s. 92; they therefore 

do not meet the requirements of Crown Zellerbach. The reduction of GHG emissions 

(whether by raising the cost of fuel, or by pricing emissions in a manner that 

distinguishes among industries based on emissions intensity and trade exposure) does 

not have the requisite distinctiveness to be recognized as a matter of national concern 

because the Act encourages provinces to enact substantially the same scheme to serve 

the same regulatory purpose. The provinces clearly have jurisdiction to establish 

standards of GHG price stringency in the province.  

 The double aspect doctrine has no application in this case. While this 

doctrine allows for the concurrent application of both federal and provincial legislation, 

it does not create concurrent jurisdiction. The Act purports to do exactly what the 

provinces can do, and for precisely the same reason. There are simply no distinctly 

federal aspects of the reduction of GHG emissions that cannot be divided among the 

enumerated heads of power. The imposition of minimum national standards cannot be 

described as the distinctly federal aspect of the matter. 

 Even were the reduction of GHG emissions a single and indivisible area of 

jurisdiction, its impact on provincial jurisdiction would be of a scale that is 

irreconcilable with the division of powers. Because the power to legislate to reduce 

GHG emissions effectively authorizes an array of regulations and extends to the 
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regulation of any activity that requires carbon-based fuel, it has the potential to undo 

Canada’s division of powers. GHG emissions simply cannot be treated as a single 

regulatory matter. While the Act does not forbid any activity, the charges it imposes 

will affect the cost of fuel and dictate the viability of emissions-intensive trade-exposed 

activities. These charges thereby stand to have a profound effect on provincial 

jurisdiction and the division of powers. The division of powers analysis allows no 

recourse to balancing or proportionality considerations. The Constitution Act, 1867, 

sets out spheres of exclusive jurisdiction so that within their sphere of jurisdiction, the 

provincial legislatures are sovereign, which sovereignty connotes provincial power to 

act or not act as they see fit, not as long as they do so in a manner that finds approval 

at the federal Cabinet table.  

 The delegation granted by the Act to the Cabinet is breathtakingly broad. 

On this point, the guidance provided by Rowe J. is endorsed, both as to the imperative 

that the division of powers confines the exercise by the federal Cabinet of Parliament’s 

delegated authority, and as to the appropriate methodology for reviewing regulations 

for compliance with the division of powers.  

 The long-established principles set down in Crown Zellerbach should not 

be departed from. The doctrine of stare decisis establishes a high threshold for 

departing from precedents and that threshold is not met in this case. There is 

disagreement with the majority’s modernization of the national concern doctrine and 

with the three-step framework it adopts, which dilutes the national concern test set 
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down in Crown Zellerbach. The framework adopted results in a new, distinctly 

hierarchical and supervisory model of Canadian federalism that subjects provincial 

legislative authority to Parliament’s overriding authority to establish national standards 

of how such authority may be exercised and replaces the constitutionally mandated 

division of powers with a judicially struck balance of power, which must account for 

other interests. No province, and not even Parliament itself, ever agreed to ⸺ or even 

contemplated ⸺ either of these features. This is a model of federalism that rejects the 

Constitution and re-writes the rules of Confederation. Its implications go far beyond 

the Act, opening the door to federal intrusion ⸺ by way of the imposition of national 

standards ⸺ into all areas of provincial jurisdiction, including intra-provincial trade 

and commerce, health, and the management of natural resources. It is bound to lead to 

serious tensions in the federation. And all for no good reason, since Parliament could 

have achieved its goals in constitutionally valid ways.  

 Per Rowe J. (dissenting): The national concern doctrine is a residual power 

of last resort. Faithful adherence to the doctrine leads inexorably to the conclusion that 

the national concern branch of the POGG power cannot be the basis for the 

constitutionality of the Greenhouse Gas Pollution Pricing Act (“Act”). Accordingly, 

there is agreement with Brown J.’s analysis and with his conclusion that the Act is ultra 

vires in whole.  

 Federalism is one of the fundamental underlying principles animating the 

Canadian Constitution. The primary textual expression of the principle of federalism 
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can be found in the division of powers effected mainly by ss. 91 and 92 of the 

Constitution Act, 1867. An essential characteristic of the division of powers is its 

exhaustiveness, which precludes legislative voids and reconciles parliamentary 

sovereignty and federalism: it ensures that there is no subject matter which cannot be 

legislated upon and that Canada, as a whole, is fully sovereign. The exhaustive nature 

of the division of powers means that matters that do not come within the enumerated 

classes must fit somewhere. This is dealt with by two residual clauses: one federal, and 

one provincial. The federal residual clause, the POGG power, comes from the opening 

words of s. 91 of the Constitution Act, 1867. The provincial residual clause is in 

s. 92(16), and provides that the provincial legislatures may exclusively make laws 

relating to matters of “a merely local or private Nature in the Province”. The wording 

of s. 91 provides textual support for the view that the POGG power is residual to s. 92, 

as s. 91 confers the power to legislate for peace, order and good government “in relation 

to all Matters not coming within the Classes of Subjects by this Act assigned 

exclusively to the Legislatures of the Provinces”. Further, every conferral of provincial 

legislative jurisdiction is qualified by words such as “in the Province”, including 

s. 92(16). The result is that the POGG power is limited to only those matters that are 

not of a provincial nature, as the residual scope of the POGG power is narrowed by 

s. 92(16), which applies to matters that are of a local and private nature even if they do 

not come within any other enumerated head of power. The scope of s. 92(16) must be 

interpreted as a counterbalance to the introductory paragraph of s. 91 to reflect the 

constitutional principle that both Parliament and provincial legislatures must be seen 

as equals. The POGG power is also residual to the federal heads of power, as the normal 
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process of constitutional interpretation is to rely first on a more specific provision 

before resorting to a more general one. 

 Since the POGG power is residual to both the enumerated provincial and 

federal heads of power, matters that come within enumerated federal or provincial 

heads of power should be located in those enumerated heads and the POGG power 

accommodates the matters which do not come within any of the enumerated federal or 

provincial heads. There is no reason to hold that a matter falls under POGG when it 

comes within an enumerated head of jurisdiction and it is not possible for a matter to 

fall both within the POGG power and within a federal enumerated head of power at the 

same time. If a matter cannot fit within any enumerated head, only then may resort be 

had to the federal residual clause. This methodology helps ensure that the federal 

residual power cannot be used as a tool to upset the balance of federalism by stripping 

away provincial powers.  

 Courts have long struggled to define the contours of the POGG power in a 

way that preserves the division of powers. Early POGG cases suffered from a series of 

twists and turns, with various national concern statements infusing them at various 

points. The common theme of these cases, however, is that courts rely on POGG to 

give effect to the exhaustive nature of the division of powers, but courts have always 

been cautious to guard provincial jurisdiction and ensure POGG does not become a 

vehicle for federal overreach. The POGG jurisprudence should be read as signaling the 

existence of just two branches: a general residual power and the emergency power. 
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What some commentators have named “gap” and “national concern” are simply 

manifestations of the exhaustive nature of the division of powers, and the residual 

nature of the POGG power. Matters that do not come within any enumerated head of 

power or cannot be distributed among multiple heads of power must fit somewhere, 

and they belong under POGG when they pass the test set out in Crown Zellerbach. 

However, the analysis of the Crown Zellerbach framework would be the same even if 

there is only one residual authority (POGG) and even if there are three branches to 

POGG. 

 The national concern doctrine, when properly applied, plays an essential 

role in achieving the goal that the division of powers be collectively exhaustive, in a 

way that respects provincial jurisdiction. Matters that do not come within one of the 

enumerated heads of jurisdiction and that cannot be separated and shared between the 

enumerated heads of jurisdiction of both orders of government do not fit comfortably 

within the division of powers. In order to maintain exhaustiveness, such matters fall 

under the general residual power of Parliament by virtue of their distinctiveness from 

matters under provincial jurisdiction and their indivisibility between various heads of 

jurisdiction. But when the national concern doctrine is improperly applied, POGG 

ceases to be residual in nature. When that is so, it can become an instrument to enhance 

federal and correspondingly decrease provincial authority. Courts must be careful in 

recognizing matters of national concern, because the national concern branch has great 

potential to upset the division of powers. Once a matter is qualified as of national 

concern, Parliament has exclusive jurisdiction over the matter, including its intra-
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provincial aspects. Thus, an expansive interpretation of the doctrine can threaten the 

fundamental structure of federalism and unduly restrain provincial legislature’s law-

making authority. It would allow Parliament to acquire exclusive jurisdiction over 

matters that fall squarely within provincial jurisdiction and flatten regional differences. 

Courts should never start a division of powers analysis by looking to the federal 

residual power. To preserve the federal balance, courts should treat POGG as a power 

of last resort. The scope of the national concern doctrine must be limited to matters that 

cannot fall under other heads of jurisdiction and that cannot be distributed among 

multiple heads, thus filling a constitutional gap. Accordingly, the doctrine only applies 

to matters which are truly of national concern, as opposed to matters of a merely local 

or private nature that fall under s. 92(16). 

 The national concern doctrine applies when two conditions are met: first, 

the matter does not fall within (i.e., it is distinct from) the enumerated heads of 

jurisdiction and, second, it is single and indivisible. The requirements of singleness, 

distinctiveness and indivisibility serve the purpose of identifying matters that are truly 

residual in two ways. The matter must be distinct from provincial matters and must be 

incapable of division between both orders of government such that it must be entrusted 

solely to Parliament. These requirements give effect to the general residual power of 

Parliament under POGG and ensure that there is no jurisdictional gap in the division of 

powers. They apply to both new matters and to matters which, although originally 

falling under provincial jurisdiction, have come to extend beyond the powers of the 

province and, due to indivisibility, must be entrusted exclusively to Parliament.  
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 Given the residual nature of POGG, the importance of a matter has nothing 

to do with whether it is a matter of national concern. The role of the general residual 

power is to maintain the exhaustiveness of the division of powers, not to centralize 

important matters that can be legislated upon by the provinces or by both orders of 

government. First, the impugned matter must be distinct from matters falling under the 

enumerated heads of s. 92. This will be met when the matter is beyond provincial reach, 

including because of the limitation of provincial jurisdiction to matters in the province. 

This inquiry includes consideration of the provincial residuum: if the matter is of a 

merely local or private nature, it would fall under s. 92(16). The matter must also be 

distinct from matters falling under federal jurisdiction, as POGG is purely residual. 

Second, even if the matter does not come within an enumerated head of power, it must 

be single and indivisible to fall under POGG rather than an aggregate that can be broken 

down and distributed to enumerated heads of jurisdiction. The fact that provinces are 

unable to deal with a matter is insufficient to conclude that it falls under POGG. The 

nature of the matter must be such that it cannot be shared between both orders of 

government and that it must be entrusted to Parliament, exclusively, to avoid a 

jurisdictional vacuum.  

 In evaluating whether the matter has a singleness, distinctiveness and 

indivisibility, it is relevant to consider what is known as the provincial inability test, 

that is, what would be the effect on extra-provincial interests of a provincial failure to 

deal effectively with the control or regulation of the intra-provincial aspect of the 

matter. The provincial inability inquiry has been designed to control the centralization 
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of powers and to limit the extension of the national concern doctrine to matters that are 

beyond the power of the provinces to deal with and that must be legislated upon by 

Parliament, exclusively. Extra-provincial effects, on their own, are insufficient to 

satisfy the provincial inability test. Rather, the extra-provincial effects must be such 

that the matter, or part of the matter, is beyond the powers of the provinces to deal with 

on their own or in tandem. If the pith and substance of provincial legislation comes 

within the classes of subjects assigned to the provinces, incidental or ancillary extra-

provincial effects are irrelevant to its validity. Evidence that provinces are not 

cooperating, even combined with the presence of extra-provincial effects, is also 

insufficient to make out provincial inability. Provinces are sovereign within their 

sphere of jurisdiction and can legitimately choose different policies than other 

provinces. Further, provincial inability is no more than an indicium of singleness, 

distinctiveness and indivisibility. In line with the residual role of POGG, federal 

authority over what was formerly within provincial competence is only justified where 

a matter has become distinct from what the provinces can do, and cannot be shared 

between orders of government because of its indivisibility. In such a case, reliance on 

POGG is the only way to maintain the exhaustiveness of the division of powers. 

Otherwise, there would be a jurisdictional void — if the federal Parliament did not have 

jurisdiction over such a matter, no one would.  

 When determining if a matter can pass muster as a subject matter falling 

under POGG, the final consideration is whether it has a scale of impact on provincial 

jurisdiction that is reconcilable with the fundamental distribution of legislative power 
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under the Constitution. The evaluation of the scale of impact on the federal balance 

illustrates the need for caution when determining whether a new permanent head of 

exclusive power should, in effect, be added to the federal list of powers. This prong of 

the test requires courts to determine whether recognizing the proposed new federal 

power would be compatible with the federal structure. It does not ask whether the 

importance of the proposed new federal power outweighs the infringement on 

provincial jurisdiction. Importance is irrelevant because it does not indicate whether 

there is a jurisdictional gap that must be filled with the general residual power. 

Important matters can and should be dealt with by the provinces. Courts must also be 

careful not to let the double aspect doctrine undermine the scale of impact inquiry by 

suggesting that provinces retain ample means to regulate the matter. The double aspect 

doctrine recognizes that the same fact situation or matter may possess both federal and 

provincial aspects, which means that both orders of government can legislate from their 

respective perspective. This doctrine only applies when a subject matter has multiple 

aspects, some that may be regulated under provincial jurisdiction, and some under 

federal jurisdiction. The double aspect doctrine must be applied carefully, since 

increasing overlap between provincial and federal competence can severely disrupt the 

federal balance. The combined operation of the doctrines of double aspect and federal 

paramountcy can have profound implications for the federal structure and for provincial 

autonomy. 

 The national concern doctrine must be applied with caution in light of its 

residual role and its potential to upset the division of powers. If the doctrine is not 
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strictly applied so as to limit it to ensuring that the division of powers is exhaustive, the 

federal nature of the Constitution would disappear not gradually but rapidly.  

 Canada’s proposed doctrinal expansion of national concern should be 

rejected because it departs in a marked and unjustified way from the jurisprudence of 

the Court and, if adopted, it will provide a broad and open pathway for further 

incursions into what has been exclusive provincial jurisdiction. In the instant case, 

Canada’s proposed pith and substance of the Act of “establishing minimum national 

standards integral to reducing nationwide GHG emissions” has not attained national 

dimensions. While the seriousness or the immediacy of the threat that climate change 

poses may be relevant to an argument under the emergency branch, it has no place in 

the national concern analysis. Furthermore, the distinctiveness requirement is 

inherently incompatible with the backstop nature of the Act, which contemplates that 

some or all provinces could implement GHG pricing schemes that accord with 

standards set (from time to time) by the federal Cabinet, thereby avoiding the triggering 

of federal intervention. Singleness, distinctiveness and indivisibility should not be 

collapsed into provincial inability, and provincial inability should not be informed by 

tests for enumerated heads of power, because this approach fails to give effect to the 

residual nature of the POGG power.  

 The device of “minimum national standards” makes wider still the pathway 

for enhancement of federal jurisdiction. “By means of minimum national standards” 

could be applied to any matter, and therefore adds nothing to the description of a matter 
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and has no place. Including “minimum national standards” in the matter of national 

concern short-circuits the analysis and opens the door to federal “minimum standards” 

with respect to other areas of provincial jurisdiction, artificially expanding federal 

capacity to legislate in what have been until now matters coming within provincial 

jurisdiction. This device undermines federalism by replacing provincial autonomy in 

the exercise of its jurisdiction with the exercise of such jurisdiction made permanently 

subject to federal supervision. Finally, the Act’s scale of impact on provincial 

jurisdiction is not reconcilable with the distribution of powers. The Act leaves room for 

provincial jurisdiction only insofar as the decision of the province conforms to the will 

of Parliament and the federal Cabinet. It is not an exercise in cooperative federalism; 

rather, it is the means to enforce supervisory federalism. The problem is not cured by 

the double aspect doctrine: since the federal matter is defined in terms of the extent to 

which it can limit the provinces’ discretion to legislate (the backstop mechanism), this 

is not two aspects of the same fact situation — it is one aspect, and it gives the federal 

government the upper hand and the final say. Parliament did not have jurisdiction to 

enact the Act under its general residual power. 
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I. Overview 

[1] In 2018, Parliament enacted the Greenhouse Gas Pollution Pricing Act, 

S.C. 2018, c. 12, s. 186 (“GGPPA”). Three provinces challenged the constitutionality 

of the GGPPA by references to their respective courts of appeal. The question divided 

the courts. In split decisions, the courts of appeal for Saskatchewan and Ontario held 

that the GGPPA is constitutional, while the Court of Appeal of Alberta held that it is 

unconstitutional. Those decisions have now been appealed to this Court. 

[2] The essential factual backdrop to these appeals is uncontested. Climate 

change is real. It is caused by greenhouse gas emissions resulting from human 

activities, and it poses a grave threat to humanity’s future. The only way to address the 

threat of climate change is to reduce greenhouse gas emissions. In the Paris Agreement, 

U.N. Doc. FCCC/CP/2015/10/Add.1, December 12, 2015, states around the world 

undertook to drastically reduce their greenhouse gas emissions in order to mitigate the 

effects of climate change. In Canada, Parliament enacted the GGPPA as part of the 

country’s effort to implement its commitment. 

[3] However, none of these facts answer the question in these appeals. The 

issue here is whether Parliament had the constitutional authority to enact the GGPPA. 
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To answer this question, the Court must identify the true subject matter of the GGPPA 

and then classify that subject matter with reference to the division of powers set out in 

the Constitution Act, 1867 (“Constitution”). In doing so, the Court must give effect to 

the principle of federalism, a foundational principle of the Canadian Constitution, 

which requires that an appropriate balance be maintained between the powers of the 

federal government and those of the provinces. 

[4] Below, I conclude that the GGPPA sets minimum national standards of 

greenhouse gas price stringency to reduce greenhouse gas emissions, pollutants that 

cause serious extraprovincial harm. Parliament has jurisdiction to enact this law as a 

matter of national concern under the “Peace, Order, and good Government” clause of 

s. 91 of the Constitution. National concern is a well-established but rarely applied 

doctrine of Canadian constitutional law. The application of this doctrine is strictly 

limited in order to maintain the autonomy of the provinces and respect the diversity of 

Confederation, as is required by the principle of federalism. However, Parliament has 

the authority to act in appropriate cases, where there is a matter of genuine national 

concern and where the recognition of that matter is consistent with the division of 

powers. In this case, Parliament has acted within its jurisdiction.  

[5] I also conclude that the levies imposed by the GGPPA are constitutionally 

valid regulatory charges. In the result, the GGPPA is constitutional. 

II. Reference Question 
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[6] The reference question in each of the three appeals is substantially the 

same: Is the Greenhouse Gas Pollution Pricing Act unconstitutional in whole or in 

part? 

III. Background 

A. The Global Climate Crisis 

[7] Global climate change is real, and it is clear that human activities are the 

primary cause. In simple terms, the combustion of fossil fuels releases greenhouse 

gases (“GHGs”) into the atmosphere, and those gases trap solar energy from the sun’s 

incoming radiation in the atmosphere instead of allowing it to escape, thereby warming 

the planet. Carbon dioxide is the most prevalent and recognizable GHG resulting from 

human activities. Other common GHGs include methane, nitrous oxide, 

hydrofluorocarbons, perfluorocarbons, sulfur hexafluoride and nitrogen trifluoride. 

[8] At appropriate levels, GHGs are beneficial, keeping temperatures around 

the world at levels at which humans, animals, plants and marine life can live in balance. 

And the level of GHGs in the atmosphere has been relatively stable over the last 

400,000 years. Since the 1950s, however, the concentrations of GHGs in the 

atmosphere have increased at an alarming rate, and they continue to rise. As a result, 

global surface temperatures have already increased by 1.0°C above pre-industrial 

levels, and that increase is expected to reach 1.5°C by 2040 if the current rate of 

warming continues. 
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[9] These temperature increases are significant. As a result of the current 

warming of 1.0°C, the world is already experiencing more extreme weather, rising sea 

levels and diminishing Arctic sea ice. Should warming reach or exceed 1.5°C, the world 

could experience even more extreme consequences, including still higher sea levels and 

greater loss of Arctic sea ice, a 70 percent or greater global decline of coral reefs, the 

thawing of permafrost, ecosystem fragility and negative effects on human health, 

including heat-related and ozone-related morbidity and mortality. 

[10] The effects of climate change have been and will be particularly severe and 

devastating in Canada. Temperatures in this country have risen by 1.7°C since 1948, 

roughly double the global average rate of increase, and are expected to continue to rise 

faster than that rate. Canada is also expected to continue to be affected by extreme 

weather events like floods and forest fires, changes in precipitation levels, degradation 

of soil and water resources, increased frequency and severity of heat waves, sea level 

rise, and the spread of potentially life-threatening vector-borne diseases like Lyme 

disease and West Nile virus. 

[11] The Canadian Arctic faces a disproportionately high risk from climate 

change. There, the average temperature has increased at a rate of nearly three times the 

global average, and that increase is causing significant reductions in sea ice, accelerated 

permafrost thaw, the loss of glaciers and other ecosystem impacts. Canada’s coastline, 

the longest in the world, is also being affected disproportionately by climate change, as 

it experiences changes in relative sea level and rising water temperatures, as well as 
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increased ocean acidity and loss of sea ice and permafrost. Climate change has also had 

a particularly serious effect on Indigenous peoples, threatening the ability of 

Indigenous communities in Canada to sustain themselves and maintain their traditional 

ways of life. 

[12] Climate change has three unique characteristics that are worth noting. First, 

it has no boundaries; the entire country and entire world are experiencing and will 

continue to experience its effects. Second, the effects of climate change do not have a 

direct connection to the source of GHG emissions. Provinces and territories with low 

GHG emissions can experience effects of climate change that are grossly 

disproportionate to their individual contributions to Canada’s and the world’s total 

GHG emissions. In 2016, for example, Alberta, Ontario, Quebec, Saskatchewan and 

British Columbia accounted for approximately 90.5 percent of Canada’s total GHG 

emissions, while the approximate percentages were 9.1 percent for the other five 

provinces and 0.4 percent for the territories. Yet the effects of climate change are and 

will continue to be experienced across Canada, with heightened impacts in the 

Canadian Arctic, coastal regions and Indigenous territories. Third, no one province, 

territory or country can address the issue of climate change on its own. Addressing 

climate change requires collective national and international action. This is because the 

harmful effects of GHGs are, by their very nature, not confined by borders. 

B. Canada’s Efforts to Address Climate Change 
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[13] Canada’s history of international commitments to address climate change 

began in 1992 with its ratification of the United Nations Framework Convention on 

Climate Change, U.N. Doc. A/AC.237/18 (Part II)/Add.1, May 15, 1992 

(“UNFCCC”). After failing to meet its commitments under multiple UNFCCC 

agreements, including the Kyoto Protocol, U.N. Doc. FCCC/CP/1997/L.7/Add.1, 

December 10, 1997, and the Copenhagen Accord, U.N. Doc. 

FCCC/CP/2009/11/Add.1, December 18, 2009, Canada agreed to the Paris Agreement 

in 2015. Recognizing that “climate change represents an urgent and potentially 

irreversible threat to human societies and the planet and thus requires the widest 

possible cooperation by all countries”, the participating states agreed to hold the global 

average temperature increase to well below 2.0°C above pre-industrial levels and to 

pursue efforts to limit that increase to 1.5°C: United Nations, Framework Convention 

on Climate Change, Report of the Conference of the Parties on its twenty-first session, 

U.N. Doc. FCCC/CP/2015/10/Add.1, January 29, 2016, at p. 2; Paris Agreement, art. 

2(1)(a). Canada ratified the Paris Agreement in 2016, and the agreement entered into 

force that same year. Canada committed to reducing its GHG emissions by 30 percent 

below 2005 levels by 2030. 

[14] Under the Paris Agreement, states are free to choose their preferred 

approaches for meeting their nationally determined contributions. In Canada, the 

provinces and the federal government agreed to work together in order to meet the 

country’s international commitments. In March 2016, before Canada had ratified the 

Paris Agreement, all the First Ministers met in Vancouver and adopted the Vancouver 
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Declaration on clean growth and climate change (“Vancouver Declaration”): 

Canadian Intergovernmental Conference Secretariat, March 3, 2016 (online). In that 

declaration, the First Ministers recognized the call in the Paris Agreement for 

significant reductions in GHG emissions and committed to “[i]mplement[ing] GHG 

mitigation policies in support of meeting or exceeding Canada’s 2030 target of a 30% 

reduction below 2005 levels of emissions, including specific provincial and territorial 

targets and objectives”: ibid, at p. 3. In the Vancouver Declaration, the First Ministers 

also recognized the importance of a collaborative approach between provincial and 

territorial governments and the federal government to reducing GHG emissions and 

noted that “the federal government has committed to ensuring that the provinces and 

territories have the flexibility to design their own policies to meet emission reductions 

targets”: ibid. 

[15] The Vancouver Declaration resulted in the establishment of a federal-

provincial-territorial Working Group on Carbon Pricing Mechanisms (“Working 

Group”) to study the role of carbon pricing mechanisms in meeting Canada’s emissions 

reduction targets. The Working Group included at least one representative from each 

provincial and territorial government as well as the federal government. Its final report 

identified carbon pricing as one of the most efficient policy approaches for reducing 

GHG emissions and outlined three carbon pricing options: (1) a single form broad-

based carbon pricing mechanism that would apply across Canada, an option that would 

not be supportive of existing or planned provincial or territorial pricing policies; (2) 

broad-based carbon pricing mechanisms across Canada, an option that would give each 
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province and territory flexibility as to the choice of instruments; and (3) a range of 

broad-based carbon pricing mechanisms in some jurisdictions, while the remaining 

jurisdictions would implement other mechanisms or policies designed to meet GHG 

emissions reduction targets within their borders: Working Group on Carbon Pricing 

Mechanisms, Final Report, 2016 (online), at pp. 1, 44-47 and 50. 

[16] Carbon pricing, or GHG pricing, is a regulatory mechanism that, in simple 

terms, puts a price on GHG emissions in order to induce behavioural changes that will 

lead to widespread reductions in emissions. By putting a price on GHG emissions, 

governments can incentivize individuals and businesses to change their behaviour so 

as to make more environmentally sustainable purchasing and consumption choices, to 

redirect their financial investments, and to reduce their GHG emissions by substituting 

carbon-intensive goods for low-GHG alternatives. Generally speaking, there are two 

different approaches to GHG pricing: (1) a carbon tax that entails setting a price on 

GHG emissions directly, but not setting a cap on emissions; and (2) a cap-and-trade 

system that prices emissions indirectly by placing a cap on GHG emissions, allocating 

emission permits to businesses and allowing businesses to buy and sell emission 

permits from and to other businesses. A carbon tax sets an effective price per unit of 

GHG emissions. In a cap-and-trade system, the market sets an effective price per unit 

of GHG emissions, but a cap is placed on permitted emissions. Both approaches put a 

price on GHG emissions. I also find it worthwhile to note that while “carbon tax” is the 

term used among policy experts to describe GHG pricing approaches that directly price 
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GHG emissions, it has no connection to the concept of taxation as understood in the 

constitutional context. 

[17] Building on the Working Group’s final report, the federal government 

released the Pan-Canadian Approach to Pricing Carbon Pollution (“Pan-Canadian 

Approach”) in October 2016: Environment and Climate Change Canada, October 3, 

2016 (online). In it, the federal government introduced a pan-Canadian benchmark for 

carbon pricing and stated the benchmark’s underlying principles, two of which were 

that carbon pricing should be a central component of the pan-Canadian framework and 

that the overall approach should be flexible and recognize carbon pricing policies 

already being implemented or developed by provinces and territories. The Pan-

Canadian Approach also set out the criteria for the pan-Canadian benchmark that 

would be used for determining acceptable minimum carbon pricing systems. Provinces 

and territories would have the flexibility to implement, by 2018, one of two carbon 

pricing systems with a common broad scope and legislated increases in stringency. A 

federal backstop carbon pricing system would be implemented in jurisdictions that 

either requested it or failed to implement a system that met the benchmark. 

[18] In December 2016, based on the Pan-Canadian Approach, the federal 

government released the Pan-Canadian Framework on Clean Growth and Climate 

Change (“Pan-Canadian Framework”): Environment and Climate Change Canada, 

December 9, 2019 (online). In it, the federal government reaffirmed the principles 

expounded in the Vancouver Declaration and the Pan-Canadian Approach, and 
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outlined in greater detail the criteria of the pan-Canadian benchmark for carbon pricing. 

As in the Pan-Canadian Approach, the Pan-Canadian Framework required every 

province and territory to have one of two carbon pricing systems in place by 2018: a 

carbon tax or carbon levy system similar to the ones that had already been implemented 

in British Columbia and Alberta, or a cap-and-trade system similar to the ones that had 

been implemented in Ontario and Quebec. All carbon pricing systems had to have a 

common broad scope and to increase in stringency over time. All revenues from the 

carbon pricing system would remain in the jurisdiction of origin. A federal backstop 

pricing system would apply only in jurisdictions that requested it, that had no carbon 

pricing system or that had an insufficiently stringent carbon pricing system. All 

revenues from the federal system would be returned to the jurisdiction of origin. 

[19] On the day the federal government released the Pan-Canadian 

Framework, it was adopted by eight provinces, including Ontario and Alberta, and by 

all three territories. Manitoba adopted the framework in February 2018, but 

Saskatchewan has not done so yet. Later in 2018, Ontario, Alberta and Manitoba 

withdrew their support from the Pan-Canadian Framework. 

[20] In May 2017, after the release of the Pan-Canadian Framework, the 

federal government published the Technical Paper on the Federal Carbon Pricing 

Backstop: Environment and Climate Change Canada, May 18, 2017 (online). This 

paper provided further details, outlined the components of the proposed federal carbon 

pricing system and sought feedback from stakeholders. The federal government then 
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published documents entitled Guidance on pan-Canadian carbon pollution pricing 

benchmark, in August 2017, and Supplemental benchmark guidance, in December 

2017, which further detailed the scope of the GHG emissions to which the carbon 

pricing system would apply as well as the minimum legislated increases in stringency: 

Environment and Climate Change Canada, Guidance on the pan-Canadian Carbon 

pollution pricing benchmark, August 2017 (online); Environment and Climate Change 

Canada, Supplemental benchmark guidance, December 20, 2017 (online). 

[21] On the day the Supplemental benchmark guidance document was released, 

the federal Minister of Finance and Minister of Environment and Climate Change wrote 

to their provincial and territorial counterparts to reaffirm Canada’s commitment to 

carbon pricing under the Pan-Canadian Framework. The letter requested the provincial 

and territorial ministers to explain how they would be implementing carbon pricing and 

also outlined the next steps in the federal government’s process to price carbon. 

[22] In the context of this process, the GGPPA was introduced in Parliament as 

Part 5 of Bill C-74, An Act to implement certain provisions of the budget, 1st Sess., 

42nd Parl., on March 27, 2018, and it received royal assent on June 21, 2018. In the 

lead-up to the introduction of the GGPPA, the federal government had published 

further guidance on the components of the proposed federal carbon pricing system.  

C. Provincial Action on Climate Change 
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[23] At the time the Pan-Canadian Framework was released, most of the 

provinces and territories had already taken significant actions to address climate 

change, including rehabilitating forests, developing low carbon fuels, capping 

emissions for oil sands projects and the electricity sector, regulating methane 

emissions, closing fossil-fuelled and coal-fired electricity generating stations, and 

investing in renewable energy and transportation. British Columbia, Alberta, Ontario 

and Quebec were the only provinces with carbon pricing systems. All the other 

provinces and territories, except Saskatchewan and Manitoba, had indicated that they 

planned to implement either a carbon tax or levy system or a cap-and-trade system. 

[24] Despite the actions that had been taken, Canada’s overall GHG emissions 

had decreased by only 3.8 percent between 2005 and 2016, which was well below its 

target of 30 percent by 2030. Over that period, GHG emissions had decreased in British 

Columbia, Ontario, Quebec, New Brunswick, Nova Scotia, Prince Edward Island and 

Yukon, but had increased in Alberta, Saskatchewan, Manitoba, Newfoundland and 

Labrador, Northwest Territories and Nunavut. Illustrative of the collective action 

problem of climate change, between 2005 and 2016, the decreases in GHG emissions 

in Ontario, Canada’s second largest GHG emitting province, were mostly offset by 

increases in emissions in two of Canada’s five largest emitting provinces, Alberta and 

Saskatchewan. Canada’s remaining emissions reduction between 2005 and 2016 came 

from two of Canada’s remaining five largest emitting provinces, Quebec and British 

Columbia, as well as from decreases in GHG emissions of over 10 percent — well 
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above Canada’s 3.8 percent overall GHG emissions reduction — in New Brunswick, 

Nova Scotia, Prince Edward Island and Yukon. 

IV. The GGPPA 

[25] The GGPPA came into force on June 21, 2018. 

A. Basic Architecture of the GGPPA 

[26] The GGPPA comprises four parts and four schedules. Part 1 of the GGPPA 

establishes a fuel charge that applies to producers, distributors and importers of various 

types of carbon-based fuel. Part 2 sets out a pricing mechanism for industrial GHG 

emissions by large emissions-intensive industrial facilities. Part 3 authorizes the 

Governor in Council to make regulations providing for the application of provincial 

law concerning GHG emissions to federal works and undertakings, federal land and 

Indigenous land located in that province, as well as to internal waters located in or 

contiguous with the province. And Part 4 requires the Minister of the Environment to 

prepare an annual report on the administration of the GGPPA and have it tabled in 

Parliament. Only the first two parts and the four schedules are at issue in these appeals. 

The parties do not challenge the constitutionality of Parts 3 and 4 of the GGPPA. 

[27] Because the GGPPA operates as a backstop, the GHG pricing mechanism 

described in Parts 1 and 2 of the GGPPA does not automatically apply in all provinces 

and territories. A province or territory will only be subject to Part 1 or 2 of the GGPPA 
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if the Governor in Council determines that its GHG pricing mechanism is insufficiently 

stringent. However, the GGPPA itself always applies in the sense that provincial and 

territorial GHG pricing mechanisms are always subject to assessment to ensure they 

are sufficiently stringent. At the time of the hearing of these appeals, Ontario, New 

Brunswick, Manitoba, Saskatchewan, Yukon and Nunavut were subject to both Parts 

1 and 2 of the GGPPA. Alberta was subject only to Part 1, and Prince Edward Island 

only to Part 2. After the hearing, the GGPPA was amended such that Part 1 no longer 

applies to New Brunswick: Regulations Amending Part 1 of Schedule 1 and Schedule 2 

to the Greenhouse Gas Pollution Pricing Act and the Fuel Charge Regulations, 

SOR/2020-261. The federal government has also announced that Ontario will be 

subject only to Part 1, but the GGPPA has not yet been amended to reflect this 

announcement. 

B. The Preamble 

[28] The GGPPA has a 16-paragraph preamble that sets out the background to 

and purpose of the legislation. This preamble can helpfully be divided into five parts in 

which the following points are articulated: (1) GHG emissions contribute to global 

climate change, and that change is already affecting Canadians and poses a serious risk 

to the environment, to human health and safety and to economic prosperity both in 

Canada and internationally (at paras. 1-5); (2) Canada has committed internationally to 

reducing its GHG emissions by ratifying the UNFCCC and the Paris Agreement (at 

paras. 6-8); (3) it is recognized in the Pan-Canadian Framework that climate change 
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requires immediate action by the federal, provincial and territorial governments, and 

GHG pricing is a core element of that framework (at paras. 9-10); (4) behavioural 

change that leads to increased energy efficiency is necessary to take effective action 

against climate change (at para. 11); and (5) the purpose of the GGPPA is to implement 

stringent pricing mechanisms designed to reduce GHG emissions by creating 

incentives for that behavioural change (paras. 12-16). 

[29] In the fifth part of the preamble, it is recognized that some provinces are 

developing or have implemented GHG pricing systems: para. 14. However, it is also 

acknowledged that the absence of such systems in some provinces and a lack of 

stringency in some provincial pricing systems could contribute to significant harm to 

the environment, to human health and safety and to economic prosperity: para. 15. The 

preamble concludes with a statement that it is accordingly necessary to create a federal 

GHG pricing system in order to ensure that GHG pricing applies broadly in Canada: 

para. 16. 

C. Part 1: Fuel Charge 

[30] Part 1 of the GGPPA establishes a charge on prescribed types of fuel that 

applies to fuel produced, delivered or used in a listed province, fuel brought into a listed 

province from another place in Canada and fuel imported into Canada at a location in 

a listed province: ss. 17(1), 18(1), 19(1) and (2) and 21(1). Part 1 of Sch. 1 contains the 

list of provinces to which Part 1 of the GGPPA applies. The fuel charge applies to 22 

types of carbon-based fuel that release GHG emissions when burned, including 
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gasoline, diesel fuel and natural gas, as well as to combustible waste. Schedule 2 lists 

the types of fuel to which the fuel charge applies and indicates the applicable rates of 

charge for each one. Although the fuel charge is paid by fuel producers, distributors 

and importers, and not directly by consumers, it is anticipated that retailers will pass 

the fuel charge on to consumers in the form of higher energy prices. The fuel charge is 

not payable on qualifying fuel delivered to farmers and fishers (s. 17(2)) or on fuel used 

at prescribed facilities, including industrial facilities to which the pricing mechanism 

in Part 2 of the GGPPA applies (ss. 3 and 18(4)). The fuel charge is administered by 

the Minister of National Revenue acting through the Canada Revenue Agency. 

[31] Section 165 of the GGPPA concerns the distribution of the proceeds of the 

fuel charge. Section 165(2) provides that the Minister of National Revenue must 

distribute the amount collected in respect of the fuel charge in any listed province less 

amounts that are rebated, refunded or remitted in respect of those charges, but that the 

Minister of National Revenue has discretion whether to distribute the net amount to the 

province itself, other prescribed persons or classes of persons or a combination of the 

two. The federal government’s present policy is to give 90 percent of the proceeds of 

the fuel charge directly to residents of the province of origin in the form of “Climate 

Action Incentive” payments under the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.), 

as provided for in s. 13 of the Budget Implementation Act, 2018, No. 2, S.C. 2018, c. 27. 

The Climate Action Incentive is a deemed rebate under the GGPPA that reduces the 

amount that must be distributed under s. 165: Income Tax Act, s. 122.8(6). The 

remaining 10 percent of the proceeds is paid out to schools, hospitals, colleges and 
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universities, municipalities, not-for-profit organizations, Indigenous communities and 

small and medium-sized businesses in the province of origin. Simply put, the net 

amount collected from a listed province is returned to persons and entities in that 

province. 

[32] Part 1 of the GGPPA also provides the Governor in Council with 

considerable power to make regulations. For example, s. 166 authorizes the Governor 

in Council to make regulations to list or delist provinces in relation to the application 

of the fuel charge under Part 1 of the GGPPA. Any such regulations must be made 

“[f]or the purpose of ensuring that the pricing of greenhouse gas emissions is applied 

broadly in Canada at levels that the Governor in Council considers appropriate” 

(s. 166(2)), and the Governor in Council must, in making them, “take into account, as 

the primary factor, the stringency of provincial pricing mechanisms for greenhouse gas 

emissions” (s. 166(3)). 

[33] In addition, the Governor in Council is authorized to make regulations 

prescribing anything that is to be prescribed or determined by regulation under Part 1: 

s. 166(1)(a). Specifically, the Governor in Council can make regulations in relation to 

the fuel charge system (s. 168(2)) by, for example, modifying the listed types of fuel 

and the applicable rates of charge in Sch. 2 (ss. 166(4) and 168(3)(a)), or defining 

words or expressions used in Part 1 of the GGPPA, in Part 1 of Sch. 1, or in Sch. 2 

(s. 168(3)(a) and (b)). In the event of a conflict between a regulation and Part 1 of the 

GGPPA, s. 168(4) provides that the regulation prevails to the extent of the conflict. 
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D. Part 2: Industrial Greenhouse Gas Emissions 

[34] Part 2 of the GGPPA establishes an output-based pricing system (“OBPS”) 

for industrial GHG emissions by large emissions-intensive industrial facilities. The 

OBPS applies only to a “covered facility” in a province listed in Part 2 of Sch. 1: ss. 169 

and 174. Covered facilities include facilities that meet the criteria set out in the Output-

Based Pricing System Regulations, SOR/2019-266 (“OBPS Regulations”): GGPPA, 

s. 169. Under the OBPS Regulations, a covered facility is one that meets a specified 

emissions threshold and is engaged in specific industrial activities: s. 8. The Minister 

of the Environment may also, upon request, designate an industrial facility located in a 

backstop jurisdiction (i.e., one listed in Part 2 of Sch. 1) as a covered facility even if it 

does not meet the criteria in the regulations: GGPPA, s. 172. A covered facility is 

exempt from the fuel charge (ss. 18(3) and 18(4)), but it must pay for any GHG 

emissions that exceed its applicable emissions limits on the basis of sector-specific 

output-based standards. This can be done in one of three ways: (1) by remitting surplus 

compliance units earned by the facility at a time when its GHG emissions were below 

its annual limit, or surplus credits purchased from other facilities; (2) paying an excess 

emissions charge; or (3) a combination of the two (ss. 174(1) and (2) and 175). The 

OBPS Regulations require that a covered facility’s emissions limit be generally 

calculated on the basis of the facility’s production from each industrial activity and an 

output-based emissions standard in respect of that activity expressed in units of 

emissions per unit of product: s. 36; Sch. 1. If the efficiency of a facility’s industrial 

processes meets the applicable efficiency standards, the facility will not exceed its 
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emissions limit. It is only where an industrial process is not sufficiently efficient in 

terms of its production per unit of emissions that a person responsible for a covered 

facility must provide compensation for the facility’s excess emissions. A facility whose 

efficiency exceeds the standards earns surplus credits: GGPPA, s. 175. Schedule 3 lists 

33 GHGs and sets out the global warming potential of each one as defined in 

accordance with the OBPS, while Sch. 4 sets out the charges for excess emissions. The 

OBPS is administered by the Minister of the Environment. 

[35] Section 188 of the GGPPA, which concerns the distribution of revenues 

from excess emission charge payments, works similarly to s. 165 of Part 1. 

Section 188(1) provides that the Minister of National Revenue must distribute all 

revenues from excess emissions charge payments, but that the Minister has discretion 

whether to distribute them to the province itself, to persons specified in the regulations 

or that meet criteria set out in the regulations, or to a combination of both. The federal 

government has indicated that these revenues will be used to support carbon pollution 

reduction in the jurisdictions in which they were collected, but has not yet provided 

further details. 

[36] Part 2 of the GGPPA — like Part 1 — also provides the Governor in 

Council with considerable power to make regulations and orders. For example, s. 189 

authorizes the Governor in Council to make orders to list or delist provinces in relation 

to the application of the OBPS in Part 2 of the GGPPA. As with s. 166, any such order 

must be made “[f]or the purpose of ensuring that the pricing of greenhouse gas 
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emissions is applied broadly in Canada at levels that the Governor in Council considers 

appropriate” (s. 189(1)), and the Governor in Council must, in making it, “take into 

account, as the primary factor, the stringency of provincial pricing mechanisms for 

greenhouse gas emissions” (s. 189(2)). 

[37] As well, the Governor in Council is authorized to make orders adding 

GHGs to, or deleting them from, Sch. 3 or amending the global warming potential of 

any gas; in doing so, the Governor in Council may take into account any factor it 

considers appropriate: ss. 190(1) and (2). The Governor in Council also has the 

authority to amend Sch. 4 by amending an excess emissions charge or by adding 

calendar years: s. 191. Finally, the Governor in Council is authorized to make 

regulations pertaining to a number of aspects of the OBPS, including covered facilities, 

GHG emissions limits, the quantification of GHGs, the circumstances under which 

GHGs are deemed to have been emitted by a facility, compensation, and permitted 

transfers of compliance units: s. 192. 

[38] It is important to understand that Parts 1 and 2 of the GGPPA together 

create a single GHG pricing scheme. Part 1 of the GGPPA directly prices GHG 

emissions. The OBPS created by the OBPS Regulations made under Part 2 of the 

GGPPA constitutes a complex exemption to Part 1. The OBPS exempts covered 

facilities from the blunt fuel charge under Part 1, creating a more tailored GHG pricing 

scheme that lowers the effective GHG price such facilities would otherwise have to pay 

under Part 1. Part 2 thus also directly prices GHG emissions, but only to the extent that 
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covered facilities exceed applicable efficiency standards. Parts 1 and 2 of the GGPPA 

therefore function together to price GHG emissions throughout the Canadian economy. 

V. Judicial History 

A. Court of Appeal for Saskatchewan, 2019 SKCA 40, 440 D.L.R. (4th) 398 

[39] The majority of the Court of Appeal for Saskatchewan (Richards C.J.S., 

Jackson and Schwann JJ.A.) concluded that the GGPPA is intra vires Parliament on 

the basis of the national concern doctrine. The majority identified the pith and 

substance of the GGPPA as “the establishment of minimum national standards of price 

stringency for GHG emissions”: para. 125. Applying the framework from R. v. Crown 

Zellerbach Canada Ltd., [1988] 1 S.C.R. 401, they found that the establishment of 

minimum national standards of price stringency for GHG emissions is a matter of 

national concern. This matter is of genuine national importance and has the requisite 

singleness, distinctiveness and indivisibility. GHGs are readily identifiable and 

distinguishable from other gases, and minimum pricing standards are distinguishable 

from other forms of regulation. Each province is vulnerable to another province’s 

failure to adequately price GHG emissions. Interprovincial cooperation could not be a 

basis for a sustainable approach to minimum GHG pricing, because provinces are free 

to withdraw from cooperative arrangements. As well, recognizing federal authority 

over minimum national standards of price stringency for GHG emissions would have 

an acceptable impact on provincial jurisdiction, because it would limit Parliament’s 
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role to pricing and would not threaten the constitutional validity of provincial initiatives 

to regulate GHGs. 

[40] Ottenbreit and Caldwell JJ.A. dissented. They concluded that Part 1 of the 

GGPPA is the result of an unconstitutional exercise of Parliament’s taxation power and 

that the GGPPA as a whole is ultra vires Parliament. GHG emissions do not represent 

a constitutionally distinct matter, and the concepts of “stringency” and “national 

standards” should not be used to tease an abstraction out of recognizable matters within 

provincial jurisdiction. The asserted need for a national standard of stringency is based 

not on a genuine provincial inability to set such a standard, but simply on a policy 

dispute. Finally, the dissent concluded that the matter’s scale of impact on provincial 

jurisdiction is not reconcilable with the balance of federalism. The GGPPA would 

deprive provinces of the ability to regulate GHGs within their borders. Furthermore, it 

would be possible for the power delegated to the executive branch by the GGPPA to 

be exercised so as to widen the scope of the statute, thus further eroding provincial 

authority. 

B. Court of Appeal for Ontario, 2019 ONCA 544, 146 O.R. (3d) 65 

[41] The majority of the Court of Appeal for Ontario (Strathy C.J.O., 

MacPherson and Sharpe JJ.A.) concluded that the GGPPA is intra vires Parliament on 

the basis of the national concern doctrine. The majority characterized the pith and 

substance of the GGPPA as “establishing minimum national standards to reduce 

greenhouse gas emissions”: para. 77. Applying the framework from Crown Zellerbach, 
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they reasoned that this matter is new as it was not recognized at Confederation. It is a 

matter of national concern, as evidenced by the GGPPA’s relationship to Canada’s 

international obligations and by the fact that the statute was the product of extensive 

efforts to achieve a national response to climate change. The matter meets the 

singleness, distinctiveness and indivisibility requirement. GHGs are a chemically 

distinct form of pollution with international and interprovincial impacts. The provinces 

cannot establish minimum national standards to reduce GHG emissions. No province 

can control the deleterious effects of GHGs emitted in other provinces or require other 

provinces to take steps to do so. In assessing the matter’s scale of impact on provincial 

jurisdiction, the majority found that the GGPPA strikes an appropriate balance between 

Parliament and the provincial legislatures. Finally, the majority rejected the Attorney 

General of Ontario’s argument that the levies imposed by the GGPPA are 

unconstitutional regulatory charges. The majority found the levies to be valid because 

they have a sufficient connection to the regulatory scheme based on their purpose of 

behaviour modification. 

[42] Hoy A.C.J.O. concurred with Strathy C.J.O.’s national concern analysis, 

although she characterized the pith and substance of the GGPPA more narrowly as 

“establishing minimum national greenhouse gas emissions pricing standards to reduce 

greenhouse gas emissions”: paras. 165-66 (emphasis added). In her view, including the 

means — carbon pricing — in the description of the pith and substance is legally 

permissible and desirable. In some cases, as here, Parliament’s choice of means may 
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be so central to the legislative objective that the main thrust of the law, properly 

understood, is to achieve a result in a particular way. 

[43] Huscroft J.A. dissented. He characterized the pith and substance of the 

GGPPA broadly as the regulation of GHG emissions. At the classification stage, he 

reasoned that the national concern doctrine requires the identification of a new subject 

matter that is independent of the means adopted in the relevant law. In this case, the 

proposed matter of national concern is federal authority over GHG emissions, which 

fails to meet the singleness, distinctiveness and indivisibility requirement from Crown 

Zellerbach. In addition, recognizing federal jurisdiction on the basis of provincial 

inability to establish a national standard would allow any matter to be transformed into 

a matter of national concern by just adding the word “national” to it. The fact that one 

province’s inaction could undermine another province’s carbon pricing efforts does not 

establish provincial inability either; this simply reflects a legitimate policy 

disagreement. Finally, Huscroft J.A. concluded that the matter’s scale of impact on 

provincial jurisdiction is incompatible with the federal-provincial division of powers. 

For a matter to be one of national concern, it must have ascertainable and reasonable 

limits in order to contain its reach. 

C. Court of Appeal of Alberta, 2020 ABCA 74, 3 Alta. L.R. (7th) 1 

[44] The majority of the Court of Appeal of Alberta (Fraser C.J.A., Watson and 

Hughes JJ.A.) held that the GGPPA is unconstitutional. They reasoned that the national 

concern doctrine can apply only to matters that would originally have fallen within the 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

provincial power respecting matters of a merely local or private nature under s. 92(16) 

of the Constitution. The doctrine has no application to matters that would originally 

have fallen under other enumerated provincial heads of power. The majority 

characterized the pith and substance of the GGPPA as “at a minimum, regulation of 

GHG emissions”: paras. 211 and 256. This subject falls under various enumerated 

provincial powers, and in particular the power relating to the development and 

management of natural resources under s. 92A of the Constitution. Accordingly, the 

majority reasoned, the national concern doctrine has no application in this case. The 

majority went on to apply the framework from Crown Zellerbach. They found that the 

regulation of GHG emissions is not a single, distinctive and indivisible matter and that 

it would have an unacceptable impact on provincial jurisdiction. The GGPPA intrudes 

significantly into the provinces’ exclusive jurisdiction over the development and 

management of natural resources, thereby depriving provinces of their right to balance 

environmental concerns with economic sustainability. 

[45] Wakeling J.A., writing separately, questioned the need for the national 

concern doctrine and proposed a significant reformulation of the Crown Zellerbach 

framework. He concluded that the GGPPA is ultra vires Parliament. Canada was in 

fact seeking judicial approbation of the “environment” or “climate change” as a new 

federal head of power. Recognition of such a broad federal power would fundamentally 

destabilize Canadian federalism. The provinces are already taking action to reduce 

GHG emissions, and the country is better served when governments at both levels work 

to reduce GHG emissions within their own areas of jurisdiction. 
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[46] Feehan J.A., dissenting, found that the GGPPA is valid on the basis of the 

national concern doctrine. He identified the pith and substance of the law as follows: 

“To effect behavioural change throughout Canada leading to increased energy 

efficiencies by the use of minimum national standards necessary and integral to the 

stringent pricing of greenhouse gas emissions” (para. 1056). He found that this is a new 

matter or a matter of national concern, and that it is single, distinctive and indivisible. 

The GGPPA has a small scale of impact on provincial jurisdiction, since it 

accommodates existing provincial systems and is designed merely to set minimum 

national standards in order to ensure equity as between provinces. The provincial 

inability test is also met, given that one province’s failure to address GHG emissions 

would have an adverse effect on other provinces. 

VI. Analysis 

[47] Alberta, Ontario and Saskatchewan challenge the constitutionality of the 

GGPPA on federalism-related grounds. Ontario further argues that the levies imposed 

by the GGPPA are unconstitutional. Canada and British Columbia argue that the 

GGPPA is constitutional on the basis of the national concern doctrine. Below, I will 

begin by briefly discussing the foundational principle of federalism. I will then 

undertake the well-established two-stage analytical approach to the review of 

legislation on federalism grounds: Reference re Pan-Canadian Securities Regulation, 

2018 SCC 48, [2018] 3 S.C.R. 189 (“2018 Securities Reference”), at para. 86. I will 

first consider the purpose and effects of the GGPPA with a view to characterizing the 
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subject matter — the pith and substance — of the statute. Then I will classify the subject 

matter of the GGPPA with reference to federal and provincial heads of power under 

the Constitution in order to determine whether it is intra vires Parliament and therefore 

valid. Finally, independently of the jurisdiction issue, I will consider the 

constitutionality of the levies imposed by the GGPPA. 

A. Principle of Federalism 

[48] Federalism is a foundational principle of the Canadian Constitution. It was 

a legal response to the underlying political and cultural realities that existed at 

Confederation, and its objectives are to reconcile diversity with unity, promote 

democratic participation by reserving meaningful powers to the local or regional level 

and foster cooperation between Parliament and the provincial legislatures for the 

common good: Reference re Secession of Quebec, [1998] 2 S.C.R. 217 (“Secession 

Reference”), at para. 43; Canadian Western Bank v. Alberta, 2007 SCC 22, [2007] 2 

S.C.R. 3, at para. 22. 

[49] Sections 91 and 92 of the Constitution give expression to the principle of 

federalism and divide legislative powers between Parliament and the provincial 

legislatures: Reference re Securities Act, 2011 SCC 66, [2011] 3 S.C.R. 837 (“2011 

Securities Reference”), at para. 54. Under the division of powers, broad powers were 

conferred on the provinces to ensure diversity, while at the same time reserving to the 

federal government powers better exercised in relation to the country as a whole to 

provide for Canada’s unity: Canadian Western Bank, at para. 22. Importantly, the 
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principle of federalism is based on a recognition that within their spheres of 

jurisdiction, provinces have autonomy to develop their societies, such as through the 

exercise of the significant provincial power in relation to “Property and Civil Rights” 

under s. 92(13). Federal power cannot be used in a manner that effectively eviscerates 

provincial power: Secession Reference, at para. 58; 2011 Securities Reference, at para. 

7. A view of federalism that disregards regional autonomy is in fact as problematic as 

one that underestimates the scope of Parliament’s jurisdiction: R. v. Comeau, 2018 SCC 

15, [2018] 1 S.C.R. 342, at para. 82. 

[50] As this Court observed in Reference re Remuneration of Judges of the 

Provincial Court of Prince Edward Island, [1997] 3 S.C.R. 3, at para. 124, courts, as 

impartial arbiters, are charged with resolving jurisdictional disputes over the 

boundaries of federal and provincial powers on the basis of the principle of federalism. 

Although early Canadian constitutional decisions by the Judicial Committee of the 

Privy Council applied a rigid division of federal-provincial powers as watertight 

compartments, this Court has favoured a flexible view of federalism — what is best 

described as a modern form of cooperative federalism — that accommodates and 

encourages intergovernmental cooperation: 2011 Securities Reference, paras. 56-58. 

That being said, the Court has always maintained that flexibility and cooperation, while 

important to federalism, cannot override or modify the constitutional division of 

powers. As the Court remarked in 2011 Securities Reference, “[t]he ‘dominant tide’ of 

flexible federalism, however strong its pull may be, cannot sweep designated powers 
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out to sea, nor erode the constitutional balance inherent in the Canadian federal state”: 

para. 62. It is in light of this conception of federalism that I approach this case. 

B. Characterization of the GGPPA 

(1) Overarching Principles 

[51] At the first stage of the division of powers analysis, a court must consider 

the purpose and effects of the challenged statute or provision in order to identify its 

“pith and substance”, or true subject matter: 2018 Securities Reference, at para. 86; 

Reference re Genetic Non-Discrimination Act, 2020 SCC 17, at paras. 28 and 166. The 

court does so with a view to identifying the statute’s or provision’s main thrust, or 

dominant or most important characteristic: Desgagnés Transport Inc. v. Wärtsilä 

Canada Inc., 2019 SCC 58, at para. 31. To determine the purpose of the challenged 

statute or provision, the court can consider both intrinsic evidence, such as the 

legislation’s preamble or purpose clauses, and extrinsic evidence, such as Hansard or 

minutes of parliamentary committees: Kitkatla Band v. British Columbia (Minister of 

Small Business, Tourism and Culture), 2002 SCC 31, [2002] 2 S.C.R. 146, at para. 53; 

Canadian Western Bank, at para. 27. In considering the effects of the challenged 

legislation, the court can consider both the legal effects, those that flow directly from 

the provisions of the statute itself, and the practical effects, the “side” effects that flow 

from the application of the statute: Kitkatla, at para. 54; R. v. Morgentaler, [1993] 3 

S.C.R. 463, at p. 480. The characterization process is not technical or formalistic. A 

court can look at the background and circumstances of a statute’s enactment as well as 
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at the words used in it: Ward v. Canada (Attorney General), 2002 SCC 17, [2002] 1 

S.C.R. 569, at para. 18. 

[52] Three further points with respect to the identification of the pith and 

substance are important here. First, the pith and substance of a challenged statute or 

provision must be described as precisely as possible. A vague or general description is 

unhelpful, as it can result in the law being superficially assigned to both federal and 

provincial heads of powers or may exaggerate the extent to which the law extends into 

the other level of government’s sphere of jurisdiction: Desgagnés Transport, at 

para. 35; Reference re Assisted Human Reproduction Act, 2010 SCC 61, [2010] 3 

S.C.R. 457 (“Assisted Human Reproduction Act”), at para. 190. However, precision 

should not be confused with narrowness. Instead, the pith and substance of a challenged 

statute or provision should capture the law’s essential character in terms that are as 

precise as the law will allow: Genetic Non-Discrimination, at para. 32. It is only in this 

manner that a court can determine what the law is in fact “all about”: Desgagnés 

Transport, at para. 35, quoting A. S. Abel, “The Neglected Logic of 91 and 92” (1969), 

19 U.T.L.J. 487, at p. 490. 

[53] Second, it is permissible in some circumstances for a court to include the 

legislative choice of means in the definition of a statute’s pith and substance, as long 

as it does not lose sight of the fact that the goal of the analysis is to identify the true 

subject matter of the challenged statute or provision. In the courts below, a central issue 

was the permissibility of including the means of the statute in the definition of the 
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subject matter of the GGPPA. In Ward and other cases, this Court cautioned against 

“confus[ing] the purpose of the legislation with the means used to carry out that 

purpose”: Ward, at para. 25; see also Quebec (Attorney General) v. Canada (Attorney 

General), 2015 SCC 14, [2015] 1 S.C.R. 693, at para. 29; Goodwin v. British Columbia 

(Superintendent of Motor Vehicles), 2015 SCC 46, [2015] 3 S.C.R. 250, at para. 24. 

However, those cases did not establish a blanket prohibition on considering the means 

in characterizing the pith and substance of a law. Rather, they stand for the basic 

proposition that Parliament’s or a provincial legislature’s choice of means is not 

determinative of the legislation’s true subject matter, although it may sometimes be 

permissible to consider the choice of means in defining a statute’s purpose. This Court 

has in fact frequently included references to legislative means when defining the pith 

and substance of laws: Ward, at para. 28; Reference re Firearms Act (Can.), 2000 SCC 

31, [2000] 1 S.C.R. 783 (“Firearms”), at paras. 4 and 19; Reference re Employment 

Insurance Act (Can.), ss. 22 and 23, 2005 SCC 56, [2002] 2 S.C.R. 669, at para. 34; 

2011 Securities Reference, at para. 106. And there may be cases in which an impugned 

statute’s dominant characteristic or main thrust is so closely tied to its means that 

treating the means as irrelevant to the identification of the pith and substance would 

make it difficult to define the matter of a statute or a provision precisely. In such a case, 

a broad pith and substance that does not include the means would be the very type of 

vague and general characterization, like “health” or “the environment”, that this Court 

described as unhelpful in Desgagnés Transport, at paras. 35 and 167 (citing Assisted 

Human Reproduction Act, at para. 190). 
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[54] Even this Court’s jurisprudence on the national concern doctrine illustrates 

that there is nothing impermissible about defining a matter with reference to the 

legislative means. In Munro v. National Capital Commission, [1966] S.C.R. 663, the 

Court defined the matter in terms of both the overarching objective — ensuring that 

“the nature and character of the seat of the Government of Canada may be in 

accordance with its national significance” — and the legislative means for achieving 

this objective — “development, conservation and improvement of the National Capital 

Region”: pp. 669 and 671. Similarly, in Crown Zellerbach, the Court did not define the 

matter of the statute broadly in terms of marine pollution. The definition of the matter 

was in fact a combination of the overarching purpose — controlling marine pollution 

— and the particular means that had been chosen — controlling the dumping of 

substances into the sea: pp. 436-37. La Forest J., dissenting, pointed out that regulating 

the dumping of substances into the sea was only one of multiple means to control 

marine pollution, given that pollution could also enter the sea through fresh water and 

through the air: p. 457. 

[55] I therefore agree with Hoy A.C.J.O.’s statement in the case at bar that in 

some cases the choice of means may be so central to the legislative objective that the 

main thrust of a statute or provision, properly understood, is to achieve a result in a 

particular way, which would justify including the means in identifying the pith and 

substance: para. 179. 
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[56] Third, the characterization and classification stages of the division of 

powers analysis are and must be kept distinct. In other words, the pith and substance of 

a statute or a provision must be identified without regard to the heads of legislative 

competence. As Binnie J. noted in Chatterjee v. Ontario (Attorney General), 2009 SCC 

19, [2009] 1 S.C.R. 624, at para. 16, a failure to keep these two stages of the analysis 

distinct would create “a danger that the whole exercise will become blurred and overly 

oriented towards results”. The characterization exercise must ultimately be rooted in 

the purpose and the effects of the impugned statute or provision. 

(2) Application to the GGPPA 

[57] In this case, the judges in the courts below, the parties and the interveners 

have proposed various formulations of the GGPPA’s pith and substance. These 

formulations can be grouped in three basic categories: (1) a broad formulation to the 

effect that the GGPPA’s pith and substance is the regulation of GHG emissions; (2) a 

national standards-based formulation to the effect that the GGPPA’s pith and substance 

is to establish minimum national standards to reduce GHG emissions; and (3) a national 

standards pricing-based formulation to the effect that the GGPPA’s pith and substance 

is to establish minimum national standards of GHG price stringency to reduce GHG 

emissions. I would adopt a national standards pricing-based formulation of the pith and 

substance of the GGPPA. In my view, the true subject matter of the GGPPA is 

establishing minimum national standards of GHG price stringency to reduce GHG 

emissions. Allow me to explain why. 
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(a) Intrinsic Evidence 

[58] This Court has frequently used a statute’s title as a tool for the purposes of 

characterization: Re: Exported Natural Gas Tax, [1982] 1 S.C.R. 1004, at p. 1077; R. 

v. Swain, [1991] 1 S.C.R. 933, at p. 1004; Siemens v. Manitoba (Attorney General), 

2003 SCC 3, [2003] 1 S.C.R. 6, at para. 21. However, a statute’s title is not 

determinative in the pith and substance analysis: Re: Anti-Inflation Act, [1976] 2 S.C.R. 

373, at p. 451. In the case at bar, the statute is titled “Greenhouse Gas Pollution Pricing 

Act”. Its long title is “An Act to mitigate climate change through the pan-Canadian 

application of pricing mechanisms to a broad set of greenhouse gas emission sources 

and to make consequential amendments to other Acts”. Both of these titles confirm that 

the purpose of the GGPPA is more precise than the regulation of GHG emissions. As 

the long title makes clear, the true subject matter of the GGPPA is not just “to mitigate 

climate change”, but to do so “through the pan-Canadian application of pricing 

mechanisms to a broad set of greenhouse gas emission sources”. The short title also 

makes it clear that the GGPPA is concerned not simply with regulating GHG emissions, 

but with pricing them, as the statute is titled the “Greenhouse Gas Pollution Pricing 

Act”. Just as Lamer C.J. found in Swain, it is in the instant case clear even from the title 

of the GGPPA that its main thrust is national GHG pricing, not, more broadly, the 

reduction of GHG emissions. 

[59] Likewise, the preamble of the GGPPA confirms that its subject matter is 

national GHG pricing. In general, preambles are useful in constitutional litigation in 
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order to illustrate the “mischief” the legislation is designed to cure and the goals 

Parliament sought to achieve: R. Sullivan, Sullivan on the Construction of Statutes (6th 

ed. 2014), at § 14.25; P. W. Hogg, Constitutional Law of Canada (5th ed. Supp. (loose-

leaf)), vol. 1, at pp. 15-14 to 15-15. Although a preamble is not conclusive or 

determinative, it can be a useful tool in interpreting the purpose of a statute or a 

provision. 

[60] It is clear from reading the preamble as a whole that the focus of the 

GGPPA is on national GHG pricing. The preamble begins with a review of the 

contribution of GHG emissions to global climate change, of the impact of climate 

change on — and the risks it poses to — Canada and Canadians (at paras. 1-5), and of 

the international commitments made by Canada in the UNFCCC and the Paris 

Agreement to reduce GHG emissions (paras. 6-8). It then focuses on establishing a 

minimum national standards GHG pricing scheme. It identifies GHG pricing as “a core 

element” of the Pan-Canadian Framework (at para. 10), and recognizes that climate 

change requires immediate collective action to promote behavioural change which 

leads to increased energy efficiency (paras. 9 and 11). After that, pricing mechanisms 

are commented on at length (at paras. 12-16): in particular, it is noted that some 

provinces are developing or have implemented GHG pricing systems (at para. 14), but 

that the absence of such systems or a lack of stringency in some provincial GHG pricing 

systems could contribute to significant harm to the environment and to human health 

(para. 15). The preamble concludes with a statement that a national GHG pricing 

scheme is accordingly necessary in order to ensure that, taking provincial pricing 
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systems into account, “greenhouse gas emissions pricing applies broadly in Canada”: 

para. 16. 

[61] Furthermore, the “mischief” the GGPPA is intended to address is clearly 

identified in the preamble: the profound nationwide harm associated with a purely 

intraprovincial approach to regulating GHG emissions. In Firearms, the Court stated 

that the mischief approach — one in which a court considers the problem a statute is 

intended to address — is one way to determine the purpose of impugned legislation: 

para. 21. In the instant case, the preamble shows that the law is intended to address the 

“significant deleterious effects on the environment, including its biological diversity, 

on human health and safety and on economic prosperity” that could result from “the 

absence of greenhouse gas emissions pricing in some provinces and a lack of stringency 

in some provincial greenhouse gas emissions pricing systems”: para. 15. In 

Parliament’s eyes, the relevant mischief is not GHG emissions generally, but rather the 

effects of the failure of some provinces to implement GHG pricing systems or to 

implement sufficiently stringent pricing systems, and the consequential failure to 

reduce GHG emissions across Canada. To address this mischief, the GGPPA 

establishes minimum national standards for GHG pricing that apply across Canada, 

setting a GHG pricing “floor” across the country. 

(b) Extrinsic Evidence 

[62] In considering extrinsic evidence, a court may consider the statute’s 

legislative history — the events leading up to its enactment, for example, as well as 
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government policy papers and legislative debates — in order to determine what the 

legislative purpose is: Hogg, at pp. 15-14 to 15-15; Kitkatla, at para. 53. In the case at 

bar, the extrinsic evidence confirms that the main thrust of the GGPPA is establishing 

minimum national standards of GHG price stringency to reduce GHG emissions. 

[63] First, it can be seen from the events leading up to the enactment of the 

GGPPA and from government policy papers that there was a focus on GHG pricing 

and establishing a national GHG pricing benchmark, and that GHG pricing is a distinct 

portion of the field of governmental responses to climate change. In the Paris 

Agreement, states made general international commitments to reduce GHG emissions. 

They are not required to adopt GHG pricing systems; rather, they are free to choose 

their preferred means. Immediately after the adoption of the Paris Agreement, however, 

the First Ministers endorsed the Vancouver Declaration, in which they recognized that 

governments in Canada and around the world were using carbon pricing mechanisms 

to combat climate change, and Canada and the provinces committed to adopting “a 

broad range of domestic measures, including carbon pricing mechanisms” in order to 

reduce GHG emissions: at p. 3 (emphasis added). Moreover, the signers of the 

Vancouver Declaration clearly recognized carbon pricing as a distinct aspect of the 

field of governmental responses to climate change by establishing a working group on 

carbon pricing mechanisms that was independent of other working groups on clean 

technology, innovation and jobs, on specific opportunities for mitigation of climate 

change, and on adaptation to climate change and climate resilience. 
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[64] The Working Group on Carbon Pricing Mechanisms was established to 

explore the role of carbon pricing mechanisms in meeting Canada’s GHG emissions 

reduction targets under the Paris Agreement. In its final report, the Working Group 

identified carbon pricing as one of the most efficient policy approaches for reducing 

GHG emissions and advocated for broad-based carbon pricing mechanisms across 

Canada that would give each province and territory flexibility on instrument choice. 

The federal government then endorsed this recommendation in both the Pan-Canadian 

Approach and the Pan-Canadian Framework, and the Pan-Canadian Approach 

introduced a federal benchmark for carbon pricing. Each province and territory would 

have flexibility to implement either a direct or an indirect carbon pricing system that 

would have a common scope to ensure effectiveness and minimize interprovincial 

competitiveness impacts, while a federal backstop, a direct carbon pricing system, 

would apply only in jurisdictions that did not meet the federal benchmark. This 

approach would ensure that GHG pricing would be applied across the Canadian 

economy, and it would recognize GHG pricing policies already implemented or being 

developed by provinces or territories. The Pan-Canadian Framework reaffirmed the 

Pan-Canadian Approach and outlined the federal benchmark for carbon pricing in 

greater detail. In the Pan-Canadian Framework, the federal government reiterated the 

need for a regulatory framework for carbon pricing that priced GHG emissions across 

the Canadian economy, highlighted the federal commitment to “ensuring that the 

provinces and territories have the flexibility to design their own policies and programs 

to meet emission-reductions targets” and stated that the purpose of the federal 

benchmark was to preserve the flexibility of the provinces and territories to design their 
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own GHG pricing policies: Foreword and pp. 7-8. Each province or territory would 

have flexibility to implement a direct or indirect GHG pricing system within its borders. 

A federal direct GHG pricing backstop would apply in jurisdictions that did not meet 

the benchmark. 

[65] In my view, it is clear from the Working Group’s final report, the Pan-

Canadian Approach and the Pan-Canadian Framework that the federal government’s 

intention was not to take over the field of regulating GHG emissions, or even that of 

GHG pricing, but was, rather, to establish minimum national standards of GHG price 

stringency for GHG emissions — through a federally imposed national direct GHG 

pricing backstop — without displacing provincial and territorial jurisdiction over the 

choice and design of pricing instruments. Courts should generally hesitate to attribute 

to Parliament an intention to occupy an entire field: Saskatchewan (Attorney General) 

v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, at para. 20. In the 

instant case, this statement rings all the more true because the extrinsic evidence of the 

lead-up to the enactment of the GGPPA reveals a process of federal-provincial-

territorial cooperation in which the federal government’s goal was a system where the 

provincial and territorial governments would be free to design and implement their own 

GHG pricing programs. 

[66] Second, it can also be seen from the legislative debates leading up to the 

GGPPA that the focus of the statute was not broadly on regulating GHG emissions or 

establishing minimum national standards to reduce GHG emissions, but was, rather, on 
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establishing minimum national standards of GHG price stringency. During the 

parliamentary debate on the GGPPA, the then Minister of Environment and Climate 

Change, the Hon. Catherine McKenna, indicated that pricing carbon pollution was 

“[c]entral to any credible climate plan” and was “a major contribut[or] to helping 

Canada meet its climate targets under the Paris Agreement”: House of Commons 

Debates, vol. 148, No. 289, 1st Sess., 42nd Parl., May 1, 2018, at p. 18958. The then 

Parliamentary Secretary to the Minister of the Environment and Climate Change, 

Jonathan Wilkinson, echoed these comments. He observed that, “[t]o ensure that a 

national pollution pricing system can be implemented across the country, the 

government promised to set a regulated federal floor price on carbon”: House of 

Commons Debates, vol. 148, No. 294, 1st Sess., 42nd Parl., May 8, 2018, at p. 19213 

(emphasis added). What is more, he identified carbon pricing as a distinct part of the 

field of governmental responses to climate change, stating that “the focus of the pricing 

of carbon pollution is to actually incent choices that drive people toward more efficient 

use of hydrocarbon resources so that we will reduce our GHG emissions over time. It 

is an important piece of a broader approach to addressing climate change and to 

achieving our Paris targets”: p. 19214 (emphasis added). 

[67] Similarly, before the House of Commons Standing Committee on Finance, 

Judy Meltzer, the then Director General, Carbon Pricing Bureau, Department of the 

Environment, observed that the GGPPA was “a step in the development of a federal 

carbon pricing backstop system” and that “[t]he key purpose of the [GGPPA] is to help 

reduce [GHG] emissions by ensuring that a carbon price applies broadly throughout 
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Canada, with increasing stringency over time”: House of Commons, Standing 

Committee on Finance, Evidence, No. 146, 1st Sess., 42nd Parl., April 25, 2018, at p. 6 

(emphasis added). And finally, before the same Standing Committee, John Moffet, the 

then Associate Assistant Deputy Minister, Environmental Protection Branch, 

Department of the Environment, expressed the opinion that “the government’s goal 

was to ensure that carbon pricing applied throughout Canada” as well as “to send a 

signal to other countries and businesses planning to invest in Canada that Canada was 

committed to carbon pricing”: House of Commons, Standing Committee on Finance, 

Evidence, No. 148, 1st Sess., 42nd Parl., May 1, 2018, at p. 5 (emphasis added). He 

also mentioned another goal of the GGPPA, that is, to “make a contribution, but not be 

the sole contributor to attaining the [Paris] target”: House of Commons, Standing 

Committee on Finance, Evidence, No. 152, 1st Sess., 42nd Parl., May 8, 2018, at p. 8. 

[68] Although statements made in the course of parliamentary debates should 

be viewed with caution, given that the purpose of the statute is that of Parliament, not 

that of its individual members, such statements can nonetheless be helpful in discerning 

Parliament’s purpose: Genetic Non-Discrimination, at paras. 40 and 194; Attorney-

General for Alberta v. Attorney-General for Canada, [1939] A.C. 117 (P.C.), at p. 131; 

Canadian National Railway Co. v. Canada (Attorney General), 2014 SCC 40, [2014] 

2 S.C.R. 135, at para. 47. In the case at bar, it is notable that both elected representatives 

and senior public servants consistently described the purpose of the GGPPA in terms 

of imposing a Canada-wide GHG pricing system, not of regulating GHG emissions 

generally. 
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[69] As an aside, I note that in finding that the GGPPA is ultra vires Parliament, 

the majority of the Court of Appeal of Alberta did not deny that Parliament was 

concerned with setting a minimum national GHG pricing standard in enacting the 

legislation. But they found that Parliament’s focus on GHG pricing was merely a means 

to achieve its ultimate purpose of reducing GHG emissions and mitigating the effects 

of climate change: paras. 213-14. As I explained above, however, a court should 

characterize the pith and substance — including the purpose being pursued by 

Parliament or the provincial legislature — precisely. The fact that Parliament’s purpose 

can be stated at multiple levels of generality does not mean that the most general 

purpose is the true one, or the one that most accurately reflects the thrust of the 

legislation. This Court has in fact often declined to attribute the broadest possible 

purpose to Parliament: see R. v. Hydro-Québec, [1997] 3 S.C.R. 213, at para. 130. 

When characterizing a matter, a court must strive to be as precise as possible, because 

a precise statement more accurately reflects the true nature of what Parliament did and 

what it intended to do. Here, that means not denying that Parliament ultimately intended 

to reduce GHG emissions but, rather, recognizing that its goal in enacting this particular 

statute was to establish minimum national standards of GHG price stringency to reduce 

GHG emissions. 

(c) Legal Effects 

[70] A law’s legal effects are discerned from its provisions by asking “how the 

legislation as a whole affects the rights and liabilities of those subject to its terms”: 
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Morgentaler, at p. 482. In my view, the legal effects of the GGPPA confirm that its 

focus is on national GHG pricing and confirm its essentially backstop nature. 

[71] In jurisdictions where Parts 1 and 2 of the GGPPA are applied, the primary 

legal effect is to create one GHG pricing scheme that prices GHG emissions in a 

manner that is consistent with what is done in the rest of the Canadian economy. Certain 

fuel producers, distributors and importers are required to pay a charge for fuel and for 

combustible waste under Part 1. And as I explained earlier, the OBPS created by the 

OBPS Regulations made under Part 2 creates a complex exemption to Part 1: covered 

industrial facilities are exempt from the flat fuel charge under Part 1 of the GGPPA, 

but must pay a charge that applies to the extent that they fail to meet applicable GHG 

efficiency standards. Both Part 1 and Part 2 of the GGPPA thus directly price GHG 

emissions. Part 1 directly prices the emissions of certain fuel producers, distributors 

and importers. Part 2 directly prices the GHG emissions of covered facilities to the 

extent that they exceed the applicable efficiency standards. Significantly, the GGPPA 

does not require those to whom it applies to perform or refrain from performing 

specified GHG-emitting activities. Nor does it tell industries how they are to operate in 

order to reduce their GHG emissions. Instead, all the GGPPA does is to require persons 

to pay for engaging in specified activities that result in the emission of GHGs. As the 

majority of the Court of Appeal for Saskatchewan observed, the GGPPA leaves 

“individual consumers and businesses . . . free to choose how they will respond, or not, 

to the price signals sent by the marketplace”: para. 160. The legal effects of the GGPPA 

are thus centrally aimed at pricing GHG emissions nationally. The GGPPA does not 
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represent an attempt to occupy other areas of the field of GHG emissions reduction that 

were discussed in the Pan-Canadian Framework, such as tightening energy efficiency 

standards and codes, taking sector-specific action with respect to electricity, buildings, 

transportation, industry, forestry, agriculture, waste and the public sector, and 

promoting clean technology innovation: pp. 2-3 and 7-25. 

[72] Moreover, because the GGPPA operates as a backstop, the legal effects of 

Parts 1 and 2 of the statute — a federally imposed national GHG pricing scheme — 

apply only if the Governor in Council has listed a province or territory pursuant to 

s. 166 for Part 1 or s. 189 for Part 2. The GGPPA provides that the Governor in Council 

may make decisions with respect to listing only “[f]or the purpose of ensuring that the 

pricing of greenhouse gas emissions is applied broadly in Canada at levels that the 

Governor in Council considers appropriate” (ss. 166(2) and 189(1)) and must, in 

making them, “take into account, as the primary factor, the stringency of provincial 

pricing mechanisms for greenhouse gas emissions” (ss. 166(3) and 189(2)). As a result, 

the GHG pricing mechanism described in Parts 1 and 2 of the GGPPA will not come 

into operation at all in a province or territory that already has a sufficiently stringent 

GHG pricing system. Not only does this confirm the backstop nature of the GGPPA — 

that of creating minimum national standards of GHG pricing — but this feature of the 

statute gives legal effect to the federal government’s commitment in the Pan-Canadian 

Framework to give the provinces and territories “the flexibility to design their own 

policies to meet emissions reductions targets, including carbon pricing, adapted to each 

province and territory’s specific circumstances”, as well as to “recognize carbon 
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pricing policies already implemented or in development by provinces and territories”: 

pp. 7-8. 

[73] It is notable that the GGPPA does not itself define the word “stringency” 

used in ss. 166 and 189. But this does not mean that the Governor in Council’s 

discretion with respect to listing is “open-ended and entirely subjective”: Alta. C.A. 

reasons, at para. 221. Rather, the Governor in Council’s discretion is limited both by 

the statutory purpose of the GGPPA and by specific guidelines set out in the statute for 

listing decisions: see Canada (Minister of Citizenship and Immigration) v. Vavilov, 

2019 SCC 65, at para. 108; Katz Group Canada Inc. v. Ontario (Health and Long-Term 

Care), 2013 SCC 64, [2013] 3 S.C.R. 810, at para. 24. Specifically, the discretion to 

list a province or territory must be exercised in a way that is consistent with the statutory 

purpose of reducing GHG emissions by putting a price on them. And any decision of 

the Governor in Council with respect to listing would have to be consistent with the 

specific guideline of ensuring that emissions pricing is applied broadly in Canada and 

would have to take the stringency of existing provincial GHG pricing mechanisms into 

account as the primary factor: preamble, para. 16, and ss. 166 and 189. Moreover, 

because the GGPPA provides for a legal standard to be applied in assessing provincial 

and territorial pricing mechanisms, any decision of the Governor in Council in this 

regard would be open to judicial review to ensure that it is consistent with the purpose 

of the GGPPA and with the specific constraints set out in ss. 166(2) and (3) and 189(1) 

and (2). In other words, although the Governor in Council has considerable discretion 

with respect to listing, that discretion is limited, as it must be exercised in accordance 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

with the purpose for which it was given. The Governor in Council certainly does not, 

therefore, have “absolute and untrammelled ‘discretion’”: Vavilov, at para. 108, 

quoting Roncarelli v. Duplessis, [1959] S.C.R. 121, at p. 140. 

[74] Similarly, the Governor in Council’s discretion under the GGPPA to make 

regulations modifying the schedules and, in some cases, provisions of the statute itself 

does not make the pith and substance of the GGPPA broader. Nor does it permit the 

Governor in Council to include “any substance, material or thing known to mankind” 

in the system under Part 1 or to boundlessly change the coverage of Part 2 of the 

GGPPA by adding gases or redefining what qualifies as a covered facility in a way that 

is unrelated to the underlying purpose of the statute: Alta. C.A. reasons, at paras. 227 

and 237. 

[75] Under Part 1 of the GGPPA, the Governor in Council has the discretion to 

make regulations prescribing anything that is to be prescribed or determined by 

regulation under that Part (s. 166(1)(a)), including regulations in relation to the fuel 

charge system (s. 168(2)), regulations modifying the listed types of fuel and the rates 

of charge in Sch. 2 (ss. 166(4) and 168(3)(a)), and regulations defining words or 

expressions used in Part 1 of the GGPPA, in Part 1 of Sch. 1, or in Sch. 2 (s. 168(3)(a) 

and (b)). First, no aspect of this discretion permits the Governor in Council to regulate 

GHG emissions broadly in any way other than by implementing a GHG pricing 

scheme. Second, any exercise of the power to make regulations under Part 1 of the 

GGPPA is constrained by that Part’s own words and statutory purpose. Part 1, as its 
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very title indicates, establishes a “Fuel Charge”. Any exercise of the regulation-making 

power that prescribed substances other than fuel or combustible waste would be open 

to judicial review and could be found to be ultra vires the GGPPA. Similarly, the 

Governor in Council could not list a fuel or substance that does not emit GHGs when 

burned; any regulation to that effect would be ultra vires the GGPPA, whose purpose 

is to reduce GHG emissions by putting a price on GHGs. 

[76] The Governor in Council also has a discretion under Part 2 of the GGPPA, 

that is, the discretion to make orders adding GHGs to, or deleting them from, Sch. 3 or 

amending the global warming potential of any gas while taking into account any factor 

the Governor in Council considers appropriate (ss. 190(1) and (2)), amending an excess 

emissions payments charge in, or adding calendar years to, Sch. 4 (s. 191), or making 

regulations pertaining to a number of aspects of the OBPS, including covered facilities, 

GHG emissions limits, the quantification of GHGs, the circumstances under which 

GHGs are deemed to have been emitted by a facility, compensation, and permitted 

transfers of compliance units (s. 192). First, as with Part 1 of the GGPPA, no aspect of 

the discretion provided for in Part 2 permits the Governor in Council to regulate GHG 

emissions broadly or to regulate specific industries in any way other than by setting 

GHG emissions limits and pricing excess emissions across the country. Instead, the 

OBPS uses GHG intensity standards to set emissions limits and price emissions beyond 

those limits in order to create incentives for behavioural change across industries. 

Industrial entities can determine whether to increase their efficiency or to pay to exceed 

their applicable efficiency standard emission limits. Second, the power to make orders 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

concerning which gases Part 2 applies to is also limited by the statutory purpose of 

reducing GHG emissions through GHG pricing. If the Governor in Council were to list 

a gas that does not contribute to GHG emissions or to indicate a figure for the global 

warming potential of a gas that was unsupported by scientific evidence, the regulation 

would be open to judicial review. As for the power to redefine what qualifies as a 

covered facility, it must be understood in light of the title of Part 2, which specifies that 

the focus is on “Industrial Greenhouse Gas Emissions”. Any attempt to extend Part 2 

to a facility other than an industrial facility would also be ultra vires the GGPPA and 

open to judicial review. 

(d) Practical Effects 

[77] A law’s practical effects are “‘side’ effects flow[ing] from the application 

of the statute which are not direct effects of the provisions of the statute itself”: Kitkatla, 

at para. 54. Where, as here, a court is asked to adjudicate the constitutionality of 

legislation that has been in force for only a short time, “any prediction of future 

practical effect is necessarily short-term, since the court is not equipped to predict 

accurately the future consequential impact of legislation”: Morgentaler, at p. 486. 

[78] In my view, the evidence of practical effects in the case at bar is not 

particularly helpful for characterizing the GGPPA. Given the dearth of such evidence, 

it would be unwise to attempt to predict the economic consequences of the GGPPA. It 

is, moreover, not for the Court to assess how effective the GGPPA is at reducing GHG 

emissions: Firearms, at para. 18. 
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[79] Nonetheless, it should be noted that the evidence of practical effects to date 

is consistent with the principle of flexibility and support for provincially designed GHG 

pricing schemes. Practically speaking, the only thing not permitted by the GGPPA is 

for a province or a territory not to implement a GHG pricing mechanism, or to 

implement one that is not sufficiently stringent. The federal backstop GHG pricing 

regime in Parts 1 and 2 of the GGPPA does not have a legal effect to the extent that 

there is a provincial system of comparable stringency in place, whatever its design. For 

example, the Governor in Council has declined to list Alberta under Part 2 of the 

GGPPA, because Alberta’s self-designed Technology Innovation and Emissions 

Reduction (“TIER”) system is considered to meet federal stringency requirements: 

Alberta, TIER Regulation Fact Sheet, July 2020 (online). The government of Alberta 

has itself described the TIER system as one “that is cost-efficient and tailored to 

Alberta’s industries and priorities”: TIER Regulation Fact Sheet. Similarly, Part 2 

applies only partially in Saskatchewan, because that province has implemented its own 

output-based performance standards system for large industrial facilities. Part 2 applies 

only to electricity generation and natural gas transmission pipelines, which are exempt 

from Saskatchewan’s self-designed system: Sask. C.A. reasons, at para. 50; see also 

Environment and Climate Change, Saskatchewan and pollution pricing, February 21, 

2019 (online). 

(e) Conclusion on Pith and Substance 
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[80] For the foregoing reasons, I conclude that the true subject matter of the 

GGPPA is establishing minimum national standards of GHG price stringency to reduce 

GHG emissions. With respect, I cannot accept the broader characterizations of the 

GGPPA advanced by the majorities of the Court of Appeal for Ontario and the Court 

of Appeal of Alberta. Not only is GHG pricing central to the GGPPA, but Parts 1 and 

2 of the statute operate as a backstop by creating a national GHG pricing floor. In my 

view, a national GHG pricing scheme is not merely the means of achieving the end of 

reducing GHG emissions. Rather, it is the entire matter to which the GGPPA is 

directed, as is evident from the analysis of the purpose and effects of the statute. It is 

also the most precise characterization of the subject matter of the GGPPA, as it 

accurately reflects both what the statute does — imposing a minimum standard of GHG 

price stringency — and why the statute does what it does — reducing GHG emissions 

in order to mitigate climate change: see Quebec (Attorney General) v. Canadian 

Owners and Pilots Association, 2010 SCC 39, [2010] 2 S.C.R. 536 (“COPA”), at 

para. 17. 

[81] I would pause here to note that my colleague Brown J. argues that the 

phrase “minimum national standards” is an artifice that adds nothing to the pith and 

substance of the GGPPA. I respectfully disagree. Here, “minimum national standards” 

gives expression to the national backstop nature of the GGPPA. In my view, this phrase 

adds something essential to the pith and substance that goes to the true subject matter 

of the GGPPA, because the statute operates as a national backstop that gives effect to 

Parliament’s purpose of ensuring that GHG pricing applies broadly across Canada. 
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“Minimum national standards” expresses the fact that the GGPPA functions through 

the imposition of an outcome-based minimum legal standard on all provinces and 

territories at all times. This contrasts with the proposed federal legislation the Court 

considered in 2011 Securities Reference, which had not been enacted to impose a 

unified system of securities regulation for Canada that would apply in all the provinces 

and territories, but would instead have permitted provinces to opt in, in the hope that 

this would create an effective unified national securities regulation system: para. 31. 

By contrast, the GGPPA applies in all the provinces at all times. It is “national” in 

scope. At the same time, the backstop system set out in the GGPPA also gives the 

provinces flexibility by allowing them to implement their own GHG pricing 

mechanisms, provided they meet the federally determined standard of stringency. It 

imposes “minimum standards”. In this way, the GGPPA does not create a blunt unified 

national system. The national GHG pricing system provided for in it is limited to the 

imposition of minimum national standards of stringency. 

[82] Moreover, the legislation in this case is distinguishable from the 

equivalency provision of the Canadian Environmental Protection Act, R.S.C. 1985, c. 

16 (4th Supp.), that was considered in Hydro-Québec. In that case, the equivalency 

provision was but one feature of the federal legislation at issue, which had a broader 

pith and substance of prohibiting acts causing the entry of certain toxic substances into 

the environment: para. 130. In the instant case, as I have mentioned, the GGPPA 

operates as a backstop. The intrinsic evidence, the extrinsic evidence, the legal effects 

and the practical effects all illustrate that operation as a backstop is the main thrust and 
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dominant characteristic of the GGPPA. In my view, a mechanism that may be a mere 

feature of one law can be the defining feature of another law such that it goes to that 

other law’s pith and substance. The evidence in this case clearly shows that Parliament 

acted with a remedial mindset in order to address the risks of provincial non-

cooperation on GHG pricing by establishing a national GHG pricing floor. 

[83] I also note here that my colleague Côté J. finds that ss. 166(2), 166(4), 

168(4) and 192 of the GGPPA are unconstitutional delegations of power to the 

Governor in Council (at para. 242). I respectfully disagree. 

[84] First, it is necessary to review the concept of delegation. As this Court 

explained in 2018 Securities Reference, the principle of parliamentary sovereignty 

“means that the legislature has the authority to enact laws on its own and the authority 

to delegate to some other person or body certain administrative or regulatory powers, 

including the power to make binding but subordinate rules and regulations”: para. 73 

(emphasis in original). Delegation is common in the administrative state: ibid. As this 

Court further explained, “a delegated power is rooted in and limited by the governing 

statute . . . . [T]he sovereign legislature always ultimately retains the complete authority 

to revoke any such delegated power”: para. 74. 

[85] This Court has consistently held that delegation such as the one at issue in 

this case is constitutional. Even broad or important powers may be delegated to the 

executive, so long as the legislature does not abdicate its legislative role. In Hodge v. 

The Queen, (1883) 9 App. Cas. 117, the starting point of the jurisprudence on delegated 
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authority, the Privy Council found that the Ontario legislature’s delegation of power to 

a board to regulate and license taverns was constitutional. The Privy Council held that 

delegating the power to make “important regulations” did not amount to an abdication 

of the legislature’s role and that the choice and the extent of any such delegation were 

matters for the legislature, not the courts. Next, in Re George Edwin Gray (1918), 57 

S.C.R. 150, this Court affirmed the constitutionality of a very broad grant of law-

making power by Parliament to the Governor in Council that included a “Henry VIII 

clause”, that is, a clause by which Parliament delegates to the executive the power to 

make regulations that amend an enabling statute: see also Shannon v. Lower Mainland 

Dairy Products Board, [1938] A.C. 708 (P.C.), in which a broad delegation to the 

provincial executive by way of a provincial skeletal statute was upheld. This Court 

affirmed and applied Re Gray in Reference as to the Validity of the Regulations in 

relation to Chemicals, [1943] S.C.R. 1. And in R. v. Furtney, [1991] 3 S.C.R. 89, 

Stevenson J., writing for a unanimous Court, commented in obiter that “[t]he power of 

Parliament to delegate its legislative powers has been unquestioned, at least since the 

Reference as to the Validity of the Regulations in relation to Chemicals. The delegate 

is, of course, always subordinate in that the delegation can be circumscribed and 

withdrawn”: p. 104 (citations omitted). This governing law has been consistently 

applied by courts of appeal: see, e.g., R. v. P. (J.) (2003), 67 O.R. (3d) 321, at paras. 

20-23 (C.A.); Canadian Generic Pharmaceutical Association v. Canada (Health), 

2010 FCA 334, [2012] 2 F.C.R. 618, at para. 63; House of Sga’nisim v. Canada 

(Attorney General), 2013 BCCA 49, 41 B.C.L.R. (5th) 23, at paras. 89-91. 
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[86] None of the impugned provisions are unconstitutional delegations of power 

to the Governor in Council. Sections 166(2), 166(4) and 192 of the GGPPA are 

permissible delegations of law-making power to the Governor in Council to implement 

Parliament’s policy choice to legislate a nationwide GHG pricing backstop. Section 

166(2) and s. 166(4) allow the Governor in Council to determine where and to what the 

fuel charge established and detailed in Part 1 of the statute applies. Section 192 permits 

the Governor in Council to make regulations to implement the OBPS established in 

Part 2 of the GGPPA. Legislatures frequently include provisions with a similar 

regulation-making scope to that of s. 192 in complex environmental legislative 

schemes: see, e.g., Environmental Protection Act, R.S.O. 1990, c. E.19, ss. 175.1 to 

177 (provisions that have been used to develop a scheme equivalent to the OBPS in 

Greenhouse Gas Emissions Performance Standards, O. Reg. 241/19); Carbon Tax Act, 

S.B.C. 2008, c. 40, s. 84; Greenhouse Gas Industrial Reporting and Control Act, S.B.C. 

2014, c. 29, ss. 46 to 53; Environmental Protection and Enhancement Act, R.S.A. 2000, 

c. E-12, ss. 37(1), 59, 86, 120, 122(1), 133, 146, 162, 166, 175, 187, 193 and 239; 

Environment Quality Act, CQLR, c. Q-2, s. 46.5 (a provision used to develop Quebec’s 

cap-and-trade system in Regulation respecting a cap-and-trade system for greenhouse 

gas emission allowances, CQLR, c. Q-2, r. 46.1). Indeed, it is common for a statute to 

“set out the legislature’s basic objects and provisions”, while “most of the heavy lifting 

[is] done by regulations, adopted by the executive branch of government under orders-

in-council”: B. McLachlin, P.C., Administrative Tribunals and the Courts: An 

Evolutionary Relationship, May 27, 2013 (online). 
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[87] To the extent that the GGPPA delegates to the executive the power to make 

regulations that amend the statute, such as in s. 168(4), this too, constitutes a 

permissible delegation to the Governor in Council. As I explained above, the 

constitutionality of Henry VIII clauses is settled law, and I would decline to revisit the 

issue in this case. Furthermore, the power to make regulations under a Henry VIII 

clause is not exempted from the general rules of administrative law. Any regulation 

that is made must be consistent both with specific provisions of the enabling statute 

and with its overriding purpose or object (Waddell v. Governor in Council (1983), 8 

Admin. L.R. 266 (B.C.S.C.), at p. 292, quoted in Katz Group, at para. 24), and it must 

be “within the scope [of] and subject to the conditions prescribed” by that statute (Re 

Gray, at p. 168). Therefore, the scope of the authority delegated in s. 168(4) is limited 

by and subject to the provisions of the GGPPA. The Governor in Council cannot use s. 

168(4) of the GGPPA to alter the character of Part 1 of the statute, since any exercise 

of this authority to make regulations that are inconsistent with either the general 

purpose of reducing GHG emissions through the specific means of establishing 

minimum national standards of GHG price stringency would be ultra vires the GGPPA 

and open to judicial review. Moreover, the Governor in Council’s power under s. 

168(4) can be revoked by Parliament.  

[88] In the case at bar, Parliament, far from abdicating its legislative role, has 

in the GGPPA instituted a policy for combatting climate change by establishing 

minimum national standards of GHG price stringency. Sections 166(2), 166(4), 168(4) 

and 192 of the GGPPA simply delegate to the executive a power to implement this 
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policy. This delegation of power is within constitutionally acceptable limits and the 

general rules of administrative law apply to constrain the Governor in Council’s 

discretion under all of these provisions. 

C. Classification of the GGPPA 

(1) National Concern Doctrine 

[89] Canada argues that the GGPPA is constitutional on the basis of the national 

concern doctrine. This doctrine is derived from the introductory clause of s. 91 of the 

Constitution, which empowers Parliament “to make Laws for the Peace, Order, and 

good Government of Canada, in relation to all Matters not coming within the Classes 

of Subjects by this Act assigned exclusively to the Legislatures of the Provinces” 

(“POGG power”). According to the doctrine, the federal government has jurisdiction 

over matters that are found to be of inherent national concern. As Professor Hogg 

explains, it “is residuary in its relationship to the provincial heads of power”: at p. 17-

1 to 17-2. Therefore, the national concern doctrine does not allow Parliament to 

legislate in relation to matters that come within the classes of subjects assigned 

exclusively to the provinces under s. 92. The national concern test is the mechanism by 

which matters of inherent national concern, which transcend the provinces, can be 

identified. 

[90] The effect of finding that a matter is one of national concern is permanent: 

see Re: Anti-Inflation Act, at pp. 460-61. For this reason, a finding that the federal 
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government has authority on the basis of the national concern doctrine raises special 

concerns about maintaining the constitutional division of powers. As La Forest J. put it 

in Crown Zellerbach, when the federal government asserts its authority on this basis, 

“[t]he challenge for the courts, as in the past, will be to allow the federal Parliament 

sufficient scope to acquit itself of its duties to deal with national and international 

problems while respecting the scheme of federalism provided by the Constitution” 

(p. 448). By grappling with this challenge over time, the courts have developed a 

workable framework for identifying federal authority on the basis of the national 

concern doctrine in appropriate, exceptional cases and for adequately constraining 

federal power in accordance with the principle of federalism. 

[91] Below, I will trace the development of this framework, beginning with a 

discussion of the origins of the doctrine in Privy Council cases. I will then review how 

this Court has dealt with the doctrine, consistently taking a restrained approach to 

applying it while gradually developing its legal framework. Next, I will identify and 

clarify some areas of ongoing uncertainty with respect to the national concern doctrine 

and review the test for applying it. Lastly, I will apply the test to determine whether the 

GGPPA represents a valid exercise of a federal power based on the national concern 

doctrine. 

(a) Origins of the National Concern Doctrine 

[92] The first two cases in which the Privy Council dealt with the national 

concern doctrine, Russell v. The Queen (1882), 7 App. Cas. 829 (P.C.), and Attorney-
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General for Ontario v. Attorney-General for the Dominion, [1896] A.C. 348 (P.C.) 

(“Local Prohibition Reference”), speak to the potential for expansion of federal power 

on the basis of the doctrine and to the importance of placing adequate constraints on 

that power. 

[93] The issue in Russell was the constitutionality of the Canada Temperance 

Act, 1878, S.C. 1878, c. 16, a federal statute establishing a local-option prohibition 

scheme, that is, one that required local action in order to come into force in a given 

county or city. Sir Montague Smith noted that the scope and objects of the law were 

general — “to promote temperance by means of a uniform law throughout the 

Dominion” — and that intemperance was “assumed to exist throughout the Dominion”: 

pp. 841-42. He concluded that the law fell within federal jurisdiction: “Parliament deals 

with the subject as one of general concern to the Dominion, upon which uniformity of 

legislation is desirable, and the Parliament alone can so deal with it” (p. 841). As 

commentators have noted, the reasoning in Russell appeared to open the door to a 

potentially unlimited scope of federal power: A. S. Abel, “What Peace, Order and Good 

Government?” (1968), 7 West. Ont. L. Rev. 1, at pp. 4-5; Hogg, at pp. 17-8 to 17-12. 

[94] The next time the Privy Council considered the national concern doctrine, 

it recognized the potential breadth of the federal power as defined in Russell and 

sounded a strong note of caution. Local Prohibition Reference concerned the 

constitutionality of a provincial local-option prohibition scheme. The Privy Council 

accepted “that some matters, in their origin local and provincial, might attain such 
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dimensions as to affect the body politic of the Dominion” and therefore to fall under 

federal jurisdiction on the basis of the national concern doctrine: p. 361. However, Lord 

Watson recognized the risk the national concern doctrine represented for the division 

of powers in no uncertain terms: a failure to properly confine its application “would 

practically destroy the autonomy of the provinces”: p. 361. He stressed that federal 

authority based on the national concern doctrine must be “strictly confined to such 

matters as are unquestionably of Canadian interest and importance” (p. 360) and urged 

courts to exercise “great caution . . . in distinguishing between that which is local and 

provincial, and therefore within the jurisdiction of the provincial legislatures, and that 

which has ceased to be merely local or provincial, and has become [a] matter of national 

concern, in such sense as to bring it within the jurisdiction of the Parliament of Canada” 

(p. 361). The Privy Council upheld the provincial legislation at issue in that case. 

Applying the double aspect doctrine, it held that provinces could regulate traffic in 

alcohol from a local point of view where there was no issue with respect to federal 

paramountcy: pp. 365-70; see also Hogg, at pp. 17-8 to 17-9. 

[95] The cautious approach urged in Local Prohibition Reference was reflected 

in the rejection of federal jurisdiction over the regulation of insurance in In Re 

“Insurance Act, 1910” (1913), 48 S.C.R. 260 (“Insurance Reference SCC”), aff’d 

Attorney-General for Canada v. Attorney-General for Alberta, [1916] 1 A.C. 588 

(“Insurance Reference PC”). In a majority opinion that was subsequently affirmed by 

the Privy Council, Duff J. rejected the idea that the growth of the insurance business to 

“great proportions” across Canada should ground the application of the POGG power: 
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p. 304. Duff J. was alive to the risk that an unconstrained approach to that power could 

result in a continual expansion of federal jurisdiction over the provincial private sector 

simply as a consequence of business growth. 

[96] As Professor G. Le Dain wrote before being appointed to this Court, 

although it had been decided in the Insurance References that “mere growth and extent 

was not to be the criterion for the application of the general power”, the criterion that 

should be applied was not yet clear: “Sir Lyman Duff and the Constitution” (1974), 12 

Osgoode Hall L.J. 261, at p. 277. The need to be cautious in applying the national 

concern doctrine followed from Local Prohibition Reference, but the limits on the 

federal power were not fully defined. In a series of cases over the next few decades, the 

Privy Council, searching for a “concrete, specific and restrictive criterion” in order to 

limit federal power based on the POGG clause, sought to restrict its application of that 

clause to emergencies: Le Dain, at pp. 277-81; see also Hogg, at p. 17-9. 

[97] These cases did not satisfactorily reconcile the emergency requirement 

with the reasoning in Russell and Local Prohibition Reference. The Privy Council 

ultimately confronted this problem in Attorney-General for Ontario v. Canada 

Temperance Federation, [1946] A.C. 193 (“Canada Temperance Federation”). In that 

case, the issue was the constitutionality of a substantially similar successor to the 

temperance statute that had been considered in Russell. Viscount Simon rejected an 

argument that the POGG power could apply only in an emergency. In the critical 

passage of his reasons, he stated the test as follows: 
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. . . the true test must be found in the real subject matter of the legislation: 

if it is such that it goes beyond local or provincial concern or interests and 

must from its inherent nature be the concern of the Dominion as a whole 

(as, for example, in the Aeronautics case and the Radio case), then it will 

fall within the competence of the Dominion Parliament as a matter 

affecting the peace, order and good government of Canada, though it may 

in another aspect touch on matters specially reserved to the provincial 

legislatures. War and pestilence, no doubt, are instances; so, too, may be 

the drink or drug traffic, or the carrying of arms. In Russell v. The Queen, 

Sir Montague Smith gave as an instance of valid Dominion legislation a 

law which prohibited or restricted the sale or exposure of cattle having a 

contagious disease. [Citations omitted; pp. 205-6.] 

Some of the examples Viscount Simon listed, such as war, would of course satisfy an 

emergency requirement. The precise distinction between emergency cases and national 

concern cases was ultimately clarified some decades later: see Re: Anti-Inflation Act, 

at pp. 459-461. But the holding of Canada Temperance Federation with respect to 

national concern is clear: an emergency is not required for a case to meet the national 

concern test; instead, the test is whether the real subject matter of the legislation goes 

beyond provincial concern and is, from its inherent nature, the concern of the country 

as a whole. On this basis, Viscount Simon firmly established national concern as a 

distinct branch of the POGG power that grounded federal jurisdiction over matters that 

were inherently of national concern. 

(b) Early Application of the National Concern Doctrine by the Court 

[98] This Court stepped into its role as the final court of appeal for Canada in 

1949. Over the next two decades, there were only two matters that the Court, relying 

on the Canada Temperance Federation test and heeding the concern for provincial 
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autonomy highlighted in Local Prohibition Reference, found to come within federal 

jurisdiction on the basis of national concern. The first was aeronautics (Johannesson v. 

Municipality of West St. Paul, [1952] 1 S.C.R. 292). The second was the development 

of the National Capital Region: Munro, at p. 671. In the same period, Canadian lower 

courts identified a third matter of national concern, the control of atomic energy: Pronto 

Uranium Mines Limited v. The Ontario Labour Relations Board, [1956] O.R. 862 

(H.C.); Denison Mines Ltd. v. Attorney-General of Canada, [1973] 1 O.R. 797 (H.C.). 

[99] Ten years after Munro, the Court applied the national concern doctrine 

again, for the first time in the environmental context: Interprovincial Co-operatives 

Ltd. v. The Queen, [1976] 1 S.C.R. 477. The issue was whether Manitoba could 

legislate in relation to pollution that originated outside its provincial boundaries but 

caused damage within them. The majority in the result, in reasons written by Pigeon J., 

held that a province has no authority to legislate in relation to acts done outside the 

province, even if those acts cause damaging pollution to enter the province. Pigeon J. 

recognized that the federal government can legislate in relation to the pollution of 

interprovincial rivers, which he described as “a pollution problem that is not really local 

in scope but truly interprovincial”: p. 514. The concurring and dissenting judges also 

endorsed the view that the federal government has jurisdiction over interprovincial 

rivers: pp. 499, 520 and 525-26. Although none of the judges explicitly referenced the 

POGG power, the application of that power explains the result: Crown Zellerbach, at 

pp. 445-46, per La Forest J. (dissenting, but not on this point); Morguard Investments 

Ltd. v. De Savoye, [1990] 3 S.C.R. 1077, at p. 1099; W. R. Lederman, “Unity and 
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Diversity in Canadian Federalism: Ideals and Methods of Moderation” (1975), 53 Can. 

Bar Rev. 597, at p. 614. 

[100] In applying Canada Temperance Federation in its decisions, this Court 

confirmed that an emergency is not needed in order for a matter to be of national 

concern, and offered some incremental guidance on the criteria for identifying a matter 

that is inherently of national concern. Moreover, although the Court did find that the 

federal government had jurisdiction in a small number of cases in that period, it 

“exhibited the caution and restraint” displayed in the Privy Council’s approach to the 

doctrine: Lederman, at p. 609. 

(c) Development of the National Concern Test 

[101] The specific parameters of the limits on the federal power began to take 

shape in Re: Anti-Inflation Act, which marked the Court’s first serious effort to wrestle 

with the national concern doctrine. The issue was the constitutionality of the federal 

Anti-Inflation Act, S.C. 1974-75-76, c. 75, the purpose of which was to 

comprehensively contain and reduce inflation. A majority of the Court upheld the law 

as a valid exercise of Parliament’s POGG power on the basis of the existence of an 

emergency. Although Beetz J. dissented in the result, his views on the national concern 

doctrine were endorsed by a majority of the Court. 

[102] As in the cases discussed above, Beetz J. stressed the threat the national 

concern doctrine poses to provincial autonomy. In an emergency case, federal 
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jurisdiction on the basis of the POGG power is temporary, but the national concern 

doctrine involves a finding of federal jurisdiction that is permanent: p. 461. Beetz J. 

emphasized that federal jurisdiction over a matter of national concern is exclusive. 

Thus, if the federal government were found to have jurisdiction over the proposed 

matter of “containment and reduction of inflation”, then “the provinces could probably 

continue to regulate profit margins, prices, dividends and compensation if Parliament 

saw fit to leave them any room; but they could not regulate them in relation to inflation 

which would have become an area of exclusive federal jurisdiction”: pp. 444-45. If 

broad subjects such as “inflation”, “economic growth” or “protection of the 

environment” were found to be matters of national concern, the federal-provincial 

balance “would disappear not gradually but rapidly”: p. 445. 

[103] In Beetz J.’s view, the national concern doctrine does not allow for an 

erosion of provincial autonomy such as that. After reviewing the jurisprudence, he 

explained that the doctrine applies only to “clear instances of distinct subject matters 

which do not fall within any of the enumerated heads of s. 92 and which, by nature, are 

of national concern”: p. 457. Elaborating on the framework for identifying a matter that 

is inherently of national concern, he found that federal authority based on the national 

concern doctrine had rightly been reserved for “cases where a new matter was not an 

aggregate but had a degree of unity that made it indivisible, an identity which made it 

distinct from provincial matters and a sufficient consistence to retain the bounds of 

form”: p. 458. The Court also had to consider the scale upon which the new matter 

permitted Parliament to affect provincial matters so as to preserve the federal-
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provincial division of powers. The containment and reduction of inflation failed these 

tests. It lacked specificity and was instead an aggregate of several subjects, such as 

monetary policy, public spending and restraint of profits, prices and wages, many of 

which fell under provincial jurisdiction. Moreover, because its scope was so broad, 

finding that it was a federal matter “would render most provincial powers nugatory”: 

p. 458. Although Beetz J.’s views on the national concern doctrine were not 

determinative in Re: Anti-Inflation Act, they were subsequently adopted by Le Dain J. 

in Crown Zellerbach, in which the Court gave further structure to the national concern 

doctrine. 

[104] There were several cases after Re: Anti-Inflation Act in which another 

consideration was applied to limit the application of the national concern doctrine: 

provincial inability. This test took centre stage in Labatt Breweries of Canada Ltd. v. 

Attorney General of Canada, [1980] 1 S.C.R. 914, in which Estey J. endorsed the 

following statement by Professor Hogg: 

. . . the most important element of national dimension or national 

concern is a need for one national law which cannot realistically be 

satisfied by cooperative provincial action because the failure of one 

province to cooperate would carry with it grave consequences for the 

residents of other provinces. 

 

(p. 945, quoting Constitutional Law of Canada (1977), at p. 261) 

In Labatt Breweries, the brewing and labelling of beer failed the provincial inability 

test. It was not “a matter of national concern transcending the local authorities’ power 

to meet and solve it by legislation”: p. 945. Indeed, the proposed matter did not even 
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concern the extraprovincial distribution of beer, but instead related to the brewing 

process itself: pp. 943-45. Likewise, in Schneider v. The Queen, [1982] 2 S.C.R. 112, 

the Court explained that the treatment of drug dependency was not a matter of national 

concern, because, unlike the illegal trade in drugs, one province’s failure to provide 

treatment facilities would not endanger other provinces’ interests: p. 131. Bookending 

this group of cases is R. v. Wetmore, [1983] 2 S.C.R. 284, in which Dickson J., 

dissenting but not on this point, rejected regulation of the pharmaceutical industry as a 

matter of national concern. Dickson J. referred both to Beetz J.’s framework and to 

Professor Hogg’s formulation of the provincial inability test, and concluded that the 

matter failed to meet both standards: p. 296. 

[105] Crown Zellerbach afforded this Court an opportunity to give structure to 

the national concern doctrine. At issue was the validity of s. 4(1) of the Ocean Dumping 

Control Act, S.C. 1974-75-76, c. 55, which prohibited the dumping of any substance at 

sea without a permit. The definition of the word “sea” in that Act excluded fresh waters 

but included internal marine waters within provincial boundaries. In a split decision, 

the Court found that the law was valid on the basis of the national concern doctrine. 

Le Dain J., writing for the majority, restated that doctrine. After surveying the 

jurisprudence, he set out a framework that now serves as a touchstone for analyzing 

proposed matters of national concern, determining that the following four conclusions 

were “firmly established”: 

1. The national concern doctrine is separate and distinct from the national 

emergency doctrine of the peace, order and good government power, 
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which is chiefly distinguishable by the fact that it provides a 

constitutional basis for what is necessarily legislation of a temporary 

nature; 

 

2. The national concern doctrine applies to both new matters which did not 

exist at Confederation and to matters which, although originally matters 

of a local or private nature in a province, have since, in the absence of 

national emergency, become matters of national concern; 

 

3. For a matter to qualify as a matter of national concern in either sense it 

must have a singleness, distinctiveness and indivisibility that clearly 

distinguishes it from matters of provincial concern and a scale of impact 

on provincial jurisdiction that is reconcilable with the fundamental 

distribution of legislative power under the Constitution; 

 

4. In determining whether a matter has attained the required degree of 

singleness, distinctiveness and indivisibility that clearly distinguishes it 

from matters of provincial concern it is relevant to consider what would 

be the effect on extra‑provincial interests of a provincial failure to deal 

effectively with the control or regulation of the intra‑provincial aspects 

of the matter. [pp. 431-32] 

Le Dain J. elaborated on the final point, the provincial inability test. He reasoned that 

provincial inability would be established where a “provincial failure to deal effectively 

with the intra-provincial aspects of the matter could have an adverse effect on 

extra-provincial interests”: p. 434. He characterized provincial inability as “one of the 

indicia” of singleness or indivisibility: ibid. 

[106] Applying this framework to the federal ocean dumping law at issue in that 

case, Le Dain J. held that the law was valid on the basis of the national concern doctrine. 

He found that marine pollution in general is clearly a matter of concern to Canada as a 

whole because of its predominantly extraprovincial and international character. 

Focusing specifically on “the control of pollution by the dumping of substances in 
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marine waters, including provincial marine waters”, Le Dain J. concluded that this 

matter is single and distinctive: p. 436. In a relevant international convention, marine 

pollution by dumping was treated as a distinct and separate form of water pollution. 

Marine pollution has its own characteristics and scientific considerations that 

distinguish it from fresh water pollution. It is indivisible, because there is a close 

relationship between pollution in provincial internal waters and pollution in the federal 

territorial sea, and because it is difficult to ascertain by visual observation the boundary 

between these waters. The distinction in the statute between fresh water and salt water 

ensured that the matter would have “ascertainable and reasonable limits” so that its 

impact on provincial jurisdiction would be acceptable: p. 438. 

[107] In the more than 30 years since Crown Zellerbach, the Court has not found 

that the federal government has jurisdiction over any new matters of national concern. 

However, in Ontario Hydro v. Ontario (Labour Relations Board), [1993] 3 S.C.R. 327, 

the Court accepted the earlier finding by lower courts that atomic energy is a matter of 

national concern: see Pronto; Denison. In accepting the applicability of the national 

concern doctrine in that case, this Court was unanimous on the point that federal 

jurisdiction over atomic energy is grounded in the potential for catastrophic 

interprovincial and international harm. At issue was whether labour relations 

comprised part of the matter of atomic energy. A majority of the Court held that labour 

relations falls within that matter of national concern, finding that labour relations is 

“integral” to the federal interests that make atomic energy a national concern: pp. 340, 

352 and 379-80. 
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[108] Finally, the most recent case in which the Court considered the national 

concern doctrine was Hydro-Québec. At issue was the constitutional validity of Part II 

of the Canadian Environmental Protection Act, which empowered federal ministers to 

determine what substances are toxic and to prohibit the introduction of such substances 

into the environment except in accordance with specified terms and conditions. 

La Forest J., writing for the majority, upheld the law on the basis of the criminal law 

power and declined to apply the national concern doctrine. He cautioned against an 

“enthusiastic adoption” of that doctrine, but acknowledged that a “discrete area of 

environmental legislative power” can form a matter of national concern if it meets the 

Crown Zellerbach test: paras. 115-16. 

[109] From the infancy of the national concern doctrine in Local Prohibition 

Reference to the Court’s most recent consideration of the doctrine in Hydro-Québec, 

the jurisprudence reviewed above shows that the Court has been responsive to the 

legitimate concern that the doctrine poses a threat to provincial autonomy. The national 

concern test, properly understood, adequately addresses this risk. The test places a clear 

limit on the federal POGG power and ensures that the national concern doctrine can be 

applied only in exceptional cases, where doing so is necessary in order for the federal 

government to discharge its duty to address truly national problems and is consistent 

with the division of powers. 

(2) Clarifying the National Concern Doctrine 
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[110] The case law reviewed above firmly establishes the national concern 

doctrine in Canadian law and explains the fundamental principles underlying its 

application. This doctrine applies only to matters that transcend the provinces owing to 

their inherently national character. In Crown Zellerbach, this Court explained that a 

proposed matter of national concern must have a “singleness, distinctiveness and 

indivisibility”. Furthermore, a finding that the matter is one of national concern must 

be reconcilable with the division of powers. 

[111] As can be seen from the decisions of the courts below and from the parties’ 

arguments, there is significant uncertainty regarding a number of issues that are central 

to the national concern doctrine. This is unsurprising, given that there are very few 

recent cases concerning the doctrine, which in turn flows from the fact that one of its 

defining features is its restrictive application. This case presents an opportunity to 

clarify these issues. 

[112] In particular, each of the steps of the national concern test requires further 

discussion. Before turning to those steps, however, I must address two preliminary 

issues with respect to the “matter” in question in the analysis. First, there is some 

uncertainty about what the “matter” to which the national concern test applies actually 

is. Second, this case raises the question of the scope and nature of the federal power 

over a matter of national concern, and in particular whether the double aspect doctrine 

can apply in this context. In other words, what are the consequences for the division of 

powers of identifying a new matter of national concern? The answer to this question 
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will have a significant impact on the analysis undertaken at the final step of the test, at 

which the court must determine whether finding that the proposed matter is one of 

national concern is reconcilable with the division of powers. 

[113] Throughout my analysis on these issues, I will be relying in part on this 

Court’s trade and commerce jurisprudence, and in particular on 2011 Securities 

Reference and 2018 Securities Reference. As the Court has observed, the national 

concern doctrine and the trade and commerce power pose similar challenges to 

federalism. In both contexts, the Court has interpreted the federal power narrowly to 

ensure that it does not overwhelm provincial jurisdiction and undermine the federal-

provincial division of powers: Re: Anti-Inflation Act, at p. 458; Wetmore, at p. 294. 

Although the Court has not addressed the national concern doctrine in any detail for 

many years, the more recent cases of 2011 Securities Reference and 2018 Securities 

Reference, in which it applied the general branch of the trade and commerce power, 

offer useful insight and are consistent with the modern approach to federalism. 

However, my citing these cases should not be taken as an invitation to conflate the two 

powers. They are distinct, and, as Beetz J. warned in Re: Anti-Inflation Act, courts 

should be “all the more careful” when applying the residual POGG power than when 

interpreting the enumerated trade and commerce power: p. 458. 

(a) “Matter” of National Concern 

[114] As I explained above, the division of powers analysis follows a familiar 

pathway. The first stage is to characterize the pith and substance, or matter, of the 
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impugned statute or provision. The second stage is to classify that matter by reference 

to the heads of power set out in the Constitution. Having identified the pith and 

substance of the GGPPA, I come now to the classification analysis in relation to the 

national concern doctrine. The Attorney General of Saskatchewan argues that the 

classification analysis in this context must depart from the usual framework. Rather 

than assessing whether the matter of the statute can be classified on the basis of the 

national concern doctrine, Saskatchewan submits that the classification analysis must 

be applied to a different “proposed head of power” based on the POGG power, one cast 

at a level of generality that is broader than the matter of the statute: A.F., at para. 58. 

This approach cannot be accepted. There is no principled basis for departing from the 

ordinary division of powers analysis to require that the matter of national concern 

analyzed by the court at the classification stage be broader than the matter of the statute 

as identified by the court at the characterization stage. Applying the classification 

analysis to the matter of the statute in the context of the national concern doctrine is 

consistent with the constitutional text, with the jurisprudence and with the principle of 

judicial restraint. 

[115] First, as to the constitutional text, s. 91 does not provide in the context of 

the POGG power that Parliament can make laws in relation to classes of subjects. 

Instead, it states that Parliament can make laws for the peace, order, and good 

government of Canada “in relation to . . . Matters”. Matters and classes of subjects are 

distinct. Law-making powers are exercisable in relation to matters, which in turn 

generally come within broader classes of subjects. A matter that falls under the POGG 
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power necessarily does not come within the classes of subjects enumerated in ss. 91 

and 92. This does not mean, however, that the word “matter” has a different meaning 

in the context of the POGG power. “Matter” is used in ss. 91 and 92 to refer to the pith 

and substance of legislation: Firearms, at para. 16. Nothing in the words of the 

Constitution supports the construction of a class of subjects under the POGG power 

that is broader than the matter of the statute. Instead, the text of the Constitution 

supports the approach of applying the national concern test to the matter of the statute 

as identified by the court at the characterization stage. 

[116] Second, this approach is consistent with the jurisprudence. In the leading 

cases on the national concern doctrine, the Court focused on the matter of the statute in 

considering the classification issue. In Re: Anti-Inflation Act, the broad matter of 

containment and reduction of inflation that Beetz J. rejected was not based on a statute 

whose real focus was narrower, but was in fact what the Attorney General of Canada 

identified as the matter of the statute at issue: p. 450. In Crown Zellerbach, the majority 

did not find that marine pollution generally was a matter of national concern, but 

instead found that the specific matter of the Ocean Dumping Control Act — the control 

of marine pollution by the dumping of substances — was one: see p. 436. In those 

cases, the pith and substance of the legislation itself determined the breadth and content 

of the matter to which the national concern test was applied. 

[117] Third, this approach is consistent with the principle of judicial restraint. In 

Munro, Cartwright J. emphasized on the subject of the national concern doctrine that 
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the court should “confine itself to the precise question raised in the proceeding which 

is before it”: p. 672. Similarly, in Canadian Western Bank, this Court stated that courts 

should not attempt to “define the possible scope of [broad] powers in advance and for 

all time”, but should instead “procee[d] with caution on a case-by-case basis”: para. 43. 

The Attorney General of Saskatchewan proposes that the court go beyond the precise 

question asked. In fact, however, a more cautious approach is appropriate in the context 

of the national concern doctrine, given its potential to disrupt the federal-provincial 

balance. Put simply, if Parliament has not indicated in a statute that its intention is to 

exercise jurisdiction over a broad matter, there is no reason for a court to artificially 

construct such a broad matter. 

[118] Finally, I respectfully reject the suggestion that this approach somehow 

conflates the characterization and classification stages: see Ont. C.A. reasons, at 

para. 224. It does not. As I explained above, the analyses at the two stages are distinct. 

At the first stage, a court must follow the accepted approach to the pith and substance 

analysis in order to characterize the matter of the statute. As both Karakatsanis J. and 

Kasirer J. recently stated in Genetic Non-Discrimination, the court must focus on “the 

law itself and what it is really about”: paras. 31 and 165. Only then does it proceed to 

the classification analysis, which in the case at bar involves consideration of the 

national concern doctrine. If the matter is not legally viable as a matter of national 

concern, then, as was the case in Re: Anti-Inflation Act, the statute cannot be upheld on 

the basis of that doctrine. If, on the other hand, the matter meets the national concern 

test, then the statute will be valid. Respectfully, this does not “constitutionalize” the 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

statute: see Ont. C.A. reasons, at para. 224. It simply determines the validity of the law 

and resolves the question before the court. 

[119] Therefore, the matter to consider in this national concern analysis is 

establishing minimum national standards of GHG price stringency to reduce GHG 

emissions. I agree with the majority of the Court of Appeal for Saskatchewan that 

stringency in this context is not limited to the charge per unit of GHG emissions. It 

encompasses the scope or breadth of application of the charge in the sense of the fuels, 

operations and activities to which the charge applies and the authority to implement 

regulatory schemes that are necessary in order to implement such a charge: para. 139. 

(b) Exclusive Federal Jurisdiction Based on the National Concern Doctrine 

[120] There is no doubt that a finding that a matter is of national concern confers 

exclusive jurisdiction over that matter on Parliament: Re: Anti-Inflation Act, at p. 444; 

Crown Zellerbach, at pp. 433 and 455; Hydro-Québec, at para. 115. However, the 

nature and consequences of this exclusive federal jurisdiction is contested by the parties 

in this case and requires clarification. Understanding the consequences of the 

recognition of a new matter of national concern is critical in order to properly undertake 

the scale of impact analysis at the third step of the national concern test. 

[121] Uncertainty about the nature of exclusive federal jurisdiction based on the 

national concern doctrine may be rooted in the use of the word “plenary” to describe 

the power in certain cases. In Crown Zellerbach, Le Dain J. characterized Beetz J.’s 
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views in Re: Anti-Inflation Act as follows: “. . . where a matter falls within the national 

concern doctrine . . . Parliament has an exclusive jurisdiction of a plenary nature to 

legislate in relation to that matter, including its intra-provincial aspects” (p. 433). 

However, Le Dain J. went on to reject the proposition that there must be “plenary 

jurisdiction . . . to deal with any legislative problem”: p. 434. In Ontario Hydro, a 

majority of this Court concluded that federal jurisdiction based on the national concern 

doctrine is not plenary and does not give Parliament jurisdiction over “all aspects” of, 

in that case, atomic energy. Instead, the Court had to determine whether the regulation 

of labour relations falls within the national concern aspects of atomic energy: pp. 340 

and 425; see also M. Olsynski, N. Bankes, and A. Leach, “Breaking Ranks (and 

Precedent): Reference re Greenhouse Gas Pollution Pricing Act, 2020 ABCA 74” 

(2020), 33 J. Env. Law & Prac. 159, at pp. 180-81; A. Leach, and E. M. Adams, “Seeing 

Double: Peace, Order, and Good Government, and the Impact of Federal Greenhouse 

Gas Emissions Legislation on Provincial Jurisdiction” (2020), 29 Const. Forum 1, at 

n. 71.  

[122] In my view, describing the power as “plenary” is unhelpful. The word 

“plenary” speaks to the scope of the power: see RJR-MacDonald Inc. v. Canada 

(Attorney General), [1995] 3 S.C.R. 199, at paras. 28 and 32. As can be seen from 

Ontario Hydro, in the context of the national concern doctrine, the scope of the federal 

power is defined by the nature of the national concern itself. Only aspects with a 

sufficient connection to the underlying inherent national concern will fall within the 

scope of the federal power. It was not a foregone conclusion that labour relations at a 
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nuclear generating station would fall within the federal government’s jurisdiction over 

atomic energy, as one might expect if the national concern doctrine grounded a 

“plenary” federal power. Rather, the question was whether the safety concerns that 

make atomic energy a matter of inherent national concern had a sufficient connection 

to labour relations to bring labour relations within the scope of the federal power. 

[123] The Attorney General of Ontario asserts, as a general proposition, that 

“[t]he consequences of recognizing a new matter of national concern are sweeping”: 

A.F., at para. 64. It is true that the recognition of any new matter of national concern 

has consequences for federalism. However, the scope of such consequences is case-

specific because, as I have just explained, the scope of the federal power in the context 

of the national concern doctrine depends on the nature of the national concern at issue 

in the case in question. 

[124] Thus, there is some truth to Ontario’s submission in the case of, for 

example, the national concern matter of aeronautics. But this flows from the particular 

nature of the matter of aeronautics and not from the general nature of the national 

concern doctrine. The siting of aerodromes falls within the federal power over 

aeronautics, not because aeronautics has some predetermined breadth flowing from its 

status as a matter of national concern, but because the nature of the matter is such that 

it must include “terrestrial installations that facilitate flight”: Quebec (Attorney 

General) v. Lacombe, 2010 SCC 38, [2010] 2 S.C.R. 453, at para. 27. Moreover, in its 

early case law on aeronautics, this Court held that the siting of aerodromes is not merely 
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within the scope of the federal power, but is essential to that power, such that the 

doctrine of interjurisdictional immunity applies: Johannesson, at p. 295; COPA, at 

para. 37. The application of interjurisdictional immunity to any federal power has an 

obvious impact on provincial jurisdiction. But interjurisdictional immunity does not 

automatically apply to matters of national concern. It was applied in COPA because 

there was a precedent that compelled its application, not because the national concern 

doctrine required that it be applied. Today’s restrained approach to interjurisdictional 

immunity suggests that it would not apply to a newly identified matter of national 

concern: Canadian Western Bank, at paras. 47 and 77. The example of aeronautics 

therefore tells us little about the consequences of identifying any other matter of 

national concern. Sensibly, the national concern test requires a case-specific inquiry 

into whether the recognition of a particular matter of national concern is reconcilable 

with the division of powers in the scale of impact analysis. 

[125] A closely related question concerns the applicability of the double aspect 

doctrine to a matter of national concern. The double aspect doctrine “recognizes that 

the same fact situations can be regulated from different perspectives, one of which may 

relate to a provincial power and the other to a federal power”: Desgagnés Transport, at 

para. 84. If a fact situation can be regulated from different federal and provincial 

perspectives and each level of government has a compelling interest in enacting legal 

rules in relation to that situation, the double aspect doctrine may apply: ibid., at 

para. 85. 
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[126] In my view, the double aspect doctrine can apply in cases in which the 

federal government has jurisdiction on the basis of the national concern doctrine, but 

whether or not it does apply will vary from case to case. This approach fosters 

coherence in the law, because the double aspect doctrine can apply to every enumerated 

federal and provincial head of power, including the general branch of the trade and 

commerce power (e.g., General Motors of Canada Ltd. v. City National Leasing, 

[1989] 1 S.C.R. 641, at p. 682; 2018 Securities Reference, at para. 114. See also S. 

Choudhry, “Recasting social Canada: A reconsideration of federal jurisdiction over 

social policy” (2002), 52 U.T.L.J. 163, at p. 231, fn. 212; S. Elgie, “Kyoto, The 

Constitution, and Carbon Trading: Waking A Sleeping BNA Bear (Or Two)” (2007), 

13 Rev. Const. Stud. 67, at p. 88), and can also apply in respect of POGG matters (e.g., 

Munro; Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161). Applying the 

double aspect doctrine to the national concern doctrine is also consistent with the 

modern approach to federalism, which favours flexibility and a degree of overlapping 

jurisdiction: Desgagnés Transport, at para. 4; see also N. J. Chalifour, P. Oliver and T. 

Wormington, “Clarifying the Matter: Modernizing Peace, Order, and Good 

Government in the Greenhouse Gas Pollution Pricing Act Appeals” (2020), 40 

N.J.C.L. 153, at pp. 204-6; Leach and Adams, at p. 6. 

[127] The National Capital Region provides a helpful example of the application 

of the double aspect doctrine in the national concern context. The finding in Munro that 

the development, conservation and improvement of the National Capital Region is a 

matter of national concern has not displaced municipal planning and development, 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

which is based on a provincially delegated authority. Instead, the National Capital 

Commission and the cities of Ottawa and Gatineau each regulate land use planning, the 

Commission from the federal perspective of the national nature and character of the 

national capital and the municipalities from a local perspective: J. Poirier, “Choix, 

statut et mission d’une capitale fédérale: Bruxelles au regard du droit comparé”, in E. 

Witte et al., eds., Bruxelles et son statut (1999), 61, at pp. 73-74; N. J. Chalifour, 

“Jurisdictional Wrangling Over Climate Policy in the Canadian Federation: Key Issues 

in the Provincial Constitutional Challenges to Parliament’s Greenhouse Gas Pollution 

Pricing Act” (2019), 50 Ottawa L. Rev. 197, at p. 234; Leach and Adams, at p. 7. 

[128] However, as I noted above, the fact that the double aspect doctrine can 

apply does not mean that it will apply in a given case. It should be applied cautiously 

so as to avoid eroding the importance attached to provincial autonomy in this Court’s 

jurisprudence. Beetz J. cautioned that it can be applied only “in clear cases where the 

multiplicity of aspects is real and not merely nominal”: Bell Canada v. Quebec 

(Commission de la santé et de la sécurité du travail), [1988] 1 S.C.R. 749, at p. 766. In 

some cases, the double aspect doctrine has not been applied where federal jurisdiction 

fell under the national concern doctrine: e.g., Rogers Communications Inc. v. 

Châteauguay (City), 2016 SCC 23, [2016] 1 S.C.R. 467, at para. 51. 

[129] The double aspect doctrine takes on particular significance where, as in the 

case at bar, Canada asserts jurisdiction over a matter that involves a minimum national 

standard imposed by legislation that operates as a backstop. The recognition of a matter 
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of national concern such as this will inevitably result in a double aspect situation. This 

is in fact the very premise of a federal scheme that imposes minimum national 

standards: Canada and the provinces are both free to legislate in relation to the same 

fact situation — in this case by imposing GHG pricing — but the federal law is 

paramount.  

[130] I recognize that it might be argued that Canada and the provinces are 

exercising their jurisdiction in relation to different matters rather than to different 

aspects of the same matter, that is, that Canada’s authority is limited to minimum 

national standards of GHG pricing stringency and that this is obviously different than 

the matters in relation to which provinces might exercise jurisdiction over GHG 

pricing. This view finds support in some of the language used by this Court, such as 

the comment in Canadian Western Bank that the double aspect doctrine concerns “the 

various ‘aspects’ of the ‘matter’”: para. 30. However, I do not read Canadian Western 

Bank that narrowly, given this Court’s recent guidance in Desgagnés Transport, in 

which it stated that the double aspect doctrine concerns “fact situations”. Moreover, the 

fact that Canada can be understood to be empowered to deal only with a different matter 

than the provinces does not change the resulting jurisdictional reality that where 

Canada is empowered to impose a minimum national standard, a double aspect 

situation arises: federal and provincial laws apply concurrently, but the federal law is 

paramount. From the perspective of provincial autonomy, the corrosive effect is the 

same. Therefore, courts must recognize that this amounts to an invitation to identify a 
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previously unidentified double aspect, with clear consequences for provincial 

autonomy.  

[131] Beetz J.’s caution about the double aspect doctrine thus applies with 

particular force where Canada asserts jurisdiction over a matter that involves a 

minimum national standard. In such a case, even if the national concern test would 

otherwise be met, Beetz J.’s caution should act as an additional check. The court must 

be satisfied that Canada in fact has a “compelling interest” in enacting legal rules over 

the federal aspect of the activity at issue and that the “multiplicity of aspects is real and 

not merely nominal”: Desgagnés Transport, at para. 85; Bell Canada, at p. 766. As I 

will explain in greater detail below, the court must be satisfied at the scale of impact 

step that the consequences of finding that the proposed matter is one of national concern 

are reconcilable with the division of powers. 

(3) National Concern Test 

[132] I will now turn to the specifics of the test for identifying matters that are 

inherently of national concern. As I will explain below, the applicable framework 

involves a three-step process: the threshold question; the singleness, distinctiveness and 

indivisibility analysis; and the scale of impact analysis. Before detailing these steps, 

there are two points worth noting about the framework as a whole. 

[133] First, the recognition of a matter of national concern must be based on 

evidence: see K. Swinton, “Federalism under Fire: The Role of the Supreme Court of 
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Canada” (1992), 55 Law & Contemp. Probs. 121, at p. 134; J. Leclair, “The Elusive 

Quest for the Quintessential ‘National Interest’” (2005), 38 U.B.C. L. Rev. 353, at 

p. 370. I find the Court’s trade and commerce power jurisprudence instructive in this 

regard. In the 2011 Securities Reference, Canada argued that securities trading had once 

been primarily a local matter, but that it had since evolved to become a “matter of 

transcendent national concern” that brought it within the trade and commerce power: 

para. 114. For this argument to succeed, Canada had to “present the Court with a factual 

matrix” supporting its assertion of jurisdiction: para. 115. In other words, the onus was 

on Canada to show that the statute at issue “addresses concerns that transcend local, 

provincial interests” by producing “not mere conjecture, but evidentiary support”: para. 

116. Similarly, an onus rests on Canada throughout the national concern analysis to 

adduce evidence in support of its assertion of jurisdiction. 

[134] Second, there is no requirement that a matter be historically new in order 

to be found to be one of national concern: Crown Zellerbach, at p. 432. Moreover, it is 

not helpful to link historical newness to a finding of federal jurisdiction. Many new 

developments may be predominantly local and provincial in character and fall under 

provincial heads of power. As LeBel and Deschamps JJ. wrote in Assisted Human 

Reproduction Act in the context of the federal criminal law power, reasoning that 

novelty alone justifies federal jurisdiction would upset the federal-provincial balance: 

paras. 255-56. I agree with scholars who have characterized newness as an unhelpful 

or neutral factor in the national concern analysis: Hogg, at p. 17-18; K. Lysyk, 
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“Constitutional Reform and the Introductory Clause of Section 91: Residual and 

Emergency Law-Making Authority” (1979), 57 Can. Bar Rev. 531, at pp. 571-72. 

[135] Given that historical newness is irrelevant to the analysis, it may be helpful 

to explain certain references to “newness” in the jurisprudence. In Re: Anti-Inflation 

Act, Beetz J. spoke of the application of the national concern doctrine only to “new 

matters” (p. 458), whereas in Crown Zellerbach, Le Dain J. spoke of its applying to 

both “new matters” and matters that had “become” matters of national concern (p. 432). 

Some commentators suggest that Crown Zellerbach therefore represents a departure 

from Beetz J.’s approach: J. Leclair, “The Supreme Court of Canada’s Understanding 

of Federalism: Efficiency at the Expense of Diversity” (2003), 28 Queen’s L.J. 411, at 

p. 429; E. Brouillet, La Négation de la nation: L’identité culturelle québécoise et le 

fédéralisme canadien (2005), at p. 295. 

[136] In my view, all this confusion stems from what is meant by the word 

“new”. In Re: Anti-Inflation Act, Beetz J. intended “new” to refer to matters that could 

satisfy the national concern test. This included both “new” matters that did not exist in 

1867 and matters that are “new” in the sense that our understanding of those subject 

matters has, in some way, shifted so as to bring out their inherently national character: 

see also Hogg, at pp. 17-17 to 17-18. The critical element of this analysis is the 

requirement that matters of national concern be inherently national in character, not 

that they be historically new. The use of the word “become” in Crown Zellerbach 

served to articulate that the newness of the matter can also refer to our belated 
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understanding of a matter’s true or inherent nature: see pp. 427-28 and 430-31. This is 

what Beetz J. meant when he explained that these matters are ones “which do not fall 

within any of the enumerated heads of s. 92 and which, by nature, are of national 

concern”: Re: Anti-Inflation Act, at p. 457 (emphasis added). There is no inconsistency 

between Re: Anti-Inflation Act and Crown Zellerbach on this point. To be clear, the 

national concern doctrine does not allow Parliament to legislate in relation to matters 

that come within the classes of subjects assigned exclusively to the provinces. The 

purpose of the analysis is strictly to determine whether a matter is by nature one of 

national concern. 

[137] It follows that the majority of the Court of Appeal of Alberta erred in 

adding, as a threshold restriction, that matters that originally fell under provincial heads 

of power other than s. 92(16) of the Constitution are incapable of acquiring national 

dimensions: para. 185. Instead, the possibility that an existing matter may be found to 

be one of national concern provides a principled basis for courts to be responsive to 

new evidence in their application of the constitutional text. This is as it should be: 

“Constitutional texts must be interpreted in a broad and purposive manner. 

Constitutional texts must also be interpreted in a manner that is sensitive to evolving 

circumstances because they ‘must continually adapt to cover new realities’”: Comeau, 

at para. 52 (citations omitted).  

[138] Let us consider atomic energy, the matter of national concern that this 

Court identified in Ontario Hydro. This matter encompasses the mining of raw 
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materials such as uranium — materials that existed and were mined prior to the 

discovery of atomic energy. Before World War II, the dominant characteristic of 

uranium mining would likely have been the management of natural resources within 

the province, which would have come within various enumerated provincial classes of 

subjects: ss. 92(5), 92(9), 92(10) and 92(13) (s. 92A, while also relevant, did not come 

into being until the Constitution was amended in 1982). But that did not prevent atomic 

energy, including the production of its raw materials, from being found to be a matter 

which is, by nature, of national concern because of its safety and security risks, 

particularly the risk of catastrophic interprovincial harm: see Pronto; Denison; Ontario 

Hydro. In other words, the discovery of atomic energy brought out the inherently 

national character of uranium mining. The fact that uranium mining would have fallen 

under provincial heads of power other than s. 92(16) prior to this discovery is irrelevant 

to the analysis and did not preclude the finding that atomic energy is a matter of national 

concern. The “historical newness” of atomic energy is equally irrelevant; the 

dispositive feature of the cases in question was instead that the discovery of atomic 

energy had led to evidence grounding a new understanding of the inherent nature of the 

matter as one of national concern. 

[139] It also follows that I do not agree with my colleague Rowe J.’s articulation 

of the national concern test, which consists of two requirements as follows: first, the 

matter must not come within the enumerated powers; and second, the matter “must be 

such that it cannot be shared between both orders of government and that it must be 

entrusted to Parliament, exclusively, to avoid a jurisdictional vacuum” (Rowe J.’s 
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reasons, at para. 545). With great respect, I see a jurisprudential barrier to my 

colleague’s approach, which I find myself unable to resolve. I am not persuaded that 

the matters of national concern this Court has recognized, such as the development of 

the National Capital Region (Munro; see also: Re: Anti-Inflation Act, at p. 457) or the 

control of marine pollution by dumping (Crown Zellerbach), would necessarily meet 

his test if it were applied in the manner he proposes. Nor, in my view, can Munro or 

Crown Zellerbach be read as an application of my colleague’s methodology. In those 

cases, this Court did not proceed by way of a two-step search for a jurisdictional 

vacuum; rather, it applied the national concern test to identify matters of inherent 

national concern. 

[140] Thus, Munro and Crown Zellerbach can be explained in light of a more 

conventional understanding of the national concern doctrine that was articulated in 

Crown Zellerbach itself and which I will explain in greater detail below. Marine 

pollution is predominantly extraprovincial and international in character, while the 

development of the national capital is of concern to Canada as a whole. The matters 

proposed in those cases were specific and identifiable and had ascertainable and 

reasonable limits. The requirement of provincial inability, understood in the sense of 

serious extraprovincial harm, was met: “. . . the failure of either Quebec or Ontario to 

cooperate in the development of the national capital region would have denied to all 

Canadians the symbolic value of a suitable national capital”, and “. . . the failure of one 

province to protect its waters would probably lead to the pollution of the waters of other 

provinces as well as the (federal) territorial sea and high sea” (Hogg, at p. 17-14). 
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Lastly, the recognition of these matters was compatible with the division of powers. 

The result of this analysis leads to the conclusion that these matters, by their nature, 

transcend the provinces. They were thus shown to fall outside of s. 92 and were 

appropriate matters for recognition under the national concern doctrine. I therefore 

respectfully disagree with my colleague’s articulation of the national concern test. 

[141] To sum up, the purpose of the national concern analysis is to identify 

matters of inherent national concern — matters which, by their nature, transcend the 

provinces. “Historical newness” is irrelevant to this analysis, and there is no threshold 

question whether the matter can be characterized as being new. Instead, the analysis 

has three steps: the threshold question, which relates not to newness but to whether the 

matter is of sufficient concern to Canada as whole; the singleness, distinctiveness and 

indivisibility analysis; and the scale of impact analysis. The onus is on Canada to 

adduce evidence to satisfy the court that a matter of inherent national concern is made 

out. I will now discuss each of these three steps in detail. 

(a) Threshold Question 

[142] Courts must approach a finding that the federal government has 

jurisdiction on the basis of the national concern doctrine with great caution. The 

analysis therefore begins by asking, as a threshold question, whether the matter is of 

sufficient concern to Canada as a whole to warrant consideration under the doctrine. 

This invites a common-sense inquiry into the national importance of the proposed 

matter.  
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[143] This Court’s analysis in key national concern decisions has begun with an 

assessment of whether the matter at issue is one “of concern to Canada as a whole”: 

Crown Zellerbach, at p. 436. In Munro, Cartwright J. began with an observation that the 

matter was “the concern of Canada as a whole”: p. 671. The reasons of the majorities of 

the Saskatchewan and Ontario courts of appeal in the instant case reflect this approach: 

Richards C.J.S. began his analysis on this subject with the “broad starting point” of 

“whether this matter is something of genuine national importance” (para. 146); Strathy 

C.J.O. first asked whether “the matter is both ‘national’ and a ‘concern’” before 

proceeding to the analysis of singleness, distinctiveness and indivisibility (para. 106). 

Although this inquiry was not identified as a distinct step of the analysis in Crown 

Zellerbach, it serves an important purpose. The threshold question ensures that the 

national concern doctrine cannot be invoked too lightly and provides essential context for 

the analysis that follows. Requiring that this question be asked as the first step of the test 

is an appropriate, incremental development in the law to ensure that federal power under 

the national concern doctrine is properly constrained. 

[144] At the threshold step, Canada must adduce evidence to satisfy the court that 

the matter is of sufficient concern to Canada as a whole to warrant consideration in 

accordance with the national concern doctrine. If Canada discharges this burden, the 

analysis proceeds. This approach does not open the door to the recognition of federal 

jurisdiction simply on the basis that a legislative field is “important”; it operates to limit 

the application of the national concern doctrine. 
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(b) Singleness, Distinctiveness and Indivisibility 

[145] The second step of the analysis was explained by Le Dain J. as follows in 

Crown Zellerbach: the matter “must have a singleness, distinctiveness and 

indivisibility that clearly distinguishes it from matters of provincial concern” (p. 432). 

Le Dain J. added that this inquiry includes the provincial inability test: “In determining 

whether a matter has attained the required degree of singleness, distinctiveness and 

indivisibility that clearly distinguishes it from matters of provincial concern it is 

relevant to consider what would be the effect on extra‑provincial interests of a 

provincial failure to deal effectively with the control or regulation of the 

intra‑provincial aspects of the matter” (p. 432). 

[146] The phrase “singleness, distinctiveness and indivisibility” requires some 

explanation. On its own, this phrase does not amount to a readily applicable legal test. 

Rather, in my view, two principles underpin the singleness, distinctiveness and 

indivisibility requirement and must be satisfied in order to determine that a matter is 

one of national concern. In Le Dain J.’s formulation, these characteristics are essential 

because they are features that clearly distinguish a matter of national concern from 

matters of provincial concern. This is the first principle underpinning the singleness, 

distinctiveness and indivisibility inquiry: to prevent federal overreach, jurisdiction 

based on the national concern doctrine should be found to exist only over a specific and 

identifiable matter that is qualitatively different from matters of provincial concern. 

The recognition of “provincial inability” as a marker of singleness, distinctiveness and 
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indivisibility points to a second principle animating the inquiry: federal jurisdiction 

should be found to exist only where the evidence establishes provincial inability to deal 

with the matter. This means that the matter at issue is of a nature that the provinces 

cannot address either jointly or severally, because the failure of one or more provinces 

to cooperate would prevent the other provinces from successfully addressing it, and 

that a province’s failure to deal with the matter within its own borders would have grave 

extraprovincial consequences. 

[147] Regarding the first principle, the proposed federal matter must be specific 

and readily identifiable. As Beetz J. made clear in Re: Anti-Inflation Act, a matter that 

is “lacking in specificity” or is boundless cannot pass muster as a matter of national 

concern: p. 458. The specific and identifiable matter must also be qualitatively different 

from matters of provincial concern. It is clearly not enough for a matter to be 

quantitatively different from matters of provincial concern — the mere growth or extent 

of a problem across Canada is insufficient to justify federal jurisdiction: Insurance 

Reference SCC; see also Le Dain, at pp. 277-78; Wetmore, at p. 296. The case law 

points to several factors that properly inform this analysis. 

[148] One key consideration for determining whether the matter is qualitatively 

different from matters of provincial concern is whether it is predominantly 

extraprovincial and international in character, having regard both to its inherent nature 

and to its effects. The case law demonstrates that this inquiry is central to the national 

concern doctrine. The finding that marine pollution is extraprovincial and international 
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in its character and implications was critical to the recognition of a matter of national 

concern in Crown Zellerbach: p. 436; see also Friends of the Oldman River Society v. 

Canada (Minister of Transport), [1992] 1 S.C.R. 3, at p. 64. In Ontario Hydro, the 

judges were unanimous in grounding the federal government’s jurisdiction over atomic 

energy based on the POGG power in the potential for catastrophic interprovincial and 

international harm. By contrast, in Hydro-Québec, the judges who considered the issue 

concluded that the fact that the statute regulated substances whose effects were entirely 

intraprovincial and localized was a barrier to its recognition as a matter of national 

concern. However, they accepted that a matter dealing with toxic substances that 

originate in a particular province may nonetheless be predominantly extraprovincial 

and international in character if the substances in question have serious effects that can 

cross provincial boundaries: paras. 68, 74 and 76. 

[149] International agreements may in some cases indicate that a matter is 

qualitatively different from matters of provincial concern. Consideration of 

international agreements figured into the Court’s national concern analysis in 

Johannesson and in Crown Zellerbach: see also G. van Ert, “POGG and Treaties: The 

Role of International Agreements in National Concern Analysis” (2020), 43 Dalhousie 

L.J. 901, at p. 920. Significantly, the existence of treaty obligations is not determinative 

of federal jurisdiction: there is no freestanding federal treaty implementation power and 

Parliament’s jurisdiction to implement treaties signed by the federal government 

depends on the ordinary division of powers: Attorney-General for Canada v. Attorney-

General for Ontario, [1937] A.C. 326 (P.C.). Treaty obligations and international 
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agreements can be relevant to the national concern analysis, however. Depending on 

their content, they may help to show that a matter has an extraprovincial and 

international character, thereby supporting a finding that it is qualitatively different 

from matters of provincial concern. 

[150] Furthermore, to be qualitatively different from matters of provincial 

concern, the matter must not be an aggregate of provincial matters: Re: Anti-Inflation 

Act, at p. 458. The federal legislative role must be distinct from and not duplicative of 

that of the provinces. Once again, the Court’s trade and commerce jurisprudence is 

helpful in this regard. The Court’s opinions with respect to securities regulation show 

that a regulatory field with an international or extraprovincial dimension can also have 

local features. While there are aspects of securities regulation that are national in 

character and have genuine national goals, much of this sphere is primarily focused on 

local concerns related to investor protection and market fairness: 2011 Securities 

Reference, at paras. 115 and 124-28; 2018 Securities Reference, at paras. 105-6. As the 

2011 Securities Reference and the 2018 Securities Reference confirm, federal 

legislation will not be qualitatively distinct if it overshoots regulation of a national 

aspect of the field and instead duplicates provincial regulation or regulates issues that 

are primarily of local concern. 

[151] Thus, the first principle underpinning the requirement of singleness, 

distinctiveness and indivisibility is that federal jurisdiction may only be recognized 

over a specific and identifiable matter that is qualitatively different from matters of 
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provincial concern. At this stage, the court should inquire into whether the matter is 

predominantly extraprovincial and international in its nature or its effects, into the 

content of any international agreements in relation to the matter, and into whether the 

matter involves a federal legislative role that is distinct from and not duplicative of that 

of the provinces. 

[152] I will now turn to the second principle, that is, that federal jurisdiction 

should be found to exist only where the evidence establishes provincial inability to deal 

with the matter. This Court’s jurisprudence in relation to the general branch of the trade 

and commerce power is helpful on this point, too. The starting point for this analysis 

should be the provincial inability test expressed through the fourth and fifth indicia 

discussed in General Motors, at p. 662: (1) the legislation should be of a nature that the 

provinces jointly or severally would be constitutionally incapable of enacting; and (2) 

the failure to include one or more provinces or localities in a legislative scheme would 

jeopardize the successful operation of the scheme in other parts of the country. For 

provincial inability to be established for the purposes of the national concern doctrine, 

both of these factors are required. 

[153] But there is a third factor that is required in the context of the national 

concern doctrine in order to establish provincial inability: a province’s failure to deal 

with the matter must have grave extraprovincial consequences. Professor Hogg 

explains that evaluating extraprovincial harm helps to determine whether a national law 

“is not merely desirable, but essential, in the sense that the problem ‘is beyond the 
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power of the provinces to deal with it’”: p. 17-14, quoting D. Gibson, “Measuring 

‘National Dimensions’” (1976), 7 Man. L.J. 15, at p. 33. This connects the provincial 

inability test to the overall purpose of the national concern test, which is to identify 

matters of inherent national concern that transcend the provinces. 

[154] The need for “grave consequences for the residents of other provinces” was 

adopted by this Court in Labatt Breweries (at p. 945) and can be seen woven throughout 

its national concern jurisprudence. In Local Prohibition Reference, the Privy Council 

suggested arms trafficking as an example of a potential matter of national concern, 

which is consistent with this requirement of grave extraprovincial consequences 

flowing from provincial inaction in relation to the matter: Local Prohibition Reference, 

at p. 362. And in Johannesson, Locke J. of this Court had emphasized that one 

province’s failure to provide space for aerodromes could have the “intolerable” 

extraprovincial consequence of isolating northern regions of Canada: pp. 326-27. 

Although the extraprovincial harm at issue in Munro was of a different nature, it was 

nonetheless meaningful, as it would have resulted in the denial of a suitable national 

capital to all Canadians. In Ontario Hydro, La Forest J. reasoned that one province’s 

failure to effectively regulate atomic energy “could invite disaster”, endangering “the 

safety of people hundreds of miles from a nuclear facility”: p. 379. In contrast, the 

majority in Schneider reasoned that one province’s failure to provide treatment 

facilities for heroin users “will not endanger the interests of another province”: p. 131. 

This conception of provincial inability was reaffirmed in Crown Zellerbach. 
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[155] The requirement of grave extraprovincial consequences sets a high bar for 

a finding of provincial inability for the purposes of the national concern doctrine. This 

requirement can be satisfied by actual harm or by a serious risk of harm being sustained 

in the future. It may include serious harm to human life and health or to the 

environment, though it is not necessarily limited to such consequences. Mere 

inefficiency or additional financial costs stemming from divided or overlapping 

jurisdiction is clearly insufficient: Wetmore, at p. 296. Moreover, as I noted above, the 

onus is on Canada to establish that provincial inability is made out, and evidence is 

required, “for the questions of provincial inability and the harm that flows therefrom 

are both factual in part”: Swinton, at p. 134; see also Leclair (2005), at p. 370. 

[156] In Crown Zellerbach, Le Dain J. characterized provincial inability as an 

indicium of singleness and indivisibility. But in much of this Court’s national concern 

jurisprudence, it has been treated as a strict requirement rather than as a mere optional 

indicium. Provincial inability has been used on this basis to reject national concern 

arguments and limit the doctrine’s application: Labatt Breweries; Schneider; Wetmore. 

In my view, provincial inability functions as a strong constraint on federal power and 

should be seen as a necessary but not sufficient requirement for the purposes of the 

national concern doctrine. Treating provincial inability as merely an optional indicium 

“rob[s] it of its initial, necessity-based, narrowing effect and opens doors for national 

concern”: G. Baier, “Tempering Peace, Order and Good Government: Provincial 

Inability and Canadian Federalism” (1998), 9 N.J.C.L. 277, at p. 291; see also Leclair 

(2005), at p. 360. 
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[157] In conclusion, there are two principles that apply in relation to singleness, 

distinctiveness and indivisibility: first, federal jurisdiction based on the national 

concern doctrine should be found to exist only over a specific and identifiable matter 

that is qualitatively different from matters of provincial concern; and second, federal 

jurisdiction should be found to exist only where the evidence establishes provincial 

inability to deal with the matter. Provincial inability will be established only if the 

matter is of a nature that the provinces cannot address either jointly or severally, 

because the failure of one or more provinces to cooperate would prevent the other 

provinces from successfully addressing it, and if a province’s failure to deal with the 

matter within its own borders would have grave extraprovincial consequences. 

[158] A few further words about indivisibility are in order, because my 

colleagues Brown and Rowe JJ. say that it has been written out of the national concern 

test in these reasons. The requirement of indivisibility is given effect through both of 

the principles I have discussed. The first of these principles requires a specific and 

identifiable matter which is not a boundless aggregate. The second principle requires 

provincial inability, as it is clearly defined in Crown Zellerbach and, indeed, throughout 

the Court’s national concern jurisprudence, which is a marker of indivisibility.  

[159] I respectfully disagree with my colleagues’ understanding of indivisibility, 

according to which “interrelatedness” is a criterion for establishing indivisibility (Rowe 

J.’s reasons, at paras. 545 and 548, citing Crown Zellerbach, at p. 434). Le Dain J. 

referred to interrelatedness only once, in his explanation of why the provincial inability 
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test helps the court determine whether a matter has the “character of singleness or 

indivisibility”: p. 434. Thus, if a province’s approach to the intraprovincial aspects of 

a matter could cause grave extraprovincial harm — that is, if the provincial inability 

test is met — the matter can be said to have an interrelatedness, which supports a 

finding of indivisibility. One difficulty with my colleagues’ approach, in my view, is 

that they treat interrelatedness (a situation in which the provincial inability test is met) 

as sufficient to establish indivisibility, while at the same time maintaining that meeting 

the provincial inability test cannot establish indivisibility (Rowe J.’s reasons, at paras. 

545 and 560; see also Brown J.’s reasons, at para. 383). Respectfully, I would favour 

giving effect to the requirement of indivisibility on the basis of the two principles I 

have set out, which is consistent both with Le Dain J.’s treatment of interrelatedness 

and with the national concern jurisprudence as a whole, and presents no such analytical 

difficulties. 

(c) Scale of Impact 

[160] At the final step of the national concern test, Canada must show that the 

proposed matter has “a scale of impact on provincial jurisdiction that is reconcilable 

with the fundamental distribution of legislative power under the Constitution”: Crown 

Zellerbach, at p. 432; Hydro-Québec, at para. 66, per Lamer C.J. and Iacobucci J. 

(dissenting, but not on this point). Determining whether the matter’s scale of impact is 

reconcilable with the division of powers requires the Court to balance competing 

interests. As Professor Elgie writes, it does not make sense to treat the acceptable 
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impact on provincial authority as a static threshold; instead, the effect on provincial 

jurisdiction should be assessed in the context of the matter at issue: pp. 85-86. 

[161] The purpose of the scale of impact analysis is to prevent federal overreach: 

S. Choudhry, Constitutional Law and the Politics of Carbon Pricing in Canada (2019), 

IRPP Study 74, at p. 15; 2011 Securities Reference, at para. 61. In other words, it is 

designed to protect against unjustified intrusions on provincial autonomy. In 

accordance with this purpose, at this stage of the analysis, the intrusion upon provincial 

autonomy that would result from empowering Parliament to act is balanced against the 

extent of the impact on the interests that would be affected if Parliament were unable 

to constitutionally address the matter at a national level. Identifying a new matter of 

national concern will be justified only if the latter outweighs the former. 

(d) Summary of the Framework 

[162] In summary, finding that a matter is one of national concern involves a 

three-step analysis. 

[163] First, Canada must establish that the matter is of sufficient concern to the 

country as a whole to warrant consideration as a possible matter of national concern. 

This question arises in every case, regardless of whether the matter can be characterized 

as historically new. If Canada discharges its burden at the step of this threshold inquiry, 

the analysis will proceed.  
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[164] Second, the court must undertake the analysis explained in Crown 

Zellerbach through the language of “singleness, distinctiveness and indivisibility”. 

More important than this terminology, however, are the principles underpinning the 

inquiry. The first of these principles is that, to prevent federal overreach, jurisdiction 

based on the national concern doctrine should be found to exist only over a specific and 

identifiable matter that is qualitatively different from matters of provincial concern. 

The second principle to be considered at this stage of the inquiry is that federal 

jurisdiction should be found to exist only where the evidence establishes provincial 

inability to deal with the matter. 

[165] If these two principles are satisfied, the court will proceed to the third and 

final step and determine whether the scale of impact of the proposed matter of national 

concern is reconcilable with the division of powers. 

[166] The onus is on Canada throughout this analysis, and evidence is required. 

Where a proposed federal matter satisfies the requirements of all three steps of the 

framework, there is a principled basis to conclude that the matter is one that, by its 

nature, transcends the provinces and should be recognized as a matter of national 

concern. 

(4) Application to the GGPPA 

(a) Threshold Question 
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[167] Canada has adduced evidence that clearly shows that establishing 

minimum national standards of GHG price stringency to reduce GHG emissions is of 

sufficient concern to Canada as a whole that it warrants consideration in accordance 

with the national concern doctrine. To begin, this matter’s importance to Canada as a 

whole must be understood in light of the seriousness of the underlying problem. All 

parties to this proceeding agree that climate change is an existential challenge. It is a 

threat of the highest order to the country, and indeed to the world. This context, on its 

own, provides some assurance that in the case at bar, Canada is not seeking to invoke 

the national concern doctrine too lightly. The undisputed existence of a threat to the 

future of humanity cannot be ignored. 

[168] That being said, the matter at issue here is not the regulation of GHG 

emissions generally, and Canada is not seeking to have all potential forms of GHG 

regulation classified as matters of national concern. Rather, the specific question before 

the Court is whether establishing minimum national standards of GHG price stringency 

to reduce GHG emissions is a matter of national concern. 

[169] The history of efforts to address climate change in Canada reflects the 

critical role of carbon pricing strategies in policies to reduce GHG emissions. As 

discussed above, Canada and all the provinces committed, in the Vancouver 

Declaration, to including carbon pricing in the country’s efforts to reduce GHG 

emissions. The subsequently established Working Group on Carbon Pricing 

Mechanisms recognized in its final report that many experts regard carbon pricing as a 
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necessary tool for efficiently reducing GHG emissions: p. 5. The Working Group’s 

final report had the support of all provinces and of Canada at the time it was published, 

and its affirmation of the importance of carbon pricing is supported by the record in 

this case. Similarly, the Specific Mitigation Opportunities Working Group, one of the 

other three working groups established under the Vancouver Declaration, listed, in its 

final report, “broad, economy-wide carbon pricing” as one of “three essential elements 

of a comprehensive approach to mitigating GHG emissions”: Specific Mitigation 

Opportunities Working Group, Final Report, 2016 (online), at p. 17. 

[170] Furthermore, there is a broad consensus among expert international bodies 

such as the World Bank, the Organization for Economic Cooperation and Development 

and the International Monetary Fund that carbon pricing is a critical measure for the 

reduction of GHG emissions. For example, the High-Level Commission on Carbon 

Prices’ Report of the High-Level Commission on Carbon Prices, May 29, 2017 

(online), states: “A well-designed carbon price is an indispensable part of a strategy for 

reducing emissions in an efficient way” (p. 1). And an International Monetary Fund 

Staff Discussion Note entitled After Paris: Fiscal, Macroeconomic, and Financial 

Implications of Climate Change states: “The central problem is that no single firm or 

household has a significant effect on climate, yet collectively there is a huge effect — 

so pricing is necessary to force the factoring of climate effects into individual-level 

decisions” (M. Farid, et al., After Paris: Fiscal, Macroeconomic, and Financial 

Implications of Climate Change, January 11, 2016 (online), at p. 6). In my view, the 
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evidence reflects a consensus, both in Canada and internationally, that carbon pricing 

is integral to reducing GHG emissions. 

[171] In summary, the evidence clearly shows that establishing minimum 

national standards of GHG price stringency to reduce GHG emissions is of concern to 

Canada as a whole. This matter is critical to our response to an existential threat to 

human life in Canada and around the world. As a result, it readily passes the threshold 

test and warrants consideration as a possible matter of national concern. 

(b) Singleness, Distinctiveness and Indivisibility  

[172] As I explained above, the first principle to be considered in the singleness, 

distinctiveness and indivisibility inquiry is that federal jurisdiction based on the 

national concern doctrine should be found to exist only over a specific and identifiable 

matter that is qualitatively different from matters of provincial concern. Recognizing 

minimum national standards of GHG price stringency to reduce GHG emissions as a 

matter of national concern satisfies this requirement. 

[173] Given that the matter at issue is establishing minimum national standards 

of GHG price stringency to reduce GHGs, it is important to begin by observing that 

these gases are a specific and precisely identifiable type of pollutant. The harmful 

effects of GHGs are known, and the fuel and excess emissions charges are based on the 

global warming potential of the gases (see Sch. 3 of the GGPPA). Moreover, GHG 

emissions are predominantly extraprovincial and international in their character and 
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implications. This flows from their nature as a diffuse atmospheric pollutant and from 

their effect in causing global climate change. GHG emissions are precisely the type of 

diffuse and persistent substances with serious deleterious extraprovincial effects that 

the dissent in Hydro-Québec suggested might appropriately be regulated on the basis 

of the national concern doctrine: para. 76. In Interprovincial Co-operatives, a case 

concerning one province’s emission of pollutants into an interprovincial river, 

Pigeon J. observed that the Court was “faced with a pollution problem that is not really 

local in scope but truly interprovincial”: p. 514. GHG emissions represent a pollution 

problem that is not merely interprovincial, but global, in scope. 

[174] The international response to GHG emissions over the past three decades 

confirms this. As early as 1992, the preamble to the UNFCCC recognized climate 

change as “a common concern of humankind”, and also acknowledged its “global 

nature”. The acknowledgment that climate change is a common concern of humankind 

was reiterated in the Paris Agreement. As well, the need for an effective international 

response to climate change was recognized in both agreements. Specifically, the Paris 

Agreement identifies imperatives of holding the increase in the global average 

temperature to well below 2.0°C above pre-industrial levels and achieving net zero 

emissions in the second half of the 21st century: arts. 2(1)(a) and 4(1). States parties 

are therefore required to make nationally determined contributions that are increasingly 

ambitious and to implement domestic mitigation measures for the purpose of ensuring 

that those contributions are achieved: arts. 4(2) and (3). Both the UNFCCC and the 

Paris Agreement help illustrate the predominantly extraprovincial and international 
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nature of GHG emissions and support the conclusion that the matter at issue is 

qualitatively different from matters of provincial concern. 

[175] Not only is the type of pollutant to which the matter applies identifiable 

and qualitatively different from matters of provincial concern, but the regulatory 

mechanism of GHG pricing is a specific, and limited, one. It operates in a particular 

way, seeking to change behaviour by internalizing the cost of climate change impacts, 

incorporating them into the price of fuel and the cost of industrial activity. The 

Vancouver Declaration and the Working Group on Carbon Pricing Mechanisms that it 

established reflect the status of carbon pricing as a distinct form of regulation. GHG 

pricing does not amount to the regulation of GHG emissions generally. It is also 

different in kind from regulatory mechanisms that do not involve pricing, such as 

sector-specific initiatives concerning electricity, buildings, transportation, industry, 

forestry, agriculture and waste. 

[176] Minimum national standards of GHG price stringency, which are 

implemented in this case by means of the backstop architecture of the GGPPA, relate 

to a federal role in carbon pricing that is qualitatively different from matters of 

provincial concern. The 2011 Securities Reference and 2018 Securities Reference 

illustrate this point. The proposed legislation at issue in the 2011 Securities Reference 

did not have a distinctly national focus; it ran afoul of the division of powers by 

replicating existing provincial schemes: para. 116. However, the Court held that 

“[l]egislation aimed at imposing minimum standards applicable throughout the country 
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and preserving the stability and integrity of Canada’s financial markets might well 

relate to trade as a whole” and could be a matter of national importance to which the 

federal general trade and commerce power applies: para. 114. This was the approach 

the federal government took in the proposed legislation at issue in the 2018 Securities 

Reference. The focus of that legislation was on controlling systemic risks that 

represented a threat to the stability of the country’s financial system as a whole. Its 

effect was “to address any risk that ‘slips through the cracks’ and poses a threat to the 

Canadian economy”: para. 92. Rather than displacing provincial securities legislation 

by ensuring the day-to-day regulation of securities trading, it sought to complement 

provincial legislation by addressing national economic objectives: para. 96. 

[177] The backstop approach taken in the GGPPA is analogous to the approach 

taken in the proposed legislation that was at issue in the 2018 Securities Reference. The 

GGPPA establishes minimum national standards of price stringency to reduce GHG 

emissions in order to ensure that Canada’s nationally determined contribution under 

the Paris Agreement is achieved. It does so on a distinctly national basis, one that 

neither represents an aggregate of provincial matters nor duplicates provincial GHG 

pricing systems.  

[178] Moreover, the Governor in Council’s power to make a regulation that 

applies the GGPPA’s pricing system to a province may be exercised only if it is first 

determined that the province’s pricing mechanisms are insufficiently stringent: ss. 166 

and 189. This is similar to the situation in the 2018 Securities Reference, in which the 
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legislation required the federal regulator to consider the adequacy of existing provincial 

regulations before designating a benchmark or prescribing a product or practice: 

para. 92. If each province designed its own pricing system and all the provincial 

systems met the federal pricing standards, the GGPPA would achieve its purpose 

without operating to directly price GHG emissions anywhere in the country. In other 

words, the GGPPA’s pricing system comes into play only to address the risk of 

increased GHG emissions that would otherwise “slip through the cracks” as a result of 

one province’s failure to implement a sufficiently stringent pricing mechanism. 

[179] The GGPPA is tightly focused on this distinctly federal role and does not 

descend into the detailed regulation of all aspects of GHG pricing. While it is true that 

the administrative pricing mechanism set out in the GGPPA is detailed, it can apply 

only to provinces that fail to meet the federal stringency standard. Thus, the GGPPA’s 

fundamental role is a distinctly federal one: evaluating provincial pricing mechanisms 

against an outcome-based legal standard in order to address national risks posed by 

insufficient carbon pricing stringency in any part of the country. The GGPPA does not 

prescribe any rules for provincial pricing mechanisms as long as they meet the federally 

designated standard. Even if the GGPPA were to apply so as to supplement an 

insufficiently stringent provincial pricing scheme, the prior existence of similar 

provincial legislation is not, as this Court confirmed in the 2018 Securities Reference, 

a constitutional bar to federal legislation that pursues a qualitatively different national 

concern: para. 114; see also General Motors, at pp. 680-82. 
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[180] Unlike the proposed legislation that was at issue in the 2011 Securities 

Reference, the GGPPA does not depend on provinces “opt[ing] in”: para. 31. The 

GGPPA imposes minimum standards of price stringency on all provinces at all times. 

If a province is not listed, it is because the Governor in Council has determined that the 

province’s system meets the federally determined standard, not because the province 

has opted out. Thus, like the 2018 Securities Reference, the instant case involves the 

distinctly federal role of setting national targets and stepping in to make up for an 

absence of provincial legislation or to supplement insufficient provincial legislation. 

The GGPPA deals with the specific regulatory mechanism of GHG pricing in a way 

that is qualitatively different than how the provinces do so.  

[181] The second principle to be considered at this stage of the inquiry is that 

federal jurisdiction should be found to exist only where the evidence establishes 

provincial inability to deal with the matter. I find that provincial inability is established 

in this case. 

[182] First, the provinces, acting alone or together, are constitutionally incapable 

of establishing minimum national standards of GHG price stringency to reduce GHG 

emissions. The situation here is much like the one in the 2018 Securities Reference, in 

which the provinces would be able to enact legislation to address national goals relating 

to systemic risk but could not do so on a sustained basis, because any province could 

choose to withdraw at any time: para. 113; see also 2011 Securities Reference, at 

paras. 119-21. In the instant case, while the provinces could choose to cooperatively 
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establish a uniform carbon pricing scheme, doing so would not assure a sustained 

approach to minimum national standards of GHG price stringency to reduce GHG 

emissions: the provinces and territories are constitutionally incapable of establishing a 

binding outcome-based minimum legal standard — a national GHG pricing floor — 

that applies in all provinces and territories at all times. 

[183] Second, a failure to include one province in the scheme would jeopardize 

its success in the rest of Canada. It is true that a cooperative scheme might continue to 

exist if one province withdrew from it, but the issue here is whether it would be 

successful. The withdrawal of one province from the scheme would clearly threaten its 

success for two reasons: emissions reductions that are limited to a few provinces would 

fail to address climate change if they were offset by increased emissions in other 

Canadian jurisdictions; and any province’s failure to implement a sufficiently stringent 

GHG pricing mechanism could undermine the efficacy of GHG pricing everywhere in 

Canada because of the risk of carbon leakage. 

[184] The evidence in the instant case shows that even significant emissions 

reductions in some provinces have failed to further the goals of any cooperative 

scheme, because they were offset by increased emissions in other provinces. Between 

2005 and 2016, Canada’s total GHG emissions declined by only 3.8 percent: 

Environment and Climate Change, National Inventory Report 1990-2016: Greenhouse 

Gas Sources and Sinks in Canada — Executive Summary, 2018 (online), at p. 13. In 

that period, emissions fell by 22 percent in Ontario, 11 percent in Quebec and 5.1 
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percent in British Columbia, three of the five provinces with the highest levels of 

emissions in Canada, as well as by over 10 percent in New Brunswick, Nova Scotia, 

Prince Edward Island and Yukon. But these decreases were largely offset by increases 

of 14 percent in Alberta and 10.7 percent in Saskatchewan, the other two provinces 

among the five with the highest levels of GHG emissions: p. 13. As a result, Canada 

failed to honour its commitment under the Kyoto Protocol before withdrawing from 

that agreement in 2011, and it is not currently on track to honour its Copenhagen 

Accord commitment. 

[185] More recently, even though all the provinces made a commitment in the 

Vancouver Declaration in March 2016 to work collectively to significantly reduce 

GHG emissions, Saskatchewan had withdrawn by the time of the Pan-Canadian 

Framework seven months later, and Ontario and Alberta also subsequently withdrew. 

Together, these three provinces accounted for 71 percent of Canada’s total GHG 

emissions in 2016: see National Inventory Report, at p. 13; Environment Canada, A 

Climate Change Plan for the Purposes of the Kyoto Protocol Implementation Act — 

2007, 2007 (online), at p. 17. It is true that their withdrawal from the Pan-Canadian 

Framework does not mean that Saskatchewan, Ontario and Alberta will necessarily fail 

to reduce their GHG emissions. But when provinces that are collectively responsible 

for more than two thirds of Canada’s total GHG emissions opt out of a cooperative 

scheme, this illustrates the stark limitations of a non-binding cooperative approach. The 

participating provinces can only reduce their own emissions — less than one third of 
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Canada’s total — and are vulnerable to the consequences of the lion’s share of the 

emissions being generated by the non-participating provinces. 

[186] What is more, any province’s refusal to implement a sufficiently stringent 

GHG pricing mechanism could undermine GHG pricing everywhere in Canada 

because of the risk of carbon leakage. Carbon leakage is a phenomenon by which 

businesses in sectors with high levels of carbon emissions relocate to jurisdictions with 

less stringent carbon pricing policies: Report of the High-Level Commission on Carbon 

Prices, at p. 23. To be clear, the concern here is not with the economic extraprovincial 

consequences of carbon leakage. Jurisdictions routinely compete for business, and 

mere economic effects are not among the grave consequences that would support a 

finding of provincial inability in the national concern context. Rather, I am referring to 

the environmental consequences, and the resulting harm to humans, of carbon leakage 

— the risk that any emissions reductions achieved by pricing in one province would be 

offset by an increase in emissions in another province as a result of the relocation of 

businesses. Thus, provincial cooperation may not result in national emissions 

reductions, as businesses could simply relocate to non-cooperating provinces, leaving 

Canada’s net emissions unchanged and people across Canada vulnerable to the 

consequences of those emissions. 

[187] Third, a province’s failure to act or refusal to cooperate would in this case 

have grave consequences for extraprovincial interests. It is uncontroversial that GHG 

emissions cause climate change. It is also an uncontested fact that the effects of climate 
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change do not have a direct connection to the source of GHG emissions; every 

province’s GHG emissions contribute to climate change, the consequences of which 

will be borne extraprovincially, across Canada and around the world. And it is well-

established that climate change is causing significant environmental, economic and 

human harm nationally and internationally, with especially high impacts in the 

Canadian Arctic, in coastal regions and on Indigenous peoples. This includes increases 

in average temperatures and in the frequency and severity of heat waves, extreme 

weather events like floods and forest fires, significant reductions in sea ice and sea level 

rises, the spread of life-threatening diseases like Lyme disease and West Nile virus, and 

threats to the ability of Indigenous communities to sustain themselves and maintain 

their traditional ways of life. 

[188] Furthermore, I reject the notion that because climate change is “an 

inherently global problem”, each individual province’s GHG emissions cause no 

“measurable harm” or do not have “tangible impacts on other provinces”: Alta. C.A. 

reasons, at para. 324; I.F., Attorney General of Alberta, at para. 85 (emphasis in 

original). Each province’s emissions are clearly measurable and contribute to climate 

change. The underlying logic of this argument would apply equally to all individual 

sources of emissions everywhere, so it must fail. 

[189] I note that similar arguments have been rejected by courts around the 

world. In Massachusetts v. Environmental Protection Agency, 549 U.S. 497 (2007), for 

instance, the majority of the U.S. Supreme Court rejected the federal government’s 
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argument that projected increases in other countries’ emissions meant that there was no 

realistic prospect that domestic reductions in GHG emissions in the U.S. would 

mitigate global climate change. The Supreme Court reasoned that “[a] reduction in 

domestic emissions would slow the pace of global emissions increases, no matter what 

happens elsewhere”: p. 526. Similarly, in The State of the Netherlands (Ministry of 

Economic Affairs and Climate Policy) v. Stichting Urgenda, ECLI:NL:HR:2019:2007, 

the Supreme Court of the Netherlands upheld findings of The Hague District Court and 

The Hague Court of Appeal that “[e]very emission of greenhouse gases leads to an 

increase in the concentration of greenhouse gases in the atmosphere” and thus 

contributes to the global harms of climate change: para. 4.6. The Hague District Court’s 

finding that “any anthropogenic greenhouse gas emission, no matter how minor, 

contributes to . . . hazardous climate change” was thus confirmed on appeal: Stichting 

Urgenda v. The State of the Netherlands (Ministry of Infrastructure and the 

Environment), ECLI:NL:RBDHA:2015:7196, at para. 4.79. In Gloucester Resources 

Limited v. Minister for Planning, [2019] N.S.W.L.E.C. 7, a New South Wales court 

rejected an argument of a coal mining project’s proponent that the project’s GHG 

emissions would not make a meaningful contribution to climate change. The court 

noted that many courts have recognized that “climate change is caused by cumulative 

emissions from a myriad of individual sources, each proportionally small relative to the 

global total of GHG emissions, and will be solved by abatement of the GHG emissions 

from these myriad of individual sources”: para. 516 (AustLII). 
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[190] While each province’s emissions do contribute to climate change, there is 

no denying that climate change is an “inherently global problem” that neither Canada 

nor any one province acting alone can wholly address. This weighs in favour of a 

finding of provincial inability. As a global problem, climate change can realistically be 

addressed only through international efforts. Any province’s failure to act threatens 

Canada’s ability to meet its international obligations, which in turn hinders Canada’s 

ability to push for international action to reduce GHG emissions. Therefore, a 

provincial failure to act directly threatens Canada as a whole. This is not to say that 

Parliament has jurisdiction to implement Canada’s treaty obligations — it does not — 

but simply that the inherently global nature of GHG emissions and the problem of 

climate change supports a finding of provincial inability in this case. 

[191] I am accordingly unpersuaded by Huscroft J.A.’s observation in his 

dissenting reasons in the Court of Appeal for Ontario that “[t]here are many ways to 

address climate change and the provinces have ample authority to pursue them, whether 

alone or in partnership with other provinces”: para. 230. The underlying premise of this 

position is that the provinces will implement sufficient controls on their GHG 

emissions, using GHG pricing or some other mechanism. But in the absence of a federal 

law binding the provinces, there is nothing whatsoever to protect individual provinces 

or the country as a whole from the consequences of one province’s decision, in 

exercising its authority, to take insufficient action to control GHGs, or to take no steps 

at all. In short, federal action is indispensable, and GHG pricing in particular is an 

integral aspect of any scheme to reduce GHG emissions. 
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[192] In my view, the principles underpinning the singleness, distinctiveness and 

indivisibility inquiry clearly support a finding that the federal government has 

jurisdiction over the matter of establishing minimum national standards of GHG price 

stringency to reduce GHG emissions. The matter is specific, identifiable and 

qualitatively different from any provincial matters. As well, federal jurisdiction is 

necessitated by the provinces’ inability to address the matter as a whole through 

cooperation, which exposes each province to grave harm that it is unable to prevent. 

[193] I therefore respectfully disagree with my colleague Brown. J.’s view that 

the requirement of indivisibility is not met in this case. My colleague places great 

weight on “the difficulty of knowing the source and physical location” of pollution in 

Crown Zellerbach, asserting that because “no question arises as to physical location” 

in the case at bar, indivisibility cannot be made out: paras. 380-81. Even if it is assumed 

that this represents a valid distinction between Crown Zellerbach and the case at bar, 

Le Dain J. clearly confined this aspect of his reasoning to “the matter of marine 

pollution by the dumping of substances”: p. 437. He did not purport to lay down the 

only way to determine whether indivisibility is made out. This makes sense. A matter 

can be of inherent national concern even if it does not relate to something that is 

“difficult” to locate. There is no “difficulty” in determining the location of the National 

Capital Region, but the matter in Munro meets the requirement of indivisibility: 

pp. 671-72; Re: Anti-Inflation Act, at pp. 457-58; see also Rowe J.’s reasons, at 

para. 548. Likewise, there is no “difficulty” in identifying the sites of atomic energy 

generation, but atomic energy, too, is a matter of inherent national concern: Ontario 
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Hydro; Pronto; Denison. In the instant case, the indivisibility of the matter — 

establishing minimum national standards of GHG price stringency — is made out, as 

my application of the two principles underpinning the singleness, distinctiveness and 

indivisibility inquiry shows. This is so regardless of the “difficulty” of locating the 

source or physical location of GHG emissions. “GHG emissions” are not the matter in 

this case, and the “difficulty” of identifying the source and location of what a matter 

relates to is not the test for indivisibility. 

[194] The analogy between this case and Crown Zellerbach is clear. Le Dain J. 

emphasized the international character of marine pollution; GHG emissions represent 

a truly global pollution problem that demands a coordinated international response. 

Le Dain J. focused on the unique scientific characteristics of marine pollution that 

distinguish it from fresh water pollution; GHG emissions, like marine pollution, are a 

precisely identifiable form of pollution that can readily be scientifically distinguished 

from other atmospheric pollutants. 

[195] But the case for finding that the matter is of national concern is even 

stronger here than in Crown Zellerbach. This is true for two reasons. First, in the case 

at bar, there is uncontested evidence of grave extraprovincial harm as a result of one 

province’s failure to cooperate. In other words, this is a true interprovincial pollution 

problem of the highest order. This Court’s decisions have consistently reflected the 

view that interprovincial pollution is constitutionally different from local pollution and 

that it may fall within federal jurisdiction on the basis of the national concern doctrine: 
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Interprovincial Co-operatives; Crown Zellerbach, at pp. 445-46; Hydro-Québec, at 

para. 76; see also Morguard Investments, at p. 1099; Lederman, at p. 614. Second, the 

proposed federal matter in the instant case relates only to the risk of non-cooperation 

that gives rise to this threat of grievous extraprovincial harm. In other words, this matter 

would empower the federal government to do only what the provinces cannot do to 

protect themselves from this grave harm, and nothing more. 

(c) Scale of Impact 

[196] At this step of the analysis, as I explained above, the court must determine 

whether the matter’s scale of impact on provincial jurisdiction is acceptable having 

regard to the impact on the interests that will be affected if Parliament is unable to 

constitutionally address the matter at a national level. This determination is made in 

light of the jurisdictional consequences of accepting the proposed matter of national 

concern. I conclude that, while it is true that finding that the federal government has 

jurisdiction over this matter will have a clear impact on provincial autonomy, the 

matter’s impact on the provinces’ freedom to legislate and on areas of provincial life 

that fall under provincial heads of power will be limited and will ultimately be 

outweighed by the impact on interests that would be affected if Parliament were unable 

to constitutionally address this matter at a national level. 

[197] I accept that finding that this matter is one of national concern has a clear 

impact on provincial jurisdiction. It leads to the recognition of a previously unidentified 

area of double aspect in which the federal law is paramount. Provinces can regulate 
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GHG pricing from a local perspective (e.g., under ss. 92(13) and (16) and 92A), but 

legislation enacted on the basis of these provincial powers would apply concurrently in 

a field also occupied by a paramount federal law that establishes minimum standards 

of GHG price stringency. There is a clear impact on provincial autonomy. Provincial 

governments and their residents may well wish to pursue GHG pricing standards lower 

than those set by the federal government in order to protect the vitality of local 

industries, or may wish to choose policies that do not involve GHG pricing. 

[198] However, I am persuaded that there is a real, and not merely nominal, 

federal perspective on the fact situation of GHG pricing: Canada can regulate GHG 

pricing from the perspective of addressing the risk of grave extraprovincial and 

international harm associated with a purely intraprovincial approach to GHG pricing. 

This is manifestly not the “same aspect of the same matter”. On the contrary, the 

compelling federal interest is in doing precisely — and only — what the provinces 

cannot do: protect themselves from the risk of grave harm if some provinces were to 

adopt insufficiently stringent GHG pricing standards. Moreover, the matter’s impact 

on the provinces’ freedom to legislate and on areas of provincial life that would fall 

under provincial heads of power is qualified and limited. 

[199] First, the matter’s impact on the provinces’ freedom to legislate is minimal. 

It is important to mention that the issue in this case is not the freedom of the provinces 

and territories to legislate in relation to GHG emissions generally. Here, the matter is 

limited to GHG pricing of GHG emissions — a narrow and specific regulatory 
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mechanism. Any legislation that related to non-carbon pricing forms of GHG 

regulation — legislation with respect to roadways, building codes, public transit and 

home heating, for example — would not fall under the matter of national concern. 

[200] Nor is the freedom of the provinces and territories to legislate in relation 

to all methods of pricing GHG emissions at issue. Even where the specific regulatory 

mechanism of GHG pricing is concerned, the extent to which the matter interferes with 

provincial jurisdiction is strictly limited. Under the GGPPA, provinces and territories 

are free to design and legislate any GHG pricing system as long as it meets minimum 

national standards of price stringency. If a province wants to exceed the federal 

standards, it is free to do so without fear of federal legislation rendering its legislation 

inoperative, because the federal matter concerns minimum standards, not maximum 

standards. If a province fails to meet the minimum national standards, the GGPPA 

imposes a backstop pricing system, but only to the extent necessary to remedy the 

deficiency in provincial regulation in order to address the extraprovincial and 

international harm that might arise from the province’s failure to act or to set 

sufficiently stringent standards. In Saskatchewan, for example, the provincially 

designed industrial GHG pricing scheme applies to many industrial emitters, but Part 

2 of the GGPPA applies to electricity generation and natural gas transmission pipelines, 

the emissions of which Saskatchewan declined to price: see Notice Establishing 

Criteria Respecting Facilities and Persons and Publishing Measures, SOR/2018-213, 

ss. 2(b)(ii), 3(a) and (c)(x). The federal matter thus deals with GHG pricing stringency 

in a way that relates only to the risk of non-cooperation and the attendant risk of grave 
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extraprovincial harm and has the ascertainable and reasonable limits required by Crown 

Zellerbach so as to ensure that provincial jurisdiction is not eroded more than 

necessary. 

[201] Second, the matter’s impact on areas of provincial life that would generally 

fall under provincial heads of power is also limited. Although the identified matter of 

national concern could arguably apply to types of fuel and to industries to which the 

GGPPA does not apply at present, that matter is, crucially, restricted to standards for 

GHG pricing stringency. As the majority of the Court of Appeal for Saskatchewan 

pointed out, it leaves “individual consumers and businesses . . . free to choose how they 

will respond, or not, to the price signals sent by the marketplace”: para. 160. Indeed, 

the federal power recognized in this case is significantly less intrusive than the one at 

issue in Crown Zellerbach, in which, as La Forest J. noted, the effect of finding that the 

federal government has jurisdiction over ocean pollution caused by the dumping of 

waste was to “virtually preven[t] a province from dealing with certain of its own public 

property without federal consent”: p. 458.  

[202] Nor does the federal “supervisory” jurisdiction of the GGPPA increase the 

matter’s scale of impact on provincial jurisdiction. As I explained above, the Governor 

in Council’s discretion under the GGPPA is limited by the purpose of the statute, by 

specific guidelines set out in it and by administrative law principles. The Governor in 

Council does not have an unfettered discretion to determine whether a provincial GHG 
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pricing system is desirable, but is confined to determining whether it meets results-

based standards.  

[203] Moreover, the Governor in Council’s decision-making role in the GGPPA 

is an incident of the flexibility the provinces retain in relation to GHG pricing within 

their borders. If provincial pricing systems are to be taken into account and federal 

intervention is to be limited to remedying deficiencies in those systems, the GGPPA 

must include a mechanism for determining whether provincial pricing systems meet 

federal standards. It would not be feasible for the statute itself to indicate which 

provincial pricing systems meet federal standards, as provincial pricing schemes and 

policies frequently change. The Governor in Council’s decision-making role thus 

seems to be an incident of a flexible model designed to preserve provincial regulation. 

Furthermore, the discretion of the Governor in Council is necessary in order to ensure 

that some provinces do not subordinate or unduly burden the other provinces through 

their unilateral choice of standards. 

[204] Indeed, the design of the GGPPA to ensure provincial flexibility is 

consistent with the 2018 Securities Reference. In that case, the proposed law also 

involved a “supervisory” aspect, given that the federal regulator’s intervention was 

contingent upon there being a risk that “slips through the cracks” of a provincial scheme 

that posed a threat to the Canadian economy: para. 92. The Court found that this feature 

weighed in favour of constitutionality, because the statute was a “carefully tailored” 

response to “this provincial incapacity”: para. 113. 
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[205] In summary, although the matter has a clear impact on provincial 

jurisdiction, its impact on the provinces’ freedom to legislate and on areas of provincial 

life that would fall under provincial heads of power is qualified and limited. 

[206] On the whole, I am of the view that the scale of impact of this matter of 

national concern on provincial jurisdiction is reconcilable with the fundamental 

distribution of legislative power under the Constitution. The GGPPA puts a Canada-

wide price on carbon pollution. Emitting provinces retain the ability to legislate, 

without any federal supervision, in relation to all methods of regulating GHG emissions 

that do not involve pricing. They are free to design any GHG pricing system they 

choose as long as they meet the federal government’s outcome-based targets. The result 

of the GGPPA is therefore not to limit the provinces’ freedom to legislate, but to 

partially limit their ability to refrain from legislating pricing mechanisms or to legislate 

mechanisms that are less stringent than would be needed in order to meet the national 

targets. Although this restriction may interfere with a province’s preferred balance 

between economic and environmental considerations, it is necessary to consider the 

interests that would be harmed — owing to irreversible consequences for the 

environment, for human health and safety and for the economy — if Parliament were 

unable to constitutionally address the matter at a national level. This irreversible harm 

would be felt across the country and would be borne disproportionately by vulnerable 

communities and regions, with profound effects on Indigenous peoples, on the 

Canadian Arctic and on Canada’s coastal regions. In my view, the impact on those 

interests justifies the limited constitutional impact on provincial jurisdiction. 
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(d) Conclusion on the National Concern Doctrine 

[207] In conclusion, the GGPPA is intra vires Parliament on the basis of the 

national concern doctrine. Canada has adduced evidence that shows that the proposed 

matter of establishing minimum national standards of GHG price stringency to reduce 

GHG emissions is of clear concern to Canada as a whole and that the two principles 

underpinning the “singleness, distinctiveness and indivisibility” inquiry are satisfied. 

Considering the impact on the interests that would be affected if Canada were unable 

to address this matter at a national level, the matter’s scale of impact on provincial 

jurisdiction is reconcilable with the division of powers. 

[208] I wish to emphasize that nothing about this conclusion flows inevitably 

from the fact that this matter of national concern involves a minimum national standard. 

My colleague Brown J. warns that my analysis opens the floodgates to federal 

“minimum national standards” in all areas of provincial jurisdiction. Respectfully, this 

concern is entirely misplaced. As can be seen from the foregoing reasons, the test for 

finding that a matter is of national concern is an exacting one. Canada must establish 

not just that the matter is of concern to Canada as a whole, but also that it is specific 

and identifiable and is qualitatively different from matters of provincial concern, and 

that federal jurisdiction is necessitated by provincial inability to deal with the matter. 

Each of these requirements, as well as the final scale of impact analysis, represents a 

meaningful barrier to the acceptance of any matter of national concern that might be 

proposed in the future. 
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[209] This Court’s decision in Schneider demonstrates that where one province’s 

failure to deal with health care “will not endanger the interests of another province”, 

the national concern doctrine cannot apply: p. 131. This central insight from Schneider 

has application beyond the field of health care, and in my view precludes the 

application of the national concern doctrine to many of the fields my colleague suggests 

would be vulnerable to federal encroachment as a result of the case at bar. Many fields 

my colleague points to are ones in which the effects of one province’s approach are in 

fact primarily felt in that province only. I note as well that this Court recently 

emphasized that education is an area of exclusive provincial jurisdiction that has a 

uniquely intraprovincial character: Conseil scolaire francophone de la 

Colombie-Britannique v. British Columbia, 2020 SCC 13, at para. 7. Schneider itself 

confirmed that “[the] view that the general jurisdiction over health matters is provincial 

. . . has prevailed and is now not seriously questioned”: p. 137. 

[210] Moreover, nothing in these reasons should be understood to diminish the 

significant place of s. 92(13), the provincial power over “Property and Civil Rights”, 

in the Canadian constitutional order. Historically and jurisprudentially, it is well known 

that this head of power serves as a means to accommodate regional and cultural 

diversity in law, and that it is of particular importance in this regard to the province of 

Quebec: see Citizens Insurance Co. v. Parsons (Canada) (1881), 7 App. Cas. 96, at pp. 

109-12; Secession Reference, at paras. 38 and 58-60. As a result, this Court has 

continued to affirm that this provincial power should be carefully protected: see, e.g., 

Re: Anti-Inflation Act, at pp. 440-41; 2018 Securities Reference, at para. 100; 
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Desgagnés Transport, at para. 57. In light of this, the rigorous national concern test 

represents a meaningful constraint on federal power. 

[211] Even in a case in which a matter can be connected to climate change, a 

truly global pollution problem with grave extraprovincial consequences, I emphasize 

that much of the reasoning in this decision turns on the evidence before the Court with 

respect to GHG pricing itself: the critical value of GHG pricing as a tool for the 

mitigation of climate change, its nature as a distinct and limited regulatory mechanism, 

how it operates across the economy, and the risk of carbon leakage. Furthermore, 

finding that this matter is of national concern is appropriate only because the matter 

amounts to a real, and compelling, federal perspective on GHG pricing, focused on 

addressing only the well-established risk of grave extraprovincial harm, and doing so 

in a way that has a qualified and limited impact on provincial jurisdiction. 

VII. Validity of the Levies as Regulatory Charges 

[212] Finally, I must address Ontario’s argument that the fuel and excess 

emission charges imposed by the GGPPA do not have a sufficient nexus with the 

regulatory scheme to be considered constitutionally valid regulatory charges. 

[213] To be a regulatory charge, as opposed to a tax, a governmental levy with 

the characteristics of a tax must be connected to a regulatory scheme: Westbank First 

Nation v. British Columbia Hydro and Power Authority, [1999] 3 S.C.R. 134, at 

para. 43; 620 Connaught Ltd. v. Canada (Attorney General), 2008 SCC 7, [2008] 1 
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S.C.R. 131, at para. 24. In Westbank, Gonthier J. set out a two-step approach for 

determining whether a governmental levy is connected to a regulatory scheme. The 

first step is to identify the existence of a relevant regulatory scheme. If such a scheme 

is found to exist, the second step is to establish a relationship between the charge and 

the scheme itself: Westbank, at para. 44; 620 Connaught, at paras. 25-27. 

[214] Ontario does not dispute that the GGPPA creates a regulatory scheme. Its 

argument instead focuses on the second step of the Westbank analysis: determining 

whether the levy has a sufficient nexus with the regulatory scheme. The GGPPA does 

not require that revenues collected under Parts 1 and 2 be expended in a manner 

connected to the regulatory purpose of the GGPPA. Ontario argues that this undermines 

the levies’ characterization as regulatory charges; in its view, the nexus requirement 

cannot be met solely by showing that the regulatory purpose of a charge is to influence 

behaviour. It submits that, for there to be a nexus with the regulatory scheme, the 

revenues that are collected must be used to recover the cost of the scheme or be spent 

in a manner connected to a particular regulatory purpose, and that a conclusion to the 

contrary would undermine the “no taxation without representation” principle that 

underlies s. 53 of the Constitution: A.F., at para. 97. 

[215] It is well-established that influencing behaviour is a valid purpose for a 

regulatory charge. As Rothstein J. put it in 620 Connaught, a regulatory charge may be 

intended to “alter individual behaviour”, in which case “the fee may be set at a level 

designed to proscribe, prohibit or lend preference to a behaviour”: para. 20. Two 
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examples Gonthier J. mentioned in Westbank were that “[a] per-tonne charge on 

landfill waste may be levied to discourage the production of waste [and that a] deposit-

refund charge on bottles may encourage recycling of glass or plastic bottles”: para. 29. 

However, the case law on the required nexus in the Westbank framework for a 

behaviour-modifying charge is not settled. In 620 Connaught, the Court explicitly left 

the question “[w]hether the costs of the regulatory scheme are a limit on the fee revenue 

generated, where the purpose of the regulatory charge is to proscribe, prohibit or lend 

preference to certain conduct,” for another day: para. 48. 

[216] I agree with Strathy C.J.O. that regulatory charges need not reflect the cost 

of the scheme: paras. 159-60; see also Canadian Assn. of Broadcasters v. Canada 

(F.C.A.), 2008 FCA 157, [2009] 1 F.C.R. 3. As contemplated in 620 Connaught, the 

amount of a regulatory charge whose purpose is to alter behaviour is set at a level 

designed to proscribe, prohibit, or lend preference to a behaviour. Canada rightly 

observes that limiting such a charge to the recovery of costs would be incompatible 

with the design of a scheme of this nature: R.F., at para. 138. Nor must the revenues 

that are collected be used to further the purposes of the regulatory scheme. Rather, as 

Gonthier J. suggested in Westbank, the required nexus with the scheme will exist 

“where the charges themselves have a regulatory purpose”: para. 44. Where, as in the 

instant case, the charge itself is a regulatory mechanism that promotes compliance with 

the scheme or furthers its objective, the nexus between the scheme and the levy inheres 

in the charge itself. 
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[217] This Court’s decision in Allard Contractors Ltd. v. Coquitlam (District), 

[1993] 4 S.C.R. 371, is of no assistance to Ontario. Ontario seizes on an aspect of Allard 

that Iacobucci J. specifically framed as an effort “to determine the scope of s. 92(9) 

rather than to define ‘taxation’ as such”: p. 398. The provincial licensing power under 

s. 92(9) raised specific questions about its interplay with the s. 92(2) limitation on 

provincial taxation to direct, as opposed to indirect, taxation, as well as about its 

relationship to other provincial heads of power. It had been argued that to give s. 92(9) 

a meaning independent of the other provincial heads of power, it ought not to be limited 

to raising money to support a regulatory scheme. In that context, very different from 

the one in the case at bar, Iacobucci J. remarked in obiter that a finding that there was 

“a power of indirect taxation in s. 92(9) extending substantially beyond regulatory costs 

could have the more serious consequence of rendering s. 92(2) meaningless”: pp. 404-

5 (emphasis in original). It was unnecessary to decide the point, however, because the 

levy in Allard was intended only to cover the costs of the regulatory scheme: p. 412. 

[218] It does not follow from Allard that a finding that there is a nexus with the 

regulatory scheme where the levy is a regulatory mechanism would, as Ontario asserts, 

“render s. 53 meaningless”: A.F., at para. 100. Section 53 codifies the principle of no 

taxation without representation by requiring any bill that imposes a tax to originate with 

the legislature: Eurig Estate (Re), [1998] 2 S.C.R. 565, at para. 30. Section 53 applies 

expressly to taxation. The Westbank approach remains adequate for the purpose of 

distinguishing between taxes and regulatory charges in order to determine whether s. 53 

applies. Holding that the required nexus can be found to exist by establishing that the 
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charge itself is a regulatory mechanism does not open the door to disguised taxation. 

Instead, in every case, the court must scrutinize the scheme in order to identify the 

primary purpose of the levy on the basis of Westbank. An attempt to circumvent s. 53 

by disguising a tax as a regulatory charge without a sufficient nexus to a regulatory 

scheme would be colourable. 

[219] In the instant case, there is ample evidence that the fuel and excess 

emission charges imposed by Parts 1 and 2 of the GGPPA have a regulatory purpose. 

Ontario does not assert, nor would such an assertion be supportable, that the levies in 

this case amount to disguised taxation. The GGPPA as a whole is directed to 

establishing minimum national standards of GHG price stringency to reduce GHG 

emissions, not to the generation of revenue. As Richards C.J.S. aptly observed, 

the GGPPA “could fully accomplish its objectives . . . without raising a cent”: para. 87. 

This is true of both Part 1 and Part 2. The levies imposed by Parts 1 and 2 of the GGPPA 

cannot be characterized as taxes; rather, they are regulatory charges whose purpose is 

to advance the GGPPA’s regulatory purpose by altering behaviour. The levies are 

constitutionally valid regulatory charges. 

VIII. A Final Matter 

[220] In this case, I have identified the pith and substance of the GGPPA having 

regard to the statute and the regulations in force at the time of these appeals. My 

colleague Rowe J. has taken this opportunity to propose a methodology for assessing 

the constitutionality of regulations made under the GGPPA. Although the underlying 
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premise of my colleague’s comments — that regulations made pursuant to an enabling 

statute must be consistent with the division of powers and further the purpose of the 

statute — is uncontroversial, his speculative concern that such regulations could be 

used to further industrial favouritism is neither necessary nor desirable. I would leave 

the matter of the validity of regulations under the GGPPA for a future case should the 

issue arise. It is not this Court’s role to express opinions about the substance, arguments 

or merits of future challenges. 

IX. Conclusion 

[221] In conclusion, I would answer the reference questions in the negative. The 

Greenhouse Gas Pollution Pricing Act is constitutional. Accordingly, the Attorney 

General of Saskatchewan’s appeal is dismissed, the Attorney General of Ontario’s 

appeal is dismissed, and the Attorney General of British Columbia’s appeal is allowed. 

 

The following are the reasons delivered by 

 

 CÔTÉ J. —  

[222] I have read the carefully crafted reasons of the Chief Justice, and I am in 

agreement with his formulation of the national concern branch analysis. However, I 

must respectfully part company with the Chief Justice’s ultimate conclusion that the 

Greenhouse Gas Pollution Pricing Act, S.C. 2018, c. 12, s. 186 (“GGPPA” or “Act”) 
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is, in its current form, constitutional. In my view, the GGPPA, as presently drafted, 

cannot be said to accord with the matter of national concern properly formulated by the 

Chief Justice because the breadth of the discretion conferred by the Act on the Governor 

in Council results in the absence of any meaningful limits on the power of the executive. 

Additionally, the provisions in the GGPPA that permit the Governor in Council to 

amend and override the GGPPA itself violate the Constitution Act, 1867, and the 

fundamental constitutional principles of parliamentary sovereignty, rule of law, and the 

separation of powers.  

[223] This Court must decide the constitutionality of the GGPPA based on the 

totality of the measures it authorizes, and not simply the steps currently taken under the 

Act. Thus, when I consider what the GGPPA authorizes, irrespective of whether it has 

in fact been implemented, it is clear that the Act, as it is currently written, vests 

inordinate discretion in the executive with no meaningful checks on fundamental 

alterations of the current pricing schemes. 

[224] Although delegation of legislative power is not inherently problematic, as 

discretion provides flexibility and makes it possible to overcome the practical 

difficulties associated with amending provisions and enacting regulations at the 

legislative level, when an Act endows a select few with the power to re-write, and thus 

reengineer, a law which affects virtually every aspect of individuals’ daily lives and 

provincial industrial, economic, and municipal activities, it goes too far.  

[225] I would therefore find that the Act is unconstitutional in part. 
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I. The GGPPA Vests a Considerable Amount of Discretion in the Executive 

[226] A detailed review of the provisions of the Act leads to the conclusion that 

a considerably high degree of discretion has been vested in the Governor in Council. 

A. Part 1 of the Act 

[227] Part 1 of the Act establishes a fuel charge against certain producers, 

distributors, and importers of various greenhouse gas (“GHG”) producing fuels named 

in Schedule 2 (which includes aviation gasoline, aviation turbo fuel, butane, ethane, 

gas liquids, gasoline, heavy and light fuel oils, kerosene, methanol, naphtha, petroleum 

coke, pentanes plus, propane, coke oven gas, marketable and non-marketable natural 

gas, still gas and coal) and on combustible waste. In s. 3 of the Act, the critical feature 

of the fuel levy — that being, what fuels are covered by the Act — is so open-ended, 

allowing any substance, if prescribed by the Governor in Council, to fall within the 

ambit of the fuel charge regime: 

combustible waste means 

(a) tires or asphalt shingles whether in whole or in part; or  

(b) a prescribed substance, material or thing. (déchet combustible) 

 

. . . 

 

fuel means 

(a) a substance, material or thing set out in column 2 of any table in 

Schedule 2, other than 

(i) combustible waste, 
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(ii) a substance, material or thing that is prepackaged in a factory 

sealed container of 10 L or less, or 

(iii) a prescribed substance, material or thing; and 

(b) a prescribed substance, material or thing. (combustible) 

[228] The operative provisions of Part 1 similarly prescribe vast legislative law-

making power to the executive such that the very nature of the regime can be altered. 

For example: 

Covered facility of a person 

5 For the purposes of this Part, a covered facility is a covered facility of a 

person if 

 

. . . 

 

(b) the person is a prescribed person, a person of a prescribed class or a 

person meeting prescribed conditions in respect of the covered facility. 

 

. . . 

 

Delivery of marketable natural gas — distribution system 

14 For the purposes of this Part, if marketable natural gas is delivered to a 

particular person by means of a distribution system, the person that is 

considered to deliver the marketable natural gas is 

 

. . . 

 

(b) if prescribed circumstances exist or prescribed conditions are met, 

the person that is a prescribed person, a person of a prescribed class or 

a person meeting prescribed conditions.  

 

. . . 

 

Charge — regulations 

26 Subject to this Part, a prescribed person, a person of a prescribed class 

or a person meeting prescribed conditions must pay to Her Majesty in right 

of Canada a charge in respect of a type of fuel or combustible waste in the 

amount determined in prescribed manner if prescribed circumstances exist 
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or prescribed conditions are met. The charge becomes payable at the 

prescribed time. 

 

Charge not payable — regulations 

27 A charge under this Part in respect of a type of fuel or combustible waste 

is not payable 

(a) by a prescribed person, a person of a prescribed class or a person 

meeting prescribed conditions; or   

(b) if prescribed circumstances exist or prescribed conditions are met. 

 

. . . 

 

Charge amount — mixture 

40(2) Despite subsection (1), if a manner is prescribed in respect of a 

mixture that is deemed to be fuel of a prescribed type under 

subsection 16(2), the amount of a charge payable under this Division in 

respect of such a mixture is equal to the amount determined 

in prescribed manner. 

 

Charge amount — regulations 

40(3) Despite subsection (1), if prescribed circumstances exist or 

prescribed conditions are met, the amount of a charge payable under this 

Division in respect of fuel and a listed province is equal to the amount 

determined in prescribed manner. 

 

. . . 

 

Charge amount — regulations 

41(2) Despite subsection (1), if prescribed circumstances exist or 

prescribed conditions are met, the amount of a charge payable in respect of 

combustible waste and a listed province is equal to the amount determined 

in prescribed manner. 

 

. . . 

 

Amount of rebate — regulations 

47(3) Despite subsection (2), if prescribed circumstances exist or 

prescribed conditions are met, the amount of a rebate payable under this 

section is equal to the amount determined in prescribed manner.  

[229] The full breadth of executive powers can be seen most notably within 

ss. 166 and 168 of the Act. Section 166(1)(a) states that the Governor in Council may 
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make regulations “prescribing anything that, by this Part, is to be prescribed or is to be 

determined or regulated by regulation”. The only limit whatsoever on s. 166’s 

expansive regulation-making powers is that s. 166(3) stipulates that in making a 

regulation under subsection (2) — that is, amending Part 1 of Schedule 1 to modify the 

list of provinces where the fuel levy is payable — “the Governor in Council shall take 

into account, as the primary factor, the stringency of provincial pricing mechanisms for 

greenhouse gas emissions”. No such factor applies to the Governor in Council’s 

regulation-making powers under Part 1’s provisions. Most importantly, by virtue of 

s. 166(4), the executive has a wholly-unfettered ability to amend Part 1 of the Act: 

166(4) The Governor in Council may, by regulation, amend Schedule 2 

respecting the application of the fuel charge under this Part including by 

adding, deleting, varying or replacing a table. 

[230] Sections 168(2) and 168(3) also allow the Governor in Council to make 

and amend regulations in relation to the fuel charge system, its application, and its 

implementation. These wide-ranging powers set forth a wholly-unfettered grant of 

broad discretion to amend Part 1 of the Act: 

168(2) The Governor in Council may make regulations, in relation to the 

fuel charge system, 

 

(a) prescribing rules in respect of whether, how and when the fuel 

charge system applies and rules in respect of other aspects relating to 

the application of that system, including rules deeming, in specified 

circumstances and for specified purposes, the status of anything to be 

different than what it would otherwise be, including when an amount 

under this Part became due or was paid, when fuel or a substance, 

material or thing was delivered, how and when an amount under this 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

Part is required to be reported and accounted for and when any period 

begins and ends; 

(b) prescribing rules in respect of whether, how and when a change 

in a rate, set out in any table in Schedule 2 for a type of fuel and for a 

province or area, applies and rules in respect of a change to another 

parameter affecting the application of the fuel charge system in 

relation to such a fuel or province or area, including rules deeming, in 

specified circumstances and for specified purposes, the status of 

anything to be different than what it would otherwise be, including 

when an amount under this Part became due or was paid, when fuel 

or a substance, material or thing was delivered, how and when an 

amount under this Part is required to be reported and accounted for 

and when any period begins and ends; 

(c) prescribing rules in respect of whether, how and when a change 

to the provinces or areas listed in Part 1 of Schedule 1 or referenced 

in Schedule 2 applies and rules in respect of a change to another 

parameter affecting the application of the fuel charge system in 

relation to a province or area or to a type of fuel, including rules 

deeming, in specified circumstances and for specified purposes, the 

status of anything to be different than what it would otherwise be, 

including when an amount under this Part became due or was paid, 

when fuel or a substance, material or thing was delivered, how and 

when an amount under this Part is required to be reported and 

accounted for and when any period begins and ends; 

(d) if an amount is to be determined in prescribed manner in relation 

to the fuel charge system, specifying the circumstances or conditions 

under which the manner applies; 

(e) providing for rebates, adjustments or credits in respect of the fuel 

charge system; 

(f) providing for rules allowing persons, which elect to have those 

rules apply, to have the provisions of this Part apply in a manner 

different from the manner in which those provisions would otherwise 

apply, including when an amount under this Part became due or was 

paid, when fuel or a substance, material or thing was delivered, how 

and when an amount under this Part is required to be reported or 

accounted for and when any period begins and ends; 

(g) specifying circumstances and any terms or conditions that must 

be met for the payment of rebates in respect of the fuel charge system; 

(h) prescribing amounts and rates to be used to determine any rebate, 

adjustment or credit that relates to, or is affected by, the fuel charge 

system, excluding amounts that would otherwise be included in 

determining any such rebate, adjustment or credit, and specifying 
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circumstances under which any such rebate, adjustment or credit must 

not be paid or made; 

(i) respecting information that must be included by a specified 

person in a written agreement or other document in respect of 

specified fuel or a specified substance, material or thing and 

prescribing charge-related consequences in respect of such fuel, 

substance, material or thing, and penalties, for failing to do so or for 

providing incorrect information; 

(j) deeming, in specified circumstances, a specified amount of 

charge to be payable by a specified person, or a specified person to 

have paid a specified amount of charge, for specified purposes, as a 

consequence of holding fuel at a specified time; 

(k) prescribing compliance measures, including anti-avoidance 

rules; and 

(l) generally to effect the transition to, and implementation of, that 

system in respect of fuel or a substance, material, or thing and in 

respect of a province or area. 

[231] Most notably, s. 168(4) of the Act states that in the event of a conflict 

between the statute enacted by Parliament and the regulations made by the executive, 

“the regulation prevails to the extent of the conflict”. This breathtaking power 

circumvents the exercise of law-making power by the legislative branch by permitting 

the executive to amend by regulation the very statute which authorizes the regulation. 

Section 168(4), along with ss. 166(2) and 166(4), all constitute what are known as 

“Henry VIII clauses”. Their name, Henry VIII clauses, is inspired by the King whose 

lust for power included the Statute of Proclamations (An Act that Proclamations made 

by the King shall be obeyed (Eng.), 1539, 31 Hen. 8, c. 8), which elevated the King’s 

proclamations to have the same legal force as Acts of Parliament (J. W. F. Allison, 

“The Westminster Parliament’s Formal Sovereignty in Britain and Europe from a 

Historical Perspective” (2017), 34 Journal of Constitutional History 57, at pp. 62-63). 
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B. Part 2 of the Act 

[232] The output-based pricing system (“OBPS”) created under Part 2 of the Act 

exempts certain industrial enterprises, defined as “covered facilities”, from Part 1’s fuel 

charge regime. I have concerns about the Chief Justice’s assertion that “no aspect of 

the discretion provided for in Part 2 permits the Governor in Council to regulate GHG 

emissions broadly or to regulate specific industries in any way other than by setting 

GHG emissions limits and pricing excess emissions across the country” (para. 76). In 

my view, and with respect, it is clear from a review of Part 2’s provisions that the broad 

powers accorded to the executive allow for this very result.  

[233] Section 192 contains a Henry VIII clause and empowers the Governor in 

Council to make regulations for a variety of matters, including regulations: 

(a) defining facility; 

(b) respecting covered facilities, including the circumstances under 

which they cease to be covered facilities;  

(c) allowing for the determination of the persons that are responsible 

for a facility or covered facility; 

(d) respecting designations and cancellations of designations under 

section 172; 

(e) respecting compliance periods and the associated regular-rate 

compensation deadlines and increased-rate compensation deadlines; 

(f) respecting the reports and verifications referred to in section 173 

and subsections 176(2) and 177(2); 

(g) respecting greenhouse gas emissions limits referred to in 

sections 173 to 175, subsection 178(1), section 182 and 

subsection 183(1); 

(h) respecting the quantification of greenhouse gases that are emitted 

by a facility; 
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(i) respecting the circumstances under which greenhouse gases are 

deemed to have been emitted by a facility; 

(j) respecting the methods, including sampling methods, and 

equipment that are to be used to gather information on greenhouse gas 

emissions and activities related to those emissions; 

(k) respecting the compensation referred to in sections 174 and 178; 

(l) respecting compliance units, including transfers of compliance 

units, the circumstances under which transfers of compliance units are 

prohibited and the recognition of units or credits issued by a person 

other than the Minister as compliance units; 

(m) respecting the tracking system referred to in section 185 and the 

accounts in that system; 

(n) providing for user fees; 

(o) respecting the rounding of numbers; 

(p) respecting the retention of records referred to in section 187; and 

(q) respecting the correction or updating of information that has been 

provided under this Division. 

[234] Additionally, a number of provisions in Part 2 allow the executive, in 

accordance with the regulations crafted by said executive, to: designate a facility as a 

covered facility, thus making it exempt from paying the fuel charge (s. 172(1)), cancel 

the designation of a covered facility (s. 172(3)), suspend or revoke compliance units 

(s. 180(1)), recover compensation owing in compliance units (s. 182), or close an 

account (s. 186(3)). The sole limit on the executive’s expansive discretion found in 

Part 2, similar to Part 1, is in s. 189(2); when amending Part 2 of Schedule 1 to modify 

the list of provinces where the OBPS applies, “the Governor in Council shall take into 

account, as the primary factor, the stringency of provincial pricing mechanisms for 

greenhouse gas emissions”. Again, as in Part 1, no such factor applies to the Governor 

in Council’s regulation-making powers under Part 2’s provisions. 
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[235] While the Governor in Council’s powers in this regard are ostensibly 

exercisable to allow for ongoing review, I am in agreement with both Justices Brown 

and Rowe that Part 2’s “skeletal” framework accords the executive vast discretion to 

unilaterally set standards on an industry-by-industry basis, creating the potential for 

differential treatment of industries at the executive’s whim. 

II. “Minimum” Standards Are Set By the Executive, Not the Act 

[236] As noted above, I agree with the Chief Justice that the use of minimum 

national standards of price stringency to reduce GHG emissions is legally viable as a 

matter of national concern. However, the Act, as it is currently written, cannot be said 

to establish national standards of price stringency because there is no meaningful limit 

to the power of the executive. In my view, it is not the Act, but the executive, who sets, 

constrains, or expands, the standards.  

[237] The legislative decision to transfer law and policy-making power to the 

executive is central to the contours of the GGPPA. In his article “The Case for a 

Canadian Nondelegation Doctrine” (2019), 52 U.B.C. L. Rev. 817, (Alyn) 

James Johnson, a constitutional and administrative law scholar, notes the deleterious 

consequences of this excessive delegation: 

Legislatures are high-profile bodies where law and policy making on 

contentious issues can occur with a degree of public awareness, scrutiny, 

and input. Courts and executive bodies, on the other hand, while 

themselves institutionally distinct, both lack the open and broadly-
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deliberative character that gives legislatures their unique position in a 

democratic society. [Footnote omitted; pp. 825-26.] 

This excessively broad delegation of power removes the regulation of GHGs from the 

legitimizing forum of the legislature and places it into the hands of the few. 

[238] The Chief Justice emphasizes that regulation-making power is conscribed 

to the statutory purpose of reducing GHG emissions through GHG pricing — such as 

imposing a fuel charge and industrial GHG emissions pricing regimes. But, in my view, 

this is not a meaningful limitation to the executive’s power. As Justice Brown has 

helpfully outlined, rather than establishing minimum national standards, Part 2 of the 

Act empowers the executive to establish variable and inconsistent standards on an 

industry-by-industry basis. For instance, the executive could decide to impose such 

strict limits on the fossil fuel or potash industries, both heavy emitters of GHG 

emissions, that the industries would be decimated. According to the majority’s 

reasoning, this example, regardless of its improbability, would fulfill the statutory 

purpose of reducing GHG emissions through GHG pricing and therefore be a valid use 

of the executive’s regulatory powers accorded by the GGPPA. This cannot be so.  

[239] I recognize that in response, one may argue that Canadian citizens can 

simply make their displeasure known at election time. However, the fact that the 

executive is permitted to place a number of conditions on individuals and industries at 

any time, and is moreover allowed to revise those conditions at any time to any extent, 

is untenable. This results in provinces having applicable regimes one day, and being 
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under the federal scheme the next. The meaningful check on the legislation ought to be 

the separation of powers analysis, not simply a further delegation to the ballot box.  

[240] The Act, as it is currently written, employs a discretionary scheme that 

knows no bounds. While I agree with the Chief Justice’s reasons that a matter which is 

restricted to minimum national GHG pricing stringency standards properly fits within 

federal authority, the Act does not reflect this crucial restriction. Given the boundless 

discretion that is contained within the provisions, including the ability to expand the 

ambit of both Parts to fundamentally change the nature of the fuel charge regime or 

target specific industries, the Act cannot be said to accord with the matter.   

III. Constitutional Restrictions on Delegated Power 

[241] Moreover, I am of the view that certain parts of the Act are so inconsistent 

with our system of democracy that they are independently unconstitutional. I explain 

why below. 

[242] Sections 166(2), 166(4) and 192 all confer on the Governor in Council the 

power to amend parts of the Act. Section 168(4) confers the power to adopt secondary 

legislation that is inconsistent with Part 1 of the Act. Scholars have long warned that 

executive power to amend or repeal provisions in primary legislation raises serious 

constitutional concerns (see Hewart L.C.J., The New Despotism (1929); D. J. Mullan, 

“The Role of the Judiciary in the Review of Administrative Policy Decisions: Issues of 

Legality”, in M. J. Mossman and G. Otis, eds., The Judiciary as Third Branch of 
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Government: Manifestations and Challenges to Legitimacy (1999), 313, at p. 375; 

L. Neudorf, “Reassessing the Constitutional Foundation of Delegated Legislation in 

Canada” (2018), 41 Dal. L.J. 519, at p. 545; Johnson; see also M. Mancini, “The Non-

Abdication Rule in Canadian Constitutional Law” (2020), 83 Sask. L. Rev. 45). The 

time has come to acknowledge that clauses that purport to empower a body other than 

Parliament to amend primary legislation are contrary to ss. 17 and 91 of the 

Constitution Act, 1867. Therefore, ss. 166(2), 166(4), 168(4) and 192 of the GGPPA 

are unconstitutional. 

A. The Architecture of the Constitution of Canada 

[243] The Constitution of Canada is a “comprehensive set of rules and principles 

which are capable of providing an exhaustive legal framework for our system of 

government” (Reference re Secession of Quebec, [1998] 2 S.C.R. 217, at para. 32). The 

rules and principles that compose the Constitution of Canada “emerge from an 

understanding of the constitutional text itself, the historical context, and previous 

judicial interpretations of constitutional meaning” (Secession Reference, at para. 32). 

They include both written and unwritten elements (Reference re Remuneration of 

Judges of the Provincial Court of Prince Edward Island, [1997] 3 S.C.R. 3, at para. 92; 

Secession Reference, at para. 32). The question here is whether these rules and 

principles permit Parliament to authorize the Governor in Council to amend an Act of 

Parliament. 
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[244] One of the core features of the Constitution of Canada is the identification 

and definition of three constituent elements of the state: the executive, the legislative 

and the judicial (Reference re Senate Reform, 2014 SCC 32, [2014] 1 S.C.R. 704, at 

para. 23; Provincial Judges Reference, at para. 108). The Constitution Act, 1867, plays 

a critical role in defining these three constituent elements. Part III of the Constitution 

Act, 1867, defines the Executive Power, Part IV the Legislative Power and Part VII the 

Judicature. Additionally, Part V establishes the executive and legislative powers for 

provinces and Part VI establishes the distribution of legislative powers between the 

Parliament of Canada and provincial legislatures. 

[245] Constitutional documents must be interpreted in a broad and purposive 

manner, informed by not only the proper linguistic, philosophic and historical contexts 

but also by the foundational principles of the Constitution (Senate Reference, at 

para. 25; Hunter v. Southam Inc., [1984] 2 S.C.R. 145, at pp. 155-56; R. v. Big M Drug 

Mart Ltd., [1985] 1 S.C.R. 295, at p. 344). They must also be read in light of the broader 

architecture of the Constitution (Senate Reference, at para. 26; Secession Reference, at 

para. 50; OPSEU v. Ontario (Attorney General), [1987] 2 S.C.R. 2, at p. 57). 

[246] We must thus begin with the actual text of the Constitution Act, 1867. 

Under Part IV, the first provision declares that “[t]here shall be One Parliament for 

Canada, consisting of the Queen, an Upper House styled the Senate, and the House of 

Commons” (s. 17). Under Part VI, the first provision provides:  
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91. It shall be lawful for the Queen, by and with the Advice and Consent 

of the Senate and House of Commons, to make Laws for the Peace, Order, 

and good Government of Canada, in relation to all Matters not coming 

within the Classes of Subjects by this Act assigned exclusively to the 

Legislatures of the Provinces; and for greater Certainty, but not so as to 

restrict the Generality of the foregoing Terms of this Section, it is hereby 

declared that (notwithstanding anything in this Act) the exclusive 

Legislative Authority of the Parliament of Canada extends to all Matters 

coming within the Classes of Subjects next hereinafter enumerated; that is 

to say . . . . 

[247] A linguistic or ordinary and grammatical reading of these sections leads 

me to conclude that they simultaneously confer the federal legislative power upon the 

Parliament of Canada and constrain how the Parliament of Canada may exercise the 

legislative power. Section 17 begins by emphasizing “[t]here shall be One Parliament 

for Canada”, meaning that all of the legislative power conferred upon the federal state 

shall reside in a single Parliament. Then comes the constraint on how legislative power 

must be exercised, arising from the decision of the Fathers of Confederation to 

“particularize the participants in the law making process” (Re: Authority of Parliament 

in relation to the Upper House, [1980] 1 S.C.R. 54, at p. 74). Sections 17 and 91 both 

affirm that the authority to legislate is exclusively exercisable by the Queen, with the 

advice and consent of the Senate and the House of Commons. This means, at the federal 

level, every exercise of legislative power — every enactment, amendment and repeal 

of a statute — must have the consent of all three elements of Parliament: the Queen, 

the Senate and the House of Commons. In contrast, under Part III “Executive Power”, 

s. 9 vests the “Executive Government and Authority of and over Canada” exclusively 

upon the Queen alone. 
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[248] Our case law also supports this interpretation. In Hodge v. The Queen 

(1883), 9 App. Cas. 117, the Privy Council held that a province could lawfully delegate 

the power to set regulations regarding liquor licensees to License Commissioners. 

However, Sir Barnes Peacock for the panel noted that “[i]t is obvious that such an 

authority is ancillary to legislation, and without it an attempt to provide for varying 

details and machinery to carry them out might become oppressive, or absolutely fail” 

and that there were an “abundance of precedents for this legislation, entrusting a limited 

discretionary authority to others” (p. 132 (emphasis added)). He also noted that the 

provincial legislature “retains its powers intact, and can, whenever it pleases, destroy 

the agency it has created and set up another, or take the matter directly into his own 

hands” (p. 132). 

[249] In In re Initiative and Referendum Act, [1919] A.C. 935, the Privy Council 

reviewed the constitutionality of Manitoba’s Initiative and Referendum Act, S.M. 1916, 

c. 59. This Act provided that laws may be made and repealed by referendum, and that 

such laws would have the same effect as laws made by an Act of the Legislature (s. 7). 

The Manitoba Court of Appeal had found that s. 92 of the British North America Act, 

1867 (now the Constitution Act, 1867) vested the power of law making exclusively 

with the Legislature and the Legislature could not confer that power upon any other 

body (Re The Initiative and Referendum Act (1916), 27 Man. R. 1).  

[250] For the Privy Council, Viscount Haldane found that “[t]he language of s. 92 

is important. That section commences by enacting that ‘in such Province the 
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Legislature may exclusively make laws in relation to matters’ coming within certain 

classes of subjects” (p. 943). Although he went on to dismiss the appeal on the basis 

that Manitoba did not have jurisdiction to interfere with the office of Lieutenant-

Governor, in “a deliberate and important obiter” (OPSEU, at p. 47), Viscount Haldane 

continued on to discuss the limits of legislative power:  

Sect. 92 of the Act of 1867 entrusts the legislative power in a Province to 

its Legislature, and to that Legislature only. No doubt a body, with a power 

of legislation on the subjects entrusted to it so ample as that enjoyed by a 

Provincial Legislature in Canada, could, while preserving its own capacity 

intact, seek the assistance of subordinate agencies, as had been done when 

in Hodge v. The Queen, the Legislature of Ontario was held entitled to 

entrust to a Board of Commissioners authority to enact regulations relating 

to taverns; but it does not follow that it can create and endow with its own 

capacity a new legislative power not created by the Act to which it owes 

its own existence. [Emphasis added; footnote omitted; p. 945.] 

[251] In Re: Authority of Parliament in relation to the Upper House, the Court 

reiterated this finding that “s. 92 of the Act vests the power to make or repeal laws 

exclusively in the Legislature and that it did not contemplate the creation of a new 

legislative body to which the Legislature could delegate its powers of legislation or 

with which it would share them” (p. 72). 

[252] In Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721, this Court 

affirmed the Constitution requires that each part of a legislature — in the case of 

Manitoba, both the Legislative Assembly and the Lieutenant-Governor — consent to a 

bill in order to validly exercise legislative power. Section 4(1) of An Act Respecting the 

Operation of Section 23 of the Manitoba Act in Regard to Statutes, S.M. 1980, c. 3, 
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provided that statutes could be enacted in one official language and subsequently be 

translated into the other official language. It authorized the translation to merely be 

deposited with the Clerk of the House in order to become law. The Court found this to 

be “an unconstitutional attempt to interfere with the powers of the 

Lieutenant-Governor. Royal assent is required of all enactments” (Manitoba Language 

Rights, at p. 777). 

[253] There is, however, one authority that presents a different view of 

Parliament’s ability to delegate legislative power. In Re George Edwin Gray (1918), 

57 S.C.R. 150, a majority of the Supreme Court upheld an Order in Council which 

contradicted a statute. Re Gray was an application for habeas corpus. George Gray was 

a young farmer who had been exempted from military service under The Military 

Service Act, 1917, S.C. 1917, c. 19, because of his farming duties. Section 6 of The 

War Measures Act, 1914, S.C. 1914, c. 2, provided that “[t]he Governor in Council 

shall have power to do and authorize such acts and things, and to make from time to 

time such orders and regulations, as he may by reason of the existence of real or 

apprehended war . . . deem necessary or advisable for the security, defence, peace, 

order and welfare of Canada”. Section 13(5) of The Military Service Act, 1917, 

correspondingly provided: “Nothing in this Act contained shall be held to limit or 

affect . . . the powers of the Governor in Council under The War Measures Act, 1914.” 

[254] On April 19, 1918, the Senate and House of Commons passed a joint 

resolution: “That in the opinion of this House, it is expedient that regulations respecting 
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Military Service shall be made and enacted by the Governor in Council in manner and 

form and in the words and figures following, that is to say . . .” (Votes and Proceedings 

of the House of Commons of the Dominion of Canada, No. 22, 1st Sess., 13th Parl., 

April 19, 1918, at p. 242; Journals of the Senate of Canada, vol. 54, 1st Sess., 

13th Parl., April 19, 1918, at p. 100). The resolution went on to repeat verbatim a set 

of regulations that the Governor in Council made the next day. These regulations 

altered the exemptions from military service such that Mr. Gray was no longer exempt. 

The Order in Council’s military service requirements were contrary to The Military 

Service Act, 1917.  

[255] The sole question before the Court was whether there was authority for the 

Order in Council nullifying the exemption. Writing in the majority, Fitzpatrick C.J. 

found that while it was argued that Parliament alone may make laws, Parliament could 

delegate legislative powers so long as it did not amount to abdicating its role (Re Gray, 

at pp. 156-57). He then turned to The War Measures Act, 1914, to determine whether 

the Order in Council was intra vires. The War Measures Act, 1914, did not expressly 

authorize the Governor in Council to promulgate orders inconsistent with statutes, but 

according to Fitzpatrick C.J. express language was not necessary: 

It seems to me obvious that parliament intended, as the language used 

implies, to clothe the executive with the widest powers in time of danger. 

Taken literally, the language of the section contains unlimited powers. 

Parliament expressly enacted that, when need arises, the executive may for 

the common defence make such orders and regulations as they may deem 

necessary or advisable for the security, peace, order and welfare of Canada. 

The enlightened men who framed that section, and the members of 

parliament who adopted it, were providing for a very great emergency, and 
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they must be understood to have employed words in their natural sense, 

and to have intended what they have said. [Emphasis added; pp. 158-59.] 

[256] In finding that the statute conferred unlimited power, Fitzpatrick C.J. was 

most certainly influenced by the urgency of war: “Our legislators were no doubt 

impressed in the hour of peril with the conviction that the safety of the country is the 

supreme law against which no other law can prevail. It is our clear duty to give effect 

to their patriotic intention” (p. 160 (emphasis added)). Justices Duff and Anglin were 

similarly concerned, with Anglin J. even noting that thousands of men had already been 

drafted and were on their way to Europe under the authority of this Order in Council 

(pp. 169, 174 and 180). Were it not for the urgency of war, it is difficult to see any 

justice agreeing to permit the Governor in Council to exercise what appears to be 

unlimited power, as such power is the very antithesis to the rule of law. As 

Lord Bingham wrote: 

The rule of law does not require that official or judicial decision-makers 

should be deprived of all discretion, but it does require that no discretion 

should be unconstrained so as to be potentially arbitrary. No discretion may 

be legally unfettered.  

 

(The Rule of Law (2010), at p. 54) 

[257] In contrast, the dissenting judges refused to accept the “bald proposition” 

that The Military Service Act, 1917, “was liable to be repealed or nullified by an order 

in council” (Re Gray, at p. 164). Even with the emergency of war, overruling statutes 

by Order in Council was not cognizable, “such conceptions of law as within the realm 
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of legislation assigned by the ‘British North America Act’ to the Dominion have no 

existence” (p. 165). 

[258] The Chief Justice cites Re Gray as establishing the constitutionality of 

Henry VIII clauses (para. 85). With great respect, I do not read Re Gray as being 

conclusive of the constitutionality of Henry VIII clauses. First, the comments of the 

majority justices in Re Gray, particularly with respect to the unlimited powers of the 

Governor in Council, demonstrate that their findings are not in accord with our 

contemporary understandings of core constitutional principles. The justices in Re Gray 

were clearly moved by the great emergency of war. In the case before us, Parliament 

did not pass the impugned legislation under the emergency branch. Second, Re Gray is 

distinguishable from the present case in that all three of the bodies charged under ss. 17 

and 91 with the exclusive authority to make legislation agreed with the Order in 

Council. Although not passed as an Act of Parliament, the joint resolution of the Senate 

and House of Commons along with the Order in Council may adequately meet the 

demands of ss. 17 and 91 in the urgent situation of war. There was no consent of the 

House of Commons or Senate to the regulations promulgated by the Governor in 

Council under the GGPPA. Third, this reading is inconsistent with our most recent 

pronouncement on delegation of law-making powers. 

[259] The Chief Justice also cites Reference as to the Validity of the Regulations 

in Relation to Chemicals, [1943] S.C.R. 1, and R. v. Furtney, [1991] 3 S.C.R. 89, as 

cases relying upon the findings in Re Gray (Chief Justice’s reasons, at para. 85). 
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Neither of these cases concerned Henry VIII clauses. In the Chemicals Reference, the 

Governor in Council had established various boards to assist with the Second World 

War effort. The question at issue was whether the Governor in Council could delegate 

its power under The War Measures Act, 1914, to these other bodies. Not only was there 

no Henry VIII clause at issue, but the Court unanimously ruled that part of the Order 

in Council was ultra vires for being contrary to the enabling statute (pp. 7, 21, 27, 32 

and 37). Despite the broad statements about Parliament’s ability to delegate 

“legislative” power in time of emergency, Duff C.J. also recognized that the British 

North America Act, 1867, may impose limits upon Parliament’s ability to commit 

legislative powers to the executive (p. 10). I use the word “legislative” in quotation 

marks because Duff C.J. spoke of actions that are legislative in character (p. 12). For 

the purpose of the present appeals, I define legislative power more narrowly, referring 

specifically to the formal power to enact, amend or repeal an Act of Parliament. On this 

definition, no legislative power was at issue in the Chemicals Reference. 

[260] Furtney is part of a different line of jurisprudence regarding inter-

governmental delegation that, in my view, only lends support to the unconstitutionality 

of Henry VIII clauses. In Attorney General of Nova Scotia v. Attorney General of 

Canada, [1951] S.C.R. 31, this Court held that Parliament could not delegate its 

legislative powers to a provincial legislature and similarly, the provincial legislature 

could not delegate its legislative powers to Parliament. Although Rinfret C.J. 

distinguished this from cases where a delegation is made to a body subordinate to 

Parliament, his focus on the word “exclusively” in both ss. 91 and 92, along with the 
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lack of an express delegation power, supports my reading of ss. 17 and 91 (pp. 34-35). 

In the Reference re Pan-Canadian Securities Regulation, 2018 SCC 48, [2018] 3 

S.C.R. 189, we affirmed that the Constitution Act, 1867, prohibits Parliament from 

delegating legislative powers to another legislature (para. 75). Throughout the 

judgment we repeatedly emphasize the ability of Parliament to delegate the power to 

make “subordinate” regulations (paras. 73 and 75-76 (emphasis in original)) or 

exercise “administrative” powers (paras. 123 and 125 (emphasis in original)). At no 

point do we support the delegation of primary legislative authority. 

[261] I thus cannot take Re Gray to be conclusive of the issue. I turn now to the 

fundamental principles of the Constitution which further support my reading of ss. 17 

and 91. 

B. Fundamental Principles of the Constitution of Canada 

[262] This Court’s recent jurisprudence demonstrates that the unwritten 

principles of our Constitution help to inform the written text (Manitoba Language 

Rights, at pp. 750-51; Secession Reference, at para. 53; Provincial Judges Reference, 

at paras. 94-95 and 104; British Columbia v. Imperial Tobacco Canada Ltd., 2005 SCC 

49, [2005] 2 S.C.R. 473, at paras. 44 and 57; Babcock v. Canada (Attorney General), 

2002 SCC 57, [2002] 3 S.C.R. 3, at para. 54). 
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[263] In my view, there are three fundamental principles that must inform the 

interpretation of ss. 17 and 91: parliamentary sovereignty, rule of law and the 

separation of powers. 

(1) Parliamentary Sovereignty 

[264] Parliamentary sovereignty is a foundational principle in the Westminster 

system of government that the Constitution of Canada employs. Parliamentary 

sovereignty is generally thought to mean that Parliament has “the right to make or 

unmake any law whatever” (A. V. Dicey, Introduction to the Study of the Law of the 

Constitution (10th ed. 1959), at pp. 39-40). Of course, in Canada the sovereignty of 

Parliament has always been qualified by the written constitution (Pan-Canadian 

Securities Reference, at para. 56). For that reason, the Court has said that it may be 

more useful to refer to our system of government as one of constitutional supremacy, 

rather than parliamentary supremacy (Secession Reference, at para. 72). Nonetheless, 

parliamentary sovereignty remains an important constitutional principle, as absent 

constitutional restraint, Parliament may make or unmake any law. 

[265] At first glance, parliamentary sovereignty supports Parliament’s ability to 

delegate whatever they want to whomever they wish. If Parliament can make or 

unmake any law whatever, then Parliament can make a law empowering the Governor 

in Council to amend Acts of Parliament. However, this is not the case. Parliamentary 

sovereignty contains both a positive and negative aspect. The positive aspect is, as we 

have seen, that Parliament has the ability to create any law. The negative aspect, 
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however, is that no institution is competent to override the requirements of an Act of 

Parliament. Dicey covered both of these aspects in his definition: 

The principle of Parliamentary sovereignty means neither more nor less 

than this, namely, that Parliament thus defined has, under the English 

constitution, the right to make or unmake any law whatever; and, further, 

that no person or body is recognised by the law of England as having a 

right to override or set aside the legislation of Parliament. [Footnote 

omitted; pp. 39-40.] 

[266] It is this negative aspect of parliamentary sovereignty that Henry VIII 

clauses run afoul of. Henry VIII clauses “give the executive the authority to override 

the requirements of primary legislation and thereby directly violate the principle of 

parliamentary sovereignty” (A. Tucker, “Parliamentary Scrutiny of Delegated 

Legislation”, in A. Horne and G. Drewry, eds., Parliament and the Law (2018), 347, at 

p. 359). In the 2010 Mansion House Speech to the Lord Mayor of London, the Lord 

Chief Justice of England and Wales agreed, declaring that “proliferation of clauses like 

these will have the inevitable consequence of yet further damaging the sovereignty of 

Parliament and increasing yet further the authority of the executive over the 

legislature . . . Henry VIII clauses should be confined to the dustbin of history” 

(Lord Judge, July 13, 2010 (online), at p. 6; see also Lord Judge, “Ceding Power to the 

Executive; the Resurrection of Henry VIII”, speech delivered at King’s College 

London, April 12, 2016 (online), at p. 3).  

[267] In Pan-Canadian Securities Reference, this Court emphasized the negative 

aspect of parliamentary sovereignty in its definition of parliamentary sovereignty: 
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“. . . the legislature has the exclusive authority to enact, amend, and repeal any law as 

it sees fit, and . . . there is no matter in respect of which it may not make laws” (para. 54 

(emphasis in original)). The Court unanimously found that it was consistent with 

parliamentary sovereignty to limit Parliament’s ability to delegate its legislative powers 

to provincial legislatures: 

To put it simply: while Parliament or a provincial legislature may 

delegate the regulatory authority to make subordinate laws (like binding 

rules and regulations) in respect of matters over which it has jurisdiction to 

another person or body, it is nevertheless barred from transferring its 

primary legislative authority — that is, its authority to enact, amend and 

repeal statutes — with respect to a particular matter over which it has 

exclusive constitutional jurisdiction to a legislature of the other level of 

government. [Emphasis added; para. 76.] 

[268] Even if one were to reject the idea that parliamentary sovereignty entails 

accepting that no other body can enact, amend or repeal statutes, the concept of 

parliamentary sovereignty has other inherent limitations. For instance, in order for 

Parliament to be sovereign it cannot be limited by the actions of previous Parliaments 

and therefore “neither Parliament nor the legislatures can, by ordinary legislation, fetter 

themselves against some future legislative action” (Reference re Securities Act, 2011 

SCC 66, [2011] 3 S.C.R. 837, at para. 119). Similarly, logic limits Parliament from 

achieving two contradictory purposes simultaneously. For instance, Parliament cannot 

create a body of limited jurisdiction and simultaneously insulate that body from judicial 

review because “it is a contradiction in terms to create a tribunal with limited 

jurisdiction and unlimited power to determine such limit at its own will and 

pleasure — such a tribunal would be autocratic, not limited” (R. v. Shoreditch 
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Assessment Committee, [1910] 2 K.B. 859 (C.A.), at p. 880). Henry VIII clauses create 

a contradiction within an Act by simultaneously requiring the executive to do 

something and authorizing the executive to defy that requirement. For instance, in the 

GGPPA, s. 168(2) empowers the Governor in Council to regulate several specific 

subjects relating to the fuel charge, such as “providing for rebates, adjustments or 

credits in respect of the fuel charge system” (s. 168(2)(e)). However s. 168(4) provides 

that the Governor in Council can act contrary to any provision in Part 1. Therefore, 

Parliament simultaneously attempts to limit the Governor in Council to regulating 

specific subjects whilst also attempting to permit the Governor in Council to regulate 

anything they want. 

[269] Recently, some of the senior judiciary in England and Wales have accepted 

that another inherent limit is that parliamentary sovereignty demands an impartial, 

independent and authoritative body to interpret Parliament’s acts. Because Parliament 

can only speak through written texts, its work can only be effective when interpreted 

by such a body (R. (Cart) v. Upper Tribunal, [2009] EWHC 3052 (Admin.), [2011] 

Q.B. 120, at paras. 37-39, per Laws L.J.; R. (Privacy International) v. Investigatory 

Powers Tribunal, [2019] UKSC 22, [2020] A.C. 491, at paras. 189-90 and 208-10). 

Henry VIII clauses are incompatible with this conception of sovereignty. Henry VIII 

clauses limit the availability of judicial review by providing no meaningful limits 

against which a court could review. This is a problem that equally affects the rule of 

law, a principle to which I now turn. 
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(2) The Rule of Law 

[270] The rule of law is one of the fundamental principles of the Constitution, 

lying “at the root of our system of government” (Secession Reference, at para. 70; see 

also Roncarelli v. Duplessis, [1959] S.C.R. 121, at p. 142). It is also expressly 

recognized in the preamble to the Canadian Charter of Rights and Freedoms: 

“Whereas Canada is founded upon principles that recognize the supremacy of God and 

the rule of law.” 

[271] The rule of law embraces three related principles (Imperial Tobacco, at 

para. 58). First, “the law is supreme over officials of the government as well as private 

individuals, and thereby preclusive of the influence of arbitrary power” (Manitoba 

Language Rights, at p. 748). Second, “the rule of law requires the creation and 

maintenance of an actual order of positive laws which preserves and embodies the more 

general principle of normative order” (Manitoba Language Rights, at p. 749). Third, 

“the exercise of all public power must find its ultimate source in a legal rule” 

(Provincial Judges Reference, at para. 10). In other words, “[a]t its most basic level, 

the rule of law vouchsafes to the citizens and residents of the country a stable, 

predictable and ordered society in which to conduct their affairs. It provides a shield 

for individuals from arbitrary state action” (Secession Reference, at para. 70). 

[272] Even in its most formal sense, the rule of law requires that all legislation 

be enacted in the manner and form prescribed by law (Imperial Tobacco, at para. 60). 

This includes the requirements that legislation receive three readings in the Senate and 
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House of Commons and that it receive Royal Assent (Authorson v. Canada (Attorney 

General), 2003 SCC 39, [2003] 2 S.C.R. 40, at paras. 37-41). When the Governor in 

Council amends legislation, it does not follow this prescribed manner and thus violates 

the rule of law. 

[273] There are two additional rule of law concerns with the delegation of 

legislative power to the executive. The first, as Professor Elmer A. Driedger noted, the 

“delegation of power to amend a statute is generally regarded as objectionable for the 

reason that the text of the statute is then not to be found in the statute book” (The 

Composition of Legislation: Legislative Forms and Precedents (2nd rev. ed. 1976), at 

p. 198). This gives rise to confusion and uncertainty, which are inimical to the rule of 

law (Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, at 

para. 72). 

[274] The second additional concern is that Henry VIII clauses endow the 

executive with authority to act arbitrarily. They do so by permitting the executive to 

act contrary to the empowering statute, creating an authority without meaningfully 

enforceable limits and thus an absolute discretion. Dicey articulated the rule of law’s 

concern with preventing arbitrary power: 

[The rule of law] means, in the first place, the absolute supremacy or 

predominance of regular law as opposed to the influence of arbitrary 

power, and excludes the existence of arbitrariness, of prerogative, or even 

of wide discretionary authority on the part of the government. [p. 202] 
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[275] In the Canadian context, Justice Rand’s famous reasons in Roncarelli also 

warn against absolute power: 

. . . there is no such thing as absolute and untrammelled “discretion”, that 

is that action can be taken on any ground or for any reason that can be 

suggested to the mind of the administrator; no legislative Act can, without 

express language, be taken to contemplate an unlimited arbitrary power 

exercisable for any purpose, however capricious or irrelevant, regardless 

of the nature or purpose of the statute. [p. 140] 

[276] The Chief Justice says that the Governor in Council will be bound by the 

express terms and overall purpose and object of the GGPPA (para. 87). I agree with 

Brown J. when he says that Henry VIII clauses cannot merely be treated as a matter of 

administrative law (para. 414). My concerns are constitutional in nature because I do 

not see the Governor in Council as being constrained by meaningful limits that can be 

enforced through judicial review. For example, s. 168(4) expressly authorizes the 

Governor in Council to act contrary to the provisions of Part 1. Further, the overall 

purpose and object of the Act is so broad that the only limit on the Governor in Council 

is to act within the matter of national concern identified by the Chief Justice. When 

executive action is only limited by the division of powers and not by its empowering 

statute, then we can no longer call it executive action. Review for constitutional 

compliance with the division of powers is not enough. When an empowering Act 

contains a privative clause, the rule of law is not satisfied merely by judicial review for 

constitutional compliance. 
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[277] In order to protect the rule of law, and prevent arbitrary conduct, courts 

have a constitutional duty to judicially review actions of the executive (Crevier v. 

Attorney General of Quebec, [1981] 2 S.C.R. 220, at p. 234; see also Dr. Q v. College 

of Physicians and Surgeons of British Columbia, 2003 SCC 19, [2003] 1 S.C.R. 226, 

at para. 21). In Dunsmuir v. New Brunswick, 2008 SCC 9, [2008] 1 S.C.R. 190, the 

majority affirmed that “[j]udicial review is the means by which the courts supervise 

those who exercise statutory powers, to ensure that they do not overstep their legal 

authority. The function of judicial review is therefore to ensure the legality, the 

reasonableness and the fairness of the administrative process and its outcomes” 

(para. 28). 

[278] Given that judicial review is constitutionally required, legislation cannot 

oust review, either expressly or implicitly (Crevier, at p. 238; Dunsmuir, at para. 31). 

When the Governor in Council is given the power to amend an Act, or to act in a manner 

inconsistent with the Act, it cannot be said that they are meaningfully limited by the 

Act. In the words of Campbell J.: 

This power is constitutionally suspect because it confers upon the 

government the unprotected authority to pull itself up by its own legal 

bootstraps and override arbitrarily, with no further advice from the 

Legislative Assembly, and no right to be heard by those who may be 

adversely affected by the change, the very legislative instrument from 

which the government derives its original authority. 

 

(Ontario Public School Boards’ Assn. v. Ontario (Attorney General) 

(1997), 151 D.L.R. (4th) 346 (Ont. C.J. (Gen. Div.)), at p. 363) 

(3) The Separation of Powers 
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[279] Like parliamentary sovereignty and the rule of law, the separation of 

powers is “a fundamental principle of the Canadian Constitution” (Provincial Judges 

Reference, at para. 138). Although it is often said that Canada does not have a strict 

separation of powers, time and time again this Court has recognized the separation of 

powers as “an essential feature of our constitution”, “a cornerstone of our constitutional 

regime”, “[o]ne of the defining features of the Canadian Constitution” and a “backbone 

of our constitutional system” (Wells v. Newfoundland, [1999] 3 S.C.R. 199, at paras. 52 

and 54; Doucet-Boudreau v. Nova Scotia (Minister of Education), 2003 SCC 62, [2003] 

3 S.C.R. 3, at para. 107; Cooper v. Canada (Human Rights Commission), [1996] 3 

S.C.R. 854, at paras. 3 and 10).  

[280] As an abstract theory, the separation of powers may embody three 

dimensions: the same persons should not form part of more than one branch, one branch 

should not control or intervene in the work of another, and one branch should not 

exercise the functions of another (E. C. S. Wade and G. G. Phillips, Constitutional Law 

(3rd ed. 1946), at p. 18). 

[281] In Canada, the first two dimensions of the separation of powers are not 

always met. For instance, it is well accepted that “the same individuals control both the 

executive and the legislative branches of government” (Wells, at paras. 53-54; see also 

Attorney General of Quebec v. Blaikie, [1981] 1 S.C.R. 312, at pp. 320-21). However, 

this does not mean that our Constitution fuses the legislative and executive powers 

(Canada (Auditor General) v. Canada (Minister of Energy, Mines and Resources), 
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[1989] 2 S.C.R. 49, at p. 103). Instead, the Constitution of Canada insists on a 

separation of powers according to the third dimension — the separation of function. In 

Fraser v. Public Service Staff Relations Board, [1985] 2 S.C.R. 455, Dickson C.J. 

described the basic functions of each of the three branches: 

There is in Canada a separation of powers among the three branches of 

government — the legislature, the executive and the judiciary. In broad 

terms, the role of the judiciary is, of course, to interpret and apply the law; 

the role of the legislature is to decide upon and enunciate policy; the role of 

the executive is to administer and implement that policy. [pp. 469-70] 

[282] The separation of powers does not strictly require that all of these functions 

remain exclusive. Our Constitution permits one branch to exercise some of the 

functions of another branch, when it does so in a way that respects both roles. These 

appeals provide a perfect example. We, members of the judiciary, are called upon to 

provide advice to three Lieutenant Governors in Council on the constitutionality of the 

GGPPA — something that would typically be an executive function (Secession 

Reference, at para. 15). However, our jurisprudence also clearly establishes that “[t]he 

separation of powers requires, at the very least, that some functions must be exclusively 

reserved to particular bodies” (Provincial Judges Reference, at para. 139).  

[283] In Ontario v. Criminal Lawyers’ Association of Ontario, 2013 SCC 43, 

[2013] 3 S.C.R. 3, my colleague, Karakatsanis J., confirmed the importance of 

identifying and protecting each branch’s core functions: 
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Over several centuries of transformation and conflict, the English 

system evolved from one in which power was centralized in the Crown to 

one in which the powers of the state were exercised by way of distinct 

organs with separate functions. The development of separate executive, 

legislative and judicial functions has allowed for the evolution of certain 

core competencies in the various institutions vested with these functions. 

The legislative branch makes policy choices, adopts laws and holds the 

purse strings of government, as only it can authorize the spending of public 

funds. The executive implements and administers those policy choices and 

laws with the assistance of a professional public service. The judiciary 

maintains the rule of law, by interpreting and applying these laws through 

the independent and impartial adjudication of references and disputes, and 

protects the fundamental liberties and freedoms guaranteed under the 

Charter. 

 

All three branches have distinct institutional capacities and play critical 

and complementary roles in our constitutional democracy. [Emphasis 

added; paras. 28-29.] 

[284] Justice Karakatsanis’s reasons aptly articulate one of the normative goals 

underlying the separation of powers: ensuring that power is allocated according to 

skillset and institutional capacities. Another reason was provided by McLachlin J. (as 

she then was) in New Brunswick Broadcasting Co. v. Nova Scotia (Speaker of the 

House of Assembly), [1993] 1 S.C.R. 319, where she emphasized the importance of 

maintaining the balance of power established between the three branches, finding that 

“[i]t is fundamental to the working of government as a whole that all these parts play 

their proper role. It is equally fundamental that no one of them overstep its bounds, that 

each show proper deference for the legitimate sphere of activity of the other” (p. 389). 

Maintaining this balance prevents an accumulation of power in any one branch. 

[285] The Court’s concern for protecting the core functions of each branch from 

intrusion is perhaps most well developed in the judicial sphere. Grounded in the 
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judicature provisions of the Constitution Act, 1867, both legislative and executive 

bodies are incapable of intruding upon the core jurisdiction of superior courts or 

infringing upon the independence of the judiciary (MacMillan Bloedel Ltd. v. Simpson, 

[1995] 4 S.C.R. 725, at paras. 2 and 15; Reference re Amendments to the Residential 

Tenancies Act (N.S.), [1996] 1 S.C.R. 186, at para. 56; Criminal Lawyers’ Association 

of Ontario, at paras. 19 and 26; Trial Lawyers Association of British Columbia v. 

British Columbia (Attorney General), 2014 SCC 59, [2014] 3 S.C.R. 31). This core 

judicial function includes the duty to maintain the rule of law and protect citizens from 

arbitrary action by supervising state action (MacMillan Bloedel, at paras. 32-35; 

Crevier, at pp. 234-38). 

[286] There are also well developed doctrines to protect core executive functions 

from judicial intrusion. For instance, our jurisprudence demonstrates the importance of 

restraint when reviewing certain exercises of royal prerogative (Operation Dismantle 

Inc. v. The Queen, [1985] 1 S.C.R. 441; Secession Reference, at paras. 26-28; Canada 

(Prime Minister) v. Khadr, 2010 SCC 3, [2010] 1 S.C.R. 44, at paras. 36-37; see also 

Hupacasath First Nation v. Canada (Minister of Foreign Affairs), 2015 FCA 4, 379 

D.L.R. (4th) 737). The doctrine of cabinet privilege similarly serves to protect core 

executive functions (Carey v. Ontario, [1986] 2 S.C.R. 637; Babcock, at paras. 18-19 

and 60). 

[287] The Court has also established limits on judicial interference with essential 

legislative functions, most notably through acknowledging the existence of 
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parliamentary privilege over core legislative activities. As Binnie J. said, “[e]ach of the 

branches of the State is vouchsafed a measure of autonomy from the others”; 

“[p]arliamentary privilege, therefore, is one of the ways in which the fundamental 

constitutional separation of powers is respected” (Canada (House of Commons) v. 

Vaid, 2005 SCC 30, [2005] 1 S.C.R. 667, at para. 21; see also New Brunswick 

Broadcasting Co., at p. 377). Parliamentary privilege provides immunity “necessary to 

protect legislators in the discharge of their legislative and deliberative functions, and 

the legislative assembly’s work in holding the government to account for the conduct 

of the country’s business” (Vaid, at para. 41; see also Chagnon v. Syndicat de la 

fonction publique et parapublique du Québec, 2018 SCC 39, [2018] 2 S.C.R 687, at 

paras. 27 and 127). 

[288] In addition to respecting the bounds of parliamentary immunity, courts 

have refrained from imposing procedural fairness requirements on legislating, other 

than requiring that legislation receive three readings in the Senate and House of 

Commons and that it receive Royal Assent (Authorson, at paras. 37-41). Recently, a 

majority of this Court held that the duty to consult does not apply to ministers of the 

Crown engaged in drafting bills, as this is a legislative function: “Extending the duty 

to consult doctrine to the legislative process would oblige the judiciary to step beyond 

the core of its institutional role and threaten the respectful balance between the three 

pillars of our democracy” (Mikisew Cree First Nation v. Canada (Governor General 

in Council), 2018 SCC 40, [2018] 2 S.C.R. 765, at para. 2; see also paras. 117, 122, 

148, 163-64 and 167).  
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[289] Most of these protections are against judicial intrusion. However, the Court 

has also recognized that the executive cannot interfere with the legislative process in a 

manner that would restrict the power to enact, amend and repeal legislation, despite the 

important role played by the executive in the legislative process (Pan-Canadian 

Securities Reference, at para. 53). Chief Justice Lamer noted that “there is a 

hierarchical relationship between the executive and the legislature, whereby the 

executive must execute and implement the policies which have been enacted by the 

legislature in statutory form” (Provincial Judges Reference, at para. 139). 

[290] The separation of powers equally demands that the core function of 

enacting, amending and repealing statutes be protected from the executive and remain 

exclusive to the legislature. Doing so supports the two main normative principles 

underlying the separation of powers.  

[291] First, the legislature is the institution best suited to set policy down into 

legislation. The constitutionally mandated process in ss. 17 and 91 of the Constitution 

Act, 1867, ensures that the legislation is made in public forums that provide 

opportunities for substantial examination and debate. The legislative process provides 

equally for high-level policy debates and line-by-line technical edits. Most importantly, 

legislating through legislatures requires, by “its very nature, the need to build majorities 

[and] necessitates compromise, negotiation, and deliberation. No one has a monopoly 

on truth, and our system is predicated on the faith that in the marketplace of ideas, the 

best solutions to public problems will rise to the top” (Secession Reference, at para. 68). 
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This is why “the role of the legislature is to decide upon and enunciate policy” (Fraser, 

at p. 470). 

[292] Second, limiting the power to enact, amend and repeal legislation to the 

legislature helps to confine power and prevent an even greater concentration of power 

in the executive. There is no doubt that the executive branch wields great power in this 

country. In practice, the executive can control the day-to-day operations of the 

legislature (Blaikie, at p. 320). However, an executive branch with the power to 

legislate on its own, without the legislature at all, wields a much greater and far more 

dangerous power. As we have seen above, the legislative process takes place in public 

before the scrutiny of non-government members and the press. When the government 

does not control a majority of seats in the legislature, the legislative process can require 

extensive compromise. In contrast, when Cabinet amends the GGPPA, it does so 

shrouded in cabinet secrecy, free from public scrutiny. There can be no doubt as to “the 

pre-eminent importance of the House of Commons as ‘the grand inquest of the nation’” 

(Vaid, at para. 20). 

[293] The Fathers of Confederation and the Framers of the Constitution Act, 

1982, both recognized the importance of the parliamentary process by requiring that 

Parliament sit at least once every twelve months (s. 20 of the British North America 

Act, 1867 (as enacted) and s. 5 of the Charter). There is nothing more core to the 

legislative power than legislating. When the executive usurps this function, the 

separation of powers is clearly violated. 
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IV. Conclusion 

[294] When the clear text of ss. 17 and 91 of the Constitution Act, 1867, is read 

in light of the foundational constitutional principles of parliamentary sovereignty, rule 

of law and separation of powers, I have no doubt that clauses that purport to confer on 

the executive branch the power to nullify or amend Acts of Parliament are 

unconstitutional. In addition, the GGPPA cannot fall within a matter of national 

concern defined by minimum standards when such standards are those of the executive, 

and not those of the Parliament.  

[295] Therefore, while I agree with the Chief Justice’s formulation of the national 

concern branch analysis, I do not agree with his application of the law to the facts of 

this case. As this Act is presently drafted, it does not set minimum standards and 

delegates a legislative power to the executive. Accordingly, while I join the 

Chief Justice in finding that Parliament has the power to enact constitutionally valid 

legislation in this realm, I must partially dissent. 

 

The following are the reasons delivered by 

 

 BROWN J. —  

I. Introduction 
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[296] With the aim of mitigating climate change, the Greenhouse Gas Pollution 

Pricing Act, S.C. 2018, c. 12, s. 186 (“Act”), implements measures ⸺ specifically, 

carbon pricing (in the case of Part 1 of the Act) and the regulation of heavy industry (in 

the case of Part 2) ⸺ to discourage activities that emit greenhouse gases (“GHGs”) into 

the atmosphere.  

[297] The issue before us is whether the Act is intra vires Parliamentary 

authority. Importantly, the issue is not whether Parliament can act to combat climate 

change. It clearly can ⸺ indeed, it can do much of what it seeks to do in the Act by, for 

example, exercising its taxation power under s. 91 of the Constitution Act, 1867. Nor 

is the issue whether Parliament can act to confront this or other existential threats to 

the country. Again, it clearly can, by relying upon its broad residual power to legislate 

in response to emergencies for the peace, order, and good government of Canada 

(“POGG”). 

[298] In other words, the constitutionality of the scheme that Parliament has 

enacted in this case does not govern whether Parliament can seek to control GHG 

emissions so as to meet reduction targets. It can. The question before us goes simply to 

how Parliament has chosen to do so ⸺ and, in particular, whether it has chosen a means 

of doing so that is supported by its legislative authority as conferred by the Constitution 

of Canada. This question properly directs our attention to the structure and operation 

of the Act ⸺ features which receive little to no consideration in the majority’s reasons 

⸺ and to the jurisdictional basis upon which the Attorney General of Canada seeks to 
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uphold it. Again, it is worth stressing ⸺ since all parties before us say that much is at 

stake in the fight against climate change ⸺ that Parliament’s capacity to contribute 

meaningfully to that fight does not hang on the Court’s answer to the reference 

question.  

[299] The Attorney General of Canada urges us to find that the Act represents a 

constitutionally valid exercise by Parliament not of the powers it clearly has to address 

climate change, but of its residual authority to legislate with respect to matters of 

“national concern” under POGG. The significance of this cannot be overstated. This 

power ⸺ unlike Parliament’s authority to legislate in the face of national emergencies 

⸺ permanently vests exclusive jurisdiction in Parliament over the matter said to be of 

national concern. Were this simply the straightforward matter, as the Attorney General 

of Canada says, of requiring polluters to “pay”, the consequences for the division of 

powers would be minor. But neither the Attorney General nor the majority fairly or 

completely describes what the Act does. In particular, they downplay significantly what 

the Act actually authorizes the Governor in Council ⸺ that is, the federal Cabinet ⸺ 

to do, and ignore the detailed regulatory intrusion into matters of provincial jurisdiction 

authorized by Part 2 of the Act. The result is a permanent and significant expansion of 

federal power at the expense of provincial legislative authority ⸺ unsanctioned by our 

Constitution, and indeed, as I will explain, expressly precluded by it.  

[300] The majority accedes to all these things, granting the Attorney General of 

Canada everything he seeks. But it does not stop there. The majority goes even further, 
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in substance abandoning and re-writing this Court’s jurisprudence on the national 

concern branch of POGG as stated in R. v. Crown Zellerbach Canada Ltd., [1988] 1 

S.C.R. 401. Specifically, it dilutes the test stated in Crown Zellerbach, which required 

that a national concern exhibit qualities of “singleness, distinctiveness and 

indivisibility” (p. 432) from a matter falling within provincial legislative authority, by 

injecting into that test a body of unrelated trade and commerce jurisprudence. The result 

is a new three-step test. Under this new test, the requirement of “singleness, 

distinctiveness and indivisibility” is informed by two “principles” that “animat[e]” the 

inquiry (Chief Justice’s reasons, at para. 146). The first of these “animating” principles 

is two-pronged, and one of those prongs is informed by three “factors” (paras. 147, 151 

and 157). The second “animating principle” is to be analyzed by reference to three other 

requirements (paras. 152-56). To add to the confusion, the inevitable resulting 

expansion of federal authority under the national concern branch is fortified by the 

injection of judicial discretion into the scale of impact analysis, by which the scale of 

impact on provincial jurisdiction is balanced in light of other “interests”, which 

implicitly include the judiciary’s view of the importance of the matter (paras. 161 and 

206). (It is apparently to be assumed that all important matters fall within federal 

jurisdiction.) 

[301] But the true danger in the majority’s reasons for judgment does not lie in 

the blending of trade and commerce jurisprudence with POGG jurisprudence, or in the 

confusing and confused test that it states. It is in the majority’s abandonment of any 

meaningful constraint on the national concern branch of the POGG power. 
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[302] I concur with Rowe J.’s reasons and therefore adopt his review of the 

jurisprudence on the residual POGG power, conferred upon Parliament by the preamble 

to s. 91 of the Constitution Act, 1867. My reasons proceed as follows. First, I will 

canvass the scheme of the Act itself, with a view to explaining its structure and 

operation so as to characterize its pith and substance, and to classify it among the heads 

of legislative authority prescribed in the Constitution. In so doing, I will explain why 

Parliament’s reliance on the national concern doctrine to defend the Act encounters an 

insurmountable constitutional problem. The Act’s very structure belies any argument 

that its dominant subject matter relates to a distinctly federal matter, since it applies 

only where provincial legislatures have not enacted carbon pricing measures, either at 

all or as stringent as those preferred by the federal Cabinet. In other words, the Act’s 

structure and operation is premised on provincial legislatures having authority to enact 

the same scheme. This is fatal to the constitutionality of the Act under the POGG 

national concern branch, since s. 91 states provincial legislative authority is “assigned 

exclusively” ⸺ that is, to the exclusion of Parliament’s authority to act. This is a 

fundamental limiting feature of the federal POGG power for which the majority’s 

reasons do not account. 

[303] I will then consider how the Attorneys General of Canada and of British 

Columbia, seeking to overcome that objection, argue that the imposition of minimum 

national standards is the distinctly federal or national aspect of the matter. But this 

simply begs the question ⸺ minimum national standards of what? If the subject of 

those “minimum national standards” is a matter falling within provincial legislative 
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authority ⸺ which, again, the Act by its very structure contemplates ⸺ the injection of 

“minimum national standards” adds nothing. For example, until this Court’s judgment 

from which I now dissent, it would have been no more constitutional for Parliament to 

adopt “minimum national standards” governing hospital administration, the location or 

construction of hydroelectric generating facilities, the inflationary effects of 

intra-provincial trade and commerce (such as wage and price controls), or the 

exploration and development of non-renewable natural resources. Now, such things are 

entirely possible (at least, where a judge views them as being “important”). 

[304] It follows that the Act is not a valid exercise of Parliament’s residual 

legislative authority. Nor — though the argument was hardly pursued by the Attorney 

General of Canada — can the Act be upheld as a valid exercise of any other federal 

head of power, at least not without the benefit of fuller argument than the passing 

reference contained in the Attorney General’s factum. I would therefore conclude that 

the Act is wholly ultra vires Parliament. 

[305] Having disposed of the reference question by applying this Court’s 

jurisprudence, I will then turn to consider the majority’s dilution of the Crown 

Zellerbach test. 

II. The Act 

[306] The Act’s preamble describes climate change as a national problem, which 

cannot be contained within geographic boundaries and requires immediate action. It 
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therefore states its intention to create “incentives for . . . behavioural change” by 

implementing a “federal greenhouse gas emissions pricing scheme”.  

[307] Two distinct regulatory mechanisms are authorized by the Act. Part 1 

creates a regulatory charge on GHG-emitting fuels, which will increase annually until 

2022. This charge is levied against certain producers, distributors and importers, with 

the expectation that they will pass this charge on to end consumers. In this way, it is 

expected to change public behaviour, thereby reducing demand for and consumption 

of GHG-emitting fuels. Subject to a number of exceptions, the charge applies to fuels 

that are produced, delivered or used in a “listed province”, brought into a listed 

province from another place in Canada, or imported into Canada at a location in a listed 

province (ss. 17 to 39). The fuel charge currently applies to 22 fuels that emit GHGs 

when burned, including gasoline, diesel fuel, natural gas and “combustible waste”. The 

fuels are listed in Sch. 2 of the Act and are subject to modification by the federal 

Cabinet. 

[308] The second mechanism, created under Part 2, is described as an 

output-based pricing system (“OBPS”). The structure of the OBPS casts significant 

doubt on the correctness of the majority’s characterization of the entire Act’s pith and 

substance as “establishing minimum national standards of GHG price stringency to 

reduce GHG emissions” (para. 57). Rather, the OBPS is animated by concerns over 

industrial competitiveness in specific emissions-intensive Canadian industries that 

compete in international markets, and with the consequent economic and 
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environmental impacts of “carbon leakage” — the movement of industry to 

jurisdictions with a lower carbon price. Part 2, therefore, is designed not only “to create 

incentives for . . . behavioural change”, but also to maintain the international 

competitiveness of some emissions-intensive and trade-exposed industries (being those 

selected by the federal Cabinet) by exempting them from the fuel charge established by 

Part 1, and subjecting them instead to different levels of carbon pricing based on 

Cabinet’s responsiveness to the competitiveness and carbon leakage concerns of that 

particular industry. 

[309] Part 2 achieves its goal by authorizing the federal Cabinet to limit the total 

emissions that can be produced without charge by an industrial facility. It applies to 

facilities located in a listed province that either meet the criteria set out in the 

regulations or are designated by the Minister of the Environment. Facilities subject to 

the OBPS that operate within their emissions limit receive surplus credits called 

compliance units which can be sold or banked to offset future emissions. Facilities that 

exceed their limit must pay an excess emissions charge, remit compliance units, or 

both.  

[310] The emissions limit of a particular facility is calculated by multiplying its 

volume of production by a factor — in the language of the Act, a sector-specific 

“output-based standard” — set out in the Output-Based Pricing System Regulations, 

SOR/2019-266 (“Regulations”). This standard is typically based on a percentage of the 

national, production-weighted average emissions intensity of the specific industrial 
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activity in question (a large exception is electricity generation, where the standards are 

based on whether solid, liquid or gaseous fuels are used). The percentage used to 

calculate the standard is adjusted based on an assessment of competitiveness and 

carbon leakage concerns for that particular industrial activity. This assessment is 

crucial because the cost per tonne of carbon emitted in relation to any given industrial 

activity is dictated solely by the percentage used to set the output-based standard.  

[311] In the result, Part 2 grants the federal Cabinet the power to set carbon costs 

on an activity-by-activity basis. Schedule 1 of the Regulations sets out the standards 

for an array of different products, from bitumen to potash to pulp, that give rise to 

different carbon prices for emissions related to that product. 

[312] A key feature of the Act is that its application is dependent upon whether 

and how provinces have exercised their legislative authority to reduce GHG emissions. 

Meaning, the Act is designed to operate as a backstop, applying in only those provinces 

that have not (1) adopted carbon pricing as the means for reducing GHG emissions, (2) 

to a stringency that meets the federal Cabinet’s preferred measure. To allow for this 

contingent operation, the Act grants the federal Cabinet discretion to determine whether 

it will apply in a given province. (As I will discuss below, this is a significant 

consideration militating against the Act’s constitutionality.) In Part 1, ss. 166(2) and (3) 

provide that, “[f]or the purpose of ensuring that the pricing of greenhouse gas emissions 

is applied broadly in Canada at levels that the [federal Cabinet] considers appropriate”, 

Cabinet may designate the listed provinces in which the fuel charge regime will apply, 
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taking into account “the stringency of provincial pricing mechanisms for greenhouse 

gas emissions” as the primary factor. In Part 2, ss. 189(1) and (2) authorize Cabinet to 

designate the backstop jurisdictions in which Part 2 will apply, “[f]or the purpose of 

ensuring that the pricing of greenhouse gas emissions is applied broadly in Canada at 

levels that the [federal Cabinet] considers appropriate” taking into account, again, “the 

stringency of provincial pricing mechanisms for greenhouse gas emissions” as the 

primary factor.  

III. Analysis for Constitutionality 

[313] A reviewing court must apply two steps to determine whether an enactment 

falls within the legislative authority of the enacting body. First, the enactment must be 

characterized to determine its pith and substance or dominant subject matter. Secondly, 

the identified subject matter must be classified, with reference to the classes of subjects 

described in ss. 91 and 92 of the Constitution Act, 1867 (Desgagnés Transport Inc. v. 

Wärtsilä Canada Inc., 2019 SCC 58, at para. 30). Each step must be treated distinctly. 

Characterizing an enactment with reference to the heads of power creates “a danger 

that the whole exercise will become blurred and overly oriented towards results” 

(Chatterjee v. Ontario (Attorney General), 2009 SCC 19, [2009] 1 S.C.R. 624, at 

para. 16; see also A. S. Abel, “The Neglected Logic of 91 and 92” (1969), 

19 U.T.L.J. 487, at p. 490). At the same time, however, we cannot lose sight of how 

these two distinct steps interact. As Professor P. W. Hogg explains in Constitutional 

Law of Canada (5th ed. Supp. (loose-leaf)), vol. 1, at p. 15-6:  
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. . . neither of these two steps has any significance by itself. The challenged 

statute is characterized . . . as in relation to a “matter” (step 1) only to 

determine whether it is authorized by some head of power in the 

Constitution. The “classes of subjects” are interpreted (step 2) only to 

determine which one will accommodate the matter of a particular statute. 

[314] The analytical process differs somewhat, however, where, as here, 

Parliament relies upon the national concern branch of POGG as the source of its 

authority to legislate. After identifying the pith and substance of the impugned law, and 

deciding that it does not fall under an enumerated head of power, the reviewing court 

must then consider whether the matter said to be of national concern satisfies the 

requirements stated in Crown Zellerbach. 

A. Characterization 

[315] The pith and substance of a law has been described as “an abstract of the 

statute’s content”, or the law’s “dominant purpose”, “leading feature”, “true nature and 

character”, or “dominant or most important characteristic” (Whitbread v. Walley, 

[1990] 3 S.C.R. 1273, at p. 1286, citing P. W. Hogg, Constitutional Law of Canada 

(2nd ed. 1985), at p. 313; R. v. Morgentaler, [1993] 3 S.C.R. 463, at p. 482). It is well 

established that the dominant subject matter of an enactment is determined by 

considering its purpose and effects (Quebec (Attorney General) v. Canada (Attorney 

General), 2015 SCC 14, [2015] 1 S.C.R. 693, at para. 29). 

[316] Determining the appropriate breadth by which to characterize the 

impugned law is essential. The legislation’s dominant subject matter must be 
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characterized precisely enough for it to be associated with a specific class of subjects 

described in the Constitution’s heads of power. Characterizations that are too broad, 

vague, or general “are unhelpful in that they can be superficially assigned to various 

heads of powers” (Desgagnés, at para. 35; see also Reference re Assisted Human 

Reproduction Act, 2010 SCC 61, [2010] 3 S.C.R. 457, at para. 190). 

(1) Broad Proposed Characterizations 

[317] The Attorneys General of Ontario and Alberta describe the Act’s pith and 

substance as relating to the regulation of GHG emissions. I agree with the Attorneys 

General of Canada and British Columbia that this is too broad because it does not 

facilitate classification under a federal or provincial head of power. GHG emissions are 

produced by virtually all facets of human activity and can therefore be regulated in 

innumerable different ways that will correspond to different heads of power. In that 

sense, identifying “regulating GHG emissions” as the pith and substance of a law 

suffers from the same deficiency as “regulating the environment” which, as this Court 

has said, is “not an independent matter of legislation” but rather “a sweeping subject or 

theme virtually all-pervasive in its legislative implications”, that “touch[es] several of 

the heads of power assigned to the respective levels of government” (Friends of the 

Oldman River Society v. Canada (Minister of Transport), [1992] 1 S.C.R. 3, at 

pp. 63-64; R. v. Hydro-Québec, [1997] 3 S.C.R. 213, at para. 154, quoting W. R. 

Lederman, “Unity and Diversity in Canadian Federalism: Ideals and Methods of 

Moderation” (1975), 53 Can. Bar Rev. 597, at p. 610). Identifying the pith and substance 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

requires greater specificity in describing how the legislation proposes to regulate GHG 

emissions. Again, the purpose of characterization must be borne in mind: it is to 

facilitate classification so as to determine whether the Constitution grants the enacting 

body ⸺ in this case, Parliament ⸺ legislative authority over the subject matter. 

[318] In support of a broad characterization, Ontario says that legislative purpose 

must not be confused with the means chosen to achieve it, a proposition various parties 

attribute to this Court’s decision in Ward v. Canada (Attorney General), 2002 SCC 17, 

[2002] 1 S.C.R. 569, at para. 25 (A.F., Attorney General of Ontario, at para. 35; I.F., 

Attorney General of New Brunswick (38663 and 38781), at para. 20; I.F., Attorney 

General of Manitoba (38663 and 38781), at para. 25). But Ward simply reinforces the 

view that greater specificity than “regulating GHG emissions” is required. While the 

provision at issue in Ward imposed a prohibition on the “sale, trade or barter” of 

whitecoat and blueback seals, to refer to the legislation as prohibiting trade in baby 

seals was insufficiently precise. The same prohibition might relate to property and trade 

(authorized by s. 92(13)), or to conserving the economic viability of the seal fishery 

(authorized by s. 91(12)). It was clear from the broader context, however, that the 

enactment’s purpose was to conserve the seal fishery, and the enactment was therefore 

authorized by the federal government’s fisheries power (paras. 23 and 49). This Court’s 

statement in Ward was, accordingly, directed to cases where describing legislation only 

in terms of its means would not accurately capture its dominant subject matter. Nothing 

in Ward requires altogether excluding legislative means from the pith and substance 

analysis. 
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[319] Moreover, it will not always be possible to clearly distinguish between 

means and purpose. The end goal at one level of abstraction may be viewed as the 

means to some broader goal at another level of abstraction. Here, for example, carbon 

pricing is the chosen means to generate behavioral change, which is the chosen means 

to reduce GHG emissions, which is the chosen means to combat climate change. 

Feasibility and efficacy aside, alternatives exist at each level of abstraction: the 

government might opt to remove GHGs from the atmosphere to combat climate 

change; it might prohibit certain products or activities to reduce GHG emissions; and 

it might reward “green” behaviours to generate behavioral change. It cannot therefore 

be said, as a general proposition, that the dominant subject matter of an enactment must 

not refer to the means chosen to implement the legislative purpose. That said, and as I 

will explain below, to incorporate the legislative means within the pith and substance 

of a statute will have particular consequences when deciding its constitutionality under 

the national concern branch of POGG.  

[320] Whether one views the stated subject matter as the means or the objective 

depends, then, on the chosen level of abstraction. And the determinative consideration 

in identifying an appropriate level of abstraction should be facilitating the subject 

matter’s classification among the classes of subjects described in ss. 91 and 92 so far 

as necessary to resolve the case. If an enactment’s subject matter could be classified 

under different heads of power listed under both ss. 91 and 92, then the subject matter 

should be identified with more precision until it is clear which single level of authority 

(as between federal and provincial) may legislate in respect thereof (Reference re 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

Assisted Human Reproduction Act, at para. 190). A sufficiently precise description may 

well refer to why and how the law operates (Chatterjee, at para. 16). 

(2) Narrow Proposed Characterizations 

[321] I turn now to the characterizations advanced by the Attorneys General of 

Canada and British Columbia in support of their arguments that the Act is intra vires 

Parliamentary authority to regulate matters of national concern under POGG. 

[322] I observe at the outset that, when Parliament seeks to permanently and 

exclusively regulate a matter of national concern, one would expect the Attorney 

General of Canada to have a single, clear, and consistent position about just what he 

thinks Parliament was doing. More particularly, he should be able to readily ⸺ and, 

again, consistently ⸺ identify the narrow and distinct matter that the legislation in 

question addresses. That has not occurred here. Instead, the Attorney General has 

offered up a vast array of shifting arguments in various courts at various stages in the 

proceedings. This alone should provoke deep suspicion about the correctness of those 

arguments. 

[323] To assuage these suspicions, the Attorney General of Canada 

acknowledges that his approach has “evolved”, having been “informed” along the way 

“by the characterizations of [the] courts below” (R.F., at para. 61). So where has this 

“evolution” brought him? Before this Court, it has at last brought him to the revelation 
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that the Act’s dominant subject matter is “establishing minimum national standards 

integral to reducing nationwide GHG emissions” (para. 56 (emphasis deleted)).  

[324] This is similar to the characterization that the Attorney General of British 

Columbia successfully urged the Court of Appeal for Saskatchewan to adopt: 

“. . . ‘minimum national standards of stringency for pricing GHG emissions’” (2019 

SKCA 40, 440 D.L.R. (4th) 398, at paras. 11 and 431). Before us, British Columbia 

urged a variation, specifically: “. . . establishing minimum national pricing standards 

to allocate part of Canada’s targets for GHG emissions reduction” (A.F., at para. 2 

(emphasis deleted)). 

[325] None of these characterizations can be sustained.  

[326] The principal difficulty with these submissions is the invocation of 

“minimum national standards”. It adds nothing to the pith and substance of a matter, 

which is directed not to the fact of a standard, but to the subject matter to which the 

standard is to be applied. In other words, identifying “minimum national standards” as 

part of the dominant subject matter begs the very question which the characterization 

analysis seeks to answer: minimum national standards of what?  

[327] “Minimum national standards” is a nothing. It is an artifice — or, as the 

Attorney General of Alberta puts it, a rhetorical “sleight of hand” (R.F., at para. 44). 

Only federally enacted standards can be both “national” (in the sense that only federal 

legislation can apply nationwide, while provincial legislative authority cannot extend 
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beyond its borders) and a “minimum” (since, if a provincial standard is different from 

a corresponding federal standard, the operation of paramountcy ensures that the federal 

standard will prevail). In the result, using “minimum” and “national” to describe the 

Act’s pith and substance is empty and misleading.  

[328] None of this is answered by the majority. Indeed, nowhere does the 

majority justify the inclusion of “minimum national standards” in its characterization 

of the pith and substance of the Act. Instead, the majority simply and peremptorily 

expresses its “view” that “the federal government’s intention was not to take over the 

field of regulating GHG emissions, or even that of GHG pricing, but was, rather, to 

establish minimum national standards of GHG price stringency for GHG emissions”, 

and that “minimum national standards” adds something “essential” to the pith and 

substance of the Act (paras. 65 and 81). The majority also says that the impugned 

federal legislation in Hydro-Québec (which also included a backstop) was not 

described by this Court as imposing minimum national standards (at para. 33, per 

Lamer C.J. and Iacobucci J., dissenting, and at paras. 130 and 146, per La Forest J.), 

because the backstop nature of that legislation was but a “mere feature” ⸺ whereas, in 

this case, the backstop nature of the Act is its “main thrust”, “dominant characteristic”, 

and “defining feature” (Chief Justice’s reasons, at para. 82). Respectfully, the 

distinction between a legislative structure that operates as a “mere” feature as opposed 

to a “dominant” or “defining” one is elusive. Indeed, my colleagues appear also to find 

it so, since they do not explain it. Little in Part 1 or 2 of the Act is cited in support for 

the proposition that, here, the backstop model is a “defining”, as opposed to a “mere”, 
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feature. We are simply to accept that this is so because the majority declares it to be so, 

citing not the actual statute and what it does, but instead the Final Report of the 

Federal-Provincial-Territorial Working Group on Carbon Pricing Mechanisms, 2016 

(online), two federal reports, and excerpts from debates in the House of Commons 

(paras. 65-67). While these sources form part of the relevant backdrop, they are not a 

proxy for serious judicial scrutiny of the Act and, in particular, of Part 2 ⸺ the slightest 

attention to which reveals, as I have already described, that it does indeed have the 

potential to “take over the field of regulating GHG emissions” in the listed industries. 

[329] The majority responds to this point by stating that some federal legislation 

— such as the legislation at issue in Reference re Securities Act, 2011 SCC 66, [2011] 

3 S.C.R. 837 (“2011 Securities Reference”), which allowed provinces to opt-in — does 

not necessarily apply nationally or create a minimum standard. Here, by contrast, the 

Act “applies in all the provinces at all times” (yet it is not a “blunt unified national 

system”) (Chief Justice’s reasons, at para. 81). This, says the majority, somehow 

legitimizes the inclusion of “minimum national standards” in its description of the Act’s 

pith and substance (para. 81). With respect, this misses the critical point. It is not that 

all federal legislation imposes minimum national standards, but rather that, by 

operation of paramountcy and the territorial limits of provincial jurisdiction, only 

Parliament is capable of imposing minimum national standards. The inclusion of 

“minimum national standards” in the pith and substance of a federal statute effectively 

decides the jurisdictional dispute. While, as I have explained, it can be appropriate to 

include reference to the legislative means in the pith and substance, it is entirely 
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inappropriate to short-circuit the analysis by describing the means as something that 

only federal legislative authority can undertake.  

[330] In short, and remarkably, the majority barely acknowledges that this idea 

of describing the pith and substance of a statute in terms of “minimum national 

standards” might be the least bit controversial, saying nothing to justify it, either 

generally or specifically. Indeed, in the face of objections thereto from the parties, and 

majority and dissenting judgments at the courts of appeal, one can only surmise that 

the majority does not wish to truly engage the point. This may well be because the 

device of “minimum national standards” allows the majority to effectively bypass 

several steps of their diluted reformulation of the test for the national concern branch 

from Crown Zellerbach ⸺ a subject to which I return below. 

[331] A final point about “minimum national standards”. Even if “minimum 

national standards” represented anything meaningful for our purposes, the fact remains 

that Part 2 of the Act imposes no explicit standards, whether “minimum” or “national”. 

Rather, it allows the federal Cabinet to selectively impose an array of carbon prices on 

an array of different trade-exposed industries, with the stated goal of maintaining their 

international competitiveness and minimizing carbon leakage.  

[332] The Attorney General of Canada’s reference to “integral” standards also 

has no relevance to identifying the Act’s pith and substance. Determining whether the 

standards implemented through the Act are “integral” to reducing Canada’s GHG 

emissions would require this Court to consider whether the standards set out in the Act 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

are effective. Yet, as this Court has repeatedly maintained, “the efficacy of the law is 

not a valid consideration in the pith and substance analysis” (Ward, at para. 22). Indeed, 

“the wisdom or expediency or likely success of a particular policy expressed in 

legislation is not subject to judicial review” (Re: Anti-Inflation Act, [1976] 2 S.C.R. 

373, at p. 425). Whether and to what extent any given standard is integral to reducing 

Canada’s GHG emissions is a matter of policy that has no bearing on the constitutional 

question facing this Court. 

[333] Without “minimum national standards” and “integral” to round out the 

characterization proposed by the Attorney General of Canada, we are left with 

“reducing nationwide GHG emissions” which ⸺ as a statement of the goal of the law 

without any reference to the means proposed to achieve it ⸺ obviously lacks the 

specificity necessary to enable classification. This Court’s description of the Act’s 

subject matter should provide “an abstract of [its] content, instancing the subjects or 

situations to which it applies and the ways it proposes to govern them” (Abel, at p. 490). 

In order to determine whether the federal government can enact any particular GHG 

emission “standard of stringency”, we must describe, concisely but precisely, how that 

standard operates.  

[334] Turning to the Attorney General of British Columbia’s proposed 

characterization, without “minimum national standards”, we are left with “allocat[ing] 

part of Canada’s targets for GHG emissions reduction”. However, as the Attorney 

General of Alberta points out, it is difficult to accept that the Act allocates part of 
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Canada’s overall targets when it “neither sets nor allocates any targets” at all (R.F., at 

para. 45). The Act imposes a fuel charge and gives the federal Cabinet policy levers to 

set carbon prices by industry. This is an odd way to allocate emissions reduction targets. 

[335] For these reasons, Canada and British Columbia’s proposed 

characterizations of the Act’s pith and substance must be rejected. It is therefore 

necessary to analyze anew the purpose and effects of the law so as to characterize them 

appropriately. 

(3) Purpose and Effects 

[336] There is no real dispute about the Act’s purpose. Its broad aim is to reduce 

Canada’s GHG emissions to mitigate climate change. More narrowly, the Act’s purpose 

is to change behaviour. Its preamble states that behavioral change “is necessary for 

effective action against climate change” and, further, that “the pricing of greenhouse 

gas emissions on a basis that increases over time is an appropriate and efficient way to 

create incentives for that behavioural change”. The Act refers to Canada having made 

international commitments to reducing its GHG emissions. 

[337] The difficulty with many of the submissions before us, however, including 

those of the Attorney General of Canada, is that they attempt to characterize the pith 

and substance of the Act as if Parts 1 and 2 were each doing the same thing in the same 

way. The majority’s pith and substance analysis is based on the same premise 

(para. 71). This is both inexplicable and superficial. Inexplicable, because the two parts 
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of the Act are not remotely similar to each other; Parliament could have set out each 

Part in its own statute. Indeed, doing so might have prompted the majority to consider 

the distinct operational features of each Part. And superficial, because it pays little 

attention to the regulations; where regulations have been passed, they can ⸺ and, here, 

should ⸺ be scrutinized to ascertain the true intent of the legislature (Reference re 

Assisted Human Reproduction Act, at para. 84). While Part 1 of the Act increases the 

cost of producing, delivering, using, or importing fuels that produce GHG emissions 

(which is expected to be passed on to consumers through an increase in the ultimate 

retail cost of those fuels), Part 2 does something quite different: it increases the cost of 

certain industrial activities by charging large facilities for producing GHG emissions 

over prescribed limits based on their particular industry and production processes. 

Part 2 also alleviates the impact of carbon pricing on some industries, but not all: the 

OBPS covers only the emissions-intensive trade-exposed industries that carry out an 

activity that the federal Cabinet chooses to list in the regulations. Picking winners and 

losers in this way is the stuff of industrial policy, not carbon price stringency.  

[338] It becomes even more difficult to reconcile Part 2 with the notion of carbon 

price stringency when considering the effects of the Regulations themselves. My 

colleague Rowe J. has comprehensively reviewed the provisions in the Act that 

empower the federal Cabinet to make regulations, and I endorse his analysis, to which 

I add this. The current regulations impose varying carbon costs on the industries subject 

to the OBPS. The present Regulations establish, by my count, 78 separate output-based 

standards across 38 industrial activities. As these output-based standards depend on a 
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chosen level of stringency (to be decided based on competitiveness and carbon leakage 

concerns), the output-based standards ⸺ and thus the average cost per tonne of GHG 

emissions ⸺ varies for each of these activities. For example, the 2019 Regulatory 

Impact Analysis Statement indicates that a stringency of 95 percent of the average 

emissions intensity is prescribed for iron, steel and cement production, which (with an 

excess emissions charge of $40 per tonne of carbon emissions in 2021) sets an average 

carbon cost of $2 per tonne; a stringency of 90 percent is prescribed for refineries and 

petrochemical production, setting an average carbon cost of $4 per tonne; and a 

stringency of 80 percent is prescribed for mining, potash and bitumen production and 

upgrading, setting an average carbon cost of $8 per tonne (Canada Gazette, Part II, 

vol. 153, No. 14, July 10, 2019, at pp. 5387-88 and 5391).  

[339] I stress Part 2 here because, in analysing the scale and sweep of discretion 

granted to the federal Cabinet under Part 2 of the Act, the majority vastly understates 

what Part 2 actually does. For example, after referring to the federal Cabinet’s power 

under Part 2 to regulate and issue orders that take it deep into matters of industrial 

policy, the majority says that, like in Part 1, “no aspect of the discretion provided for 

in Part 2 permits the Governor in Council to regulate GHG emissions broadly or to 

regulate specific industries in any way other than by setting GHG emissions limits and 

pricing excess emissions across the country” (para. 76). But this ignores the detailed 

regulation-making powers in Part 2, including the federal Cabinet’s discretion to set ⸺ 

on an industry-by-industry basis ⸺ output-based pricing standards under the 

Regulations, and to select which industries are exempt from having to pay the Part 1 
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fuel charge so as to preserve their international competitiveness. Rather than establish 

minimum national standards, therefore, it seems more correct to say that the Act 

empowers the federal Cabinet to establish variable and inconsistent standards for an 

array of different industrial activities.  

[340] It follows from the foregoing that the pith and substance of Parts 1 and 2 

of the Act ought to be characterized separately. And it also follows from the foregoing 

that the pith and substance of Part 1 of the Act is the reduction of GHG emissions by 

raising the cost of fuel. The pith and substance of Part 2 of the Act is the reduction of 

GHG emissions by pricing emissions in a manner that distinguishes among industries 

based on emissions intensity and trade exposure.  

B. Classification 

[341] I now turn to determining the class of subjects ⸺ that is, the heads of power 

under our Constitution ⸺ to which each of the enactment’s two dominant subject 

matters belongs. While the Attorney General of Canada and my colleagues in the 

majority have rushed directly to consider whether the Act’s dominant subject matter 

fits within the national concern branch of POGG, doing so is unsound as a matter of 

constitutional methodology: generally, courts should look first to the enumerated 

powers, resorting to the residual POGG authority only if necessary (Hydro-Québec, at 

para. 110, per La Forest J.; see also Hogg, at pp. 17-4 to 17-7; and D. Gibson, 

“Measuring ‘National Dimensions’” (1976), 7 Man. L.J. 15, at p. 17). 
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(1) Provincial Jurisdiction 

[342] It must be remembered that the Act’s entire scheme is premised on the 

provinces having jurisdiction to do precisely what Parliament has presumed to do in 

the Act ⸺ that is, to impose carbon pricing through a comparable scheme. 

[343] Provincial jurisdiction over property and civil rights authorized by 

s. 92(13) stands out as the most relevant source of legislative authority for the pith and 

substance of Parts 1 and 2 of the Act. Regulating trade and industrial activity, all within 

the boundaries of specified provinces, is indisputably captured by this broad head of 

power, which includes the regulation of business not coming within one of the 

enumerated federal heads of power, as well as, of course, the law of property and of 

contracts (Hogg, at pp. 21-2 to 21-3 and 21-8 to 21-10; Citizens Insurance Co. v. 

Parsons (1881), 7 App. Cas. 96 (P.C.), at p. 110; Lederman, at pp. 603-4). Indeed, as I 

have explained, the Act operates as a backstop, operating only where provincial 

legislative authority is not exercised, or not exercised in a manner acceptable to the 

federal Cabinet.  

[344] The majority acknowledges the importance of s. 92(13), emphasizing its 

importance for Quebec. Ironically, as I shall explain below, that importance is 

reinforced by Quebec’s conspicuous absence from s. 94’s provision for the uniformity 

of laws governing property and civil rights ⸺ an important feature of the terms on 

which Quebec entered Confederation, and which the majority ignores. Further, the 

majority’s meager appreciation of s. 92(13)’s significance is made evident both by the 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

majority’s description of it as a tool merely for preserving “regional and cultural 

diversity” (para. 210), and by the hard reality that, under this legislation, the authority 

of Quebec and the other provinces under s. 92(13) is now subordinate to federal 

authority. To announce that the new national concern test invented by the majority is 

both “rigorous” and a “meaningful constraint” on federal power does not make it so 

(para. 210). With respect, and as I shall also explain, the majority’s new test, far from 

constraining federal authority, instead enables it to encroach on provincial authority, 

notably that under s. 92(13). 

[345] The provincial residuum in s. 92(16), granting authority over all matters of 

a local or private nature, could also authorise Parts 1 and 2 of the Act in the alternative 

(Hogg, at pp. 21-4 to 21-5). 

[346] Part 2 of the Act, as a deep foray into industrial policy, also falls within 

matters of provincial legislative authority granted by s. 92(10) over local works and 

undertakings. Also relevant to Part 2 of the Act — with its emphasis on heavy industrial 

emitters, trade exposure, and international competitiveness — is s. 92A. This head of 

power gives the provinces the exclusive jurisdiction to make laws in relation to the 

exploration, development, conservation, and management of non-renewable natural 

resources in the province. Though not intended to derogate from the existing powers of 

Parliament, the resource amendment fortifies the pre-existing provincial powers in this 

area and gives the provinces indirect taxation powers, and greater control over, their 

natural resources (W. D. Moull, “Section 92A of the Constitution Act, 1867” (1983), 
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61 Can. Bar Rev. 715, at p. 716; Ontario Hydro v. Ontario (Labour Relations Board), 

[1993] 3 S.C.R. 327, at pp. 375-77; Westcoast Energy Inc. v. Canada (National Energy 

Board), [1998] 1 S.C.R. 322, at para. 84). 

[347] The foregoing identification of several areas of provincial legislative 

authority over the dominant subject matter of a federal statute should ⸺ and, as a matter 

of this Court’s constitutional methodology, always has ⸺ led this Court to the 

conclusion that the statute is ultra vires Parliament (barring application of the double 

aspect or ancillary powers doctrines). As McLachlin C.J. wrote for the majority in 

Quebec (Attorney General) v. Lacombe, 2010 SCC 38, [2010] 2 S.C.R. 453, at para. 19,  

 [t]he first step in determining the validity of the amendments brought 

by by-law No. 260 is to identify their dominant characteristic. This is 

known as the “matter” of the legislation. Once the matter of the legislation 

has been determined, the next step is to assign this matter to one or more 

heads of legislative power. If the matter comes within one of the heads of 

power allocated to the provinces under the Constitution Act, 1867, then the 

impugned law is valid. If it does not, then the court must consider whether 

the prima facie invalid law is saved by the doctrine of ancillary powers. 

[Emphasis added; citations omitted.] 

[348] And so, in this case the identification of several applicable provincial heads 

of power should truly be the end of the matter. This is because all such heads of power, 

including those I have just identified as applicable here, are, by the terms of s. 92 (and 

s. 92A(1)), matters over which provincial legislatures “may exclusively make Laws”. 

And, by the terms of s. 91, the POGG power applies only “in relation to all Matters not 

coming within the Classes of Subjects by this Act assigned exclusively to the 

Legislatures of the Provinces”. While the constitutional text of “not coming within the 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

Classes of Subjects . . . assigned exclusively to . . . the Provinces” is recounted in 

passing by my colleagues in the majority, they give it no consideration (Chief Justice’s 

reasons, at para. 89). Instead, they offer up bromides about the need to “maintain the 

autonomy of the provinces and respect the diversity of Confederation” (paras. 4, 48-50 

and 89-90) — which assurances are belied by majority judgment’s eliding of clear 

constitutional text that was intended to maintain that very provincial autonomy and 

diversity. The objection, therefore, remains unanswered: the exclusivity of provincial 

jurisdiction over matters falling under s. 92 is fundamental to the Canadian brand of 

federalism, and was a unique and deliberate choice by the makers of our Constitution 

who were concerned about federal overreach via the POGG power ⸺ a concern, until 

now, shared by this Court. 

[349] The language of “peace, order, and good government” (often in the form 

of “peace, welfare, and good government”, or “welfare, peace, and good government”) 

was frequently included in Imperial constituting documents long before the 

Constitution Act, 1867 (appearing, for example, in the Royal Proclamation 1763 

(G.B.), 3 Geo. 3 (reproduced in R.S.C. 1985, App. II, No. 1); the Commission 

appointing James Murray, Captain General and Governor in Chief of the Province of 

Quebec, November 21, 1763 (reproduced in Sessional Papers, vol. XLI, 3rd Sess., 10th 

Parl., 1907, No. 18, at p. 128); the Quebec Act, 1774 (G.B.), 14 Geo. 3, c. 83 

(reproduced in R.S.C. 1985, App. II, No. 2); An Act for the better regulating the 

Government of the Province of the Massachuset’s Bay in New England (G.B.), 1774, 

14 Geo. 3, c. 45; the Constitutional Act, 1791 (G.B.), 31 Geo. 3, c. 31 (reproduced in 
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R.S.C. 1985, App. II, No. 3); An Act to make temporary Provision for the Government 

of Lower Canada (U.K.), 1838, 1 & 2 Vict., c. 9; the Union Act, 1840 (U.K.), 3 & 4 

Vict., c. 35 (reproduced in R.S.C. 1985, App. II, No. 4); An Act to provide for the 

Government of British Columbia (U.K.), 1858, 21 & 22 Vict., c. 99; and the Colonial 

Laws Validity Act, 1865 (U.K.), 28 & 29 Vict., c. 63). (See, generally, S. Reid and 

M. Scott, Interpretative note on the terms “Peace, order and good government” and 

“Peace, welfare and good government”, April 7, 2020 (online).) 

[350] What is different, however, about s. 91 of the Constitution Act, 1867 is the 

caveat that laws made under the POGG power may “not com[e] within the Classes of 

Subjects . . . assigned exclusively to . . . the Provinces”. While the above-listed 

constitutional documents all contain a caveat, it was to the effect that the law-making 

power being conferred should not be exercised in a manner inconsistent with the laws 

of the Imperial Parliament. For example, the Royal Proclamation cautioned that laws 

enacted for the “Peace, Welfare, and good Government” should be “as near as may be 

agreeable to the Laws of England”. But our Constitution imposed a new kind of caveat, 

by its terms clearly designed to preserve the integrity of provincial legislative authority. 

And it makes clear that the federal law-making authority for the peace, order, and good 

government of Canada was intended to be subject to the division of powers. Within 

their areas of legislative authority, provinces are not only sovereign, but exclusively so. 

Hence the constitutional impossibility of the Act’s backstop model: if the provinces 

have jurisdiction to do what the Act does ⸺ and, that is, again, the very premise of the 
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Act’s scheme ⸺ then the Act cannot be constitutional under the national concern branch 

of POGG.  

[351] Again, my colleagues in the majority do not grapple with this fundamental 

objection, despite accepting that the provinces have the jurisdiction under ss. 92(13) 

and (16) and 92A to do precisely what the Act does (para. 197). Instead, they accept 

the submissions of the Attorneys General of Canada and of British Columbia that 

something else is going on here, that some aspect of the Act is truly and distinctly 

national in scope and lies outside provincial jurisdiction which can be regulated by 

Parliament under the POGG residual authority over matters of national concern. While 

these submissions are premised on what I have explained is an inadequate description 

of the pith and substance of the Act, I now turn to show that this view is unsustainable 

on this Court’s jurisprudence. 

(2) The National Concern Branch of POGG  

(a)  Defining the Matter of National Concern 

[352] The Attorneys General of Canada and British Columbia urge us to find that 

their proposed characterizations of the pith and substance of the Act are one and the 

same as the matters of national concern falling under the POGG power. This point 

reveals a lack of clarity in the jurisprudence, stemming from the particular way in which 

the division of powers analysis proceeds under POGG relative to the enumerated heads 

of power under s. 91. As I have explained, where an enumerated head of power is relied 
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upon, the pith and substance of the impugned law is identified at the characterization 

step (for instance, “enhancing public safety by controlling access to firearms through 

prohibitions and penalties” in Reference re Firearms Act (Can.), 2000 SCC 31, [2000] 

1 S.C.R. 783, at para. 4), and that pith and substance is then classified under a head of 

power or class of subjects (in that case, the criminal law power in s. 91(27)).  

[353] The analysis proceeds somewhat differently, however, where, as here, 

Parliament relies upon the national concern branch of POGG as the source of its 

authority to legislate. After identifying the pith and substance of the impugned law, and 

after deciding that it does not fall under an enumerated head of power, the reviewing 

court must then consider whether the matter said to be of national concern satisfies the 

requirements stated in Crown Zellerbach. If so, the matter is placed under exclusive 

and permanent federal jurisdiction. The question arises, however, whether the pith and 

substance of the impugned legislation should or can be coextensive with the matter of 

national concern, or whether the matter of national concern should or can be broader 

than the pith and substance of the legislation. The POGG jurisprudence offers little 

guidance on this point. The cases have described the matters of national concern both 

broadly (as in Johannesson v. Municipality of West St. Paul, [1952] 1 S.C.R. 292 

(aeronautics) and Ontario Hydro (atomic energy)) and narrowly (as in Munro v. 

National Capital Commission, [1966] S.C.R. 663 (the development, conservation and 

improvement of the National Capital Region in accordance with a coherent plan)), 

depending on the particular question to be resolved. What the cases have not done ⸺ 

with the possible exception of Crown Zellerbach ⸺ is include, within the description 
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of the matter of national concern, the legislative means of the particular statute under 

review. (In Crown Zellerbach, the matter of national concern is described at p. 436 as 

both “[m]arine pollution” and “the control of marine pollution by the dumping of 

substances”, although later cases have described the matter of national concern 

identified in Crown Zellerbach as only “marine pollution”, without the additional 

reference to legislative means: see Hydro-Québec, at para. 115, and Friends of the 

Oldman River Society, at p. 64.) 

[354] As a general proposition, if a proposed matter of national concern is 

described more narrowly ⸺ for instance, by including legislative means ⸺ it will be 

easier for that matter to qualify under the test for applying the national concern doctrine 

stated in Crown Zellerbach. This is because, again generally, it is easier to demonstrate 

that a narrowly defined matter has a singleness, distinctiveness and indivisibility that 

clearly distinguishes it from matters of provincial concern. And, of course, the narrower 

the matter, the less the impact on provincial jurisdiction. The majority accepts the 

proposition that identifying the matter of national concern is simply a matter of 

identifying the pith and substance of the statute under review, which can, as here, 

include legislative means. Indeed, the majority says it must be so; one must always be 

the same as the other (paras. 115-16). But accepting this view effectively confines 

Parliament to that particular legislative means in responding to the matter of national 

concern. This would be unprecedented and undesirable. The arguments of the 

Attorneys General of Canada and of British Columbia illustrate this point.  
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[355] The Attorney General of Canada urges us to find that the matter of national 

concern to be recognized under POGG is precisely the same as its proposed pith and 

substance of the law, namely, “establishing minimum national standards integral to 

reducing nationwide GHG emissions”. The Attorney General of British Columbia 

similarly urges us to accept the matter of national concern in the same terms as his 

proposed pith and substance of the law: “. . . establishing minimum national pricing 

standards to allocate part of Canada’s targets for GHG emissions reduction”. To be 

clear, then, each of these submissions couple a description of the legislative means 

(minimum national standards) with the purpose of the law. 

[356] Considering first the Attorney General of Canada’s proposed matter of 

national concern, I have already explained that it is not a court’s place to consider 

whether regulatory measures are “effective” or “integral”. Doing so is no more 

appropriate at the classification step than it is at the characterization step ⸺ and, in any 

event, the efficacy of legislation is irrelevant to distinguishing an area of distinctly 

federal jurisdiction from that of provincial jurisdiction. What is of greater significance 

here is the invocation, common to the proposals of the Attorney General of Canada and 

the Attorney General of British Columbia, of “minimum national standards”. As I have 

also explained, when used to characterize the pith and substance of the Act, this phrase 

is empty and misleading, and it can be rejected for that reason alone. But reliance upon 

“minimum national standards” is even less tenable as a proposed matter of national 

concern. Indeed, its acceptance as such would work pernicious effects on federalism.  
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[357] By way of explanation, the Attorney General of Canada urges us in his 

factum to find that a matter formerly under provincial jurisdiction is “transformed” 

(how, he does not say) into a matter of national concern when “minimum national 

standards” are invoked. This is simply not possible. Were it so, Parliament could 

unilaterally create an area of distinctly federal jurisdiction from matters that fall within 

exclusive provincial jurisdiction simply by doing the very thing that exclusive 

provincial jurisdiction was intended to preclude: legislating a national standard in 

respect of that matter. So understood, every subject matter listed under s. 92 of the 

Constitution Act, 1867 could be viewed as having a national component. The 

possibilities are endless: “minimum national standards” governing hospital and health 

care administration; “minimum national standards” governing the availability of 

bilingual municipal services; “minimum national standards” governing the location or 

construction of hydroelectric generating stations; “minimal national standards” of 

second-language education in public schools; or “minimum national standards” 

governing the content of public school courses in 18th century Canadian history.  

[358] For this to serve as a basis for recognizing that some aspect of an area of 

provincial jurisdiction is truly and distinctly “national” in scope, and therefore actually 

lies outside provincial jurisdiction, “is to create something out of nothing and to subject 

every area of provincial jurisdiction to the potential setting of national standards that 

denude provincial power” (D. Newman, “Federalism, Subsidiarity, and Carbon Taxes” 

(2019), 82 Sask. L. Rev. 187, at p. 199). It represents a model of supervisory federalism. 

This is all but acknowledged by my majoritarian colleagues who, in minimizing the 
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Act’s effects on provincial authority, repeatedly stress that provinces are “free” to 

“implement their own GHG pricing mechanisms”, to “prescribe any rules for provincial 

pricing mechanisms”, to “design and legislate any GHG pricing system”, or to “design 

any GHG pricing system they choose” ⸺ but then adding, every time, the caveat “as 

long as” (or “provided”) they are “sufficiently stringent” to meet “the 

federally-designated standards”, or “targets” (paras. 27, 61, 65, 72, 79, 81, 178, 179, 

183, 186, 200 and 206 (emphasis added)). In other words, the provinces can exercise 

their jurisdiction however they like, as long as they do so in a manner that the federal 

Cabinet also likes. And yet, “[e]nsuring provincial compliance with Parliament’s 

wishes” is hardly an appropriate basis for recognizing a new matter of national concern 

(J. Hunter, “Saving the Planet Doesn’t Mean You Can’t Save the Federation: 

Greenhouse Gases Are Not a Matter of National Concern” (2021), 100 S.C.L.R. (2d) 

59, at p. 79).  

[359] Much the same can be said about British Columbia’s submission that 

“allocat[ing] part of Canada’s targets for GHG emissions reduction” is an appropriate 

matter of national concern. As I have already explained, this is not an accurate 

description of the pith and substance of the Act. More to the point, however, the notion 

of allocating national targets encounters the same objection as Canada’s minimum 

national standards: it is an artifice which, once grafted onto matters that are plainly of 

provincial jurisdiction (as the backstop scheme of the Act itself contemplates) adds 

nothing. And like minimum national standards, it can be applied to open up any area 

of provincial jurisdiction to unconstitutional federal intrusion once Parliament decides 
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to legislate uniform treatment in the form of mandatory, national “targets”. In this 

sense, there is no difference between Parliament legislating national standards and 

legislating national targets. 

[360] British Columbia responds to this concern by raising the provincial 

inability test, coupled with a submission that, in most areas of provincial jurisdiction, 

there is no need for Parliament to interfere by enacting national targets. This is because, 

the argument goes, provincial legislation on such matters ⸺ for instance, education ⸺ 

has primarily intra-provincial impacts, such that the costs and benefits of the 

legislature’s policy choice are felt principally within the province. Education is 

therefore said to be unlike GHG emissions, since minimum national standards in 

education “would not indivisibly address a provincial inability” (A.F., Attorney 

General of British Columbia, at para. 49).  

[361] But this submission misconceives the proper focus of the provincial 

inability test, a subject to which I will return below. For now, it suffices to observe that 

the existence of extra-provincial impacts does not mean that uniform legislative 

treatment is truly essential ⸺ as is made clear by considering, with reference to 

Anti-Inflation, the extra-provincial inflationary impacts of intra-provincial economic 

activities. It hardly seems likely that a similarly imaginative argument in that case about 

imposing “minimum national standards” or “allocating national targets” related to the 

containment and reduction of inflation would have moved Beetz J. from his conclusion 

that inflation was inappropriate as a matter of national concern. 
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[362] More fundamentally, I reject the idea that adding “minimum national 

standards” or the “allocation of nationwide targets” to a proposed matter creates or 

identifies a distinctly federal aspect of that matter. On this point, various parties 

invoked the concept of “systemic risk”, borrowed from the securities references ⸺ as 

indeed does the majority (at paras. 176 and 182) ⸺ to support a finding that the 

proposed matter met the requirements of the provincial inability test. In the 2011 

Securities Reference, this Court accepted that federal securities legislation engaged 

trade as a whole (as is required under the trade and commerce power), but nevertheless 

found that the law went too far by delving into “detailed regulation of all aspects of 

trading in securities, a matter that has long been viewed as provincial” (para. 114 

(emphasis in original)). A more focussed law that was “limited to addressing issues and 

risk of a systemic nature that may represent a material threat to the stability of Canada’s 

financial system” was later upheld in the Reference re Pan‑Canadian Securities 

Regulation, 2018 SCC 48, [2018] 3 S.C.R. 189 (“2018 Securities Reference”) because 

“the regulation of systemic risk in capital markets goes to promoting the stability of the 

economy generally, not the stability of one economic sector in particular” (para. 111 

(emphasis in original)). 

[363] The submission that the proposed matter is suitable as a matter of national 

concern because it addresses the systemic risks of climate change has superficial 

appeal. But this ignores fundamental differences between the respective analyses under 

the POGG national concern doctrine and under the s. 91(2) trade and commerce power. 

The federal power to regulate trade and commerce has no requirement for singleness, 
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distinctiveness and indivisibility. On the contrary, subjects like competition law or 

systemic risk to capital markets can be diffuse and permeate the economy as a whole, 

and yet still validly fall under the federal trade and commerce power (see, for instance, 

para. 87 of the 2011 Securities Reference, which discusses the diffuse nature of the 

competition law that was at issue in General Motors of Canada Ltd. v. City National 

Leasing, [1989] 1 S.C.R. 641). “Systemic risk” is, therefore, an ill-fitting concept to 

borrow from the s. 91(2) analysis.  

[364] Finally, I note that, in advancing an expansive national concern doctrine so 

as to augment federal power, both the Attorney General of Canada and the majority 

rush past s. 94 of the Constitution Act, 1867, which provides that “the Parliament of 

Canada may make Provision for the Uniformity of all or any of the Laws relative to 

Property and Civil Rights”. As that section makes clear, the Constitution already 

contemplates that Parliament might wish to enact uniform laws related to property and 

civil rights in the provinces, as it does by the Act. But s. 94 also imposes certain 

constraints: it does not apply to Quebec and, in the provinces where it does apply, it 

requires the consent of the provincial legislatures.  

[365] In other words, in bypassing s. 94 so as to embrace their centralized vision 

of Canadian federalism, both the Attorney General of Canada and the majority would 

(1) strip Quebec of its protection from federally imposed uniformity of laws relative to 

property and civil rights, and (2) write out of the Constitution the requirement for 

provincial consent elsewhere. This deprives the provinces, and Quebec in particular, of 
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part of the bargain negotiated among the partners, without which “the agreement of the 

delegates from Canada East . . . could [not] have been obtained” (Reference re 

Secession of Quebec, [1998] 2 S.C.R. 217, at paras. 36-37). As the Privy Council 

recognized more generally in Attorney-General for Ontario v. Attorney-General for the 

Dominion, [1896] A.C. 348, at p. 361, s. 94 “would be idle and abortive, if it were held 

that the Parliament of Canada derives jurisdiction from the introductory provisions of 

s. 91, to deal with any matter which is in substance local or provincial, and does not 

truly affect the interest of the Dominion as a whole”. 

[366] It is no simple matter to tinker with the Constitution. This is why that task 

is left by the amending formula to legislatures, who can deliberate upon the 

complexities in depth, and not to courts which lack the necessary institutional 

competencies to navigate those complexities ⸺ as here, where, by engorging federal 

power as it does under the residual POGG power, the majority not only risks doing 

violence to s. 92 (and, for that matter, to s. 92A), but also trips over s. 94.  

[367] This goes to a more fundamental point. As I will discuss below, both the 

Attorney General of Canada and the majority speak of a “balance” ⸺ the Attorney 

General of striking a “balance of federalism”, and the majority of a “federal-provincial 

balance” (R.F., at para. 69 (emphasis deleted); Chief Justice’s reasons, at paras. 102, 

117 and 134). But what my colleagues in the majority do not appreciate is that they are 

undoing a balance. And that is because, as difficult as it may be for them to accept, the 

“balance” that they presume to strike, and that they would have the judiciary strike in 
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future cases, has already been struck by Part VI of the Constitution Act, 1867 

(“Distribution of Legislative Powers”). The role of the courts is not to strike a balance, 

but to maintain and preserve the balance that is already recorded by our Constitution 

in its division of powers. As this Court wrote in Reference re Firearms Act, “it is 

beyond debate that an appropriate balance must be maintained between the federal and 

provincial heads of power” (para. 48 (emphasis added)). Section 94, like ss. 91 and 92, 

is part of a larger package that itself, and as a whole, reflects a “balance” that was 

agreed to by both the federal and provincial levels of government or their colonial 

predecessors.  

[368] Of course, re-balancing may occasionally be desirable or necessary ⸺ 

hence, for example, the negotiations that led to s. 92A, and hence certain particulars of 

the amending formula. But when that need arises, if it arises, it is not in the gift of either 

the Attorney General of Canada or of the Court to meet it. Indeed, their attempting to 

do so simply upsets the balance ⸺ by, as here, effectively stripping Quebec of an 

immunity held for over 150 years under the Constitution of Canada, which immunity 

protected, among other things, Quebec’s rights to the use of civil law in private matters, 

guaranteed nearly 250 years ago by the Quebec Act. 

[369] For all these reasons, the matters of national concern proposed by the 

Attorneys General of Canada and British Columbia are constitutionally untenable. 

While it is unnecessary to resolve here the question of whether a newly recognized 

matter of national concern under POGG can ever be so narrowly defined to encompass 
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only the pith and substance of the impugned law (and including the legislative means), 

I offer the following observations. As noted by Huscroft J.A., in dissent, describing the 

new matter of national concern so narrowly in effect constitutionalizes the law under 

review, and the particular means it adopts (2019 ONCA 544, 146 O.R. (3d) 65, at 

para. 224). It also risks the analysis devolving into results-oriented thinking, which 

must be avoided in the division of powers analysis (Chatterjee, at para. 16). Further, 

Crown Zellerbach suggests that the broader approach is appropriate. Recall that once a 

matter is recognized to be of national concern under POGG, Parliament is granted 

an “exclusive jurisdiction of a plenary nature to legislate in relation to that matter, 

including its intra-provincial aspects” (para. 433). This language suggests that, in 

relation to a matter of national concern, Parliament is granted a scope of jurisdiction ⸺ 

and the ability to employ means ⸺ beyond that specifically contemplated by the law 

under review.  

[370] All this said, I decline to conclude that, as a general proposition, it would 

never be appropriate to describe a matter of national concern so narrowly as to 

encompass only the law under review and the legislative means it employs. Still, in the 

case at bar, a broad characterization of the national concern is unavoidable. Defining a 

matter of national concern that encompasses both the reduction of GHG emissions by 

raising the cost of fuel (Part 1) and the reduction of GHG emissions by pricing 

emissions in a manner that distinguishes among industries based on emissions intensity 

and trade exposure (Part 2) requires broad strokes. The legislative means employed by 

Parts 1 and 2 are mutually distinct. Indeed, each is quite different from the other, 
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sharing only a purpose: the reduction of GHG emissions. This, and my conclusion 

stated above that the definition of the matter of national concern should not tie 

Parliament to a particular legislative means, tend to support the identification of the 

matter said to be of national concern as the purpose of the Act: the reduction of GHG 

emissions. The only remaining question, then, is whether the reduction of GHG 

emissions satisfies the test stated in Crown Zellerbach for a valid national concern.  

(b)  Singleness, Distinctiveness and Indivisibility 

[371] “The reduction of GHG emissions” does not meet the requirements of 

Crown Zellerbach. This would be so, even if it were appropriate to consider each of 

the pith and substance of Parts 1 and 2 as proposed matters of national concern, since 

the reduction of GHG emissions by raising the cost of fuel (Part 1) and by pricing 

emissions in a manner that distinguishes among industries based on emissions intensity 

and trade exposure (Part 2) each fail to meet the requirement of distinctiveness. Neither 

of these matters is distinct from matters falling under provincial jurisdiction under s. 92. 

I begin, therefore, by considering why the pith and substance of each of Parts 1 and 2, 

respectively, fail to meet the requirement of distinctiveness (even if they were 

appropriate matters of national concern). Then, I consider why the proper matter of 

national concern as I understand it (“the reduction of GHG emissions”) fails to meet 

the requirements of singleness and indivisibility. 

(i) The Pith and Substance of Each Part Is Not Distinct 
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[372] Here again, the backstop model of the Act is of significance. The principal 

difficulty in finding that the reduction of GHG emissions (whether by raising the cost 

of fuel, or by pricing emissions in a manner that distinguishes among industries based 

on emissions intensity and trade exposure) has the requisite distinctiveness to be 

recognized as a matter of national concern is illustrated by the very quality of the 

scheme that Parliament has legislated. Through the Act, Parliament encourages 

provinces to enact substantially the same scheme to serve the same regulatory purpose 

of altering behaviour. Again, this demonstrates that Parliament has legislated in respect 

of a matter that falls within provincial legislative authority, specifically, ss. 92(10) 

(local works and undertakings), (13) (property and civil rights), (16) (matters of a local 

nature) and 92A (natural resources). The Act’s backstop scheme admits of no other 

conclusion (Newman, at p. 197). This is much like Hydro-Québec, where the 

legislation contained no opt-out for the provinces, but rather empowered the Governor 

in Council to exempt provinces that had equivalent regulations in force (para. 57, per 

Lamer C.J. and Iacobucci J., dissenting, but not on this point). The observations of 

Lamer C.J. and Iacobucci J. on this point are therefore apposite: 

 The s. 34(6) equivalency provision also implicitly undermines the 

appellant’s submission that the provinces are incapable of regulating 

toxic substances. If the provinces were unable to regulate, there would be 

even more reason for the federal government not to agree to withdraw 

from the field. Section 34(6) demonstrates that the broad subject matter 

of regulating toxic substances, as defined by the Act, is inherently or 

potentially divisible. [para. 77] 

[373] Proponents of the Act urge us to find that, even if the Act and provincially 

legislated GHG pricing schemes address the same matter, they each address different 
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aspects of that matter. This argument rests on the applicability of the double aspect 

doctrine, whose application here the majority not only accepts but describes as 

inevitable whenever minimum national standards are employed (Chief Justice’s 

reasons, at paras. 125-31). But the majority is simply wrong ⸺ the double aspect 

doctrine has no application here. 

[374] The double aspect doctrine arose because “some matters are by their very 

nature impossible to categorize under a single head of power: they may have both 

provincial and federal aspects” (Canadian Western Bank v. Alberta, 2007 SCC 22, 

[2007] 2 S.C.R. 3, at para. 30). It therefore contemplates that “both Parliament and the 

provincial legislatures can adopt valid legislation on a single subject depending on the 

perspective from which the legislation is considered, that is, depending on the various 

‘aspects’ of the ‘matter’ in question” (para. 30). Whether the doctrine applies to the 

national concern doctrine of POGG is a question of some controversy, given this 

Court’s statement in Crown Zellerbach that Parliament acquires “exclusive jurisdiction 

of a plenary nature to legislate in relation to” the matter of national concern (p. 433; 

see, for instance, Lacombe, at paras. 26-27). Assuming without deciding, however, that 

the double aspect doctrine may, in some instances, apply to matters of national concern 

recognized as such under POGG, it has no application here. 

[375] As the provinces clearly have jurisdiction to establish standards of GHG 

price stringency in the province, this leaves as the only difference between the federal 

aspect and the provincial aspect “minimum national standards”. Obviously, adopting 
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“minimum national standards” as part of the matter of national concern allows the 

majority to invoke the double aspect doctrine, since it has defined the matter in terms 

of something (enacting “national standards”) which, as a practical matter, only 

Parliament could possibly do. And just as obviously, when the matter is defined in 

terms of something only Parliament could possibly do, whatever it is that the provinces 

are doing must be something different. This reasoning, however, could easily be applied 

to create federal “aspects” of all sorts of matters falling within provincial jurisdiction. 

Indeed, the majority suggests just that, acknowledging that whenever the device of 

“minimum national standards” is used, a double aspect “will inevitably result” 

(para. 129).  

[376] The device of minimum national standards, combined with the double 

aspect doctrine, artificially meets many aspects of the Crown Zellerbach test, as diluted 

by the majority. By definition, “minimum national standards”, being national, would 

presumably, and in every case, qualify as “qualitatively different from matters of 

provincial concern” and as “predominantly extraprovincial . . . in character” (Chief 

Justice’s reasons, at para. 148). And, of course provinces, being provinces, are unable 

to establish binding minimum national standards (para. 182). Further, because the Act 

leaves the provinces free to adopt their own schemes as long as (or provided) they meet 

federal approval, the impact on provincial jurisdiction is “qualified and limited” 

(paras. 198, 205 and 211). In short, the device of “minimum national standards”, where 

applied, deprives the majority’s framework of much of its “exacting” quality. 
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[377] It is, however, this simple. While the double aspect doctrine “allows for the 

concurrent application of both federal and provincial legislation, . . . it does not create 

concurrent jurisdiction” (2011 Securities Reference, at para. 66 (underlining added)). 

Like the POGG power itself, the double aspect doctrine must be carefully constrained 

and applied with caution, because its casual and undisciplined application in the 

majority’s reasons runs the near-certain risk that ss. 91 and 92 of the Constitution Act, 

1867 will be merged into a “concurrent field of powers governed solely by the rule of 

paramountcy of federal legislation” (Bell Canada v. Quebec (Commission de la santé 

et de la sécurité du travail), [1988] 1 S.C.R. 749, at p. 766). It was for this very reason, 

in Bell Canada, that Beetz J. cautioned that the doctrine “must not be [used] to create 

concurrent fields of jurisdiction . . . in which Parliament and the legislatures may 

legislate on the same aspect”; rather, it must be applied only “where the multiplicity of 

aspects is real and not merely nominal” (p. 766 (emphasis in original)). 

[378] Nearly all of the parties and intervenor Attorneys General ⸺ aside from 

the Attorneys General of Canada, New Brunswick and British Columbia ⸺ expressed 

concerns about the application of the double aspect doctrine here. The Attorney General 

of Quebec offers a particularly compelling and constitutionally sound encapsulation of 

the problem with the majority’s invocation of the double aspect doctrine in this case, 

and of the damage to the federation that will follow. The Attorney General of Quebec 

⸺ no stranger to carbon pricing and legislative action to mitigate climate change ⸺ 

says that the proposed matter does not contemplate two aspects of the same matter; 

rather, it contemplates the same aspect of the same matter. And because the provinces 
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may legislate in this area only where such legislation meets the criteria unilaterally set 

by the federal government, defining the matter so as to artificially conjure a double 

aspect effectively amounts to a transfer of jurisdiction from the provinces to the federal 

government. This was, of course, also the point of the majority of the Court of Appeal 

of Alberta: the Act purports to do exactly what the provinces can do, and for precisely 

the same reason (2020 ABCA 74, 3 Alta. L.R. (7th) 1, at para. 209). There are simply 

no distinctly federal aspects of the reduction of GHG emissions that cannot be divided 

among the enumerated heads of power. And describing the imposition of “minimum 

national standards” as the distinctly federal aspect of the matter simply brings us back 

to the arguments that, as I have already explained, get the Attorney General of Canada 

nowhere. Since such matters fall squarely within provincial jurisdiction, they cannot be 

matters of “national concern”, given that POGG is a residual power. 

(ii) “The Reduction of GHG Emissions” Is Not Single or Indivisible 

[379] It is, of course, true that aspects of “the reduction of GHG emissions” may 

be distinct from matters listed in s. 92. Like “inflation” or “the environment”, its nature 

is inherently diffuse, and it therefore would not entirely fall within provincial 

jurisdiction. Aspects of “the reduction of GHG emissions” would likely come within, 

for instance, exclusive federal powers over trade and commerce, navigation and 

shipping, and interprovincial or international works and undertakings (ss. 91(2) and 

(10) and 92(10)). 
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[380] But this is of no assistance to the majority here. While aspects of “the 

reduction of GHG emissions” may be distinct from matters falling under s. 92, as a 

matter of national concern it still fails to meet the Crown Zellerbach requirements of 

singleness and indivisibility. In Crown Zellerbach, it was “not simply the possibility or 

likelihood of the movement of pollutants across [the boundary between the territorial sea 

and the internal marine waters of a state]”, but “the difficulty of ascertaining by visual 

observation” that boundary that meant uniform legislative treatment was required for 

marine pollution (p. 437). This proposition could not be clearer. The matter was 

indivisible in that case not because pollutants might cross an invisible boundary; rather, 

the matter was indivisible because of the difficulty of knowing the source and physical 

location (federal territorial seas vs. provincial inland waters) of the pollution at any given 

time, and therefore whose regulatory and penal provisions might apply. 

[381] Here, however, the territorial jurisdiction from which GHG emissions are 

emitted is readily identifiable. The matter is divisible, because whenever fuel is 

purchased, or an industrial activity is undertaken, no question arises as to physical 

location and, therefore, no difficulty arises in identifying whose jurisdiction might 

apply. Responsibility for the reduction of GHG emissions among the provinces can 

therefore be readily identified for regulation at the source of such emissions. This is not 

a concern which, absent exclusive federal jurisdiction, the provinces could not 

address. Rather, both Parliament and the provinces may within their respective spheres 

of legislative authority “operate in tandem” to reduce GHG emissions (Hydro-Québec, 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

at para. 59). The reduction of GHG emissions therefore lacks the degree of unity 

required to qualify as an indivisible matter of national concern. 

[382] My majoritarian colleagues say that I have overstated the regulatory 

uncertainty aspect of Le Dain J.’s reasoning in Crown Zellerbach. They say that there 

are many routes to establishing indivisibility (at para. 193), and I agree, as does my 

colleague Rowe J. (see para. 548). My point is not that regulatory uncertainty is a 

precondition to finding a matter of national concern. Rather, it is that, where the matter 

in question otherwise lacks specificity and unity — as is the case here, where the matter 

under consideration is the reduction of GHG emissions, as opposed to, for instance, the 

matter in Munro — the fact that harms may cross borders is not enough to make out 

indivisibility. Something more is required, and in Crown Zellerbach, that was the 

regulatory and penal uncertainty stemming from an inability to know the jurisdiction in 

which the pollution had been dumped (p. 437), since the crane depositing the woodwaste 

in that case was mobile, fixed as it was on a scow. That uncertainty is absent here, and so 

relying on cross-border harms is simply not enough to make out indivisibility. The 

emission of GHGs, whether from a factory or an automobile, can be connected to the 

source province. GHG emissions are therefore divisible. This understood, “nationwide 

GHG emissions” are nothing more than the sum of provincial and territorial GHG 

emissions (Hunter, at pp. 75-76). 

[383] Of course, uniform legislative treatment in the area of GHG emissions 

reduction might be desirable, as it might assist Canada in meeting its international 
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commitments in relation to GHG emission targets. But the desirability of uniform 

treatment is hardly the marker of a matter of national concern. Here, the 

non-participation of one province does not prevent any other province from reducing 

its own GHG emissions. While a provincial failure to deal effectively with the control or 

regulation of GHG emissions may cause more emissions from that province to cross 

provincial boundaries, that is precisely what this Court held was insufficient to meet 

the requirement of indivisibility in Crown Zellerbach. To be clear, even if this could 

be said to meet the provincial inability test ⸺ that is, even if Crown Zellerbach could 

be read as understanding “provincial inability” as including a provincial failure to act 

⸺ my conclusion on this point would not change. This is because, properly understood 

⸺ and contrary to the framework developed by the majority ⸺ the provincial inability 

test is but one indicium of singleness and indivisibility. 

[384] Further, I agree with the majority at the Court of Appeal of Alberta, at 

para. 324, that 

 there is no evidence on this record that anything any one province does 

or does not do with respect to the regulation of GHG emissions is going to 

cause any measurable harm to any other province now or in the foreseeable 

future. . . . The atmosphere that surrounds us all is affected largely by what 

is being done, or not being done, in other countries. Four large countries or 

groups of countries, the United States, China, India and the European 

Union generate, cumulatively, 55.5% of the world’s GHG emissions. 

[385] Obviously, uniform legislative treatment might be desirable in that it could 

alleviate concerns about carbon leakage. But, and again as the Court of Appeal of 

Alberta observed, the evidence on this record of the harms of interprovincial carbon 
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leakage is equivocal at best. Indeed, it tends to suggest that, in most sectors and for 

most provincial economic activity, such concerns are insignificant (E. Beale, et al., 

Provincial Carbon Pricing and Competitiveness Pressures, November 2015 (online), 

at p. II; Working Group on Carbon Pricing Mechanisms, Final Report, fn. 23; Sask. 

C.A. reasons, at para. 155, per Richards C.J.S.). This falls well short of establishing the 

majority’s peremptory assertion that uniform treatment is essential to address carbon 

leakage concerns (paras. 183 and 186). And in the absence of actual evidence on this 

point, the majority’s implicit proposition that Part 2 of the Act is desirable to address 

concerns about carbon leakage asks us to judge the wisdom of this particular policy 

choice, something that has no bearing on the analysis. 

[386] In sum, the reduction of GHG emissions as a matter of national concern 

fails to meet the requirements of singleness and indivisibility. Like the containment and 

reduction of inflation, the reduction of GHG emissions  

is an aggregate of several subjects some of which form a substantial part 

of provincial jurisdiction. It is totally lacking in specificity. It is so 

pervasive that it knows no bounds. Its recognition as a federal head of 

power would render most provincial powers nugatory. 

 

(Anti-Inflation, at p. 458) 

(c) Scale of Impact 
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[387] Even were the reduction of GHG emissions a single and indivisible area of 

jurisdiction, its impact on provincial jurisdiction would be of a scale that is completely 

irreconcilable with the division of powers.  

[388] The power to legislate to reduce GHG emissions effectively authorizes an 

array of regulations, “the boundaries of [which] are limited only by the imagination” 

(Sask. C.A. reasons, at para. 128). It extends to the regulation of any activity that 

requires carbon-based fuel, including manufacturing, mining, agriculture, and 

transportation. Indeed, Part 2 of the Act, much like the impugned law in the 2011 

Securities Reference, descends into the detailed regulation of industrial GHG emissions 

reduction by imposing different carbon prices on different industrial activities. As 

Huscroft J.A. recognized, in dissent, the power to create minimum standards for GHG 

emissions could potentially authorize minimum standards related to home heating and 

cooling, public transit, road design and use, fuel efficiency, manufacturing and farming 

prices (Ont. C.A. reasons, at para. 237). 

[389] Unlike previously recognized matters of national concern, including 

aeronautics, the development and conservation of the national capital region, atomic 

energy and marine pollution, the power to legislate to reduce GHG emissions has the 

potential to undo Canada’s division of powers. It is in this respect comparable to the 

broad topics of environmental regulation and inflation, which this Court has expressly 

refused to recognize as independent legislative subjects. GHG emissions simply cannot 

be treated as a single regulatory matter, “because no system in which one government 
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was so powerful would be federal” (D. Gibson, “Constitutional Jurisdiction over 

Environmental Management in Canada” (1973), 23 U.T.L.J. 54, at p. 85). 

[390] In an attempt to minimize the scale of impact on provincial jurisdiction, the 

Attorney General of British Columbia reminds us that the Act does not forbid any 

activity, but only increases the cost of certain activities. The Act, he argues, is not about 

regulation, but pricing; it does not allow the federal Cabinet to determine who may emit 

GHGs or set conditions on how they do it, but rather allows anyone to emit GHGs if 

they pay for it (A.F., at paras. 19-21). It follows, on this reasoning, that any impact on 

provincial jurisdiction is minimal, particularly compared to what it might have been 

had Parliament resorted to its criminal law power, for instance, to prohibit GHG 

emissions.  

[391] The majority adopts this line of argument, describing “establishing 

minimum national standards of GHG price stringency to reduce GHG emissions” as an 

exclusively “pricing-based formulation” of the Act’s pith and substance (para. 57). As 

it explains, “the focus of the [Act] is on national GHG pricing” (para. 60; see also 

para. 70). In so concluding, the majority stresses that “the [Act] does not require those 

to whom it applies to perform or refrain from performing specified GHG emitting 

activities”, or “tell industries how they are to operate in order to reduce their GHG 

emissions” (para. 71). Rather, it says, the Act simply “require[s] persons to pay for 

engaging in specified activities that result in the emission of GHGs” (para. 71) — in 

other words, “just paying money”. 
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[392] This view ignores two problems. First, “just paying money” is an odd way 

of describing the impact of a law. The goal of the financial charges — “just paying 

money” — is to influence behaviour, in this case both consumer and industrial. And 

that is precisely the point. As Canada’s Ecofiscal Commission observed during oral 

submissions, Part 2 of the Act “uses pricing to achieve its environmental goals” 

(transcript, day 2, at p. 77). Further, poised as they are to affect the cost of fuel and 

dictate the viability of emissions-intensive trade-exposed industries, the charges 

imposed by the Act stand to have a profound effect on provincial jurisdiction and the 

division of powers.  

[393] The point is that “just paying money” hardly captures the intended impact 

of the Act, let alone its potential impact. And yet, this is central to the efforts of the 

Act’s proponents, including the majority, to downplay what the law actually does. 

Indeed, the majority takes matters even further, by stressing how minimally, in its view, 

the Act actually impacts provincial autonomy. Provinces, observes the majority, may 

still choose any type of carbon pricing regime they wish. “[F]lexibility and support for 

provincially designed GHG pricing schemes” remain the order of the day, and 

provinces are “free to design and legislate any GHG pricing system” they wish, “as 

long as”, of course, their schemes are “sufficiently stringent” and meet the 

federally-designated standards (Chief Justice’s reasons, at paras. 79 and 200 (emphasis 

added)). This leads to an impact on provincial jurisdiction that is, in their view, “strictly 

limited” (para. 200). This, like the flawed idea that the Act is just about paying money 
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⸺ as opposed to the discouragement or prohibition of an activity ⸺ informs much of 

the majority’s classification analysis. It is simply unsustainable. 

[394] The second problem with the “just paying money” line of defence is that 

the contrasting degree of potential impact on provincial jurisdiction of a hypothetical 

law validly promulgated under Parliament’s criminal law power, or its taxation power 

for that matter, has absolutely no bearing on whether another matter should be 

recognized as a matter of national concern. Contrary to the submissions of the 

Attorneys General of Canada and British Columbia at the hearing of these appeals, the 

Constitution does not require provinces to happily accept a severe intrusion on their 

jurisdiction under POGG simply because Parliament could have passed a criminal law. 

Likewise, an intrusion into provincial jurisdiction is no less severe simply because it 

leaves the provinces with authority to enact more stringent regulatory requirements. 

This argument misses the point of the division of powers analysis, which ⸺ pace the 

majority ⸺ allows no recourse to balancing or proportionality considerations. The 

Constitution Act, 1867 does not permit federal overreach as long as it preserves 

provincial autonomy to the greatest extent possible. It sets out spheres of exclusive 

jurisdiction. It divides powers ⸺ exclusive powers ⸺ between Parliament and the 

provincial legislatures. And within their sphere of jurisdiction, the provincial 

legislatures are sovereign, which sovereignty connotes provincial power to act ⸺ or 

not act ⸺ as they see fit, not as long as they do so in a manner that finds approval at 

the federal Cabinet table (see H. Cyr, “Autonomy, Subsidiarity, Solidarity: Foundations 

of Cooperative Federalism” (2014), 23 Const. Forum 20, at pp. 21-22). The very idea 
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of recognizing federal jurisdiction to legislate “minimum national standards” of matters 

falling within provincial jurisdiction is corrosive of Canadian federalism. 

(3) Other Sources of Federal Legislative Authority 

[395] While the Attorney General of Canada focused his submissions on the 

national concern doctrine, at the conclusion of his factum he pleads, in the alternative, 

that “Part 1 of the Act is validly enacted under Parliament’s taxation power” and, 

further, that “the entire Act is validly enacted under the emergency branch of 

Parliament’s POGG power, Parliament’s criminal law power, or other existing heads 

of power, as argued by various Interveners” (R.F., at paras. 167-68 (emphasis added)). 

Yet, no actual argument is advanced by the Attorney General on any of those potential 

sources of Parliament’s authority, or for that matter on anything other than the national 

concern branch of POGG. Indeed, that appears to have been the basis upon which 

Parliament understood itself as proceeding since, when asked during debate about the 

Act’s constitutionality, the reply of the Minister of Environment and Climate Change 

was to identify that climate change was a “national concern” (Debates of the Senate, 

vol. 150, No. 275, 1st Sess., 42nd Parl., April 2, 2019, at p. 7714 (Hon. Catherine 

McKenna)). But now, in a storm, any port will apparently do.  

[396] Despite the Attorney General’s evident lesser degree of commitment here, 

I now turn to address the various sources of federal authority “argued by various 

Interveners”. 
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(a)  Gap Branch of POGG 

[397] Several interveners urged us to consider the gap branch of the POGG power 

as a possible source of federal jurisdiction for the Act. For instance, the intervener 

Athabasca Chipewyan First Nation submitted that the three branches of POGG must 

be read “fluidly” and that the “scientific newness” of climate change — being a matter 

unknown at the time of Confederation — should militate in favour of the validity of 

the Act. A version of this idea finds support in academic scholarship. Professor 

Newman, for instance, suggests that POGG’s national concern branch and gap branch 

are one and the same (pp. 195-96 and fn. 47). 

[398] I agree with Rowe J. that the case law does not support a distinction 

between the “gap” and “national concern” branches of POGG. Regardless of whether 

the “gap” branch is understood as housing “new” matters that did not exist at the time 

of Confederation or as requiring a lacuna in the text of the Constitution, all such matters 

must still pass the national concern test. As such, the scientific newness of climate 

change has no bearing on my analysis. As I have already explained, resort to this branch 

of POGG is not possible here, given that the pith and substance of each of Parts 1 and 

2 of the Act are properly classified under provincial heads of power. 

(b)  Emergency Branch of POGG 

[399] The emergency branch of POGG was also proposed as a possible basis for 

federal authority by several interveners including the David Suzuki Foundation, the 
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Canadian Labour Congress, the Intergenerational Climate Coalition, the Athabasca 

Chipewyan First Nation, and the National Association of Women and the Law and 

Friends of the Earth. It is curious that the majority does not consider this, since its 

reasons speak in such terms, describing climate change as “an existential challenge[,] 

a threat of the highest order to the country, and indeed to the world” (para. 167; see 

also paras. 187, 190, 195 and 206). Further, the emergency branch’s requirement of 

temporariness means that the majority’s unconstitutional transfer of jurisdiction from 

the provinces to Parliament would do less damage to Canadian federalism, and for less 

time, lasting only until this crisis passes.  

[400] It is a problem for the Act ⸺ although presumably a problem that 

Parliament could have corrected had it wished to proceed in reliance upon the 

emergency power ⸺ that it does not expressly provide for temporary operation. As I 

have already recounted, however, the Act by its terms is intended to change behaviour. 

The preamble to the Act anticipates what will follow: “. . . increased energy efficiency, 

. . . the use of cleaner energy, . . . the adoption of cleaner technologies and practices 

and . . . innovation . . . .” In other words, while the Act does not come with a “best 

before” date, it does contemplate an end. And while at the outset of an emergency it 

will often be difficult or impossible to identify with any precision when it might end, 

the emergency branch has been applied in circumstances where it is reasonably 

apparent that the emergency will, at some point, end. Indeed, the point of action is 

presumably to do what is necessary to ensure that the emergency will end. For that 

reason, “Invocation of exceptional measures is typically justified on the basis that the 
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ordinary system is not up to handling the threat and that, once the crisis passes, the 

usual state of affairs can and will return” (S. Burningham, “The New Normal”: 

COVID-19 and the Temporary Nature of Emergencies, June 4, 2020 (online) (emphasis 

added)). 

[401] This is not to suggest that Parliament would have lacked “a rational basis” 

to act here, as required by the caselaw on the emergency branch. Rather, my point is 

that the Attorney General has not done the necessary (or any) work to show that 

Parliament justifiably relied upon its emergency power as a source of its authority. This 

stands in contrast to Anti-Inflation, where Parliament manifested such reliance (by 

specifying an expiration date), and where the Attorney General of Canada made full 

argument on the point (pp. 383-84 and 417-18). 

[402] I should add that the intervener the David Suzuki Foundation urges us to 

find that the Act’s temporary character is to be found in its preambular references to 

Canada’s commitments under the Paris Agreement, U.N. Doc. 

FCCC/CP/2015/10/Add.1, December 12, 2015, and that those commitments come with 

the clear deadline of 2030. Hence, the intervener submits, the Act implies a 10-year 

timeline to achieve required reductions, and it urges us to read in that deadline, by 

designating an end date to the jurisdiction of Parliament to authorize the Act (I.F. 

(38663 and 38781), at para. 36). While this is an intriguing proposition, considering 

time-delimited jurisdiction in the emergency doctrine analysis would require a 

departure from this Court’s jurisprudence. It would also ask this Court to attempt to 
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forecast when a given emergency may end, an issue usually left to Parliament (and 

rightly so, given the relative institutional competencies). The current record before this 

Court is inadequate to support designating 2030 as a suitable end date, or any other 

year for that matter, for Parliament to lose legislative competency in this area.  

[403] Furthermore, the role of this Court ⸺ the Attorney General of Canada’s 

concluding sentences of his factum notwithstanding ⸺ is not to root around the 

Constitution or constitutional doctrine to scrounge up some basis, any basis, to rescue 

federal legislation. (This is particularly so where, as here, the exceptional residual 

authority of POGG is contemplated and the dominant subject matter of the impugned 

statute is consigned by our Constitution to the provinces.) The proper question to ask 

is, therefore, not whether the Act is potentially salvageable under the emergency branch 

of POGG, but rather whether Parliament, in passing the Act, did so relying on its 

legislative authority under the emergency branch of POGG. Both the response of the 

Minister of Environment and Climate Change to a question about the source of 

Parliament’s authority, and the submissions of the Attorney General of Canada, make 

clear that it did not. 

(c)  Criminal Law 

[404] The criminal law power can be addressed briefly. While the precise scope 

of this power remains uncertain in this Court’s jurisprudence, it is tolerably clear that 

its exercise requires a legislated prohibition that is accompanied by a penalty and 

backed by a criminal law purpose (Reference re Genetic Non-Discrimination Act, 2020 
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SCC 17, at para. 67). As I have explained, however, the pith and substance of the Act 

relates to a scheme of monetary disincentives intended to discourage, rather than 

prohibit, certain activity. The offences and penalties in the Act are incidental to its true 

regulatory nature and, accordingly, the criminal law power is not applicable. 

(d)  Taxation 

[405] The Attorneys General of Saskatchewan and Ontario argue that Part 1 of 

the Act imposes a tax, and ask this Court to conclude that the Act violates the principle 

of no taxation without representation, which principle is guaranteed by s. 53 of the 

Constitution Act, 1867 (see Ontario English Catholic Teachers’ Assn. v. Ontario 

(Attorney General), 2001 SCC 15, [2001] 1 S.C.R. 470, at para. 71). 

[406] Section 91(3) of the Constitution Act, 1867 authorizes the federal 

government to raise money by any mode or system of taxation, which provides broad 

jurisdiction to impose both direct and indirect taxation. But as broad as the taxing 

authority is, it is “subject to the ordinary principles of classification and colourability 

that apply to all legislative powers” (Hogg, at p. 31-2 (footnotes omitted)). Not every 

monetary levy is a tax. While monetary measures that relate in pith and substance to 

the raising of revenue for federal purposes are classified as taxation (Re: Exported 

Natural Gas Tax, [1982] 1 S.C.R. 1004, at p. 1070; see also Westbank First Nation v. 

British Columbia Hydro and Power Authority, [1999] 3 S.C.R. 134, at para. 30), other 

monetary measures are regulatory charges that must be supported by some other head 

of power (Westbank, at para. 23; Exported Natural Gas Tax, at p. 1068).  
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[407] This Court has stated the relevant criteria for distinguishing between a tax 

and a regulatory charge. One consideration applied in the most recent cases has been 

that regulatory charges are typically connected to a broader regulatory scheme (see, 

e.g., Westbank, at paras. 44-45; 620 Connaught Ltd. v. Canada (Attorney General), 

2008 SCC 7, [2008] 1 S.C.R. 131, at paras. 30-47). And so here, the Attorneys General 

of Saskatchewan and Ontario argue that the fuel charge under Part 1 of the Act is not 

connected to a broader regulatory scheme. While that is so, it is not dispositive, since 

regulatory charges need not always be connected to a broader scheme. In particular, 

there are cases where the charge itself is the scheme (Westbank, at para. 32).  

[408] What is dispositive, in my view, is whether the charge is implemented 

primarily for a regulatory purpose, as opposed to a revenue-raising purpose. If so, the 

charge should be considered regulatory (Westbank, at para. 32; Exported Natural Gas, 

at p. 1070). In Exported Natural Gas, this Court concluded that one such regulatory 

purpose is to generally discourage certain behaviour (p. 1075). While the Attorney 

General of Ontario argues that we should not be so quick to label charges as regulatory, 

the conclusion I reach supports Canada’s division of powers. It “would afford the 

Dominion an easy passage into the Provincial domain” were every monetary measure 

to be regarded as a tax (Attorney-General for Canada v. Attorney-General for Ontario, 

[1937] A.C. 355 (P.C.), at p. 367). 

[409] As I have explained, the charges imposed by the Act, in pith and substance, 

relate to the regulatory purpose of changing behaviour, for the broader purpose of 
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reducing GHG emissions. The Act’s provisions reveal that it does not relate to the 

raising of revenue for federal purposes. It is therefore unnecessary to consider s. 53 of 

the Constitution Act, 1867. 

(4) Broad Delegation to the Cabinet 

[410] As a final comment to my analysis of the constitutionality of the Act, I 

observe that the provinces arguing against the Act’s constitutionality placed significant 

emphasis on the scope of delegated authority found within it. This emphasis is 

understandable, as the sweep of delegation granted by the Act to the Cabinet is 

breathtakingly broad. Indeed, the Act goes so far as to delegate authority to amend 

portions of the Act itself through a Henry VIII clause (s. 168(3) and (4); see also Sask. 

C.A., at paras. 361-66, per Ottenbreit and Caldwell JJ.A., dissenting). The majority 

notes this, but then speaks reassuringly of how the federal Cabinet’s discretion is 

constrained by the purposes of the Act and specific guidelines in the statute, and how 

any listing decision by federal Cabinet can be judicially reviewed (paras. 72-76). 

[411] But this is an incomplete response. The majority does not mention that 

failure to comply with the purposes of an enabling statute such as the Act would signify 

not only that the impugned regulations are ultra vires the enabling statute, but that it 

may also be repugnant to the division of powers. Nor does the majority explain just 

how a court is to review regulations for compliance with the division of powers.  
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[412] Further, the examples given by the majority of how a regulation may fail 

to conform to the purposes of the Act are not enlightening. For example, the majority 

posits that federal Cabinet “could not list a fuel . . . that does not emit GHGs when 

burned” (para. 75). That may be so, but what the majority might also have wished to 

consider is the obvious possibility that the federal Cabinet will discriminate against 

provinces or industries in a way that has nothing to do with “establishing minimum 

national standards of GHG price stringency to reduce GHG emissions”. Indeed, this is 

a particular risk with Part 2 which, as I have explained, does not exist to establish such 

standards.  

[413] In the absence of useful guidance from the majority on this point, I endorse 

that provided by Rowe J., both as to the imperative that the division of powers ⸺ no 

less than the purposes of the Act ⸺ confines the exercise by the federal Cabinet of 

Parliament’s delegated authority, and as to the appropriate methodology for reviewing 

regulations for compliance with the division of powers. 

[414] Further, my brevity on this issue should not be taken as agreement with the 

majority’s response to my colleague Côté J.’s reasons on this point. Indeed, the 

majority largely misses the point, treating the matter of the Henry VIII clause as simply 

one of administrative law (since regulatory decisions can be judicially reviewed), 

ignoring the potentially significant separation of powers concerns that Côté J. 

identifies. I see those concerns as raising serious questions which, given my conclusion 
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on the Attorney General of Canada’s reliance on the national concern doctrine, are 

unnecessary for me to decide here.  

IV. Canada’s Proposed “Modernization” of Crown Zellerbach 

[415] While counsel before us did not advance this submission, the Attorney 

General of Canada urges us in his factum to “modernize” the national concern doctrine 

under POGG in an effort to make it easier for matters ⸺ including the one proposed 

here ⸺ to be recognized under the doctrine. I respond to it here because aspects of the 

proposal were adopted by my colleagues in the majority.  

[416] Instead of speaking about a new matter or a provincial matter that has a 

national aspect, the Attorney General of Canada speaks of matters having been 

“transform[ed]” in a way that is “constitutionally significant” (R.F., at para. 69). How 

a matter is “transformed” ⸺ and, who or what does the “transforming” ⸺ is not 

explained. Nor is it explained what “constitutional significance” requires.  

[417] This is, I observe with as much regret as astonishment, an unserious 

submission from the chief law officer of the federal Crown. The Attorney General of 

Canada has a responsibility to the whole country to support and act within, not ignore 

or undermine, Canada’s federal structure: “Because the [Attorney General] is the chief 

law officer of a democratic government, she must be a guardian of the rule of law. As 

such, the [Attorney General] is held to a standard of accountability that is unique, that 

extends beyond the standard that applies to an ordinary litigant” (F. Hawkins, “Duties, 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

Conflicts, and Politics in the Litigation Offices of the Attorney General” (2018), 12 

J.P.P.L. 193, at p. 193). As noted by Professor K. Roach, “[t]he Constitution . . . 

imposes and entrenches special restraints and obligations on the government as part of 

the supreme law of the land” (“Not Just the Government’s Lawyer: The Attorney 

General as Defender of the Rule of Law” (2006), 31 Queen’s L.J. 598, at p. 610).  

[418] Federalism is an essential feature of our Constitution. The Attorney 

General of Canada must defend it, not undermine it by casually and recklessly urging 

upon this Court some vaguely conceived notion of “transformation”, so meaningless as 

to effectively deprive the provinces of the opportunity to respond substantively to it, 

but yet so clearly intended to effect the expansion of federal jurisdiction.  

[419] Beyond the cant of “transformation”, the most we have by way of a 

concrete proposal from the Attorney General on this point is that a national concern 

must be “distinctly national”, as measured by the provincial inability test borrowed 

from the general branch of the federal trade and commerce power, and that it must be 

reconcilable with the division of powers (or, as the Attorney General now calls it, “the 

balance of federalism”; R.F., at para. 69 (emphasis deleted)). 

[420] It is on the first of those considerations ⸺ that a national concern must be 

“distinctly national” ⸺ that I wish to focus, since it is embraced by the majority in its 

dilution of the Crown Zellerbach test (para. 177). This abandons this Court’s 

jurisprudence, since ⸺ under Crown Zellerbach ⸺ provincial inability is but one 
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indicator of singleness, distinctiveness and indivisibility, while under Canada’s 

proposed framework it becomes the singular test for distinctiveness (R.F., at para. 70). 

[421] The respective tests for provincial inability, as set down for the national 

concern branch of POGG in Crown Zellerbach and for the trade and commerce power 

in General Motors, are different from each other. In Crown Zellerbach, Le Dain J. 

described the provincial inability test as an inquiry into “the effect on extra-provincial 

interests of a provincial failure to deal effectively with the control or regulation of the 

intra-provincial aspects of the matter”, a threshold that would be met “whenever a 

significant aspect of a problem is beyond provincial reach because it falls within the 

jurisdiction of another province or of the federal Parliament” (p. 432, citing Gibson 

(1976), at p. 34). In General Motors, however, Dickson C.J. described the provincial 

inability test in the fourth and fifth factors of the analysis under the general branch of 

the federal trade and commerce power as follows: “. . . the legislation should be of a 

nature that the provinces jointly or severally would be constitutionally incapable of 

enacting” and “. . . the failure to include one or more provinces or localities in a legislative 

scheme would jeopardize the successful operation of the scheme in other parts of the 

country” (p. 662).  

[422] It is important to note that, despite being released one year after Crown 

Zellerbach, the Court in General Motors made no reference to Crown Zellerbach, or to 

its test for provincial inability under the national concern doctrine of POGG. Presumably, 

it did not occur to the Court to do so, since each test has its own aim, distinct from the 
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other. The General Motors test for provincial inability focusses on the prospect of a 

legislative scheme not working unless it is national in scope. By contrast, the Crown 

Zellerbach test for provincial inability is firmly focussed on the nature of the problem as 

being one which cannot be overcome without national action. This is fatal to the Attorney 

General of Canada’s submission. As I have already explained, while this Court held in the 

2018 Securities Reference that legislation aimed at “systemic risk in capital markets” can 

meet the test for provincial inability under the General Motors factors (paras. 111, 113 

and 115), it does not follow that “systemic risk in capital markets” is a matter sufficiently 

singular, distinctive and indivisible to make it an appropriately recognized matter of 

national concern under POGG. Legislation that passes the General Motors test can be 

aimed at a problem that is diffuse — such as the elimination of anti-competitive behaviour 

— yet still engage trade as a whole. 

[423] Provincial inability, as an indicium of singleness, distinctiveness and 

indivisibility, was intended in Crown Zellerbach to confine POGG as a residual power 

by filtering matters that could fit under any enumerated head of power, including trade 

and commerce. The point is that, by its residual nature, the national concern branch of 

POGG must not include matters that satisfy the trade and commerce test. Hence, while 

the control of systemic risk was recognized as a valid federal objective under the trade 

and commerce power in the 2018 Securities Reference, it would not qualify as a 

national concern under POGG, failing under “distinctiveness” (since it falls under the 

trade and commerce power) and “indivisibility” (because of its pervasive and diffuse 

character). 
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[424] The Attorney General of Canada’s argument on this point is also revealing. 

The proposed “modernized” framework includes the General Motors provincial 

inability test, squarely aimed at provincial legislative inability, as the sole criterion to 

determine whether a matter is “distinctly national”. And this is because such a 

framework would support Canada’s submission that the provinces acting in concert 

would be legislatively unable to pass mandatory minimum national standards related 

to GHG emissions. But such an approach ignores the important statement in Crown 

Zellerbach that the provincial inability test is but “one of the indicia for determining 

whether a matter has that character of singleness or indivisibility required to bring it 

within the national concern doctrine” (p. 434).  

[425] As the above analysis suggests, Canada’s proposed framework would make 

it easier for a matter to be recognized as a national concern under POGG whenever 

minimum national standards are said to be required. The departure from this Court’s 

jurisprudence that Canada proposes ⸺ and that the majority pronounces ⸺ would 

therefore enable the federal government to more easily invade provincial jurisdiction, 

and has the potential to upset the fundamental distribution of legislative power under 

the Constitution.  

[426] As Abella and Karakatsanis JJ. forcefully expressed in their concurring 

judgment in Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 

65, the doctrine of “[s]tare decisis places significant limits on this Court’s ability to 

overturn its precedents” (para. 255). While the Court was divided in Vavilov about 
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whether those strictures were satisfied, the point is that horizontal stare decisis 

promotes certainty and predictability in the development of the law, contributes to the 

integrity of the judicial process and safeguards this Court’s institutional legitimacy 

(paras. 260-61). If this applies to our statements of the law governing the standard by 

which judges review the decisions of administrative tribunals, it surely applies to our 

precedents on adjudicating the division of powers under the Constitution. 

[427] In my view, the high threshold for departing from the long-established 

principles set down in Crown Zellerbach is not met here. And putting even that 

determinative consideration aside, at the very least, and for the sake of doctrinal clarity, 

I say with respect that the majority should acknowledge that it is completely re-writing 

the framework for the national concern branch of POGG. Instead, it insists upon linking 

its novel framework to Crown Zellerbach, as if its reasons represent not the confusing 

and confused eliding of the constraints of Crown Zellerbach that I will now 

demonstrate them to be, but as something of an inevitable and even obvious exegesis. 

I turn, then, to the majority’s framework. 

V. The Majority’s Dilution of Crown Zellerbach  

[428] The majority accepts aspects of the Attorney General of Canada’s proposal 

to “modernize” the national concern doctrine, but takes it further still. And so ⸺ 

although this appears nowhere in this Court’s judgment in Crown Zellerbach ⸺ the 

majority divines from that judgment, at paras. 142-66, the following “three-step 

process” (para. 132): 
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1) Threshold question: is the matter of sufficient concern to Canada as a whole 

to warrant consideration under the doctrine?  

 

2) Singleness, distinctiveness and indivisibility: as this is not a “readily 

applicable legal test”, the two “principles” that follow must be satisfied 

(para. 146). 

 

a. First, the matter must be “specific and identifiable” and “qualitatively 

different from matters of provincial concern” (para. 146 (emphasis 

added)).  

 

Three factors or considerations may inform whether something is 

“qualitatively different”: 

 

i. Whether “the matter is predominantly extraprovincial and 

international in its nature or its effects” (para. 151); 

 

ii. Whether international agreements related to the matter exist; and 

 

iii. Whether “the matter involves a federal legislative role that is 

distinct from and not duplicative of that of the provinces” 

(para. 151). 

 

b. Secondly, federal jurisdiction should be recognized “only where the 

evidence establishes provincial inability to deal with the matter” (para. 

152). 

 

Three factors must be present: 

 

i. The “legislation should be of a nature that the provinces jointly 

or severally would be constitutionally incapable of enacting” 

(para. 152); 

 

ii. The “failure to include one or more provinces or localities in a 

legislative scheme would jeopardize the successful operation of 

the scheme in other parts of the country” (para. 152); and 

 

iii. A “province’s failure to deal with the matter must have grave 

extraprovincial consequences” (para. 153). 

 

3) Scale of impact: this requires the court to balance the intrusion on provincial 

autonomy against the impact on other interests that will be affected if federal 

jurisdiction is not granted. 
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[429] As will be apparent from the above, the majority has accepted Canada’s 

proposal that principles from the trade and commerce jurisprudence ought to be 

adopted into the national concern analysis. But the majority adds additional elements 

that were previously considered irrelevant to the national concern analysis. I will 

discuss each of them in turn. 

A. “Threshold Question”: Whether the Matter Is of Sufficient Concern to Canada 

as a Whole  

[430] The majority’s new framework requires a reviewing court to ask whether 

“the matter is of sufficient concern to Canada as a whole to warrant consideration under 

the doctrine”, which, we are told “invites a common-sense inquiry into the national 

importance of the proposed matter” (para. 142). While framed as “a threshold 

question”, I observe that the importance of the matter implicitly permeates the entire 

analysis, reappearing in the majority’s discussion of “scale of impact”, where that step 

of the test is understood as an exercise in balancing “competing interests” (paras. 142 

and 160). 

[431] My colleague Rowe J. addresses why importance should not be a relevant 

consideration under “singleness, distinctiveness and indivisibility”. It therefore suffices 

for me to stress two points here. 

[432] First, the majority reasons appear to suffer from the misconception that, if 

a matter is important, it follows that it is a matter for Parliament and the federal 
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government. This is remarkably dismissive of provincial jurisdiction. I agree with 

Professor Gibson, who says: 

 If importance of the subject matter is the measure of “national 

dimensions” there can be little hope for federalism in Canada’s future. 

Since there are very few functions of government which are not of great 

importance, to grant federal jurisdiction over all such functions would be 

to make the supposedly autonomous provincial legislatures mere “tenants 

at sufferance” of the federal Parliament. 

 

((1976), at p. 31) 

[433] Secondly, in considering the importance of the matter urged by the 

Attorney General of Canada, the majority emphasizes that carbon pricing is “a 

necessary tool”, an “essential elemen[t]”, and a “critical measure” (paras. 169-70). But 

these considerations have no bearing on the division of powers. I acknowledge that the 

majority might be taken as responding to this point by positioning this as only a 

“threshold” question. Even so understood, however, the majority’s analysis allows the 

efficacy or wisdom of a policy choice to colour the analysis that follows. It is, in effect, 

a backdoor to injecting into the division of powers framework the judiciary’s views of 

such matters. In a literal and dangerous sense, this risks politicizing the judiciary, 

pulling it (as here) into expressing views not on the constitutionality of one side or 

another on deeply contentious policy questions within the federation, but on their 

merits.  

B. Singleness, Distinctiveness and Indivisibility 
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[434] The majority explains that the phrase “singleness, distinctiveness and 

indivisibility” does not articulate a “readily applicable legal test” (para. 146). It should, 

the majority says, therefore be understood in light of two “animating” principles: 

“. . . first, federal jurisdiction based on the national concern doctrine should be found 

to exist only over a specific and identifiable matter that is qualitatively different from 

matters of provincial concern; and second, federal jurisdiction should be found to exist 

only where the evidence establishes provincial inability to deal with the matter” 

(para. 157). 

(1) The First Principle: “A Specific and Identifiable Matter That Is 

Qualitatively Different From Matters of Provincial Concern” 

[435] Under the principle that singleness, distinctiveness and indivisibility will 

require “a specific and identifiable matter that is qualitatively different from matters of 

provincial concern”, the majority identifies three factors “that properly inform th[e] 

analysis” of whether something is “qualitatively different” (paras. 146-47). 

[436] The first factor is “whether [the matter] is predominantly extraprovincial 

and international in character, having regard both to its inherent nature and to its 

effects” (para. 148). It is far from clear what my colleagues in the majority understand 

by a matter’s “inherent nature”. They appear to equate it with a matter’s “character and 

implications” (para. 173). But the meaning of a matter’s “implications” is not explained 

(aside from a reference to “serious effects that can cross provincial boundaries”, at 

para. 148). And identifying a matter’s “predominantly extraprovincial and international 
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. . . character” by considering its “inherent nature” appears to veer into presupposing 

the answer to the very question that the framework is intended to address: whether the 

matter is a national concern. None of this is helpful. 

[437] The second factor is whether international agreements related to the matter 

exist (para. 149). This, as Rowe J. makes plain, undermines Attorney-General for 

Canada v. Attorney-General for Ontario, [1937] A.C. 326 (P.C.). Further, it serves as 

no constraint whatsoever on the recognition of a national concern. That is, while the 

absence of international agreements will not militate against recognition of a national 

concern, the presence of such agreements — depending on their content — may 

support recognition of a national concern.  

[438] The third factor is “whether the matter involves a federal legislative role 

that is distinct from and not duplicative of that of the provinces” (para. 151). Here, the 

majority says that this factor is satisfied, because the Act works “on a distinctly national 

basis” ⸺ echoing the language urged upon us by the Attorney General of Canada ⸺ 

in establishing minimum national standards to meet Canada’s obligations under the 

Paris Agreement, which constitutes a federal role in pricing that is qualitatively 

different from matters of provincial concern (para. 177). 

[439] In other words, the majority says that “minimum national standards” can 

qualify as a national concern under POGG because, inter alia, they work in a national 

way. But this simply illustrates how the concept of minimum national standards has 

been employed to create a federal aspect of the matter out of thin air. How else, after 
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all, would national standards work, if not nationally? This consideration adds nothing 

to the analysis, and therefore achieves nothing except to facilitate the recognition of 

Parliament’s legislative authority over a matter simply by casting Parliament as doing 

something that Parliament almost always does: legislating in a national way, by 

creating minimum national standards.  

[440] None of this supports the majority’s reference to having developed an 

“exacting” test with “meaningful barrier[s]” (para. 208). Rather, and as I have already 

observed, it is a departure from Crown Zellerbach that operates not to constrain the 

recognition of POGG matters, but effectively to facilitate it via the artifice of 

“minimum national standards”.  

[441] In its dilution of the national concern test, the majority has lost sight of 

what that test is supposed to achieve: the identification of matters that are distinctive 

(being different from those falling under any other enumerated power, and thus beyond 

the constitutional powers of the provinces to address), and indivisible (being a matter 

for which responsibility cannot be divided between Parliament and the provinces). 

While the majority’s “principle” of “qualitativ[e] differen[ce] from matters of 

provincial concern” (para. 146) echoes Crown Zellerbach’s requirement of 

distinctiveness, its three “factors” in effect adulterate that requirement to the point that 

there is no principle left. Almost any provincial head of power is open to federal 

intrusion simply by recasting the federal matter as one of “minimum national 

standards”.  
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[442] This leaves, of course, Crown Zellerbach’s requirement of indivisibility ⸺ 

which is nowhere accounted for in the majority’s dilution. While the majority does 

caution that “the matter must not be an aggregate of provincial matters” and insists that 

the “requirement of indivisibility is given effect through [the two] principles” set out 

in their framework (at paras. 150 and 158), this does not capture the concerns of 

Beetz J. in Anti-Inflation. In that case, Beetz J. explained that matters like inflation are 

aggregates of subjects coming under federal and provincial jurisdiction, and that they 

lack a degree of unity that makes them indivisible. The point is that many matters, like 

inflation, are qualitatively distinct from provincial heads of power, but they still do not 

qualify as a national concern under POGG because they are not indivisible, since they 

can be divided between both orders of government. Yet, and as Rowe J. explains, the 

majority now allows for such matters to be subsumed under federal jurisdiction as a 

national concern, thereby discarding Beetz J.’s careful, compelling and (until now) 

important judgment in Anti-Inflation.  

(2) The Second Principle: “Federal Jurisdiction Should Be Found to Exist 

Only Where the Evidence Establishes Provincial Inability to Deal With the 

Matter” 

[443] The majority says that “federal jurisdiction should be found to exist only 

where the evidence establishes provincial inability to deal with the matter” (para. 152). 

The “starting point” for this analysis, says the majority, is the understanding of 

provincial inability stated in the fourth and fifth indicia from the General Motors test 

(para. 152). To this, they add that “a province’s failure to deal with the matter must 
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have grave extraprovincial consequences” (para. 153). These three factors must be 

satisfied to meet the criterion of provincial inability, which is now a necessary but 

insufficient condition for the recognition of a matter of national concern (para. 156).  

[444] I have already described the problem with using principles from the trade 

and commerce jurisprudence in the national concern analysis in responding to the 

submissions on this point from the Attorney General of Canada, which is that reliance 

on the test governing the federal trade and commerce power is inappropriate; the tests 

for provincial inability are different, and the point of the provincial inability analysis 

was ⸺ before now ⸺ to filter out matters that could fit under any enumerated head of 

power, so that POGG would be truly residual. But there are other problems with this 

“principle”, as stated by the majority. 

[445] First, by forcing trade and commerce jurisprudence into the national 

concern test, the majority requires constitutional incapacity to establish provincial 

inability (para. 182). The majority analogizes to the 2018 Securities Reference, in 

which provincial legislation addressing systemic risk was considered unsustainable 

because of the ability of the provinces to withdraw at any time. But it will always be 

the case that provinces are unable to fetter themselves against future legislative action. 

This requirement is therefore meaningless. 

[446] Secondly, in discussing the final requirement, the need for “grave 

extraprovincial consequences”, the majority furnishes examples which are indeed 

grave, including serious harm to human life, contagious disease, and arms trafficking 
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(paras. 153-55). But the majority fails to link those grave consequences to provincial 

inability, properly understood. And this is because the majority does not appear to 

appreciate that the extra-provincial effects must be such that all or part of the matter is 

beyond the scope of provinces’ legislative authority under s. 92 to address, whether 

independently or in tandem.  

[447] Finally, the majority also stresses the requirement of “grave extraprovincial 

consequences” as demonstrating the “exacting” nature of its test (paras. 155, 208-9 and 

211). But this standard is peremptory, almost uselessly subjective and susceptible to 

change (as the majority’s description of the extra-provincial harm in Munro as 

“meaningful” makes clear (para. 154)). And far from constraining federal intrusion, 

this standard effectively invites it into other areas of provincial jurisdiction whose 

exercise could also cause “grave extraprovincial consequences”, such as public health 

and pandemic response (pace the majority’s reference to “one province’s failure to deal 

with health care”, at para. 209), the management of provincial public lands, the 

construction of hydroelectric dams, the development and management of 

non-renewable and forestry resources, the inflationary effects of intra-provincial trade 

and commerce (including the regulation of wages and prices) and the management of 

prisons. Simply put, the gravity of the extra-provincial consequences should not and 

(until now) has not dictated the outcome of the provincial inability test.  

[448] For my part, rather than dilute Crown Zellerbach so as to assure the Act’s 

constitutionality, I consider myself bound by its understanding of provincial inability. 
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The reason why is illustrated by this Court’s decision in Anti-Inflation. While 

controlling inflation could undoubtedly meet aspects of the provincial inability test ⸺ 

in the sense that part of the matter is beyond the scope of provincial legislative authority 

to address ⸺ this Court held that controlling inflation does not qualify as a matter of 

national concern, because it is divisible (“an aggregate of several subjects”, at p. 458). 

In other words, it is possible for a matter to be characterized by provincial inability, 

while still failing to satisfy the requirement of singleness, distinctiveness and 

indivisibility. This surely means that, where extra-provincial effects are such that all or 

part of a matter is beyond provincial legislative power to address, this is an indicator 

⸺ but no more ⸺ that the matter may be distinct from provincial jurisdiction and have 

extra-provincial aspects that are indivisible from its local and private aspects. In other 

words, the insight of Crown Zellerbach obtains: consistent with the residual nature of 

POGG, federal usurpation of what was formerly within provincial jurisdiction is 

possible only where a matter has become distinct from what the provinces can do, and 

yet cannot be separated from what the provinces can do. In such a case, resort to POGG, 

and in particular its national concern branch, is necessary to preserve the 

exhaustiveness of the division of powers.  

C. Scale of Impact 

[449] The final step in the majority’s diluted reformulation of the test for national 

concern requires the reviewing court to determine “whether the matter’s scale of impact 

on provincial jurisdiction is acceptable having regard to the impact on the interests that 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

will be affected if Parliament is unable to constitutionally address the matter at a 

national level” (para. 196). The “impact on provincial jurisdiction” is considered, then 

weighed against other “interests”, which requires the court to “balance competing 

interests” (para. 160). This is yet another departure from Crown Zellerbach, in which 

this Court said that a matter of national concern must have “a scale of impact on 

provincial jurisdiction that is reconcilable with the fundamental distribution of 

legislative power under the Constitution” (p. 432). Curiously, while the majority cites 

to this passage, it then abandons it, seeking to reconcile the impact on provincial 

jurisdiction not with the division of powers, but with the importance that the reviewing 

judge ascribes to other “interests” (para. 206).  

[450] The judicial role in federalism disputes is properly confined to identifying 

the boundaries set by the Constitution that separate federal from provincial jurisdiction. 

In the context of considering the “scale of impact”, this entails looking to the scope of 

provincial powers affected and the impact on the relative autonomy of Parliament and 

provinces. It also requires carefully considering the contours of the matter said to be of 

national concern, as it is only where the matter has “ascertainable and reasonable 

limits” that it can be said to have “a scale of impact on provincial jurisdiction that is 

reconcilable with the fundamental distribution of legislative power” (Crown Zellerbach, 

at pp. 432 and 438). Determining the contours of jurisdiction and the effects of legislation 

is what courts do. The role of the judiciary, properly understood, does not extend to 

evaluating the importance of other interests that could be affected if the provinces are 

not supervised in the exercise of their jurisdiction. That is the stuff of policy-making, 
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not adjudication. This distinction, which appears to elude the majority, was once 

thought uncontroversial at this Court (see Vriend v. Alberta, [1998] 1 S.C.R. 493, at 

para. 136). 

[451] But the real problem with my colleagues’ scale of impact analysis is their 

significant understatement of the intrusion into provincial jurisdiction effected by the 

Act. It will be recalled that the majority finds that the impact on provincial jurisdiction 

is limited, in part because the “impact on the provinces’ freedom to legislate is 

minimal” and “strictly limited”, since provinces “are free to design and legislate any 

GHG pricing system as long as it meets minimum national standards of price 

stringency” (paras. 199-200 (emphasis added)). As I have noted, this ignores the 

detailed industrial regulations authorized by Part 2 of the Act. But it also ignores that 

the federal benchmark is not static, and can be set to an increasingly stringent level so 

as to correspondingly narrow provincial jurisdiction in the field. It is only by ignoring 

such things that the majority is able to claim that the federal power that it recognizes 

here is “significantly less intrusive than [that recognized] in Crown Zellerbach” 

(para. 201). 

[452] More fundamentally, and even if federalism were a thing whose terms were 

not constitutionally enshrined but could instead be judicially balanced, the majority’s 

overall approach is not one of balance. Rather, the majority puts its thumb heavily on 

the federal side of the scale ⸺ by legitimating as a national concern the device of 

“minimum national standards” on matters of importance that otherwise fall within 
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provincial jurisdiction, and by insisting that doing so still preserves provincial 

autonomy (as long as it is exercised in accordance with federal priorities). Parliament 

now knows how to ensure that the balance will always tip its way, whenever provinces 

choose to exercise their legislative authority in a way that impedes the federal agenda.  

[453] Even the Attorney General of Canada was not so bold as to ask for a 

weighted scale, much less a redefined framework that accounts for other interests that 

should have no bearing on the division of powers. And yet, the majority has given him 

just that. 

VI. Conclusion 

[454] The Act’s subject matter falls squarely within provincial jurisdiction. It 

cannot be supported by any source of federal legislative authority, and it is therefore 

ultra vires Parliament. This Court, a self-proclaimed “guardian of the constitution” 

should condemn, not endorse, the Attorney General of Canada’s leveraging of the 

importance of climate change ⸺ and the relative popularity of Parliament’s chosen 

policy response ⸺ to fundamentally alter the division of powers analysis under ss. 91 

and 92 of the Constitution Act, 1867 and, ultimately, the division of powers itself 

(Hunter v. Southam Inc., [1984] 2 S.C.R. 145, at p. 155).  

[455] The majority’s reasons for judgment are momentous, and their implications 

should be fully and soberly comprehended. This Court once maintained that the 

Constitution, underpinned as it is by the principle of federalism, “demands respect for 
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the constitutional division of powers” (2011 Securities Reference, at para. 61; see also 

Reference re Secession of Quebec, at paras. 56 and 58). But in its unfortunate judgment, 

the majority discards that constitutionally faithful principle for a new, distinctly 

hierarchical and supervisory model of Canadian federalism, with two defining 

characteristics: (1) the subjection of provincial legislative authority to Parliament’s 

overriding authority to establish “national standards” of how such authority may be 

exercised; and (2) the replacement of the constitutionally mandated division of powers 

with a judicially struck balance of power, which balance must account for other 

“interests”.  

[456] No province, and not even Parliament itself, ever agreed to ⸺ or even 

contemplated ⸺ either of these features. This is a model of federalism that rejects our 

Constitution and re-writes the rules of Confederation. Its implications go far beyond 

the Act, opening the door to federal intrusion ⸺ by way of the imposition of national 

standards ⸺ into all areas of provincial jurisdiction, including intra-provincial trade 

and commerce, health, and the management of natural resources. It is bound to lead to 

serious tensions in the federation. And all for no good reason, since Parliament could 

have achieved its goals in constitutionally valid ways. I dissent. 

 

The following are the reasons delivered by 

 

 ROWE J. —  
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[457] The national concern doctrine is a residual power of last resort. I have come 

to this view through a close reading of R. v. Crown Zellerbach Canada Ltd., [1988] 1 

S.C.R. 401, and the cases that preceded it. Faithful adherence to the doctrine leads 

inexorably to the conclusion that the national concern branch of the “Peace, Order, and 

good Government” (“POGG”) power cannot be the basis for the constitutionality of the 

Greenhouse Gas Pollution Pricing Act, S.C. 2018, c. 12, s. 186 (“Act”). 

[458] My focus is mainly doctrinal. To attain the objectives sought by the federal 

structure, and for courts to be accountable to the public in how they exercise their power 

as umpires in federalism disputes, doctrinal coherence, clarity and predictability 

regarding the division of powers are essential (Canadian Western Bank v. Alberta, 2007 

SCC 22, [2007] 2 S.C.R. 3, at para. 23; Quebec (Attorney General) v. 9147-0732 

Québec inc., 2020 SCC 32, at para. 3). 

[459] First, I discuss the principle of federalism and the division of powers: the 

starting point for a complete understanding of the national concern doctrine. Second, I 

discuss the residual and circumscribed nature of the POGG power, rooted in s. 91 of 

the Constitution Act, 1867. While some commentators refer to the existence of three 

branches of POGG — gap, national concern, and emergency — in my view, the case 

law does not support a distinction between “gap” and “national concern”, nor is such a 

distinction useful. Rather, what commentators refer to as “gap” and “national concern” 

is better understood as one manifestation of the cumulatively exhaustive nature of the 

division of powers, and the residual nature of POGG. Third, I apply this understanding 
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to the national concern test set out in Crown Zellerbach, and interpret the concepts of 

“singleness, distinctiveness and indivisibility”, “provincial inability” and “scale of 

impact on provincial jurisdiction” accordingly (p. 432). The national concern doctrine 

applies only to matters that are distinct from those falling under provincial jurisdiction 

and that cannot be distributed between the existing powers of both orders of 

government. In addition, their recognition under POGG cannot upset the federal 

balance. Fourth, I compare this approach to the approach urged on us by the Attorney 

General of Canada. Finally, I address an entirely distinct matter: the methodology for 

reviewing regulations for compliance with the division of powers and how it may apply 

to regulations made under the Act. In the result, for these reasons and those of Justice 

Brown, which I adopt, the legislation is ultra vires in whole. 

I. Federalism and the Division of Powers 

[460] This case requires a careful consideration of one of the fundamental 

underlying principles animating the Canadian Constitution: federalism (Reference re 

Secession of Quebec, [1998] 2 S.C.R. 217, at para. 32). The “primary textual 

expression” of the principle of federalism can be found in the division of powers 

effected mainly by ss. 91 and 92 of the Constitution Act, 1867 (Secession Reference, at 

para. 47; Reference re Genetic Non-Discrimination Act, 2020 SCC 17 (“Reference re 

GNDA”), at para. 20).  

[461] An essential characteristic of the distribution of powers is its 

exhaustiveness, which precludes legislative voids (Reference re Same-Sex Marriage, 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

2004 SCC 79, [2004] 3 S.C.R. 698, at para. 34; Quebec (Attorney General) v. Canada 

(Attorney General), 2015 SCC 14, [2015] 1 S.C.R. 693, at para. 44). Exhaustiveness 

reconciles parliamentary sovereignty and federalism: it ensures that there is no subject 

matter which cannot be legislated upon and that Canada, as a whole, is fully sovereign. 

[462] The principle of federalism pursues some well-known objectives: “to 

reconcile unity with diversity, promote democratic participation by reserving 

meaningful powers to the local or regional level and to foster co-operation among 

governments and legislatures for the common good” (Canadian Western Bank, at 

para. 22). The distribution of powers, in turn, was not random; rather, it was designed 

to achieve these objectives. It accommodates diversity between provinces — by 

allocating considerable powers to provincial legislatures to allow them pursue their 

own interests — and their desire for unity — by granting powers to Parliament when 

they share a common interest (Secession Reference, at paras. 58-59; Reference re 

GNDA, at para. 21). The federal structure protects the separate identities of the 

provinces from being subsumed under a unitary state. 

[463] The federal structure was an essential condition for Confederation. Many 

provinces would not have supported the project of Confederation without the adoption 

of a federal form (Secession Reference, at para. 37; see also Attorney-General 

for Canada v. Attorney-General for Ontario, [1937] A.C. 326 (P.C.) (“Labour 

Conventions”), at pp. 351-53). In other words, “[w]ithout federalism, Canada could not 

have formed or endured” (Newfoundland and Labrador (Attorney General) v. 
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Uashaunnuat (Innu of Uashat and of Mani-Utenam), 2020 SCC 4, at para. 240, per 

Brown and Rowe JJ., dissenting). Consequently, courts interpreting the division of 

powers must be careful not “to dim or to whittle down” the provisions of the 

Constitution Act, 1867, and its underlying values, or “impose a new and different 

contract upon the federating bodies” through an exercise of interpretation (In re 

Regulation and Control of Aeronautics in Canada, [1932] A.C. 54 (P.C.) (“Aeronautics 

Reference”), at p. 70). 

[464] The Canadian federation guarantees the autonomy of both orders of 

government within their spheres of jurisdiction. Their relationship is one of 

coordination between equal partners, not subordination (Reference re Securities 

Act, 2011 SCC 66, [2011] 3 S.C.R. 837 (“Securities Reference”), at para. 71; see also 

Liquidators of the Maritime Bank of Canada v. Receiver-General of New Brunswick, 

[1892] A.C. 437 (P.C.), at pp. 442-43). The guarantee of provincial autonomy to 

facilitate the pursuit of collective goals has particular salience for a province like 

Quebec, “where the majority of the population is French-speaking, and which 

possesses a distinct culture” (Secession Reference, at para. 59; see also Labour 

Conventions, at pp. 351-52). 

[465] Autonomy, rather than subordination, entails that provinces have the right 

to “legislate for themselves in respect of local conditions which may vary by as great a 

distance as separates the Atlantic from the Pacific” (Labour Conventions, at p. 352). 

As Professor Pigeon (as he then was) explained: 
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The true concept of autonomy is thus like the true concept of freedom. 

It implies limitations, but it also implies free movement within the area 

bounded by the limitations: one no longer enjoys freedom when free to 

move in one direction only. It should therefore be realized that autonomy 

means the right of being different, of acting differently. This is what 

freedom means for the individual; it is also what it must mean for 

provincial legislatures and governments. There is no longer any real 

autonomy for them to the extent that they are actually compelled, 

economically or otherwise, to act according to a specified pattern. Just as 

freedom means for the individual the right of choosing his own objective 

so long as it is not illegal, autonomy means for a province the privilege of 

defining its own policies. [Emphasis added.] 

 

(“The Meaning of Provincial Autonomy” (1951), 29 Can. Bar Rev. 1126, 

at pp. 1132-33)  

[466] Thus, federalism recognizes that “there may be different and equally 

legitimate majorities in different provinces and territories and at the federal level” 

(Secession Reference, at para. 66).  

[467] Embracing differences between the provinces also has instrumental value. 

Allocating powers to the provinces may produce policies tailored to local realities, 

since provinces are “closest to the citizens affected and thus most responsive to their 

needs, to local distinctiveness, and to population diversity” (114957 Canada Ltée 

(Spraytech, Société d’arrosage) v. Hudson (Town), 2001 SCC 40, [2001] 2 S.C.R. 241, 

at para. 3; see also D. Newman, “Federalism, Subsidiarity, and Carbon Taxes” (2019), 

82 Sask. L. Rev. 187, at pp. 192-93). In addition, provinces can serve as “social 

laborator[ies]” when they enact innovative legislative policies that can be “tested” at 

the local level (P. W. Hogg, Constitutional Law of Canada (5th ed. Supp. (loose-leaf)), 
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vol. 1, at s. 5.2, referring to New State Ice Co. v. Liebmann, 285 U.S. 262 (1932), at 

p. 311, per Brandeis J.). 

[468] The judiciary is charged with delimiting the sovereignties of both orders of 

government, guided by the “lodestar” of the principle of federalism (Secession 

Reference, at para. 56; Securities Reference, at para. 55). More specifically, in R. v. 

Comeau, 2018 SCC 15, [2018] 1 S.C.R. 342, this Court explained that “[t]he tension 

between the centre and the regions is regulated by the concept of jurisdictional balance” 

(para. 78 (emphasis added)). 

[469] Division of powers disputes must be resolved in a way that reconciles unity 

and diversity. This cannot be achieved by merely determining which order of 

government “is thought to be best placed to legislate regarding the matter in question” 

(Securities Reference, at para. 90). Functional effectiveness is often erroneously 

equated with centralization and uniformity and eclipses the value of regional diversity 

(see, e.g., J. Leclair, “The Supreme Court of Canada’s Understanding of Federalism: 

Efficiency at the Expense of Diversity” (2003), 28 Queen’s L.J. 411). As Professor 

Beetz (as he then was) explained: 

[TRANSLATION] As a result, Quebec jurists can only be suspicious of the 

argument that, for example, legislative authority must be commensurate 

with the problem to be resolved. They find, first of all, that this is not a 

legal argument, but a political and functional reason to amend the 

constitution if necessary. Next, they find, from a political standpoint, that 

it is a permanent argument, one that is favorable to a concentration of 

powers in the federal government, since the problems to be resolved will 

obviously not stop increasing in intensity, in complexity and in their 

ramifications. [Emphasis added; footnote omitted.] 
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(“Les Attitudes changeantes du Québec à l’endroit de la Constitution 

de 1867”, in P.-A. Crépeau and C. B. Macpherson, eds., The Future of 

Canadian Federalism (1965), 113, at p. 120) 

[470] Rather than the functional approach, Professor Beetz argued for 

[TRANSLATION] “further development and clarification of concepts, [and for] analytical 

jurisprudence” (p. 120). This is consistent with the view that at every step of the 

analysis, courts must assess “constitutional compliance, not policy desirability” 

(Comeau, at para. 83).  

[471] In recent years, this Court has adopted a flexible, cooperative conception 

of the division of powers. This approach accommodates overlap between valid 

exercises of federal and provincial authority and encourages intergovernmental 

cooperation (Reference re GNDA, at para. 22; Reference re Pan-Canadian Securities 

Regulation, 2018 SCC 48, [2018] 3 S.C.R. 189, at para. 18). 

[472] Cooperative federalism, however, cannot override the division of powers 

or “make ultra vires legislation intra vires” (Reference re Pan-Canadian Securities 

Regulation, at para. 18; see also Rogers Communications Inc. v. Châteauguay (City), 

2016 SCC 23, [2016] 1 S.C.R. 467, at para. 39). Moreover, while it encourages 

cooperation between orders of government, it does not impose it 

(J.-F. Gaudreault-DesBiens and J. Poirier, “From Dualism to Cooperative Federalism 

and Back? Evolving and Competing Conceptions of Canadian Federalism”, in 

P. Oliver, P. Macklem and N. Des Rosiers, eds., The Oxford Handbook of the Canadian 
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Constitution (2017), 391, at p. 391; Securities Reference, at paras. 132-33). Finally, 

precise and stable definitions of the powers of the two orders of government are an 

essential precondition to cooperative federalism. Without them, the “respective 

bargaining positions of the two levels of government will be too uncertain for 

federal-provincial agreements to be reached” (W. R. Lederman, “Unity and Diversity 

in Canadian Federalism: Ideals and Methods of Moderation” (1975), 53 Can. Bar 

Rev. 597, at p. 616). 

[473] Respect for the principle of federalism is essential in deciding these 

appeals. This Court is called to determine, primarily, if the Act can be upheld as an 

exercise of Parliament’s authority to enact laws under the national concern doctrine. 

This involves consideration of the purposes sought by the choice of a federal structure, 

the logic of the distribution of powers, and a careful examination of the jurisdictional 

balance between both orders of government. 

II. POGG Is Residual and Circumscribed 

[474] The Attorney General of Canada seeks to uphold the Act as a valid exercise 

of Parliament’s jurisdiction under the national concern doctrine of its “Peace, Order, 

and good Government” power. The exhaustive nature of the division of powers, 

discussed above, means that matters that do not come within the enumerated classes 

must fit somewhere. This is dealt with by two residual clauses: one federal, and one 

provincial. 
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[475] The federal residual clause, which I refer to as the “Peace, Order, and good 

Government” or “POGG” power, comes from the opening words of s. 91 of the 

Constitution Act, 1867: 

91. It shall be lawful for the Queen, by and with the Advice and Consent 

of the Senate and House of Commons, to make Laws for the Peace, Order, 

and good Government of Canada, in relation to all Matters not coming 

within the Classes of Subjects by this Act assigned exclusively to the 

Legislatures of the Provinces; and for greater Certainty, but not so as to 

restrict the Generality of the foregoing Terms of this Section, it is hereby 

declared that (notwithstanding anything in this Act) the exclusive 

Legislative Authority of the Parliament of Canada extends to all Matters 

coming within the Classes of Subjects next hereinafter enumerated; that is 

to say . . . . 

 

[476] The provincial residual clause is s. 92(16) of the Constitution Act, 1867: 

92. In each Province the Legislature may exclusively make Laws in 

relation to Matters coming within the Classes of Subjects next hereinafter 

enumerated; that is to say,  

 

. . . 

 

16. Generally all Matters of a merely local or private Nature in the 

Province. 

 

[477] Collectively, the federal and provincial residual clauses ensure that the 

division of powers is exhaustive. The role of POGG is thus limited to instances where 

the matter does not fall under any enumerated heads and cannot be distributed among 

existing heads of powers. Notably, by the operation of s. 92(16), POGG does not apply 

to matters of a “merely local or private Nature”. This residual and circumscribed 
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understanding of the POGG power informs my understanding of the national concern 

test. I justify this understanding of POGG first, through a close reading of the text of 

ss. 91 and 92, and second, through a close reading of the case law.  

[478] In the analysis that follows, there are two points which could be seen as 

unorthodox. The first relates to residual authority in the division of powers. It is 

commonly accepted that POGG is a grant of residual authority to Parliament. What is 

less widely accepted is that s. 92(16) is a residual grant of authority to provincial 

legislatures. My view is that both provisions confer residual authority, as I will explain 

below. The second point is that, properly read, the jurisprudence supports a view of 

POGG as having two branches, “national concern” and “emergency”. The (third) “gap” 

branch constitutes part of “national concern”, which is Parliament’s general residual 

power. I would underline that my analysis of the Crown Zellerbach framework would 

be the same even if there is only one residual authority (POGG) and even if there are 

three branches to POGG (“national concern”, “gap” and “emergency”). Thus, my 

conclusions are in no way dependent on these two points. Nor do these two points affect 

my critique of the augmentation and extension of “national concern” urged on this 

Court by the Attorney General of Canada. 

A. A Close Reading of Sections 91 and 92  

[479] While the statement of the heads of power set out in 1867 could not 

contemplate the changes in technology and society that would follow, that statement 

was exhaustive. The heads of power must be given meaning in a changing world; a 
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living tree capable of growth and development but grounded in natural and fixed limits 

(Edwards v. Attorney-General for Canada, [1930] A.C. 124 (P.C.), at pp. 135-37; see 

also Reference re Employment Insurance Act (Can.), ss. 22 and 23, 2005 SCC 56, 

[2005] 2 S.C.R. 669, at para. 45). This is accomplished through a flexible, progressive 

interpretation of the division of powers, but one that begins with and is constrained by 

the “natural limits of the text” (Marcotte v. Fédération des caisses Desjardins du 

Québec, 2014 SCC 57, [2014] 2 S.C.R. 805, at para. 20, quoting Canada (Attorney 

General) v. Hislop, 2007 SCC 10, [2007] 1 S.C.R. 429, at para. 94; see also Quebec 

(Attorney General) v. 9147-0732 Québec inc., at paras. 8-13). 

(1) POGG Is Residual to Section 92 

[480] The wording of s. 91 provides textual support for the view that the POGG 

power is residual to s. 92. Section 91 confers the power to legislate for peace, order and 

good government “in relation to all Matters not coming within the Classes of Subjects 

by this Act assigned exclusively to the Legislatures of the Provinces”. As Professor 

Lysyk points out, it does not confer a power to legislate “in relation to peace, order and 

good government” (“Constitutional Reform and the Introductory Clause of Section 91: 

Residual and Emergency Law-Making Authority” (1979), 57 Can. Bar Rev. 531, at 

p. 541 (emphasis in original deleted)). Rather, the power is to legislate “in relation to 

matters” that do not fall under any provincial, enumerated head of power (p. 541 

(emphasis added; emphasis in original deleted)): 
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In other words, Parliament is not authorized to legislate in relation to a 

matter caught by the provincial categories simply because it might in some 

sense be thought to qualify as contributing toward the “peace, order and 

good government of Canada”. [p. 542] 

[481] Further, as Professor Gibson explains, every conferral of provincial 

legislative jurisdiction is qualified by words such as “in the Province”, including 

s. 92(16). The result is that the POGG power is limited to only those matters that are 

not of a provincial nature; in other words, it confers Parliament jurisdiction over matters 

with a “national dimension” (“Measuring ‘National Dimensions’” (1976), 7 Man. L.J. 

15, at p. 18). 

[482] Thus, focusing on “peace, order, and good government” is “unproductive”, 

because it provides little assistance in drawing the line between provincial and federal 

areas of competence. In addition, it “tends to draw attention away from the central 

question pointed to by the introductory clause, namely, whether the matter to which an 

enactment relates is one ‘not coming within’ the classes of subjects assigned 

exclusively to provincial legislatures” (Lysyk, at p. 534; see also J. Leclair, “The 

Elusive Quest for the Quintessential ‘National Interest’” (2005), 38 U.B.C. L. Rev. 353, 

at pp. 358-59).  

[483] A general power to legislate “in relation to peace, order and good 

government” would also be incompatible with the intention to create a robust sphere of 

provincial jurisdiction to protect the autonomy of the provinces. Section 92(13), in 

particular, grants the provinces jurisdiction over “Property and Civil Rights in the 
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Province”, which was understood as “descriptive of the full range of civil law, as 

opposed to criminal law” (Lysyk, at p. 544). In Citizens Insurance Co. of Canada v. 

Parsons (1881), 7 App. Cas. 96 (P.C.), Sir Montague Smith similarly observed that the 

words of s. 92(13) were “sufficiently large to embrace, in their fair and ordinary 

meaning, rights arising from contract” (p. 110). He held that there is no reason for 

holding that these words are not used in their “largest sense” in s. 92(13) (p. 111).  

[484] As a result, the general POGG power does not confer authority to 

Parliament to enact laws of a local or private nature, or related to “property and civil 

rights” under the guise of “peace, order, and good government”. As Lord Watson 

observed in Attorney-General for Ontario v. Attorney-General for the Dominion, 

[1896] A.C. 348 (P.C.) (“Local Prohibition”), at pp. 360-61: 

. . . the Dominion Parliament has no authority to encroach upon any class 

of subjects which is exclusively assigned to provincial legislatures by s. 92. 

These enactments appear to their Lordships to indicate that the exercise of 

legislative power by the Parliament of Canada, in regard to all matters not 

enumerated in s. 91, ought to be strictly confined to such matters as are 

unquestionably of Canadian interest and importance, and ought not to 

trench upon provincial legislation with respect to any of the classes of 

subjects enumerated in s. 92. To attach any other construction to the 

general power which, in supplement of its enumerated powers, is conferred 

upon the Parliament of Canada by s. 91, would, in their Lordships’ opinion, 

not only be contrary to the intendment of the Act, but would practically 

destroy the autonomy of the provinces. If it were once conceded that the 

Parliament of Canada has authority to make laws applicable to the whole 

Dominion, in relation to matters which in each province are substantially 

of local or private interest, upon the assumption that these matters also 

concern the peace, order, and good government of the Dominion, there is 

hardly a subject enumerated in s. 92 upon which it might not legislate, to 

the exclusion of the provincial legislatures. [Emphasis added.] 
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(2) POGG Should Be Understood as Residual to the Enumerated Heads of 

Section 91 

[485] While case law has consistently held that POGG is residual to the 

provincial enumerated heads, this Court’s approach to whether it is residual to the 

federal enumerated heads is not so clear.  

[486] Some early cases treat the POGG power as residual to both the provincial 

and federal enumerated heads of power. For example, in Toronto Electric 

Commissioners v. Snider, [1925] A.C. 396 (P.C.), Viscount Haldane said that courts 

should first ask whether the subject matter falls within s. 92. If it does, the court asks 

whether it also falls under s. 91. Only if the subject “falls within neither of the sets of 

enumerated heads” would POGG be considered (p. 406 (emphasis added)).  

[487] However, some commentators have claimed that POGG is not residual to 

the enumerated federal heads of power because the enumerated federal heads are only 

illustrative of “peace, order, and good government” (see, e.g., B. Laskin, ‘“Peace, Order 

and Good Government’ Re-Examined” (1947), 25 Can. Bar Rev. 1054, at p. 1057). 

[488] Moreover, in some cases this Court has held that a matter may fall within 

the POGG power or another enumerated federal head of power (see, e.g., Ontario 

Hydro v. Ontario (Labour Relations Board), [1993] 3 S.C.R. 327, which concluded 

that nuclear power fell either under the declaratory undertaking power (s. 92(10)(c)) or 

national concern; In re Regulation and Control of Radio Communication in Canada, 
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[1932] A.C. 304 (P.C.) (“Radio Reference”), which concluded that the matter could fall 

under the POGG power or the interprovincial undertakings power (s. 92(10)(a)); and 

Aeronautics Reference, which appeared to conclude that the matter fell under both 

s. 132 and the POGG power). While there is nothing wrong with making alternative 

findings, these cases could be read as indicating that it is possible for a matter to fall 

both within the POGG power and within a federal enumerated head of power at the 

same time.  

[489] In my view, this approach is wrong. I agree with Professor Hogg that the 

POGG power is residual to the enumerated provincial and federal heads of power, and 

that “matters which come within enumerated federal or provincial heads of power 

should be located in those enumerated heads, and the office of the p.o.g.g. power is to 

accommodate the matters which do not come within any of the enumerated federal or 

provincial heads” (s. 17.1). Contrary to Professor Laskin’s view (as he then was), I do 

not understand a number of the enumerated heads of power assigned to Parliament, 

such as its power over copyrights (s. 91(23)), to be merely examples of a broad power 

to legislate for peace, order, and good government. Rather, many had to be specifically 

enumerated to avoid falling under the large scope of provincial jurisdiction over 

“property and civil rights” (s. 92(13)) (Leclair (2005), at pp. 355-57; Hogg, at s. 17.1; 

Lysyk, at p. 539).  

[490] There is no reason to hold that a matter falls under POGG when it comes 

within an enumerated head of jurisdiction. As Professor Hogg explains, the normal 
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process of constitutional interpretation, like the interpretation of any statute or contract, 

is to rely first on a more specific provision before resorting to a more general one 

(s. 17.1). Resort to the general over the specific improperly treats the specific as 

redundant. Moreover, as Professor Abel argues, the more specific will usually be more 

defined and less contentious, and courts should not waste time arguing about the outer 

limits of the more general and diffuse when it is not necessary. In doing so, they would 

avoid the difficult question of whether a matter is of a “merely local or private” nature 

or if it has reached a national dimension so as to fall under POGG (“The Neglected 

Logic of 91 and 92” (1969), 19 U.T.L.J. 487, at pp. 510-12).  

[491] When we are classifying the subject matter of an enactment, we are 

therefore first trying to classify it among the exclusive heads of power assigned to the 

federal and provincial legislatures. If the matter cannot fit within any enumerated head, 

only then may resort be had to the federal residual clause. This methodology helps 

ensure that the federal residual power cannot be used as a tool to upset the balance of 

federalism by stripping away provincial powers. 

(3) The Parallel Structure of the Provincial and Federal Residual Clauses 

Supports a Narrow Understanding of POGG 

[492] The federal residual clause has typically been seen as the sole residual 

power, such that all matters “not coming within” those assigned to the federal and 

provincial legislatures come within federal power (Hogg, at s. 17.1). However, there is 

a strong case for viewing the opening words of s. 91 and s. 92(16) as setting out a 
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“parallel structure of complementary federal and provincial residua” (Leclair (2005), 

at p. 355 (emphasis added)).  

[493] There is much to be said for the theory that the two sections “complement 

and modify each other”, with the federal residuum dealing with matters “of a general 

character” and the provincial residuum encompassing matters “of a merely local or 

private nature” (Lysyk, at pp. 534 and 536-38). Indeed, the two sections have been said 

to strike a “careful balance . . . with matters potentially regulated at the federal level 

already within the enumerated provincial powers or ultimately covered within this last 

clause on matters of local concern” (Newman, at p. 192). Professors Hogg and Wright 

similarly say: 

. . . there is a plausible argument that the Constitution Act, 1867 includes 

not one, but two complementary residuary powers. This argument, in turn, 

strengthens the view that the Act, as drafted, was intended to form the 

foundation for a federal system that is less centralized than many 

English-Canadian commentators have supposed. [Footnote omitted.] 

 

(“Canadian Federalism, the Privy Council and the Supreme Court: 

Reflections on the Debate about Canadian Federalism” (2005), 38 U.B.C. 

L. Rev. 329, at p. 338) 

[494] As the Attorney General of Quebec argues in this case, the scope of 

s. 92(16) must be interpreted as a counterbalance to the introductory paragraph of s. 91 

to reflect the constitutional principle that both Parliament and provincial legislatures 

must be seen as equals. Accordingly, when determining if a matter falls under POGG, 

it is relevant to consider if it is of a “merely local and private nature” such that it would 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

fall under s. 92(16) (see H. Brun, G. Tremblay and E. Brouillet, Droit constitutionnel 

(6th ed. 2014), at pp. 599-600). 

[495] There is also support for this understanding of the relationship between the 

POGG power and s. 92(16) in the case law. In Local Prohibition, at p. 365, Lord 

Watson explains: 

In s. 92, No. 16 appears to [their Lordships] to have the same office which 

the general enactment with respect to matters concerning the peace, order, 

and good government of Canada, so far as supplementary of the 

enumerated subjects, fulfils in s. 91. It assigns to the provincial legislature 

all matters in a provincial sense local or private which have been omitted 

from the preceding enumeration, and, although its terms are wide enough 

to cover, they were obviously not meant to include, provincial legislation 

in relation to the classes of subjects already enumerated. [Emphasis added.] 

 

(See also Nova Scotia Board of Censors v. McNeil, [1978] 2 S.C.R. 662, at 

p. 700.) 

[496] In Reference re The Farm Products Marketing Act, [1957] S.C.R. 198, this 

Court also addressed the residual nature of s. 92(16), and explained that “[h]ead 16 

contains what may be called the residuary power of the Province . . . and it is within 

that residue that the autonomy of the Province in local matters, so far as it might be 

affected by trade regulation, is to be preserved” (p. 212). More recently in Reference 

re Assisted Human Reproduction Act, 2010 SCC 61, [2010] 3 S.C.R. 457, McLachlin 

C.J. stated that s. 92(16) along with s. 92(13) are “often seen as sources of residual 

jurisdiction”, and LeBel and Deschamps JJ. stated that s. 92(16) “can also be regarded 

as a partial residual jurisdiction” (paras. 134 and 264; see also R. v. Hauser, [1979] 1 

S.C.R. 984; and Schneider v. The Queen, [1982] 2 S.C.R. 112). 
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[497] The parallel structure of the residual clauses contributes to the balance of 

powers within the Confederation and ensures that, as society changes, more and more 

matters are not enveloped exclusively within federal competence (Lysyk, at p. 534; 

Newman, at p. 192). Accordingly, the residual scope of the POGG power is narrowed 

by s. 92(16), which applies to matters that are of a local and private nature even if they 

do not come within any other enumerated head of power. 

[498] For clarity, this understanding of the relationship between s. 92(16) and 

POGG differs from the understanding of the Court of Appeal of Alberta majority. In 

my view, POGG is residual to all enumerated provincial heads of power, including 

s. 92(16). Matters that formerly fell under any enumerated provincial head of power 

can come to extend beyond provincial competence and, where the Crown Zellerbach 

test is met, come within POGG. 

B. A Close Reading of the Case Law 

[499] A review of POGG case law reveals that courts have long struggled to 

define its contours in a way that preserves the division of powers. The result has been 

doctrinal confusion and categories that lack clarity. Many commentators speak of three 

separate POGG branches: emergency, national concern and gap. Professor Hogg 

explains that matters falling under the “gap” branch are not just “new” in the sense that 

they do not come within any enumerated head of power, but rather “depend upon a 

lacuna or gap in the text of the Constitution”, where “the Constitution recognizes 

certain topics as being classes of subjects for distribution-of-power purposes, but fails 
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to deal completely with each topic” (s. 17.2). Though the terminology between 

commentators differs, the schema is similar (see, e.g., G. Régimbald and D. Newman, 

The Law of the Canadian Constitution (2nd ed. 2017), at c. 6; P. J. Monahan, B. Shaw 

and P. Ryan, Constitutional Law (5th ed. 2017), at p. 264; Brun, Tremblay and 

Brouillet, at p. 584).  

[500] In my view, the POGG jurisprudence should be read as signaling the 

existence of just two branches: a general residual power and the emergency power. 

What some commentators have named “gap” and “national concern” are simply 

manifestations of the exhaustive nature of the division of powers, and the residual 

nature of the POGG power. Matters that do not come within any enumerated head of 

power or cannot be distributed among multiple heads of power must fit somewhere, 

and they belong under POGG when they pass the Crown Zellerbach test. A close 

reading of Crown Zellerbach reveals that the test set out in that case applies to both 

“national concern” and “gap” cases, and this affinity between “gap” and “national 

concern” informs my understanding of that test.  

(1) The Early Development of the POGG Power  

[501] From the beginning, courts have treated the POGG power as residual, only 

relevant where a matter does not come within the enumerated classes of subjects. The 

early cases reveal no distinction between “gap” and “national concern”, but rather a 

distinction between a general residual power and the emergency power. In either 

instance, the courts emphasize that POGG is a category of last resort, and the 
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importance of keeping the doctrine circumscribed and narrow, so as to properly 

preserve the sphere of provincial jurisdiction.  

[502] The earliest cases of Parsons and Russell treated s. 91 and POGG 

essentially as one: if a matter did not come within a s. 92 head of power, it fell 

somewhere within s. 91 (Parsons, at p. 109; Russell v. The Queen (1882), 7 App. Cas. 

829 (P.C.), at pp. 836-37). In Russell, Sir Montague Smith upheld the Canada 

Temperance Act, noting that temperance was a subject “of general concern to the 

Dominion, upon which uniformity of legislation is desirable, and the Parliament alone 

can so deal with it” (p. 841 (emphasis added)).  

[503] In Local Prohibition, Lord Watson upheld a provincial local-option 

temperance scheme quite similar to the federal one in Russell, under s. 92(13) or (16). 

While noting that there may be matters not coming within the enumerated heads of 

s. 91 or 92 that fell under federal power, Lord Watson cautioned that such 

non-enumerated matters “ought to be strictly confined to such matters as are 

unquestionably of Canadian interest and importance” and should not trench upon 

provincial subjects at the risk of destroying provincial autonomy (p. 360). He then 

made the frequently cited statement: 

Their Lordships do not doubt that some matters, in their origin local and 

provincial, might attain such dimensions as to affect the body politic of the 

Dominion, and to justify the Canadian Parliament in passing laws for their 

regulation or abolition in the interest of the Dominion. But great caution 

must be observed in distinguishing between that which is local and 

provincial, and therefore within the jurisdiction of the provincial 

legislatures, and that which has ceased to be merely local or provincial, and 
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has become matter of national concern, in such sense as to bring it within 

the jurisdiction of the Parliament of Canada. [Emphasis added; p. 361.] 

[504] Following Local Prohibition, the Privy Council, per Viscount Haldane, 

ignored this passage and the national concern idea for many years. Instead, POGG was 

seen as encompassing only emergencies (Hogg, at s. 17.4(a); Fort Frances Pulp and 

Power Co. v. Manitoba Free Press Co., [1923] A.C. 695 (P.C.), at pp. 703-6; Snider, 

at pp. 405-6 and 412). These cases represent the first scaling back of national concern. 

At the same time, they illustrate that the courts have long been concerned with ensuring 

provincial legislatures did not lose their powers.  

[505] In 1931, national concern seemed to resurface in the Aeronautics 

Reference, which reiterated that matters can attain “such dimensions as to affect the 

body politic of the Dominion” (p. 72). Ultimately, the Privy Council held that 

aeronautics fell within federal jurisdiction, essentially under s. 132 of the British North 

America Act, 1867 (the treaty power). In the Radio Reference, Viscount Dunedin held 

that Parliament had jurisdiction to regulate radio communication based on both the 

interprovincial undertaking power and POGG. He noted that the British North America 

Act, 1867, was silent on the ability of Canada (as opposed to the “British Empire” in 

s. 132) to enter treaties and thus did not authorize treaty-implementing legislation. 

POGG therefore filled what appeared to be a gap. 

[506] Next, a series of “new deal” cases in 1937 reverted to the idea that POGG 

applied only to emergencies (see Hogg, at s. 17.4(a)). Among these was the Labour 
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Conventions case, in which Lord Atkin held that neither the Aeronautics Reference nor 

the Radio Reference stood for the proposition that legislation to perform a treaty was 

an exclusively federal power. For division of powers purposes, there was “no such thing 

as treaty legislation as such” (p. 351); rather, provinces could legislate over aspects of 

treaties falling under s. 92 and Parliament over aspects falling under s. 91. 

[507] National concern re-emerged in Attorney-General for Ontario v. Canada 

Temperance Federation, [1946] A.C. 193 (P.C.). Viscount Simon held that Russell was 

not based on the emergency branch and that POGG was not confined to emergencies 

and could encompass matters of “concern of the Dominion as a whole” (p. 205).  

[508] As the foregoing discussion demonstrates, early POGG cases suffered from 

a series of twists and turns, with various “national concern” statements infusing them 

at various points. As I read the above cases, the common theme is this: courts rely on 

POGG to give effect to the exhaustive nature of the division of powers, but courts have 

always been cautious to guard provincial jurisdiction and ensure POGG does not 

become a vehicle for federal overreach. With this backdrop, I turn to Crown Zellerbach 

and its survey of the modern case law on POGG. 

(2) The Modern Development of the POGG Power and the “National Concern” 

Test from Crown Zellerbach  

[509] In Crown Zellerbach, Le Dain J. set out the modern “national concern” test. 

A close reading of Crown Zellerbach and the cases on which Le Dain J. relies reveals 
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that his test applies both to what commentators refer to as “national concern” cases and 

“gap” cases: both are manifestations of the exhaustive nature of the division of powers 

and the residual nature of the POGG power. Both types of cases must have the requisite 

“singleness, distinctiveness and indivisibility” and must have a “scale of impact on 

provincial jurisdiction that is reconcilable with the fundamental distribution of 

legislative power under the Constitution” (p. 432).  

[510] In Crown Zellerbach, Le Dain J. surveys a number of POGG cases. The 

first one of note for our purposes is Canada Temperance Federation, where Viscount 

Simon set out the following formulation of the test: 

In their Lordships’ opinion, the true test must be found in the real subject 

matter of the legislation: if it is such that it goes beyond local or provincial 

concern or interests and must from its inherent nature be the concern of the 

Dominion as a whole (as, for example, in the Aeronautics case and 

the Radio case), then it will fall within the competence of the Dominion 

Parliament as a matter affecting the peace, order and good government of 

Canada, though it may in another aspect touch on matters specially 

reserved to the provincial legislatures. [Emphasis added; footnotes 

omitted.] 

 

(Canada Temperance Federation, at p. 205, as cited in Crown Zellerbach, 

at pp. 423-24.) 

Here, we have the Aeronautics Reference and the Radio Reference being cited as 

examples of “national concern” cases.  

[511] Applying Canada Temperance Federation, this Court held that aeronautics 

fell under POGG apart from any question of a treaty power (as in Aeronautics 
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Reference) and that legislation establishing the National Capital Commission could be 

upheld under POGG (Johannesson v. Municipality of West St. Paul, [1952] 1 S.C.R. 

292; Munro v. National Capital Commission, [1966] S.C.R. 663). 

[512] Le Dain J. then reviews Re: Anti-Inflation Act, [1976] 2 S.C.R. 373, a case 

which provided important statements on both the emergency branch and the national 

concern branch. In Anti-Inflation, Laskin C.J., writing for a majority on this point, 

upheld the federal Anti-Inflation Act under the emergency branch of POGG. Although 

he wrote in dissent on the emergency power, Beetz J.’s reasons on national concern 

attracted a majority (p. 437). 

[513] Beetz J. noted that national concern leads to exclusive, permanent federal 

competence and expressed serious concerns about a fundamental shift in the division 

of powers arising from recognizing inflation as a matter of national concern, as various 

provincial matters could be transferred to Parliament. In his view, if inflation were 

recognized as a matter of national concern, “a fundamental feature of the Constitution, 

its federal nature, the distribution of powers between Parliament and the Provincial 

Legislatures, would disappear not gradually but rapidly” (p. 445; see also p. 444).  

[514] In Anti-Inflation, at p. 457, Beetz J. appears to have grouped what some 

commentators would call “gap” and “national concern” cases together, and understood 

them to be motivated by the same underlying logic:  
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In my view, the incorporation of companies for objects other than 

provincial, the regulation and control of aeronautics and of radio, the 

development, conservation and improvement of the National Capital 

Region are clear instances of distinct subject matters which do not fall 

within any of the enumerated heads of s. 92 and which, by nature, are of 

national concern. [Emphasis added.] 

 

[515] This statement groups together the incorporation of federal companies and 

radio (referring to Parsons and Radio Reference, cases commentators typically 

characterize as “gap” cases) with “conservation and improvement of the National 

Capital Region” and aeronautics (referring to Munro and Johannesson, cases 

commentators typically characterize as “national concern” cases) (Régimbald and 

Newman, at paras. 6.5 and 6.21; Hogg, at ss. 17.2 and 17.3). 

[516] Beetz J. understood each of these subject matters as not falling within any 

enumerated head and as being “of national concern” (p. 457). Beetz J. goes on to 

explain, at p. 458, that such matters must not be  

an aggregate but ha[ve] a degree of unity that [makes them] indivisible, an 

identity which [makes them] distinct from provincial matters and a 

sufficient consistence to retain the bounds of form. The scale upon which 

these new matters enable[s] Parliament to touch on provincial matters ha[s] 

also to be taken into consideration before they [are] recognized as federal 

matters . . . . [Emphasis added.] 

[517] These constraints apply both to “national concern” cases and to the cases 

some commentators understand to be “gap” cases. They allow courts to ascertain 

whether the matter is of a truly national dimension (rather than local) and whether it 
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has sufficient unity to be recognized as a matter under POGG rather than subdivided 

among existing heads of jurisdiction. I note that Beetz J. expressed that he was “much 

indebted” (p. 452) to an article by Professor Le Dain (as he then was) for his doctrinal 

statement on POGG (see G. Le Dain, “Sir Lyman Duff and the Constitution” (1974), 

12 Osgoode Hall L.J. 261). 

[518] Later in Crown Zellerbach, Le Dain J. refers to Labatt Breweries of 

Canada Ltd. v. Attorney General of Canada, [1980] 1 S.C.R. 914, where Estey J. 

illustrated the range of federal jurisdiction under POGG, characterizing the POGG 

doctrine as falling into three categories: 

. . . (a) the cases “basing the federal competence on the existence of a 

national emergency”; (b) the cases in which “federal competence arose 

because the subject matter did not exist at the time of Confederation and 

clearly cannot be put into the class of matters of a merely local or private 

nature”, of which aeronautics and radio were cited as examples; and (c) the 

cases in which “the subject matter ‘goes beyond local or provincial concern 

or interest and must, from its inherent nature, be the concern of the 

Dominion as a whole’”, citing Canada Temperance Federation. 

[Emphasis added.] 

 

(Crown Zellerbach, at p. 428, citing Labatt, at pp. 944-45.) 

[519] Here, Estey J. (at p. 944) has characterized aeronautics and radio as 

examples of matters which “did not exist at the time of Confederation” and “cannot be 

put into the class of matters of merely local or private nature” (category “b” above), 

unlike Viscount Simon in Canada Temperance Federation, who saw these cases as 

examples of national concern in the traditional sense (category “c” above). This is 
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indicative of a relationship or overlap between both categories, which Le Dain J. later 

reconciles.  

[520] Le Dain J. then cites Dickson J.’s dissenting reasons in R. v. Wetmore, 

[1983] 2 S.C.R. 284, who read Anti-Inflation and Labatt as establishing two branches: 

an emergency branch and a general residual branch, the second of which could be 

sub-divided into categories “b” and “c” from Labatt:  

In the Reference re Anti-Inflation Act, [1976] 2 S.C.R. 373, Beetz J., 

whose judgment on this point commanded majority support, reviewed the 

extensive jurisprudence on the subject and concluded that the peace, order 

and good government power should be confined to justifying (i) temporary 

legislation dealing with a national emergency (p. 459) and (ii) legislation 

dealing with “distinct subject matters which do not fall within any of the 

enumerated heads of s. 92 and which, by nature, are of national concern” 

(p. 457). In the Labatt case, supra, at pp. 944-45, Estey J. divided this 

second heading into (i) areas in which the federal competence arises 

because the subject matter did not exist at the time of Confederation and 

cannot be classified as of a merely local and private nature and (ii) areas 

where the subject matter “goes beyond local or provincial concern or 

interests and must from its inherent nature be the concern of the Dominion 

as a whole”. This last category is the one enunciated by Viscount Simon 

in Attorney-General for Ontario v. Canada Temperance Federation, 

[1946] A.C. 193, at p. 205. The one preceding it formed the basis of the 

majority decision in Hauser that the Narcotic Control Act, R.S.C. 1970, 

c. N-1, came under the peace, order and good government power as dealing 

with “a genuinely new problem which did not exist at the time of 

Confederation”. [Emphasis added.] 

 

(Wetmore, at pp. 294-95, cited in Crown Zellerbach, at p. 430.) 

[521] Le Dain J. did not draw a distinction between “gap” and “national concern” 

cases. Rather, he appeared to understand the two non-emergency POGG categories set 
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out in Labatt as falling under a general, residual branch of the POGG power, to which 

the following national concern test applies:  

From this survey of the opinion expressed in this Court concerning the 

national concern doctrine of the federal peace, order and good government 

power I draw the following conclusions as to what now appears to be 

firmly established: 

   

1. The national concern doctrine is separate and distinct from the 

national emergency doctrine of the peace, order and good government 

power, which is chiefly distinguishable by the fact that it provides a 

constitutional basis for what is necessarily legislation of a temporary 

nature; 

 

2. The national concern doctrine applies to both new matters which did 

not exist at Confederation and to matters which, although originally 

matters of a local or private nature in a province, have since, in the absence 

of national emergency, become matters of national concern; 

 

3. For a matter to qualify as a matter of national concern in either sense 

it must have a singleness, distinctiveness and indivisibility that clearly 

distinguishes it from matters of provincial concern and a scale of impact 

on provincial jurisdiction that is reconcilable with the fundamental 

distribution of legislative power under the Constitution; 

 

4. In determining whether a matter has attained the required degree of 

singleness, distinctiveness and indivisibility that clearly distinguishes it 

from matters of provincial concern it is relevant to consider what would be 

the effect on extra-provincial interests of a provincial failure to deal 

effectively with the control or regulation of the intra-provincial aspects of 

the matter. [Emphasis added.] 

 

(Crown Zellerbach, at pp. 431-32) 

[522] On my reading, Le Dain J. subsumed all non-emergency POGG cases into 

one test, which is “separate and distinct from the national emergency doctrine” but 

applies to both “new matters which did not exist at Confederation” and “to matters 

which, although originally matters of a local or private nature in a province, have since, 
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in the absence of national emergency, become matters of national concern”. The 

requirements of singleness, distinctiveness and indivisibility and an assessment of the 

scale of impact on provincial jurisdiction apply for a matter to qualify as a matter of 

national concern “in either sense”. 

[523] Therefore, while some commentary speaks of “emergency”, “gap” and 

“national concern” as three separate branches, in my view it is more accurate having 

regard to the case law to say there are two branches: emergency and a general residual 

power, to which the national concern test applies. 

[524] This is consistent with Beetz J.’s approach in Anti-Inflation and the view 

Le Dain J. expressed when he wrote on POGG as a professor. Indeed, he seemed to 

view all non-emergency POGG cases as subsumed under the “general power”, which 

was decidedly residual: 

. . . the issue with respect to the general power, where reliance cannot be 

placed on the notion of emergency, is to determine what are to be 

considered to be single, indivisible matters of national interest and concern 

lying outside the specific heads of jurisdiction in sections 91 and 92. 

 

(Le Dain, at p. 293; see also Lederman, at p. 606.) 

[525] Le Dain J.’s view as a professor and Beetz J.’s reasons in Anti-Inflation 

should inform the interpretation of the test set out in Crown Zellerbach, as subsuming 

“gap” and “national concern”. This reading of Crown Zellerbach is also shared by some 

commentators. Dwight Newman says that POGG “applies only in the context of what 
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would otherwise be a gap in the structure” and “the case law does not support the 

three-branch description of [POGG]” (pp. 200-201). 

[526] If “national concern” and “gap” are understood as separate, it is easy to 

mistakenly understand “gap” as the sole residual power, and to fail to appreciate the 

residual nature of “national concern”. Rather, what some commentators call “gap” and 

“national concern” have the same underlying logic. They are both manifestations of the 

exhaustive nature of the division of powers, and the residual nature of POGG. This 

close affinity between “gap” and “national concern” is crucial to a proper 

understanding of the Crown Zellerbach test: all matters of national concern must fill a 

kind of “gap” in the sense that they do not fit under the enumerated heads, and, 

conversely, all matters that do not fit under the enumerated heads must still pass the 

national concern test to be within federal jurisdiction. Historical newness is irrelevant 

in ascertaining the existence of a constitutional “gap”. Le Dain J. is clear in Crown 

Zellerbach that the test he sets out applies to historically new matters and matters that 

have come to extend beyond provincial competence and “become” matters of national 

concern. When I say that the matter must fill a kind of “gap”, I simply mean that the 

matter does not fall under any enumerated head of power, and cannot be divided 

between multiple enumerated powers.  

[527] As I explain below, “singleness, distinctiveness and indivisibility”, 

“provincial inability”, and “scale of impact” should be understood so as to give effect 

to the residual nature of the POGG power, and filter out any matter that could fall under 
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an enumerated head of power, including matters that are of a “merely local or private 

Nature” falling under s. 92(16), and matters that could be distributed among multiple 

heads.  

[528] I pause here to note that the emergency branch, too, can and should be 

understood as residual to the enumerated heads of power. Viscount Haldane, the 

architect of the emergency doctrine, “employed expressions which suggest a temporary 

transcending of the confines of the provincial heads of power” (Lysyk, at p. 549). Cases 

invoking the emergency branch indicate that in an emergency, a new aspect of 

government business arises that extends beyond provincial competency (Fort Frances, 

at p. 705; Snider, at p. 412; see also Lysyk, at pp. 548-51). For clarity, the fact that the 

emergency branch should also be understood as residual does not mean matters 

classified as emergencies need to pass the “national concern” test set out in Crown 

Zellerbach. Indeed, Le Dain J. specifically clarified that “[t]he national concern 

doctrine is separate and distinct from the national emergency doctrine” (p. 431).  

(3) Going Forward 

[529] The arc of the POGG jurisprudence has been an effort to navigate such that 

the division of powers is collectively exhaustive, in a way that respects provincial 

jurisdiction. The national concern doctrine, when properly applied, plays an essential 

role in achieving this. Matters that do not come within one of the enumerated heads of 

jurisdiction and that cannot be separated and shared between the enumerated heads of 

jurisdiction of both orders of government, do not fit comfortably within the division of 
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powers. In order to maintain exhaustiveness, such matters fall under the general 

residual power of Parliament by virtue of their “distinctiveness” from matters under 

provincial jurisdiction and their “indivisibility” between various heads of jurisdiction. 

But when the doctrine is improperly applied, POGG ceases to be residual in nature. 

When that is so, it can become an instrument to enhance federal and correspondingly 

decrease provincial authority. 

[530] The POGG case law reviewed above is at times amorphous and difficult to 

organize, but one common denominator runs throughout: courts must be careful in 

recognizing matters of national concern and heed the consistent warnings from the case 

law, because the national concern branch has great potential to upset the division of 

powers (Local Prohibition, at p. 361; Canada Temperance Federation, at pp. 205-6; 

see also R. v. Hydro-Québec, [1997] 3 S.C.R. 213, at paras. 67, 110 and 115).  

[531] Once a matter is qualified as “of national concern”, Parliament has 

exclusive jurisdiction over the matter, including its intra-provincial aspects (Crown 

Zellerbach, at p. 433). Thus, as the Attorney General of Quebec argued, an expansive 

interpretation of the doctrine can threaten the fundamental structure of federalism and 

unduly restrain provincial legislature’s law-making authority. It would allow 

Parliament to acquire exclusive jurisdiction over matters that fall squarely within 

provincial jurisdiction and flatten regional differences, including Quebec’s ability to 

retain exclusive control over [TRANSLATION] “all powers deemed essential to the 
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survival and flourishing of its distinct cultural identity” (E. Brouillet, La négation de la 

nation: L’identité culturelle québécoise et le fédéralisme canadien (2005), at p. 299). 

[532] Courts should never start a division of powers analysis by looking to the 

federal residual power (Gibson (1976), at p. 18). This approach helps guard against an 

unwarranted and artificial expansion of federal jurisdiction. While the national concern 

doctrine allows courts to recognize Parliament’s jurisdiction over matters that used to 

fall under provincial jurisdiction, there is no corresponding transfer of matters that are 

no longer of national interest to the provinces (Brun, Tremblay and Brouillet, at 

pp. 589-91). Rather, recognizing a matter of national concern has the effect of “adding 

by judicial process new matters or new classes of matters to the federal list of powers”, 

which “would belong to Parliament permanently” (Anti-Inflation, at pp. 444 and 458). 

Therefore, to preserve the federal balance, courts should treat POGG as a power of last 

resort.  

[533] Some more recent case law from this Court recognizes this. For example, 

in Friends of the Oldman River Society v. Canada (Minister of Transport), [1992] 1 

S.C.R. 3, this Court declined to uphold federal legislation under the POGG power and 

stated that “the solution to this case can more readily be found by looking first at the 

catalogue of powers in the Constitution Act, 1867” (p. 65 (emphasis added); see also 

Hydro-Québec, at paras. 109-10).  

[534] My view of the national concern test gives effect to this truly residual 

understanding of POGG. The scope of the national concern doctrine must be limited to 
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matters that cannot fall under other heads of jurisdiction and that cannot be distributed 

among multiple heads, thus filling a constitutional gap. Accordingly, the doctrine only 

applies to matters which are truly of “national concern”, as opposed to matters of a 

“merely local or private nature” that fall under s. 92(16).  

III. The National Concern Doctrine 

A. Singleness, Distinctiveness, Indivisibility 

[535] In Crown Zellerbach, Le Dain J. explained that “[f]or a matter to qualify 

as a matter of national concern . . . it must have a singleness, distinctiveness and 

indivisibility that clearly distinguishes it from matters of provincial concern” (p. 432). 

A close reading of Le Dain J.’s reasons in Crown Zellerbach and of Beetz J.’s 

influential reasons in Anti-Inflation reveal that “singleness, distinctiveness and 

indivisibility” should be understood purposively, as a way to identify matters that are 

beyond the powers of the provinces, and cannot be divided between both orders of 

government, which must fall under the general federal residual power in order to fill a 

constitutional gap. 

[536] Beetz J.’s reasons in Anti-Inflation are an essential starting point to 

understand how matters can qualify as of “national concern”. Beetz J. explained that 

matters of national concern have only been recognized “in cases where a new matter was 

not an aggregate but had a degree of unity that made it indivisible, an identity which 

made it distinct from provincial matters and a sufficient consistence to retain the bounds 
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of form” (p. 458 (emphasis added)). The matter at issue in Anti-Inflation, the 

“containment and reduction of inflation”, did not meet such requirements:  

It is an aggregate of several subjects some of which form a substantial part 

of provincial jurisdiction. It is totally lacking in specificity. It is so 

pervasive that it knows no bounds. Its recognition as a federal head of 

power would render most provincial powers nugatory. [p. 458] 

[537] In Crown Zellerbach, Le Dain J. noted that the majority of the Court in 

Anti-Inflation “held that the national concern doctrine applied, in the absence of national 

emergency, to single, indivisible matters which did not fall within any of the specified 

heads of provincial or federal legislative jurisdiction” and referred to Beetz J.’s reasons 

extensively (pp. 426-27). Thus, it appears that Le Dain J. understood Anti-Inflation as 

standing for the proposition that the national concern doctrine applies when two 

conditions are met: first, the matter does not fall within (i.e. it is distinct from) the 

enumerated heads of jurisdiction and, second, it is single and indivisible. 

[538] The issue in Crown Zellerbach was whether “marine pollution” could 

qualify as a matter of national concern. More specifically, the question was whether 

“the control of pollution by the dumping of substances in marine waters, including 

provincial marine waters, is a single, indivisible matter, distinct from the control of 

pollution by the dumping of substances in other provincial waters” (p. 436 (emphasis 

added)). Le Dain J. proceeded in two steps, in line with Anti-Inflation. First, he 

determined that marine pollution was sufficiently distinct from the pollution of other 

provincial waters because of the distinction between salt and fresh water. Second, he 
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determined that the distinction was sufficient to conclude that marine pollution was a 

single and indivisible matter. 

[539] These cases demonstrate that the requirements of “singleness, 

distinctiveness and indivisibility” serve the purpose of identifying matters that are truly 

residual in two ways. That is, the matter must be “distinct” from provincial matters and 

must be incapable of division between both orders of government such that it must be 

entrusted solely to Parliament. These requirements give effect to the general residual 

power of Parliament under POGG and ensure that there is no jurisdictional gap in the 

division of powers. They apply to both “new matters” and to matters which, although 

originally falling under provincial jurisdiction, have come to extend beyond the powers 

of the province and, due to indivisibility, must be entrusted exclusively to Parliament. 

(1) Importance Is Irrelevant  

[540] Given the residual nature of POGG, the importance of a matter has nothing 

to do with whether it is a matter of national concern. In the Insurance Reference case, 

the Supreme Court and the Judicial Committee of the Privy Council made plain that 

the importance of a subject did not mean that it had attained a national dimension so as 

to transfer matters from provincial to federal authority (In re “Insurance Act, 1910” 

(1913), 48 S.C.R. 260, at p. 304, aff’d Attorney-General for Canada v. Attorney-

General for Alberta, [1916] 1 A.C. 588 (P.C.), at p. 597, cited in Le Dain, at pp. 276-78; 

see also Anti-Inflation, at pp. 446-50). The role of the general residual power is to 

maintain the exhaustiveness of the division of powers, not to centralize “important” 
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matters that can be legislated upon by the provinces or by both orders of government. 

This would severely undermine the principle of federalism (Gibson (1976), at p. 31; 

see also Hogg, at s. 17.3(b)). For instance, provinces have jurisdiction to legislate in 

relation to education and the national concern doctrine cannot displace such authority 

simply because of the importance of the matter.  

(2) Distinctiveness 

[541] First, the impugned matter must be distinct from matters falling under the 

enumerated heads of s. 92 (Anti-Inflation, at p. 457). This will be met when the matter 

is beyond provincial reach, including because of the limitation of provincial jurisdiction 

to matters “in the Province” (see Gibson (1976), at p. 18). This inquiry includes 

consideration of the provincial residuum: if the matter is of a “merely local or private 

Nature”, it would fall under s. 92(16). 

[542] For example, federal legislation regulating the insurance business could not 

be sustained under POGG because it was not distinct from provincial matters. 

Provincial legislatures could have enacted legislation “substantially identical” under 

their authority to make laws in relation to civil rights and matters of local interest, under 

ss. 92(13) and 92(16) (In re “Insurance Act, 1910”, at pp. 302-3, per Duff J.). 

Similarly, “[t]he brewing and labelling of beer and light beer” did not transcend the 

provincial authorities’ powers so as to give rise to a matter of national concern. On the 

contrary, Estey J. noted that there had been “legislative action duly taken in this field 

by the provinces” (Labatt, at p. 945). 
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[543] By contrast, marine pollution was found to be sufficiently distinct from 

pollution in other provincial waters, which fall under provincial jurisdiction (Crown 

Zellerbach, at pp. 436-38). Likewise, the subject of aeronautics was found to 

“transcen[d] provincial legislative boundaries” (Johannesson, at p. 309, per Kerwin J.). 

[544] I would add that the matter must also be distinct from matters falling under 

federal jurisdiction, as POGG is purely residual. Of course, since division of powers 

disputes typically pertain to the boundaries between provincial and federal jurisdiction, 

in practice, distinctiveness is mainly considered with respect to provincial powers. 

(3) Singleness and Indivisibility 

[545] Second, as the Attorney General of Quebec correctly argued, even if the 

matter does not come within an enumerated head of power, it must be single and 

indivisible to fall under POGG rather than an aggregate that can be broken down and 

distributed to enumerated heads of jurisdiction (Lederman, at pp. 604-5). In other 

words, the fact that provinces are unable to deal with a matter is insufficient to conclude 

that it falls under POGG. The nature of the matter must be such that it cannot be shared 

between both orders of government and that it must be entrusted to Parliament, 

exclusively, to avoid a jurisdictional vacuum. This will be the case when the matter has 

a degree of unity and specificity that makes it indivisible or where the intra-provincial 

and extra-provincial aspects of the matter are inextricably interrelated (Anti-Inflation, 

at p. 458; Crown Zellerbach, at p. 434).  
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[546] For instance, diffuse matters such as “inflation”, “labour relations” and “the 

environment” are distinct from matters falling under s. 92; they are not of a “merely 

local or private Nature” (s. 92(16)) and cannot be fully regulated by the province. 

However, they cannot be assigned to Parliament exclusively since they are divisible 

aggregates of several subjects cutting across provincial and federal jurisdiction 

(Anti-Inflation, at p. 458; Oldman River, at pp. 63-64). They do not have a singleness 

such that they must be regulated exclusively by Parliament to avoid a jurisdictional 

gap.  

[547] Such general categories should be viewed as “outside the system . . . [and] 

subdivided into appropriate parts so that necessary legislative action can be taken by 

some combination of both federal and provincial statutes” (Lederman, at p. 616; see 

also D. Gibson, “Constitutional Jurisdiction over Environmental Management in Canada” 

(1973), 23 U.T.L.J. 54, at p. 85, cited in Oldman River, at p. 63). This is not a flaw of 

federalism, since we ought to reject the view that “there must be a plenary jurisdiction in 

one order of government or the other to deal with any legislative problem” (Crown 

Zellerbach, at p. 434). Rather, these matters are properly dealt with through 

federal-provincial agreements, what Professor Lederman calls “[t]he essence of co-

operative federalism” (p. 616). Accordingly, resort to the general federal residual 

power is not necessary to preserve the exhaustiveness of the division of powers. 

[548] This Court has found that certain matters have the requisite singleness and 

indivisibility to fall under the general federal residual power rather than be distributed 
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between federal and provincial heads of powers. For instance, the conservation of the 

National Capital Region was, by nature, a specific matter with a degree of unity that 

made it indivisible (Anti-Inflation, at pp. 457-58; Munro, at pp. 671-72). In Crown 

Zellerbach, the majority of this Court found that marine pollution was a single and 

indivisible matter in part because “the difficulty of ascertaining by visual observation 

the boundary between the territorial sea and the internal marine waters of a state creates 

an unacceptable degree of uncertainty for the application of regulatory and penal 

provisions” (p. 437). The interrelatedness of the intra-provincial and extra-provincial 

aspects of the matter was such that marine pollution could not be shared between both 

orders of government if it were to be regulated. On this view, if it did not fall under the 

general federal residual power, neither Parliament nor provincial legislatures could have 

effectively legislated upon marine pollution, which would be inconsistent with the 

exhaustive division of powers.  

[549] Singleness and indivisibility are thus means to determine whether the 

matter truly lies outside the enumerated heads or if it is merely a “new nam[e]” applied 

to “old legislative purposes” that can be distributed among existing heads of 

jurisdiction (Le Dain, at p. 293). 

B. Provincial Inability 

[550] In Crown Zellerbach, Le Dain J. held that in evaluating whether the matter 

has a singleness, distinctiveness and indivisibility, “it is relevant to consider what would 

be the effect on extra-provincial interests of a provincial failure to deal effectively with 
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the control or regulation of the intra-provincial aspects of the matter” (p. 432). This factor 

is known as the “provincial inability” test. 

[551] Once again, it is essential to look at the genesis of the provincial inability 

inquiry to understand what it sought to accomplish and its role in the national concern 

doctrine. The provincial inability inquiry has been designed to control the centralization 

of powers and to limit the extension of the national concern doctrine to matters that are 

“beyond the power of the provinces to deal with” and that must be legislated upon by 

Parliament, exclusively (Gibson (1976), at pp. 33-34 (emphasis deleted); see also 

Leclair (2005), at p. 361; Crown Zellerbach, at pp. 432-33).  

[552] In Labatt, this Court held that matters would meet this “test” when 

interprovincial cooperation is realistically impossible because “the failure of one 

province to cooperate would carry with it grave consequences for the residents of other 

provinces” (p. 945, citing P. W. Hogg, Constitutional Law of Canada (1977), at 

p. 261). In such cases, the matter is effectively beyond the power of the provinces to 

deal with it.  

[553] This background sheds light on the purpose of the concept of provincial 

inability: to help identify potential jurisdictional voids or gaps, which may indicate that 

a matter has a national dimension so as to fall under POGG to ensure the division of 

powers is exhaustive. The underlying purpose of the provincial inability inquiry is 

essential to understanding its iteration in Crown Zellerbach. 
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(1) Extra-Provincial Effects Are Relevant to, But Not Determinative of, 

Provincial Inability 

[554] First, “extra-provincial effects”, on their own, are insufficient to satisfy the 

“provincial inability” test. Rather, the extra-provincial effects must be such that the 

matter, or part of the matter, is beyond the powers of the provinces to deal with on their 

own or in tandem. 

[555] I acknowledge that this is not the only way to read Crown Zellerbach. Read 

in isolation, Le Dain J.’s reasons could suggest that provincial inability is met whenever 

there are considerable effects on extra-provincial interests of a provincial failure to deal 

effectively with the intra-provincial aspects of the matter. In my view, this understanding 

cannot be correct. Understood this way, provinces would be “unable” to legislate with 

respect to many matters that were expressly entrusted to them. For example, if a 

province did not deal effectively with the administration of justice in the province 

(s. 92(14)), this may have grave consequences for residents of other provinces — the 

absence of any criminal prosecutions in an entire province would surely have spillover 

effects for neighbouring provinces. However, I would not say that this mere possibility 

makes all provinces “unable” to administer justice in the province. 

[556] Clearly, some extra-provincial effects are compatible with provincial 

jurisdiction, considering that, under the federal structure, provinces can adversely affect 

extra-provincial interests if they are acting within their sphere of jurisdiction (Brun, 

Tremblay and Brouillet, at pp. 592-93; Hogg, at s. 13.3(c)). If the pith and substance of 
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provincial legislation comes within the classes of subjects assigned to the provinces, 

incidental or ancillary extra-provincial effects are irrelevant to its validity (Global 

Securities Corp. v. British Columbia (Securities Commission), 2000 SCC 21, [2000] 1 

S.C.R. 494, at paras. 23, 24 and 38; British Columbia v. Imperial Tobacco Canada Ltd., 

2005 SCC 49, [2005] 2 S.C.R. 473, at para. 28). Given the potential displacement of 

provincial authority, courts should have a “strong empirical base” for concluding that 

the extra-provincial effects are such that the matter is beyond the powers of the 

provinces to deal with on their own or in tandem (K. Swinton, “Federalism under Fire: 

The Role of the Supreme Court of Canada” (1992), 55 Law & Contemp. Probs. 121, at 

p. 136; Leclair (2005), at p. 370). 

[557] Evidence that provinces are not cooperating, even combined with the 

presence of extra-provincial effects, is also insufficient to make out provincial inability. 

Provinces are sovereign within their sphere of jurisdiction and can legitimately choose 

different policies than other provinces. The sovereign and democratic will of provincial 

legislatures entitles them to agree or disagree that uniformity of laws is a desirable goal, 

and to change their mind in the future (Reference re Pan-Canadian Securities 

Regulation, at para. 69; Hogg, at s. 17.3(b)). Moreover, since the possibility of one or 

more provinces not cooperating is always hypothetically present, such lax criteria 

would be ineffective protection for provincial jurisdiction (E. Brouillet, “Canadian 

Federalism and the Principle of Subsidiarity: Should We Open Pandora’s Box?” 

(2011), 54 S.C.L.R. (2d) 601, at pp. 620-21). It is worth repeating that striking a balance 

between diversity and uniformity is precisely why the Canadian constitution has a 
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federal structure. In certain fields, the Constitution Act, 1867, places diversity and the 

right to provincial difference above uniformity. This is not a defect of our Constitution, 

it is a strength. 

(2) Provincial Inability Is Relevant to, But Not Determinative of, “Singleness, 

Distinctiveness and Indivisibility” 

[558] Second, the residual role of the national concern doctrine explains why 

Le Dain J. in Crown Zellerbach indicated that the “provincial inability” test is only a 

“factor” to evaluate whether a subject matter has the required singleness, 

distinctiveness and indivisibility.  

[559] Many matters are “beyond the power of the provinces to deal with” but do 

not meet the requirements of singleness, distinctiveness and indivisibility, and are 

therefore not matters of national concern. Obviously, matters that fall squarely within 

federal jurisdiction are one example (i.e. currency and coinage, the postal service, etc.). 

This is also the case when matters are mere divisible aggregates that span provincial 

and federal jurisdiction (Anti-Inflation, at p. 458; Brouillet (2011), at p. 619). For 

instance, there is no denying that the containment of inflation is “beyond the power of 

the provinces to deal with”, since it involves measures that fall squarely under federal 

jurisdiction, such as central banking measures relating to the rate of interest 

(Anti-Inflation, at p. 452). This does not mean that the containment of inflation has the 

required singleness and indivisibility to qualify as a matter of national concern since it 

can be divided and distributed to both orders of government. Since there is no 
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constitutional gap, there is no need for the national concern doctrine to be applied such 

that the entire matter comes under federal jurisdiction.  

[560] Provincial inability is no more than Le Dain J. says it is in Crown 

Zellerbach: an indicium of “singleness, distinctiveness and indivisibility”. 

Extra-provincial effects resulting in provincial inability may indicate that the matter is 

not of a local or private nature (i.e. “distinct” from provincial matters), or is not 

separable from the local and private aspects of the matter (i.e. “indivisible” or “single”). 

This will be the case where the extra- and intra-provincial aspects of a matter are 

interrelated and inseparable (Crown Zellerbach, at p. 434). This makes sense. In line 

with the residual role of POGG, federal authority over what was formerly within 

provincial competence is only justified where a matter has become distinct from what 

the provinces can do, and cannot be shared between orders of government because of 

its indivisibility. In such a case, reliance on POGG is the only way to maintain the 

exhaustiveness of the division of powers. Otherwise, there would be a jurisdictional 

void — if the federal Parliament did not have jurisdiction over such a matter, no one 

would.  

C. Scale of Impact 

[561] When determining if a matter can pass muster as a subject matter falling 

under POGG, the final step is to consider whether it has “a scale of impact on provincial 

jurisdiction that is reconcilable with the fundamental distribution of legislative power 

under the Constitution” (Crown Zellerbach, at p. 432). If the “singleness, distinctiveness 
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and indivisibility” inquiry has been carried out correctly such that reliance on POGG is 

necessary to avoid a jurisdictional vacuum, then the scale of impact will necessarily be 

reconcilable with the division of powers. This stage of the test should therefore be 

understood as a “check” or “litmus test”, rather than as an independent requirement. The 

evaluation of the scale of impact on the federal balance illustrates the need for caution 

when determining whether a new permanent head of exclusive power should, in effect, be 

added to the federal list of powers (Anti-Inflation, at p. 444). 

[562] This prong of the test requires courts to determine whether recognizing the 

proposed new federal power would be compatible with the federal structure. It does not 

ask whether the importance of the proposed new federal power outweighs the 

infringement on provincial jurisdiction. Importance is irrelevant because it does not 

indicate whether there is a jurisdictional gap that must be filled with the general residual 

power. Important matters can and should be dealt with by the provinces. Further, assessing 

importance requires courts to assess the desirability of certain policies, something which 

is not their role. 

[563] Rather, the notion of scale of impact on the fundamental distribution of 

powers is a manifestation of the principle of federalism. As this Court held in Comeau, 

this principle “requires a court interpreting constitutional texts to consider how 

different interpretations impact the balance between federal and provincial interests” 

(para. 78). Professor Brouillet explains that the idea of preserving a “federal balance” 

ought to be a principled exercise, animated by the values underlying federalism: 
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The search for a federal balance aims at keeping an equilibrium between 

the values of unity and diversity, whose first legal expression is laid down 

in the distribution of powers between the levels of government. The value 

of unity will be essentially preserved if the autonomy of the central 

government is protected, as the value of diversity will be maintained if the 

federated units are free from interference from the central government in 

the exercise of their exclusive legislative powers. [Emphasis added.] 

 

(“The Federal Principle and the 2005 Balance of Powers in Canada” 

(2006), 34 S.C.L.R. (2d) 307, at pp. 311-12) 

[564]  If ubiquitous, all-pervasive matters, such as “the containment and 

reduction of inflation”, fell under POGG, they would authorize federal action that 

would have a radical effect on the federal balance as they would “render most 

provincial powers nugatory” (Anti-Inflation, at p. 458). Rather, the matter must be of a 

sufficiently narrow and specific nature to be consistent with the value of diversity and 

the autonomy of provincial governments to set their own priorities and come up with 

policies tailored to their unique needs (Securities Reference, at para. 73).  

[565] Moreover, the fact that some matters were not assigned exclusively to 

either Parliament or the provincial legislatures, and instead are shared between both 

orders of government, must be given effect. This must not be disturbed through 

constitutional interpretation. In Hydro-Québec, at para. 59, Lamer C.J. and 

Iacobucci J., dissenting, but not on this point, made this clear in relation to the 

“environment” as a subject matter:  

A decision by the framers of the Constitution not to give one level of 

government exclusive control over a subject matter should, in our opinion, 

act as a signal that the two levels of government are meant to operate in 

tandem with regard to that subject matter. One level should not be allowed 
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to take over the field so as to completely dwarf the presence of the other. 

This does not mean that no regulation will be permissible, but wholesale 

regulatory authority of the type envisaged by the Act is, in our view, 

inconsistent with the shared nature of jurisdiction over the environment. 

As La Forest J. noted in his dissenting reasons in Crown Zellerbach, at 

p. 455, “environmental pollution alone [i.e. as a subject matter of 

legislative authority] is itself all-pervasive. It is a by-product of everything 

we do. In man’s relationship with his environment, waste is unavoidable.” 

[Underlining in original; italics added.] 

[566] Although the modern conception of federalism is flexible and 

accommodates overlapping jurisdiction, courts must be careful not to let the double 

aspect doctrine undermine the scale of impact inquiry by suggesting that provinces 

retain ample means to regulate the matter. The double aspect doctrine recognizes that 

the same fact situation or “matter” may possess both federal and provincial aspects, 

which means that both orders of government can legislate from their respective 

perspective (Desgagnés Transport Inc. v. Wärtsilä Canada Inc., 2019 SCC 58, at 

para. 84; Canadian Western Bank, at para. 30). For example, the prohibition of driving 

while intoxicated can be enacted by Parliament under its power over criminal law, 

while provinces can legislate regarding the suspension of driving licenses for highway 

safety reasons, likely under their power over “property and civil rights” (O’Grady v. 

Sparling, [1960] S.C.R. 804; Mann v. The Queen, [1966] S.C.R. 238).  

[567] The role of the double aspect doctrine is simply to explain how similar rules 

in otherwise valid provincial and federal laws can apply simultaneously, “when the 

contrast between the relative importance of the two features is not so sharp” (Rogers 

Communications, at para. 50, citing W. R. Lederman, “Classification of Laws and the 
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British North America Act”, in The Courts and the Canadian Constitution (1964), 177, 

at p. 193; Multiple Access Ltd. v. McCutcheon, [1982] 2 S.C.R. 161, at p. 182). Thus, 

while this doctrine “allows for the concurrent application of both federal and 

provincial legislation, . . . it does not create concurrent jurisdiction over a matter” 

(Securities Reference, at para. 66 (emphasis in original)).  

[568] As its name indicates, the doctrine only applies when a subject matter has 

multiple aspects, some that may be regulated under provincial jurisdiction, and some 

under federal jurisdiction. It is “neither an exception nor even a qualification to the rule 

of exclusive legislative jurisdiction” and does not allow Parliament and provincial 

legislatures to legislate on the “same aspect” of the matter (Bell Canada v. Quebec 

(Commission de la santé et de la sécurité du travail), [1988] 1 S.C.R. 749, at p. 766, 

per Beetz J. (emphasis in original)). As Professors Brouillet and Ryder write, “an 

unbridled application of the doctrine would undermine the principle of exclusiveness 

that forms the foundation of the distribution of powers in Canada” (“Key Doctrines in 

Canadian Legal Federalism”, in P. Oliver, P. Macklem and N. Des Rosiers, eds., The 

Oxford Handbook of the Canadian Constitution (2017), 415, at p. 423).  

[569] Moreover, the double aspect doctrine must be applied carefully, since 

increasing overlap between provincial and federal competence can severely disrupt the 

federal balance. Under the paramountcy doctrine, “where there is an inconsistency 

between validly enacted but overlapping provincial and federal legislation, the 

provincial legislation is inoperative to the extent of the inconsistency” (Saskatchewan 
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(Attorney General) v. Lemare Lake Logging Ltd., 2015 SCC 53, [2015] 3 S.C.R. 419, 

at para. 15; Rothmans, Benson & Hedges Inc. v. Saskatchewan, 2005 SCC 13, [2005] 

1 S.C.R. 188, at para. 11). The combined operation of the doctrines of double aspect 

and federal paramountcy can have profound implications for the federal structure and 

for provincial autonomy. I note that Quebec scholars have warned about the particular 

effects of an unrestrained application of the double aspect doctrine on the province’s 

exclusive jurisdiction. To quote Professor Patenaude: 

[TRANSLATION] It is because of section 92, subsection 13, that Quebecers 

are governed by a distinct private law system adapted to the specificity of 

their culture. Any weakening of the rule of [provincial] exclusiveness 

signifies a possibility for the federal Parliament, in which Francophones 

are in the minority, to legislate, pre-eminently, in fields the framers had 

entrusted exclusively to the Parliament of Quebecers. . . . Quebecers 

cannot accept that fields of jurisdiction over which they have exclusive 

control can, under the guise of the aspect doctrine, pass into the sphere in 

which federal jurisdiction has priority of application. [Emphasis added.] 

 

(“L’érosion graduelle de la règle de l’étanchéité: une nouvelle menace à 

l’autonomie du Québec” (1979), 20 C. de D. 229, at p. 234; see also G. 

Rémillard, “Souveraineté et fédéralisme” (1979), 20 C. de D. 237, at 

p. 242.)  

[570] As Professor Hogg explained, “[i]f in a nation paramount central power 

completely overlapped regional power, then that nation would not be federal . . . .  It is 

only where overlapping of power is incomplete, or the scope of central control is 

limited, that we have a federal system” (s. 5.1(a); see also Bell Canada, at p. 766). 

When Professor Hogg wrote that the “nation would not be federal”, he did not mean 

that provinces would cease to exist. Rather, he meant that where provinces become 
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subordinate units, the nation is no longer federal in its nature. In other words, 

supervisory federalism isn’t federalism at all. 

[571] In para. 139, the Chief Justice says that my description of national concern 

(referred to as “two-step”) is not reflective of the jurisprudence, noting Munro and 

Crown Zellerbach. He concludes by saying: “In those cases, this Court did not proceed 

by way of a two-step search for a jurisdictional vacuum; rather, it applied the national 

concern test to identify matters of inherent national concern.” In reply, first, I would 

say that aside from a few shining beacons of clarity and coherence, notably Beetz J. in 

Anti-Inflation, the jurisprudence on national concern has been unclear, even obscure. 

Second, I do not agree that my description of national concern is not consistent with 

the jurisprudence while that of the Chief Justice is so. Neither he nor I simply apply 

precedent. Rather, each of us in different ways makes sense of what was written before. 

The two-step approach I adopt reflects the methodology Le Dain J. set out and applied 

in Crown Zellerbach, as I have indicated throughout. Third, the difference is not how 

faithfully we each adhere to a tortuous case law, but rather how we each conceive of 

the purpose of the national concern doctrine. For me, it is to give effect to federal 

residual authority over matters not otherwise assigned under the enumerated heads of 

power and that cannot be divided between both orders of government. For the Chief 

Justice it is akin to a debenture, with POGG being a general federal authority that floats 

over that of the provinces, and crystalizes into exclusive federal jurisdiction when a 

matter of “inherent national concern” is recognized. These views are fundamentally 

different, but neither follows directly from the case law. 
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[572] The Chief Justice also takes issue with my account of the national concern 

test. I agree that our understandings of POGG are fundamentally different. Mine is that 

POGG confers residual authority, by which I mean authority to legislate in relation to 

only those matters which would otherwise fall into a jurisdictional vacuum. As such, it 

can only be the basis of jurisdiction for matters that do not come within heads of power 

listed in ss. 91 and 92, and cannot be divided between them. Such residual authority is 

necessary to ensure that the division of powers is exhaustive. To put it in the simplest 

terms, the matters falling under the competence conferred on Parliament by s. 91 and 

that conferred on the legislatures of the provinces by s. 92, or any combination of the 

two, by definition, cannot come within a residual authority. 

[573] Therein lies the conceptual difference that the Chief Justice highlights. In 

his framework, POGG is a primary source of authority conferred on Parliament in 

relation to “matters of inherent national concern” (para. 139). Moreover, it is a source 

of authority that can be used to deal with federal “aspects” of matters under enumerated 

powers within the exclusive jurisdiction of provincial legislatures. Thus, he states at 

para. 130: “. . . where Canada is empowered to impose a minimum national standard, 

a double aspect situation arises: federal and provincial laws apply concurrently, but the 

federal law is paramount.” 

[574] By means of “minimum national standards”, a federal aspect is generated, 

and this federal aspect can be used as a basis to supervise provinces in the exercise of 

their authority. This is not residual authority. It is the antithesis of residual authority, 
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as it would operate to encroach on jurisdiction conferred on the provinces. Most 

respectfully, I disagree. 

D. Conclusion 

[575] The national concern doctrine must be applied with caution in light of its 

residual role and its potential to upset the division of powers. If the doctrine is not 

strictly applied so as to limit it to ensuring that the division of powers is exhaustive, the 

federal nature of the Constitution would “disappear not gradually but rapidly” 

(Anti-Inflation, at p. 445).  

IV. The Attorney General of Canada’s Expansive Approach Lacks Caution 

[576] Repeated warnings about the misuse of the “national concern” power, 

notably by Beetz J. in Anti-Inflation, were all but ignored by the Attorney General of 

Canada in his submissions before this Court. The Attorney General of Canada did not 

seek to rely on the federal enumerated powers, notably taxation or trade and commerce, 

as the basis for the constitutionality of the Act. He did not set forth national concern as 

an alternative basis. Nor did he rely on the emergency branch, which confers Parliament 

temporary, rather than permanent, authority. (In a “throw-away” submission, the 

Attorney General of Canada made passing reference to these potential grounds and 

referred the Court to the submissions of certain interveners.) This was audacious as 

national concern has been recognized repeatedly as being a threat to the distribution of 

powers that is at the heart of the Confederation bargain. Further, the Attorney General 

20
21

 S
C

C
 1

1 
(C

an
LI

I)



 

 

of Canada’s proposed national concern test would considerably extend the doctrine, 

despite this Court’s call for caution when considering a doctrine that “inevitably raises 

profound issues respecting the federal structure of our Constitution” (Hydro-Québec, 

at para. 110). I would reject this doctrinal expansion of national concern. I do so for 

two reasons. First, it departs in a marked and unjustified way from the jurisprudence of 

this Court. And, second, if adopted, it will provide a broad and open pathway for further 

incursions into what has been exclusive provincial jurisdiction. 

A. Becoming a Matter of National Concern 

[577] The Attorney General of Canada argues in his factum (at para. 2) that the 

pith and substance of the Act of “establishing minimum national standards integral to 

reducing nationwide [greenhouse gas] emissions” has attained national dimensions 

because of its importance and the existential threat that climate change poses. This 

reasoning misstates what it means to attain national dimensions. A matter has attained 

national dimensions when it has the requisite singleness, distinctiveness and 

indivisibility such that it cannot fit under any enumerated head or be divided among 

multiple enumerated heads, and a scale of impact on provincial jurisdiction that is 

reconcilable with the division of powers, as explained above. How important a matter 

is does not determine which order of government has jurisdiction. While the 

seriousness or the immediacy of the threat that climate change poses may be relevant 

to an argument under the emergency branch, it has no place in the national concern 
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analysis, which is “separate and distinct from the national emergency doctrine” (Crown 

Zellerbach, at p. 431; see also Anti-Inflation, at p. 425). 

[578] Similarly, the Attorney General of Canada also says that the presence of 

international agreements indicates that the matter is of national concern. This argument 

is not only inconsistent with the residual nature of POGG, it also undermines almost 

nine decades of jurisprudence beginning with the Labour Conventions case, which held 

that the federal government does not gain legislative competence by virtue of entering 

into international agreements. Rather, the federal government and the provinces must 

cooperate to implement international agreements that relate to matters within provincial 

jurisdiction. What is urged on us by the Attorney General of Canada is a means — 

indirect, but no less significant thereby — for the federal Cabinet to expand the 

competence of Parliament by the exercise of its authority in respect of foreign relations.  

B. Singleness, Distinctiveness and Indivisibility 

[579] The treatment of “singleness, distinctiveness and indivisibility” by the 

Attorney General of Canada conflates key elements of the test, skipping over — I 

would go so far as to say denying the existence of — what should be important limits 

on federal jurisdiction. Interpreting such limits out of existence will have profound 

implications for the future on issues having nothing to do with climate change. 

[580] On distinctiveness, the Attorney General of Canada argues in his factum 

that “the subject matter and the Act target a distinct type of pollutant with indisputable 
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persistence, atmospheric diffusion, harmful effects and interprovincial aspects” 

(para. 88). While the distinctiveness of greenhouse gases (“GHGs”) from other types 

of gases may be relevant to the distinctiveness inquiry, it is only relevant insofar as the 

regulation of GHGs is outside of or “distinct from” provincial competence, which the 

Attorney General of Canada fails to adequately explain. The distinctiveness 

requirement is inherently incompatible with the backstop nature of the Act, which 

contemplates that some or all provinces could implement GHG pricing schemes that 

accord with standards set (from time to time) by the federal Cabinet, thereby avoiding 

the triggering of federal intervention. Lamer C.J. and Iacobucci J. make a similar point 

in their dissenting reasons in Hydro-Québec, at paras. 57 and 77. In that case, 

“equivalency provisions” which allowed the Governor in Council to exempt a province 

from the scheme if the province had equivalent regulations in force led them to reject 

the argument that the provinces were unable to regulate toxic substances. 

[581] The Attorney General of Canada glosses over the problems with its 

distinctiveness argument through a proposed “modernized” national concern test that 

draws on the trade and commerce power jurisprudence and focuses on its version of 

provincial inability. This new test urged on us by the Attorney General of Canada does 

away with many of the requirements of “singleness, distinctiveness and indivisibility”, 

and simply asks is the matter “distinctly national” (para. 69). The Attorney General of 

Canada says this should be assessed using the provincial inability test. He says it is 

“more than an indicium of distinctiveness, it is the test for distinctiveness” (para. 70). 

In effect, the Attorney General of Canada’s proposition collapses “singleness, 
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distinctiveness and indivisibility” into “provincial inability” — despite Le Dain J.’s 

caution that “provincial inability” should be only one indicium in determining whether 

a matter meets the singleness, distinctiveness and indivisibility requirements (Crown 

Zellerbach, at p. 434).  

[582] This approach fails to give effect to the residual nature of the POGG power. 

It ignores Beetz J.’s caution that an aggregate of provincial and federal matters is not 

sufficiently distinctive and too pervasive to justify the creation of (what amounts to) a 

new head of power under national concern (Anti-Inflation, at p. 458). This is 

exacerbated by the Attorney General of Canada’s reliance on the trade and commerce 

power jurisprudence to understand the “provincial inability” test. There is no reason 

why the national concern test should be informed by tests for enumerated heads of 

power, because the national concern test is directed towards matters that would not pass 

those tests. If a matter comes with “trade and commerce” or another enumerated power, 

then it cannot also be a matter of “national concern” if POGG is a residual power.  

[583] The result is that something like the “containment and reduction of 

inflation”, which Beetz J., with majority support on this point, held did not pass muster 

in Anti-Inflation, may pass the Attorney General of Canada’s proposed “modernized” 

test. This is so because, even though such a matter could be divided between provincial 

and federal enumerated heads of power rendering it “divisible”, the provinces, on their 

own or in tandem, would be unable to fully deal with it, and the failure of one province 

to act would endanger the interests of other provinces. This example illustrates how the 
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Attorney General of Canada’s proposal increases — I would go so far as to say 

transforms — the scope of the “national concern” branch under POGG.  

[584] The device of “minimum national standards” makes wider still the pathway 

for enhancement of federal jurisdiction. The Attorney General of Canada argues that 

the provincial inability test is met, in part, because “no single province or territory can 

constitutionally legislate minimum national standards” (para. 101). But “by means of 

minimum national standards” could be applied to any matter, the same way “by means 

of the federal government” could be applied to any matter. If it could be applied to any 

matter, then it adds nothing meaningful to the description of a matter and has no place. 

Including “minimum national standards” in the matter of national concern 

short-circuits the analysis and opens the door to federal “minimum standards” with 

respect to other areas of provincial jurisdiction, artificially expanding federal capacity 

to legislate in what have been until now matters coming within provincial jurisdiction. 

This device undermines federalism by replacing provincial autonomy in the exercise 

of its jurisdiction with the exercise of such jurisdiction made permanently subject to 

federal supervision. 

[585] Further, the Attorney General of Canada fails to identify extra-provincial 

effects that would be relevant to provincial inability. The Attorney General of Canada 

points to carbon leakage (interprovincial competition resulting from businesses 

relocating from jurisdictions with more strict climate policies to jurisdictions with less 

strict climate policies), but this is not the kind of extra-provincial effects that make the 
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provinces unable to deal with the matter, on their own or in tandem. An imaginative 

lawyer can almost always find some effects of provincial measures outside the province 

(Swinton, at p. 126). This is not enough to put all or part of a matter beyond the power 

of the provinces to deal with. If it were, the provinces would be “unable” to legislate in 

many areas of provincial jurisdiction.  

[586] The Attorney General of Canada departs from this Court’s jurisprudence 

in treating “provincial inability” and extra-provincial effects as more than an indicator, 

and losing sight of what it is supposed to be indicating: singleness, distinctiveness and 

indivisibility, which give effect to the residual nature of POGG. Extra-provincial 

effects leading to provincial inability to deal with all or part of a matter can constitute 

one step towards singleness, distinctiveness and indivisibility. In treating provincial 

inability as determinative, the Attorney General of Canada reframes the national 

concern test so as to expand the scope of POGG beyond its proper residual nature. 

[587] In effect, the Attorney General of Canada’s “modernized” test does away 

with “singleness, distinctiveness and indivisibility” by understanding these concepts in 

terms of (his version of) “provincial inability”. It then renders “provincial inability” 

meaningless by defining the matter in terms “minimum national standards”, something 

no province can do. By this logical sleight of hand, “provincial inability” exists 

whenever Parliament provides for “minimum national standards”. 

C. Scale of Impact 
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[588] The Attorney General of Canada suggests that the scale of impact on 

provincial jurisdiction of the Act is reconcilable with the distribution of powers, in part 

because of the backstop mechanism. He argues in his factum that the Act respects 

provincial jurisdiction because it provides provinces with the “flexibility” to implement 

their own GHG pricing systems and “fills in gaps” where the provincial pricing systems 

do not meet the “minimum national standards” (para. 6). This is presented as 

“cooperative” federalism. 

[589] These conclusions are based on a highly centralized understanding of 

federalism. The Act leaves room for provincial jurisdiction only insofar as the decision 

of the province conforms to the will of Parliament and the federal Cabinet. Indeed, this 

is the whole point. It would not be a minimum national standard if it were possible to 

drop below that standard or ask to be measured by a different yardstick. Given the 

number of activities and industries that produce GHG emissions, the Act’s scale of 

impact on provincial jurisdiction would be “so pervasive that it knows no bounds” 

(Anti-Inflation, at p. 458).  

[590] While provincial authority would remain nominally intact, in reality it 

would become subject to oversight by the federal Cabinet through the exercise of its 

ability to invoke “minimum national standards” that would override provincial 

measures. But provinces are not “simple agents for implementing national policies but 

rather . . . veritable laboratories for the development of solutions adapted to local 

realities” (A. Bélanger, “Canadian Federalism in the Context of Combatting Climate 
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Change” (2011), 20 Const. Forum 21, at p. 27). The Act is not an exercise in 

cooperative federalism. Rather, it is the means to enforce supervisory federalism.  

[591] As the Attorney General of Quebec points out, even provincial schemes 

that, at a given time, meet the federal benchmark would never be secure from federal 

displacement; as a result, the continued application and consistent operation of 

provincial schemes would be less predictable. This is especially the case considering 

that minimum national standards could be elevated to a level that completely subsumes 

provincial schemes. The Act effectively undermines the predictability, stability and 

integrity of provincial regulatory schemes. Exercise of provincial authority would be 

permanently contingent on the federal Cabinet’s discretion. 

[592] The reasoning of the Attorney General of Canada turns provincial 

autonomy on its head. It also suggests that Parliament could enact “minimum national 

standards” for a panoply of areas within provincial jurisdiction, and thereby create a 

federal “aspect” of multiple provincial matters. This has implications far beyond this 

legislation; these implications permanently alter the Confederation bargain. 

[593] The double aspect doctrine does not cure this problem. The double aspect 

doctrine allows the same fact situation to “be regulated from different perspectives, one 

of which may relate to a provincial power and the other to a federal power” (Desgagnés 

Transport, at para. 84). The problem here is that the federal matter has been defined in 

terms of the extent to which it can limit the provinces’ discretion to legislate: the 

backstop mechanism. This is not two aspects of the same fact situation. It is one aspect, 
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and it gives the federal government the upper hand and the final say. But, that is what 

“minimum national standards” are intended to do. 

[594] In conclusion, I would reject the Attorney General of Canada’s proposed 

expansion of the national concern doctrine and, for the reasons of my colleague 

Brown J., conclude that Parliament did not have jurisdiction to enact the Act under its 

general residual power. However, given that the majority has concluded that Parliament 

has the power to enact the Act, I want to emphasize that this conclusion does not extend 

to the regulations made under the Act. 

V. The Constitutionality of Regulations Made Under the Act Are a Matter for 

Another Day 

[595] The Act confers exceptionally broad authority on the Governor in Council 

to create policy in the regulations, particularly under Part 2. Although the majority has 

decided to uphold the Act, the regulations are not before this Court, and may well be 

challenged in future cases. I take this opportunity to clarify the appropriate 

methodology for reviewing regulations facially enacted pursuant to a constitutional 

statute for compliance with the division of powers, and how this methodology may 

apply to regulations made under the Act. In short, the federal power when applied in 

the regulations must be limited to the matter of national concern in which the Act is 

grounded: establishing minimum national standards of price stringency to reduce GHG 

emissions. To establish “minimum national standards”, any differences in treatment 

between industries or provinces in the regulations must be justified with respect to 
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“price stringency to reduce GHG emissions” (Chief Justice’s reasons, at para. 207). 

Regulations that have the effect of favouring or imposing unequal burdens on certain 

provinces and industries in a manner that cannot be so justified would be ultra vires 

the division of powers. 

A. Regulations Purportedly Enacted Under a Constitutional Act Can Be 

Unconstitutional  

[596] It is possible for a statute to be intra vires, and yet for regulations facially 

enacted under that statute to be ultra vires on division of powers grounds. One way to 

see this is that such regulations are not properly intra vires the Act, insofar as they are 

not consistent with the purpose for which the Act was upheld (even if facially they are 

within the Act’s wording). In Reference re Assisted Human Reproduction Act, 

McLachlin C.J. assessed whether an Act was valid under the federal criminal law 

power, and explained that “[a]ny regulations passed under the enabling statute will be 

valid only insofar as they further valid criminal law goals, and they will be subject to 

challenge to the extent that they do not” (para. 84). As long as the regulations made 

under an Act reflect and further the purposes for which the Act was held to be 

constitutional, such regulatory schemes remain “securely anchored” in the Act and 

intra vires (para. 85). 

[597] Certain regulation-making powers are more likely to give rise to 

regulations that may overstep the bounds of the division of powers than others. For 

example, the power to make regulations that define the mere details of a valid scheme 
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are unlikely to affect the division of powers. Broader regulatory powers are cause for 

greater concern. In such cases, [TRANSLATION] “[t]he regulatory authority, which must 

then itself consider the limits of the power so granted, is more likely to make regulations 

that will be found to be unconstitutional, whereas the enabling Act, owing to the 

generality of the language used and to the presumption of validity of laws, will avoid 

such a finding” (P. Garant, with P. Garant and J. Garant, Droit administratif (7th ed. 

2017), at p. 290). 

[598] In this case, the Act delegates substantial authority to the Governor in 

Council to make regulations. The Act, and especially Part 2, could be described as 

“framework” or “skeletal” legislation, in the sense that much of its content is given 

effect by means of the regulations. In the context of framework legislation, the risk of 

regulations using their powers in a manner that is beyond their constitutional 

competence is particularly high. While the validity of the regulations the Governor in 

Council has made, or will make in the future, is a matter for another day, I offer some 

guidance on the proper methodology for reviewing the constitutionality of such 

regulations. 

[599] At para. 220 of his reasons, the Chief Justice writes: “My colleague 

Rowe J. has taken this opportunity to propose a methodology for assessing the 

constitutionality of regulations made under the GGPPA. . . . [H]is speculative concern 

that such regulations could be used to further industrial favouritism is neither necessary 

nor desirable.” This legislation is an instrument not only of environmental policy, but 
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also industrial policy. By design, regulations under Part 2 will have impacts that vary 

by enterprise, sector and region. These regulations will affect the viability, for example, 

of natural resource industries that need to generate power at remote locations or heavy 

industries that require intense heat, like making cement or smelting ore. By contrast, 

they will have little effect on industries that are either not power-intensive (like finance) 

or where production is electrified (like manufacturing). While the primary purpose of 

the legislation is environmental protection, Part 2 is premised on tailoring the impact 

of emissions reduction by reference, inter alia, to economic considerations (G. Bishop, 

Living Tree or Invasive Species? Critical Questions for the Constitutionality of Federal 

Carbon Pricing (2019), C.D. Howe Institute Commentary 559). Issues as to whether 

regulations veer too deeply into industrial policy, thus calling into question the 

regulations’ constitutionality, will inevitably arise. 

B. Methodology for Evaluating the Constitutionality of Regulations 

[600] An administrative decision to enact regulations is, presumptively, reviewed 

solely for “reasonableness”, unless there is a reason to rebut that presumption. In 

Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, this Court 

made clear that there is no separate “jurisdictional questions” category of correctness 

review that would rebut the presumption, even for delegated legislation (paras. 65-66). 

Vavilov also adopted the view that “[w]here [the legislature] has established a clear 

line, the [administrative decision maker] cannot go beyond it; and where [the 

legislature] has established an ambiguous line, the [decision maker] can go no further 
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than the ambiguity will fairly allow” (para. 68, quoting City of Arlington, Texas v. 

Federal Communications Commission, 569 U.S. 290 (2013), at p. 307). 

[601] One way that the presumption of reasonableness can be rebutted, however, 

is when the constitutionality of a provision is in issue, including a challenge based on 

the division of powers (Vavilov, at para. 55). As Vavilov explained, at para. 56: 

A legislature cannot alter the scope of its own constitutional powers 

through statute. Nor can it alter the constitutional limits of executive power 

by delegating authority to an administrative body. In other words, although 

a legislature may choose what powers it delegates to an administrative 

body, it cannot delegate powers that it does not constitutionally have. The 

constitutional authority to act must have determinate, defined and 

consistent limits, which necessitates the application of the correctness 

standard.  

Where the reason for which regulations are said to be ultra vires their enabling statute 

is because they are ultra vires the division of powers, this raises a constitutional 

question. As the standard of review may depend on the nature of the challenge and the 

relief sought, I will say no more about it here. 

[602] As for methodology, the review of regulation for compliance with the 

division of powers follows the same structure as the review of legislation for 

compliance with the division of powers. In both cases, one must characterize the 

measure and then classify it. This Court explained the process for analyzing the 

constitutionality of subordinate legislation, specifically a municipal by-law, in Rogers 

Communications, at para. 36: 
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In analyzing the pith and substance of the notice of a reserve, the Court 

must consider both its purpose and its effects: Goodwin, at 

para. 21; Quebec (Attorney General) v. Canada (Attorney General), 2015 

SCC 14, [2015] 1 S.C.R. 693, at para. 29; Reference re Securities 

Act, 2011 SCC 66, [2011] 3 S.C.R. 837, at paras. 63-64; Quebec (Attorney 

General) v. Lacombe, 2010 SCC 38, [2010] 2 S.C.R. 453, at paras. 20-22. 

The purpose of a municipal measure, like that of a law, is determined by 

examining both intrinsic evidence, such as the preamble or the general 

purposes stated in the resolution authorizing the measure, and extrinsic 

evidence, such as that of the circumstances in which the measure was 

adopted: Lacombe, at paras. 20-22; COPA, at para. 18; Canadian Western 

Bank, at para. 27. As for the effects of a municipal measure, they are 

determined by considering both the legal ramifications of the words used 

and the practical consequences of the application of the measure: R. v. 

Morgentaler, [1993] 3 S.C.R. 463, at pp. 482-83. 

[603] Analyzing the pith and substance of the municipal measure at issue above 

is done in the same way as it is for the pith and substance of a statute. Regulations are 

no different (D. J. M. Brown and J. M. Evans, with the assistance of D. Fairlie, Judicial 

Review of Administrative Action in Canada (loose-leaf), vol. 1, at topic 13:3210; see 

also Labatt; Ward v. Canada (Attorney General), 2002 SCC 17, [2002] 1 S.C.R. 569; 

Fédération des producteurs de volailles du Québec v. Pelland, 2005 SCC 20, [2005] 1 

S.C.R. 292; Syncrude Canada Ltd. v. Canada (Attorney General), 2016 FCA 160, 398 

D.L.R. (4th) 91; Oldman River). The underlying logic is the same: Parliament cannot 

via statute exercise power it does not have, and so it cannot delegate power that it does 

not have. Scrutiny for compliance with the division of powers can be no less, simply 

because Parliament has chosen to give effect to its authority through a delegate who is 

empowered to make regulations. A division of powers analysis begins with pith and 

substance, and pith and substance begins with purpose and effect. 
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[604] In considering purpose, courts can and should consider both intrinsic and 

extrinsic evidence (see, e.g., Quebec (Attorney General) v. Lacombe, 2010 SCC 38, 

[2010] 2 S.C.R. 453, at para. 20; see also Rogers Communications, at para. 36, per 

Wagner and Côté JJ., and at paras. 100-104, per Gascon J., concurring). However, 

certain empowering provisions are more likely than others to generate extrinsic 

evidence. Empowering provisions of cities, where bylaws are passed after public 

debate, almost always generate extrinsic evidence. Rogers Communications is an 

example. Similarly, empowering provisions that place a duty to give reasons on an 

administrative decision-maker can also be adequately reviewed for constitutionality. 

Regulations directed to an individual or specific site, as opposed to regulations of 

general application, may attract a duty of procedural fairness (Brown and Evans, at 

topic 7:2331). 

[605] Where, however, there is no public debate and no duty to give reasons, 

there is no guarantee that extrinsic evidence will be created. Without such extrinsic 

evidence, a court’s ability to effectively adjudicate the boundaries of federal and 

provincial powers may be made more difficult. This will generally arise with 

regulation-making powers.  

[606] This problem is particularly pernicious where the Governor in Council is 

empowered to make regulations. As Cabinet deliberates in secret, submissions to it are 

protected from disclosure and it gives no reasons for its decisions. It is very nearly a 

total black box. Further, it has been said that it is not the function of a court to 
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investigate the “motives” of Cabinet (Brown and Evans, at topic 15:3262; Thorne’s 

Hardware Ltd. v. The Queen, [1983] 1 S.C.R. 106). 

[607] It is clear that courts have the power to review the vires of subordinate 

legislation, even where it is promulgated by the Governor in Council, where the basis 

for the review is that the subordinate legislation is ultra vires on division of powers 

grounds. As noted, Parliament cannot delegate power that it does not have. This is 

fundamental. While there may be evidentiary hurdles to identify the purpose of the 

regulations, where a review of the validity of a regulation turns on whether or not it is 

ultra vires the division of powers, courts remain tasked with ascertaining the pith and 

substance. Courts may consider extrinsic evidence in assessing the vires of an Order in 

Council, and have found Orders in Council to be invalid on the basis of extrinsic 

evidence of purpose (see Heppner v. Province of Alberta (1977), 6 A.R. 154 (S.C. 

(App. Div.)), at paras. 27-43). Where available, documents such as a Regulatory Impact 

Analysis Statement may provide extrinsic evidence of the purpose of a regulation 

(Bristol-Myers Squibb Co. v. Canada (Attorney General), 2005 SCC 26, [2005] 1 

S.C.R. 533, at paras. 156-57). Where there is no extrinsic evidence of purpose, courts 

must infer the purpose as best they can from the language of the regulation itself, and 

ascertain the pith and substance using that in conjunction with the effects of the 

regulation. The legal and practical effects of the regulations will thus likely be highly 

relevant to determine their pith and substance and their validity in light of federal 

jurisdiction over “establishing minimum national standards of GHG price stringency 

to reduce GHG emissions” (Chief Justice’s reasons, at para. 207). 
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C. Empowering Provisions Under the Act 

[608] I discuss a few key regulation-empowering provisions in the Act, and how 

such regulations may interact with the methodology set out above. The overall scheme 

of the Act has been explained by my colleague Brown J., and I need not repeat it here. 

As regulations made under the Act are not before us, I make only general observations.  

(1) Part 1 

[609] In Part 1 of the Act, ss. 166-168 provide the regulation granting powers. 

Section 166(1)(a), in combination with other sections, empowers the Governor in 

Council to make regulations prescribing who pays the fuel charge (and under what 

conditions), who is exempt from the fuel charge (and under what conditions), and the 

amount of the fuel charge in certain conditions (see ss. 26, 27, 40(3), 41(2), 46(3) and 

48). Section 166(1)(e) gives the Governor in Council the power to make regulations 

“distinguishing among any class of persons, provinces, areas, facilities, property, 

activities, fuels, substances, materials or things”. These provisions have clear potential 

for use that is within federal competence over establishing minimum national standards 

of price stringency to reduce GHG emissions. The Governor in Council could 

distinguish between provinces, industries, fuels, etc. if the distinction is justified in light 

of the goal of reducing greenhouse gas emissions, for example, by taking into account 

the risk of international carbon leakage and the relative effectiveness of the pricing 

standard on GHG emissions. Regulations that differentiate between industries on such 

bases may fall within the matter of national concern in which the Act is grounded. 
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However, the potential for “playing favourites” for reasons that have nothing to do with 

establishing minimum national standards of price stringency to reduce GHG emissions 

is obvious. Moreover, even if regulations are enacted without such favouritism, they 

could have the effect of unduly disadvantaging certain provinces or industries in a way 

that is incompatible with “establishing minimum national standards of GHG price 

stringency to reduce GHG emissions”. Such regulations would be unconstitutional, 

even though the provisions that facially empower them are valid.  

[610] Sections 166(2) and 166(3) give the Governor in Council the power to 

amend the list of provinces and areas to which Part 1 of the Act applies taking into 

account the stringency of provincial pricing mechanisms for GHG emissions as the 

primary factor. Although the Act does not define “stringency”, the Governor in 

Council’s decision to list or not list a province is nonetheless constrained by the limits 

of “establishing minimum national standards of GHG price stringency to reduce GHG 

emissions”. Similar provisions exist in Part 2 as well. 

[611] Section 166(4) gives the Governor in Council the power to change the fuel 

charge for an individual fuel, on a per-region basis. Section 168 allows the Governor 

in Council to make regulations in relation to the fuel charge system. Section 168(3) 

provides the power to modify “this Part” through regulations, and s. 168(4) allows 

regulations made under “this Part in respect of the fuel charge system” to prevail over 

“this Part” in case of conflict. This is the so-called “Henry VIII” clause. There is similar 
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potential for abuse or unconstitutional effects in the exercise of these empowering 

provisions as there is in those described above. 

(2) Part 2 

[612] Part 2 delegates even more of the details to the regulations, and contains 

even more potential for overstepping the bounds of the division of powers. Part 2 of 

the Act creates a per-facility emissions limit. This creates the potential for improper 

differential treatment of facilities through the regulations.  

[613] Key to the operation of Part 2 is s. 192. This section gives the Governor in 

Council 17 explicit regulation-making powers, including the power to make regulations 

respecting covered facilities and when they cease to be covered facilities (s. 192(b)) 

and respecting the circumstances under which greenhouse gases are deemed to have 

been emitted by a facility (s. 192(i)). Section 192(g) is particularly important, as it 

allows the Governor in Council to make regulations “respecting greenhouse gas 

emissions limits”. Section 192(g) gives the Governor in Council power to create a 

scheme that defines the emissions limits: these are not otherwise defined in the statute. 

The only stated restriction on the Governor in Council here is that the regulations must 

be “for the purposes of this Division”. Although the Division does not have a stated 

purpose, it is titled “Pricing Mechanism for Greenhouse Gas Emissions”.  

[614] This power to set per-facility emissions limits is at the heart of Part 2 of the 

Act, and it could support a wide variety of regulations. Given, however, that the Act is 
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a “per-facility” scheme, the statute contemplates that the Governor in Council will 

create regulations that do not treat all covered facilities identically. This gives rise to 

the possibility of differences in treatment between industries that have nothing to do 

with the effectiveness of GHG emissions pricing in those industries. This would be 

inconsistent with “establishing minimum national standards of GHG price stringency 

to reduce GHG emissions”. Regulations that impose different treatment of facilities and 

industries must be justified in light of federal jurisdiction over this matter, or they will 

exceed the powers Parliament could validly delegate to the Governor in Council. 

[615] The regulations, no less than the legislation under which they are enacted, 

must constitute an exercise of authority that is within federal competence. If they are 

not, they will be ultra vires the division of powers and, thereby, void in law. 

VI. Conclusion 

[616] A patient and careful examination of the doctrine reveals that POGG 

should be, and was always intended to be, a residual and circumscribed power of last 

resort that preserves the exhaustiveness of the division of powers. It is only available 

where no enumerated head of power, or combination of enumerated heads of power, is 

available. The approach of the Attorney General of Canada reflects a troubling 

misinterpretation of and departure from Crown Zellerbach and the doctrine that 

preceded it. For these reasons, and those of Justice Brown which I adopt, the 

Greenhouse Gas Pollution Pricing Act is ultra vires in whole and the reference 

questions are answered in the affirmative. Accordingly, I would allow the appeals of 
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the Attorney General of Saskatchewan and the Attorney General of Ontario and I would 

dismiss the appeal of the Attorney General of British Columbia.  
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Her Majesty The Queen Appellant 

v. 

David Sullivan Respondent 

- and - 

Her Majesty The Queen Appellant /  

Respondent on application for leave to cross-appeal 
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Attorney General of Quebec, 

Attorney General of Manitoba, 

Attorney General of British Columbia, 

Attorney General of Saskatchewan, 

Attorney General of Alberta, 

British Columbia Civil Liberties Association, 

Empowerment Council, Systemic Advocates in Addictions and Mental Health, 

Criminal Lawyers’ Association (Ontario), 

Canadian Civil Liberties Association, 

Women’s Legal Education and Action Fund Inc. and 
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Indexed as: R. v. Sullivan 

2022 SCC 19 

File No.: 39270. 

2021: October 12; 2022: May 13. 

Present: Wagner C.J. and Moldaver, Karakatsanis, Côté, Brown, Rowe, Martin, Kasirer 

and Jamal JJ. 

ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO 

 Constitutional law — Charter of Rights — Fundamental justice — 

Presumption of innocence — Reasonable limits — Section 33.1 of Criminal Code 

preventing accused from raising common law defence of self-induced intoxication akin 

to automatism — Whether s. 33.1 violates principles of fundamental justice or 

presumption of innocence — If so, whether infringement justified — Canadian Charter 

of Rights and Freedoms, ss. 1, 7, 11(d) — Criminal Code, R.S.C. 1985, c. C-46, s. 33.1. 

 Constitutional law — Remedy — Declaration of invalidity — Whether 

declaration of unconstitutionality issued by superior court pursuant to s. 52(1) of 

Constitution Act, 1982, can be considered binding on courts of coordinate jurisdiction. 
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 Criminal law — Appeals — Appeals to Supreme Court of Canada — 

Jurisdiction — Accused convicted of indictable offence at trial — Court of Appeal 

setting aside conviction and ordering new trial — Crown bringing appeal to Supreme 

Court of Canada — Accused applying for leave to cross-appeal order of new trial and 

requesting stay — Whether Court has jurisdiction to hear accused’s appeal — Criminal 

Code, R.S.C. 1985, c. C-46, s. 691. 

 After having voluntarily taken an overdose of a prescription drug and 

falling into an impaired state, S attacked his mother with a knife and injured her 

gravely. He was charged with several offences, including aggravated assault and assault 

with a weapon. In unrelated circumstances, C fell into an impaired state after he 

voluntarily ingested magic mushrooms containing a drug called psilocybin. He 

attacked his father with a knife and killed him, and seriously injured his father’s partner. 

C was tried for manslaughter and aggravated assault. Both S and C argued at their 

respective trials that their state of intoxication was so extreme that their actions were 

involuntary and could not be the basis of a guilty verdict for the violent offences of 

general intent brought against them. C also argued that an underlying brain injury was 

the significant contributing cause of his psychosis, rather than his intoxication alone, 

such that he was not criminally responsible. 

 In the case of S, the trial judge accepted that S was acting involuntarily but 

decided that the defence of extreme intoxication akin to automatism was not available 

by virtue of s. 33.1 of the Criminal Code. S was convicted of the two assault charges. 
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The trial judge in C’s case dismissed C’s constitutional challenge to s. 33.1, during 

which C had argued that previous decisions of the same court that declared s. 33.1 

unconstitutional were binding on the trial judge. C’s brain trauma was held to be a 

mental disorder but not the cause of C’s incapacity, which was the result of the 

voluntary ingestion of magic mushrooms. C was convicted of manslaughter and 

aggravated assault. 

 The Court of Appeal heard appeals by S and C together and held that 

s. 33.1 violates ss. 7 and 11(d) of the Charter and is not saved by s. 1. S and C were 

therefore entitled to raise the defence of automatism. The Court of Appeal also 

addressed the issue of whether the trial judge in C’s case was bound by precedent of a 

court of coordinate jurisdiction in the province to accept the unconstitutionality of 

s. 33.1. It held that the ordinary rules of stare decisis apply when superior courts in first 

instance consider whether to follow previous declarations of unconstitutionality. The 

trial judge was correct to decide that he was not bound by previous decisions and 

entitled to consider the issue afresh. In the result, S’s convictions were set aside and 

acquittals entered. The Court of Appeal ordered a new trial for C because no finding of 

fact had been made in respect of non-mental disorder automatism. The Crown appeals 

to the Court from the Court of Appeal’s decision in respect of both S and C, and C 

applies for leave to cross-appeal the order of a new trial, seeking an acquittal or, in the 

alternative, a stay of proceedings. 
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 Held: The appeals should be dismissed. C’s application for leave to 

cross-appeal should be quashed for want of jurisdiction. 

 In the companion appeal of R. v. Brown, 2022 SCC 18, the Court concludes 

that s. 33.1 violates the Charter and is of no force or effect pursuant to s. 52(1) of the 

Constitution Act, 1982. That conclusion is applicable to the Crown’s appeals in the 

present cases. In the result, given that s. 33.1 is of no force or effect, S is entitled to 

acquittals. He established that he was intoxicated to the point of automatism and the 

trial judge found that he was acting involuntarily. As for C, the Court of Appeal’s order 

for a new trial should be upheld. C may avail himself of the defence of non-mental 

disorder automatism at a new trial, should it be applicable on the facts. 

 The ordinary rules of horizontal stare decisis and judicial comity apply to 

declarations of unconstitutionality issued by superior courts within the same province. 

A decision may not be binding if it is distinguishable on its facts or the court had no 

practical way of knowing it existed. If it is binding, a trial court may only depart if one 

or more of the exceptions set out in Re Hansard Spruce Mills, [1954] 4 D.L.R. 590 

(B.C.S.C.), apply. 

 Accordingly, a trial judge is not strictly bound by a prior declaration by a 

court of coordinate jurisdiction by virtue of s. 52(1) of the Constitution Act, 1982. A 

s. 52(1) declaration of unconstitutionality reflects an ordinary judicial task of 

determining a question of law. Determining whether an impugned law is inconsistent 

with the provisions of the Constitution and, if so, whether and to what extent the law is 
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of no force or effect is no different than other questions of law decided outside the 

constitutional context. Judges cannot in a literal sense strike down legislation when 

they review the consistency of the law with the Constitution under s. 52(1). A 

declaration of unconstitutionality simply refutes the presumption of constitutionality; 

it does not alter the terms of the statute. Questions of law are governed by the normal 

rules and conventions that constrain courts in the performance of their judicial tasks, 

including applying the ordinary principles of stare decisis. A judicial declaration made 

under s. 52(1) by a superior court is therefore binding on other courts within the 

confines of the law relating to precedent. 

 The principle of constitutional supremacy cannot dominate the analysis of 

s. 52(1) to the exclusion of other constitutional principles. The legal effect of a s. 52(1) 

declaration by a superior court must be defined with reference to constitutional 

supremacy, the rule of law, and federalism. Pursuant to s. 96 of the Constitution Act, 

1867, superior courts operating within a province only have powers within the 

province. Federalism prevents a s. 52(1) declaration issued within one province from 

binding courts throughout the country. Horizontal stare decisis applies to courts of 

coordinate jurisdiction within a province and a constitutional ruling will bind lower 

courts through vertical stare decisis. Stare decisis is the appropriate framework to apply 

to litigation of constitutional issues, because it balances stability and predictability 

against correctness and the orderly development of the law. The Crown may consider 

an appeal when faced with conflicting trial decisions relating to a law on which the 

prosecution continues to rely, but is not bound to appeal declarations of 

20
22

 S
C

C
 1

9 
(C

an
LI

I)



 

 

unconstitutionality in criminal matters. However desirable uniform treatment of the 

substantive criminal law might be within or even across provinces, a decision to appeal 

remains within the discretion of the relevant attorney general, to be decided in keeping 

with its authority to pursue the public interest and the constitutional and practical 

constraints relating to its office. 

 Varying standards have been invoked to define when departure from prior 

precedent is appropriate, for example if it is plainly wrong, when there is good reason 

for doing so or in extraordinary circumstances. These qualitative tags are susceptible 

of extending to almost any circumstance and do not provide precise guidance. These 

terms should no longer be used. Judicial comity as well as the rule of law principles 

supporting stare decisis mean that prior decisions should be followed unless the Spruce 

Mills criteria are met. Trial courts should only depart from binding decisions issued by 

a court of coordinate jurisdiction in three narrow circumstances: the rationale of the 

earlier decision has been undermined by subsequent appellate decisions; some binding 

authority in case law or some relevant statute was not considered; or the earlier decision 

was not fully considered, for example if it was taken in exigent circumstances. Where 

a judge is faced with conflicting authority on the constitutionality of legislation, the 

judge must follow the most recent authority unless one or more of these three criteria 

are met. These criteria do not detract from the narrow circumstances in which a lower 

court may depart from binding vertical precedent. 
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 An application of the doctrine of horizontal stare decisis to C’s case 

illustrates how these criteria should work in practice. R. v. Dunn (1999), 28 C.R. (5th) 

295, did not engage with an earlier Ontario decision that upheld the constitutionality of 

s. 33.1 and Dunn did not apply the criteria to determine whether it was permissible to 

depart from that precedent; therefore it was a decision per incuriam and did not need 

to be followed. The earlier decision considered the appropriate statutes and authorities 

in reaching the conclusion that s. 33.1 infringed ss. 7 and 11(d) of the Charter but was 

upheld under s. 1 and there is no indication that it was rendered in exigent 

circumstances. Therefore, that decision should have been followed by the trial judge in 

the constitutional ruling in C’s case. On appeal, however, the Court of Appeal was not 

bound to follow any first instance superior court decision. 

 There is no statutory route for C to appeal the Court of Appeal’s order of a 

new trial. Section 695 of the Criminal Code does not provide the Court with the 

jurisdiction to hear a cross-appeal by C. Sections 691 and 692 of the Criminal Code 

set out the jurisdiction of the Court to hear criminal appeals brought by criminal 

accused and represent the whole of an accused’s express statutory right to appeal when 

their conviction has been affirmed or their acquittal set aside by the Court of Appeal. 

In cases like C’s, where an accused, having been convicted of an indictable offence at 

trial, is granted a new trial, s. 691 does not provide a route of appeal to the Court. As 

for a stay of proceedings, it may only be granted in the clearest of cases, where 

prejudice to an accused’s rights or to the judicial system is irreparable and cannot be 
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remedied. The record before the Court is insufficient to conclude that C’s right to a fair 

trial is prejudiced. 
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 The judgment of the Court was delivered by 

 

 KASIRER J. —  

I. Overview 

[1] After having voluntarily taken an overdose of a prescription drug and 

falling into an impaired state, David Sullivan attacked his mother with a knife and 

injured her gravely. He was charged with several offences, including aggravated assault 

and assault with a weapon. In unrelated circumstances, Thomas Chan also fell into an 

impaired state after he voluntarily ingested “magic mushrooms” containing a drug 

called psilocybin. Mr. Chan attacked his father with a knife and killed him and 

seriously injured his father’s partner. He was tried for manslaughter and aggravated 

assault. 

[2] In their different circumstances, both Mr. Sullivan and Mr. Chan argued at 

their respective trials that their state of intoxication was so extreme that their actions 

were involuntary and could not be the basis of a guilty verdict for the violent offences 

of general intent brought against them. Mr. Chan argued in particular that an underlying 

brain injury was the significant contributing cause of his psychosis, rather than his 
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intoxication alone, such that he was not criminally responsible pursuant to s. 16 of the 

Criminal Code, R.S.C. 1985, c. C-46.  

[3] In the case of Mr. Sullivan, the trial judge accepted the accused was acting 

involuntarily but decided that the defence of extreme intoxication akin to automatism 

was not available by virtue of s. 33.1 of the Criminal Code. Mr. Sullivan was convicted 

of the two assault charges. In the case of Mr. Chan, the trial judge dismissed a 

constitutional challenge to s. 33.1. Mr. Chan’s brain trauma was held to be a mental 

disorder, but not the cause of the incapacity, which was the result of the voluntary 

ingestion of magic mushrooms. The trial judge in his case rejected his argument under 

s. 16. He was convicted of manslaughter and aggravated assault. 

[4] Their appeals were heard together. The Court of Appeal for Ontario held 

that s. 33.1 violated ss. 7 and 11(d) of the Canadian Charter of Rights and Freedoms 

and was not saved by s. 1. As a result, both Mr. Sullivan and Mr. Chan were entitled to 

raise the defence of automatism. Based on the findings at his trial, Mr. Sullivan’s 

convictions were set aside and acquittals entered. The Court of Appeal ordered a new 

trial for Mr. Chan because no finding of fact had been made in respect of non-mental 

disorder automatism in his case. The Crown has appealed both the decisions for 

Mr. Sullivan and Mr. Chan to this Court. 

[5] In R. v. Brown, 2022 SCC 18, released concurrently with the reasons for 

judgment in these appeals, I conclude that s. 33.1 violates the Charter and is of no force 
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or effect pursuant to s. 52(1) of the Constitution Act, 1982. That conclusion is equally 

applicable to the Crown’s appeals in the cases at bar.  

[6] As respondent, Mr. Sullivan has raised an issue relating to the character 

and force of a s. 52(1) declaration of unconstitutionality issued by a superior court. He 

argued before us that the trial judge had been bound by a previous declaration by a 

superior court judge in the province that held s. 33.1 to be of no force and effect. The 

issue raised by Mr. Sullivan provides an opportunity to clarify whether a declaration 

made under s. 52(1) binds the courts of coordinate jurisdiction in future cases due to 

the principle of constitutional supremacy, or whether the ordinary rules of horizontal 

stare decisis apply. As I shall endeavour to explain, stare decisis does apply and the 

trial judge was only bound to that limited extent on the question of the constitutionality 

of s. 33.1. The right approach can be stated plainly. Superior courts at first instance 

may not be bound if the prior decision is distinguishable on its facts or if the court had 

no practical way of knowing that the earlier decision existed. Otherwise, the decision 

is binding and the judge may only depart from it if one or more of the exceptions 

helpfully explained in Re Hansard Spruce Mills, [1954] 4 D.L.R. 590 (B.C.S.C.), 

apply. 

[7] In the result, I would dismiss the Crown’s appeal in the case of Mr. Sullivan 

and confirm the acquittals entered by the Court of Appeal.  

[8] As respondent in his appeal before this Court, Mr. Chan seeks leave to 

cross-appeal and, if granted, he asks that we substitute an acquittal for the order of a 
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new trial. I would reject Mr. Chan’s arguments on this point. In my view, Mr. Chan’s 

application for leave to cross-appeal must be quashed for want of jurisdiction. I would 

reject his alternative argument that this Court order a stay of proceedings in respect of 

the very serious violent charges brought against Mr. Chan because the requirements for 

a stay have not been made out. In the result, I would confirm the Court of Appeal’s 

order of a new trial. 

II. Background 

A. David Sullivan 

[9] All parties agree that Mr. Sullivan attacked his mother during an episode 

of drug-induced psychosis during which he had no voluntary control over his actions. 

Mr. Sullivan, then 43 years old, lived with his mother in a condominium unit. He has a 

history of mental illness and substance abuse. Evidence adduced at trial indicated that 

in the three months before the attack, he was convinced that the planet would be 

invaded by aliens that were already present in their condominium. 

[10] Mr. Sullivan had been prescribed bupropion (under the name Wellbutrin) 

to help him quit smoking. Psychosis is a side effect of the drug. He had experienced 

psychosis from Wellbutrin at least once before, shortly before the events in this case. 

The evening prior to the attack, he ingested 30 to 80 Wellbutrin tablets in a suicide 

attempt. The drugs prompted a psychotic episode during which time, in the early hours 

of the morning, he woke his mother and told her an alien was in the living room. She 
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followed him into the area and, while she was there, Mr. Sullivan went into the kitchen, 

took two knives, and stabbed his mother six times. She suffered serious injuries, 

including residual nerve damage that was slow to heal. She died before trial of unrelated 

causes. 

[11] Several neighbours saw Mr. Sullivan acting erratically outside of the 

building after the attack. Agitated when the police arrived, Mr. Sullivan was talking 

about Jesus, the devil, and aliens. He was taken to the hospital, where he had multiple 

seizures. The psychotic episode resolved itself within a few days. At trial, a forensic 

psychiatrist gave evidence that Mr. Sullivan was likely experiencing a 

bupropion-induced psychosis at the time of the attack on his mother. 

B. Thomas Chan 

[12] Thomas Chan violently attacked his father and his father’s partner with a 

knife. Mr. Chan’s father later died from his injuries. The father’s partner was gravely 

and permanently injured.  

[13] After returning home from a bar where they had consumed several 

alcoholic drinks earlier that evening, Mr. Chan and his friends decided to take magic 

mushrooms. Mr. Chan had consumed mushrooms before and enjoyed the experience. 

He ingested an initial dose and when he failed to feel the same effects as his friends, he 

took a second dose. Towards the end of the night, he began acting erratically. 

Frightened, he went upstairs where he woke up his mother, mother’s boyfriend, and 
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sister. Mr. Chan then left the home wearing only a pair of pants. His family and friends 

pursued him as he ran towards his father’s home a short distance away. Mr. Chan broke 

into his father’s house through a window even though he normally gained entry through 

finger-print recognition on a home security system.  

[14] Once inside, he confronted his father in the kitchen and did not appear to 

recognize him. He shouted that he was God and that his father was Satan. He proceeded 

to stab his father repeatedly. He then stabbed his father’s partner. When police arrived, 

he complied with their demands, although at one point he struggled with what a police 

officer described as “super-strength”. 

III. Proceedings Below 

A. David Sullivan 

Ontario Superior Court of Justice, [2016] O.J. No. 6847 (QL), 2016 

CarswellOnt 21197 (WL Can.) (Salmers J.) 

[15] At trial, the parties agreed, and the trial judge accepted, that Mr. Sullivan 

was acting involuntarily when he stabbed his mother. The trial judge found that 

Mr. Sullivan experienced a state of non-mental disorder automatism, attributable to his 

ingestion of Wellbutrin. His state was caused by a drug for which psychosis is a known 

side-effect. 
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[16] The Crown said s. 33.1 applied because Mr. Sullivan’s psychosis was 

self-induced and therefore could not be the basis for a defence that he lacked the general 

intent or voluntariness for the crimes of assault. There was disagreement about whether 

Mr. Sullivan’s consumption of Wellbutrin was voluntary. Section 33.1 would only 

preclude the automatism defence if intoxication was “self-induced”. The trial judge 

found that Mr. Sullivan’s intoxication was voluntary and that he knew or ought to have 

known that Wellbutrin would cause him to be impaired. Section 33.1 was applied. He 

was found guilty of aggravated assault, assault with a weapon, and four counts of 

breach of a non-communication order. It bears noting that Mr. Sullivan did not contest 

the constitutionality of s. 33.1 at trial. He received a global sentence of five years. 

B. Thomas Chan 

 Constitutional Ruling, 2018 ONSC 3849, 365 C.C.C. (3d) 376 (Boswell J.) 

[17] Mr. Chan challenged the constitutionality of s. 33.1 in a pre-trial 

application, arguing in particular that the trial judge was bound by previous decisions 

of the same court, notably R. v. Dunn (1999), 28 C.R. (5th) 295 (Ont. C.J. (Gen. Div.)), 

and R. v. Fleming, 2010 ONSC 8022, which found s. 33.1 to be unconstitutional.  

[18] Boswell J. considered whether, by reason of the doctrine of horizontal stare 

decisis, he was bound by a constitutional declaration by another judge of the superior 

court in the province that s. 33.1 was of no force or effect because it was inconsistent 

with the Charter. Relying on R. v. Scarlett, 2013 ONSC 562, the trial judge held that 
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he was not so bound. Decisions from courts of coordinate jurisdiction should be 

followed in the absence of cogent reasons to depart therefrom. A court is bound unless 

the previous decision is “plainly wrong” (paras. 55-56). The trial judge reasoned that 

the case law on the constitutionality of s. 33.1 was “considerably unsettled” (para. 58). 

Although all courts had agreed that s. 33.1 violated ss. 7 and 11(d) of the Charter, 

courts were divided on whether it could be saved under s. 1. As a result, Boswell J. did 

not “feel constrained to follow one school of thought more than the other” (ibid.). In 

addition, none of the earlier constitutional decisions had had the benefit of the judgment 

of the Court in Canada (Attorney General) v. Bedford, 2013 SCC 72, [2013] 3 S.C.R. 

1101, on the relationship between ss. 7 and 1 (para. 58). He concluded that he was free 

to reconsider the question afresh. 

[19] The trial judge then went on to decide that s. 33.1 violated ss. 7 and 11(d) 

of the Charter but was saved under s. 1. 

 Judgment on the Merits, 2018 ONSC 7158 (Boswell J.) 

[20] With the defence of automatism precluded by operation of s. 33.1, 

Mr. Chan argued that he was not criminally responsible by reason of brain trauma 

which, alone or in connection with the effect of the intoxicant, amounted to mental 

disorder under s. 16. The parties disagreed about whether Mr. Chan was suffering from 

a brain injury and, if so, whether it played a part in his violent conduct. Mr. Chan argued 

that but for the brain injury, he would not have been psychotic from consuming the 

mushrooms. The Crown argued that the primary cause of Mr. Chan’s psychosis was 
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his voluntary consumption of the mushrooms. The trial judge was required to consider, 

first, whether Mr. Chan was suffering from a mental disorder at the time of the offence 

and, second, if that mental disorder rendered him incapable of appreciating the nature 

and quality of his actions, or incapable of knowing they were wrong.  

[21] Mr. Chan did not satisfy the applicable requirements under s. 16. The 

evidence disclosed a mild traumatic brain injury. The trial judge could not conclusively 

say that the brain injury rendered Mr. Chan incapable of appreciating the nature and 

quality of his actions or of knowing they were wrong. The progression of his psychosis 

suggested that the ingestion of psilocybin was the primary cause of Mr. Chan’s 

impaired state. The judge found that “Mr. Chan experienced a sudden onset of 

psychosis that coincided directly with the ingestion and absorption of magic 

mushrooms”. While the trial judge found that Mr. Chan “was incapacitated by the 

effects of the drugs he consumed”, I note that he made no specific finding that Mr. Chan 

was in a state of self-induced intoxication akin to non-mental disorder automatism.  

[22] Mr. Chan was convicted of manslaughter and aggravated assault. He was 

later sentenced to a global sentence of five years, reduced to three and a half years after 

credit reductions (2019 ONSC 1400). 

 Application to Re-open Constitutional Challenge, 2019 ONSC 783, 428 

C.R.R. (2d) 81 (Boswell J.) 
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[23] After sentencing, Mr. Chan applied to re-open the case to re-argue the 

constitutional issue. He said that R. v. McCaw, 2018 ONSC 3464, 48 C.R. (7th) 359, 

which had been rendered subsequently, declared s. 33.1 unconstitutional and therefore 

presented a renewed opportunity to consider the question. In McCaw, Spies J. said she 

was bound by Dunn. Spies J. held that once a provision is declared unconstitutional, it 

is invalid and “off the books” (para. 76) for all future cases by operation of s. 52(1) and 

as directed in R. v. Ferguson, 2008 SCC 6, [2008] 1 S.C.R. 96. In other words, judges 

of concurrent jurisdiction are bound by a declaration of unconstitutionality. On that 

basis, argued Mr. Chan, the trial judge had been bound by the prior declaration of 

unconstitutionality in Dunn when he considered the application of s. 33.1 here.  

[24] Boswell J. dismissed Mr. Chan’s application to re-open the case. McCaw 

was not an accurate statement of the law. Relying on Spruce Mills, a proper 

understanding of the rule of horizontal stare decisis is that relevant decisions of the 

same level of court should be followed as a matter of judicial comity, unless there are 

compelling reasons that justify departing therefrom. Spruce Mills set out three criteria 

for departure, which were summarized correctly, in his view, by Strathy J. in Scarlett 

as “plainly wrong” (para. 41).  

[25] For Boswell J., McCaw misinterpreted the statements by McLachlin C.J. 

in Ferguson that an unconstitutional law is “effectively removed from the statute 

books” (para. 65). McLachlin C.J. did not express the view that judges of coordinate 

jurisdiction could not review or reconsider an order striking down a provision under 
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s. 52. Ferguson was not about horizontal stare decisis. Boswell J. preferred Strathy J.’s 

reading of Ferguson, which acknowledged the erga omnes (“against all” or, as is 

sometimes said, “against the world”) character of a declaration of unconstitutionality 

but did not extend that effect to courts of coordinate jurisdiction. The question remained 

as to whether the prior ruling is plainly wrong and there are salient reasons for 

correcting the error. With respect to Dunn, there were good reasons to depart from 

precedent. The s. 1 analysis was plainly wrong; Bedford had changed the relationship 

between ss. 7 and 1. Moreover there were inconsistent rulings on the matter of the 

constitutionality of s. 33.1 across the country. 

C. Court of Appeal for Ontario, 2020 ONCA 333, 151 O.R. (3d) 353 (Paciocco J.A., 

Watt J.A. concurring; Lauwers J.A. concurring in the result) 

[26] The Court of Appeal allowed the appeals and held that s. 33.1 is 

unconstitutional and of no force or effect. The Court of Appeal’s judgment on this point 

is reviewed in Brown and need not be recounted here in detail. For the purposes of this 

case, I need only note that Paciocco J.A.’s careful reasoning on ss. 7 and 11(d) has been 

affirmed in Brown. In addition, although my own justification analysis differs from that 

of Paciocco and Lauwers JJ.A., I agree with their ultimate conclusion: s. 33.1 cannot 

be saved by s. 1. Their conclusion that s. 33.1 is inconsistent with the Charter and of 

no force or effect is equally applicable in these two appeals. 
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[27] Speaking for the Court on this point, Paciocco J.A. addressed the issue of 

whether the trial judge in Mr. Chan’s case was bound by precedent of a court of 

coordinate jurisdiction in the province to accept the unconstitutionality of s. 33.1.  

[28] In his view, the ordinary rules of stare decisis apply when superior courts 

in first instance consider whether to follow previous declarations of unconstitutionality 

made by the same court. He distinguished several cases that purported to stand for the 

proposition that a declaration is binding on other superior court judges unless 

successfully appealed by the Crown (paras. 34-35, referring to Nova Scotia (Workers’ 

Compensation Board) v. Martin, 2003 SCC 54, [2003] 2 S.C.R. 504; Canada (Attorney 

General) v. Hislop, 2007 SCC 10, [2007] 1 S.C.R. 429; and Ferguson). These cases 

made statements to the effect that a provision inconsistent with the Constitution “is 

invalid from the moment it is enacted” in all future cases and is “effectively removed 

from the statute books” (Martin, at paras. 28 and 31; see Ferguson, at para. 65; Hislop, 

at para. 82). Paciocco J.A. read these cases as describing the effect of s. 52(1) 

declarations rendered by the Supreme Court because it is the apex court in Canada. 

They did not oust the principles of stare decisis generally nor did they pertain to 

declarations made by lower courts.  

[29] If all s. 52(1) declarations were binding, wrote Paciocco J.A., accuracy 

would be compromised. For example, if three superior court judges in succession 

upheld a provision, but a fourth judge’s ruling declared it to be of no force and effect, 

only the fourth judge’s ruling would take hold within a province absent an appeal by 
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the Crown. The development of the law would be “driven by coincidence” rather than 

by the “quality of the judicial ruling” (para. 37). 

[30] The principles in Spruce Mills and Scarlett were affirmed. Applied to the 

context of s. 52(1) declarations of unconstitutionality, a superior court judge faced with 

a prior judgment of a court of coordinate jurisdiction should apply that precedent and 

treat the provision as having no force or effect unless, by exception to the principle of 

horizontal stare decisis, the earlier decision is plainly wrong. The trial judge was 

correct to decide that he was not bound by Dunn and entitled to consider the issue 

afresh. 

[31] Having declared s. 33.1 unconstitutional and of no force or effect, 

Paciocco J.A. entered acquittals for Mr. Sullivan on his assault charges. Mr. Chan was 

entitled to a new trial, but not acquittals. The trial judge made no finding that Mr. Chan 

was acting involuntarily. Instead, the trial judge rejected Mr. Chan’s claim that he 

should be found not criminally responsible, a claim that does not require the 

establishment of automatism. Mr. Chan should have the opportunity to invoke the 

defence of non-mental automatism and lead evidence in that regard at a new trial.  

IV. Issues 

[32] As noted, the Crown appeals on the constitutionality of s. 33.1 cannot 

succeed for the reasons stated in Brown. The Court of Appeal correctly concluded that 

s. 33.1 infringes ss. 7 and 11(d) and cannot be saved under s. 1. 
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[33] There are two remaining issues in these appeals: 

1. On what basis can a declaration issued by a superior court pursuant to s. 52(1) 

of the Constitution Act, 1982 be considered binding on courts of coordinate 

jurisdiction? 

2. Does the Court have jurisdiction to hear Mr. Chan’s cross-appeal? If so, is he 

entitled to an acquittal? If not, is he nevertheless entitled to a stay of 

proceedings? 

[34] For the reasons that follow, I conclude on the first issue that the ordinary 

rules of stare decisis and judicial comity apply to declarations of unconstitutionality 

issued by superior courts within the same province. On the second issue, I conclude the 

Court lacks jurisdiction to hear the cross-appeal. I would not order a stay. The Court of 

Appeal’s order for a new trial for Mr. Chan should be upheld, as should the acquittals 

it entered for Mr. Sullivan. 

V. Analysis 

A. Section 52(1) Declarations of Unconstitutionality and Horizontal Stare Decisis 

[35] Presented in the General Part of the Constitution Act, 1982 under the 

heading “Primacy of Constitution of Canada”, s. 52(1) provides: 
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52 (1) The Constitution of Canada is the supreme law of Canada, and any 

law that is inconsistent with the provisions of the Constitution is, to the 

extent of the inconsistency, of no force or effect. 

[36] The parties disagree on the rules that apply after a superior court declares 

a law inconsistent with the Charter and thus of no force or effect pursuant to s. 52(1).  

[37] Mr. Sullivan observes that at the time he was convicted at trial, s. 33.1 had 

already been declared of no force and effect by other judges of the superior court in the 

province of Ontario. He recalls that starting in Dunn, in 1999, four separate superior 

court judgments were rendered “striking [s. 33.1] down” (R.F., at para. 85). 

Mr. Sullivan says that a declaration issued by a court of coordinate jurisdiction under 

s. 52(1) of the Constitution Act, 1982 invalidates the law for all future cases. In deciding 

the contrary, the trial judge in Mr. Chan’s case and the Court of Appeal failed to 

recognize the effect on the law of the declaration issued under s. 52(1). Paciocco J.A., 

writing for a unanimous court on this point in appeal, erred in deciding that the matter 

is governed by the ordinary principles of stare decisis and by adopting the test of 

judicial comity explained in Scarlett and Spruce Mills. 

[38] Mr. Sullivan, along with a number of interveners, submit that a superior 

court only “discovers” that a law is unconstitutional when it issues a declaration 

pursuant to s. 52(1) — the law becomes of no force or effect through the operation of 

s. 52(1). He relies on statements from this Court which characterize a s. 52(1) 

declaration as rendering the law “null and void”, a finding which applies “for all future 

cases” and that the law is unenforceable because it is “effectively removed from the 
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statute books” (Martin, at para. 31; Ferguson, at para. 65, Hislop, at para. 82). 

Consistent with those statements, says Mr. Sullivan, when a superior court issues a 

s. 52(1) declaration of unconstitutionality, the impugned provision is nullified both 

prospectively and retrospectively. The intervener British Columbia Civil Liberties 

Association argues further that, by its nature, a s. 52(1) declaration by a superior court 

has universal effect beyond the parties “for all Canadians” and thus must bind courts 

across the country. The intervener Advocates for the Rule of Law adds that a s. 52(1) 

declaration derives its force from the Constitution and that permitting the government 

to relitigate a law’s constitutionality after it has been declared of no force or effect 

would be inconsistent with the Constitution’s remedial scheme. Finally, the Canadian 

Civil Liberties Association intervenes to warn of the potential undermining of the rule 

of law and consequential unpredictability if the ordinary rules of stare decisis apply.  

[39] Although it argues that the Court of Appeal made no mistake in holding 

that the ordinary rules of stare decisis apply here, the Crown recalls that the matter is 

technically moot. Even if the trial judges were obliged to follow Dunn, this Court is not 

so bound and the lower courts’ failure to do so has no practical impact on the outcome 

of these appeals. But, says the Crown, the question raised by Mr. Sullivan should still 

be decided.  

[40] I agree that the matter can and should be decided here (Rules of the 

Supreme Court of Canada, SOR/2002-156, r. 29(3); R. v. Poulin, 2019 SCC 47, [2019] 

3 S.C.R. 566, at paras. 18-26). The question is one of public importance to the conduct 
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of constitutional litigation in courts of first instance in Canada. Moreover the question 

was carefully considered by the courts below and, in this Court, has been addressed by 

the parties with additional submissions on either side of the question by interveners. 

[41] On the substance of the matter, the Crown argues that while s. 52(1) 

declarations are erga omnes in nature, they do not necessarily stand as authority for all 

future cases to be decided of coordinate jurisdiction or bind across the country. 

Mr. Sullivan’s approach compromises the rule of law by allowing for erroneous 

findings of unconstitutionality to stand. The rules of stare decisis provide the flexibility 

needed to balance finality with correctness.  

[42] The Attorneys General of British Columbia, Quebec and Canada intervene 

in support of the Crown’s position. British Columbia submits that a s. 52(1) declaration 

should be reconsidered only where there is palpable and overriding error or where the 

threshold in Bedford is met. Quebec argues the “plainly wrong” standard should be 

qualified; a previous decision should only be set aside where there is a new question of 

law or a change in the situation or evidence that leads to materially different 

circumstances. Canada observes that disagreement between lower courts helpfully 

generates considered opinions upon which appellate courts can rely for their own 

reasoning.  

[43] For the reasons that follow, I agree with the Crown that the trial judge was 

not strictly bound by the prior declaration by a court of coordinate jurisdiction by virtue 

of s. 52(1). In my respectful view, Mr. Sullivan’s understanding of the effect of a 
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declaration under s. 52(1) is mistaken. A s. 52(1) declaration of unconstitutionality 

reflects an ordinary judicial task of determining a question of law, in this case with 

respect to the consistency of a law with the requirements of the Charter. Questions of 

law are governed by the normal rules and conventions that constrain courts in the 

performance of their judicial tasks.  

[44] In the result, I agree with the conclusion reached by Paciocco J.A. that the 

ordinary principles of stare decisis govern the manner in which a declaration issued by 

a court under s. 52(1) affects how courts of coordinate jurisdiction in the province 

should decide future cases raising the same issue. I would however clarify the situations 

when a superior court may depart from a prior judgment of a court of coordinate 

jurisdiction. The standard is not that the prior decision was “plainly wrong”. A superior 

court judge in first instance should follow prior decisions made by their own court on 

all questions of law, including questions of constitutional law, unless one or more of 

the exceptions in Spruce Mills are met. 

 Section 52(1) Declarations of Unconstitutionality Reflect the Exercise of 

Judicial Power to Decide Questions of Law 

[45] I start with a simple point: in issuing a declaration that a law is inconsistent 

with the Constitution and thus of no force or effect, a judge is exercising an ordinary 

judicial power to determine a question of law. Given the nature of the power they 

exercise, judges cannot in a literal sense “strike down legislation” when they review 

the consistency of the law with the Constitution under s. 52(1). Mr. Sullivan 
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misconstrues the power of judges when he says that the effect of a declaration of 

unconstitutionality is that the impugned law is removed from the statute books going 

forward. In our law, legislatures have the power to remove laws from the statute books, 

or to modify those statutes, not judges (see D. Pinard, “De l’inhabilité des juges à 

modifier le texte des lois déclarées inconstitutionnelles”, in P. Taillon, E. Brouillet and 

A. Binette, eds., Un regard québécois sur le droit constitutionnel: Mélanges en 

l’honneur d’Henri Brun et de Guy Tremblay (2016), 329, at p. 342). Professor Pinard 

convincingly frames this judicial power as one grounded in legal interpretation and 

recalls the distinction, that she rightly says is sometimes neglected, between legal rules 

and the textual expression of those rules. Judges, in their interpretative task as it bears 

on statutory law under s. 52(1), have no power to [TRANSLATION] “alter the text of rules 

of written law” (p. 329, fn. 2 (emphasis deleted)). She writes: 

[TRANSLATION] Judicial review for constitutionality concerns the 

impugned rule, not the text of written law that expresses the rule. The 

necessary legislative reworking, if any, will only be done after the 

judgment of unconstitutionality, by the relevant legislature. [p. 347] 

[46] Contrary to what Mr. Sullivan suggests, while s. 33.1 was declared to be 

inconsistent with the Constitution and of no force or effect in Dunn, it was not, by the 

effect of that judgment, “struck from the books”. As I seek to explain below, when this 

Court in Ferguson stated that a law is effectively removed from the statute books, it 

was not speaking in literal terms. The effect of the judicial declaration in this case, 

where s. 33.1 is considered to be inconsistent with the Constitution, is not to annul the 

law but, as the French text of s. 52(1) makes especially plain, to declare that it is 

20
22

 S
C

C
 1

9 
(C

an
LI

I)



 

 

“inopérante” (see M.-A. Gervais, “Les impasses théoriques et pratiques du contrôle de 

constitutionnalité canadien” (2021), 66 McGill L.J. 509, at p. 521, at fn. 45, citing 

P.-A. Côté, “La préséance de la Charte canadienne des droits et libertés” (1984), 18 

R.J.T. 105, at pp. 108-10; see also F. Gélinas, “La primauté du droit et les effets d’une 

loi inconstitutionnelle” (1988), 67 Can. Bar Rev. 455, at pp. 463-64). 

[47] A second equally simple point flows from the first and also appears to have 

been neglected by Mr. Sullivan. In authorizing a competent judge to issue a declaration 

under s. 52(1), the Constitution Act, 1982 also invites the court to decide an ordinary 

question of law, albeit one with constitutional implications. Specifically, s. 52(1) asks 

the court to determine whether the impugned law is “inconsistent with the provisions 

of the Constitution” and, if so, to measure “the extent of this inconsistency” to decide 

whether and to what extent the law is of no force or effect. To do so, the court interprets 

the impugned law and interprets the Constitution. In Mr. Chan’s case, the trial judge 

was called upon to determine whether there was an inconsistency between the Charter 

and s. 33.1. To decide that, he had to resolve the legal question relating to the meaning 

of ss. 7, 11(d) and 1 of the Charter and the meaning of s. 33.1.  

[48] Notwithstanding the heady constitutional context, these are ordinary 

judicial tasks raising questions of law. Under s. 52(1) of the Constitution Act, 1982, 

courts are called upon to resolve conflicts between the Constitution and ordinary 

statutes (Reference re Manitoba Language Rights, [1985] 1 S.C.R. 721, at p. 746). 

Properly understood, the supremacy clause refers to the hierarchy of laws in the 
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constitutional order. Superior courts are empowered to determine whether a provision 

is inconsistent with the Constitution in accordance with this hierarchy. These questions 

of law are no different than other questions of law decided outside the constitutional 

context (A. Marcotte, “A Question of Law: (Formal) Declarations of Invalidity and the 

Doctrine of Stare Decisis” (2021), 42 N.J.C.L. 1, at p. 9). Judicial review of legislation 

on federalism or Charter grounds has been described as a “normal judicial task” similar 

to the “interpretation of a statute” (P. W. Hogg and W. K. Wright, Constitutional Law 

of Canada (5th ed. Supp.), at §5-21; R. Leckey, Bills of Rights in the Common Law 

(2015), at p. 55). As judicial review of legislation is an ordinary judicial task consisting 

of the determination of a question of law, the legal effects of the declaration of 

unconstitutionality that results should be governed by the ordinary rules of stare decisis 

(Marcotte, at p. 21). In its effect, a declaration of unconstitutionality simply refutes the 

presumption of constitutionality by deciding that the impugned provisions are 

inconsistent with the Constitution and therefore of no force or effect. It does not alter 

the terms of the statute (see, e.g., R. v. P. (J.) (2003), 67 O.R. (3d) 321 (C.A.), at 

para. 31; Gervais, at pp. 535-38).  

[49] Having indicated my view that a s. 52(1) declaration of unconstitutionality 

is an ordinary judicial task that involves resolving a question of law rather than an 

expression of the authority of a superior court to alter the statute book, I now turn to 

the legal nature and effect of a s. 52(1) declaration beyond the parties to litigation. 

 Stare Decisis Governs Declarations of Unconstitutionality 
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[50] Mr. Sullivan argues that an unconstitutional law is invalid from the 

moment it was first enacted, due to the operation of s. 52(1) and the principle of 

constitutional supremacy. In effect, s. 52(1) renders a law invalid or “null and void” 

retrospectively and prospectively. As a result, when a superior court “discovers” that 

legislation is unconstitutional, absent an appeal, the legislation is null and void for all 

future cases. In support of this argument, he points specifically to the judgment of 

Spies J. in McCaw who decided she was bound by a previous judgment of her court in 

Dunn declaring that s. 33.1 was unconstitutional where the Crown had chosen not to 

appeal. Spies J. relied specifically on Ferguson for this conclusion: “To the extent that 

the law is unconstitutional, it is not merely inapplicable for the purposes of the case at 

hand. It is null and void, and is effectively removed from the statute books” (Ferguson, 

at para. 65, cited by Spies J. in McCaw, at para. 60).  

[51] I respectfully disagree.  

[52] Understanding the comments of this Court in Ferguson requires the reader 

to recall the context in which that case was rendered. The Court rejected the argument, 

in connection with the application of mandatory minimum sentences, that individual 

exemptions be granted by judges from otherwise unconstitutional laws. McLachlin C.J. 

sought to underscore, in understandably strong language, that a s. 52(1) declaration did 

not operate on a case-by-case remedial basis as would a constitutional remedy available 

under s. 24(1) of the Charter, but instead that the issuing court’s declaration that the 

law was of no force or effect was applicable erga omnes. The impugned legislation was 
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not to be applied, as a matter of course, to some litigants and not others according to 

judicial discretion (see Ferguson, at para. 35).  

[53] That said, Ferguson does not change the fact that the declaration remains 

an exercise of judicial power by which a judge determines a question of law. As such, 

the determination of that question of law is binding erga omnes as a matter precedent, 

according to the ordinary rules of stare decisis, and not because that law has been truly 

removed from the statute books (see H. Brun, G. Tremblay and E. Brouillet, Droit 

constitutionnel (6th ed. 2014), at para. I.54). Judges, of course, do not have that latter 

power. To suggest that, by its use of a figure of speech, this Court lost sight of this is, 

in my view, a mistaken reading of the case. I note that some scholars have similarly 

commented upon the formulation of the observations in Ferguson and like observations 

made by this Court as to the effect of a s. 52(1) declaration (see, e.g., Marcotte, at 

pp. 13-14 and 16-17; Pinard, at p. 349). Indeed Ferguson points to a plain 

understanding that the declaration issued under s. 52(1) is the exercise of judicial power 

that has an erga omnes vocation. I read the occasional references to s. 52(1) as 

judgments in rem in the cases (see, e.g., Ravndahl v. Saskatchewan, 2009 SCC 7, 

[2009] 1 S.C.R. 181, at para. 27), in the same way. A judgment in rem applies beyond 

the immediate parties but, ultimately, even in the context of a s. 52(1) declaration, it 

remains a judgment: an exercise of judicial power that determines a question of law 

(Coquitlam (City) v. Construction Aggregates Ltd. (1998), 65 B.C.L.R. (3d) 275 (S.C.), 

at paras. 11-17, aff’d 2000 BCCA 301, 75 B.C.L.R. (3d) 350, leave to appeal dismissed, 

[2001] 1 S.C.R. ix, cited in Marcotte, at p. 14, fn. 64; see also L. Sarna, The Law of 
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Declaratory Judgments (4th ed. 2016), at p. 158). It is binding precedent, to be sure, 

but within the proper limits of the doctrine of stare decisis.  

[54] I am thus content to read Ferguson as a useful figure of speech rather than 

take what the Court said in literal terms. McLachlin C.J. sought to show, in connection 

with the dispute as to remedy before the Court in that case, that under s. 52(1), as 

opposed to s. 24(1) of the Charter, the law was unconstitutional erga omnes and not on 

a case-by-case basis. At a technical level, it is true that the explanation for that is rooted 

in s. 52(1), as other cases have suggested. But ultimately, that effect requires the 

exercise of judicial power to declare the law to be unconstitutional. And the exercise 

of that power requires the judge to make a determination of an ordinary question of 

law: by interpreting the impugned law and the relevant provisions of the Constitution, 

whether the impugned law is inconsistent with Canada’s supreme law. If so, then the 

law is, of course, of no force or effect for all future cases, insofar as that judicial 

declaration made under s. 52(1) by a superior court is binding on other courts and 

within the right confines of the law relating to precedent. Other decisions of this Court 

that use the language of “striking out” or “striking down” or “severing” statutory text 

should be understood in a similarly figurative manner, rendering the text merely 

inoperative pursuant to s. 52(1) as opposed to altering or repealing the text in the literal 

sense (see Saskatchewan (Human Rights Commission) v. Whatcott, 2013 SCC 11, 

[2013] 1 S.C.R. 467, at para. 94, and R. v. St-Onge Lamoureux, 2012 SCC 57, [2012] 

3 S.C.R. 187, at para. 67, cited in Pinard, at pp. 331-34; Schachter v. Canada, [1992] 

2 S.C.R. 679, at p. 695; Gervais, at p. 530; see also Windsor (City) v. Canadian Transit 
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Co., 2016 SCC 54, [2016] 2 S.C.R. 617, at para. 70; R. v. Lloyd, 2016 SCC 130, [2016] 

1 S.C.R. 13, at para. 15; P. W. Hogg and A. A. Bushell, “The Charter Dialogue 

Between Courts and Legislatures” (1997), 35 Osgoode Hall L.J. 75, at p. 100).  

[55] Similarly, the principle from Martin that the “invalidity of a legislative 

provision inconsistent with the Charter does not arise from the fact of its being declared 

unconstitutional by a court, but from the operation of s. 52(1)” must be understood in 

its entire context (para. 28). Martin concerned the ability of administrative tribunals to 

consider the constitutionality of provisions of their enabling statutes (para. 27). 

Gonthier J. determined that an administrative tribunal empowered to consider and 

decide questions of law through its enabling statute must also have the power to 

determine a provision’s consistency with the Charter because its constitutionality is a 

question of law (K. Roach, Constitutional Remedies in Canada (2nd ed. (loose-leaf)), 

at § 6:3). Such a determination is not binding on future decision-makers (paras. 28 

and 31). Importantly, Gonthier J. added that only through “obtaining a formal 

declaration of invalidity by a [superior] court can a litigant establish the general 

invalidity of a legislative provision for all future cases” (para. 31), a point taken up in 

later cases of this Court (Mouvement laïque québécois v. Saguenay (City), 2015 SCC 

16, [2015] 2 S.C.R. 3, at para. 153; Okwuobi v. Lester B. Pearson School Board, 2005 

SCC 16, [2005] 1 S.C.R. 257, at paras. 43-44; Ontario (Attorney General) v. G, 2020 

SCC 38, at para. 88). In other words, it is the constitutional determination of a superior 

court judge that binds future decision makers (R. v. Albashir, 2021 SCC 48, at 

paras. 64-65). The inconsistency spoken to in s. 52(1) is revealed through litigation, 
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specifically the judgment that declares the inoperability of the impugned law. The 

doctrine of stare decisis extends the effect of that judgment beyond the parties to the 

case, erga omnes within the province at least — subject to the limits of the doctrine 

itself. The issue in these appeals concerns the binding nature of such a judgment, and, 

in my view, consonant with our jurisprudence, a s. 52(1) declaration establishes 

unconstitutionality “for all future cases” through the authority of the judgment that 

makes that declaration. I agree with Paciocco J.A., at para. 34 of the judgment in 

appeal, that Gonthier J. was not seeking to alter the principles of stare decisis in Martin. 

[56] I add that this explanation does not reduce the declaration to an individual 

remedy, as some interveners suggest. While it is true that stare decisis pertains to the 

reasons given by a court and a s. 52(1) declaration is a remedy, the reasons explain the 

status of the impugned law in terms of its consistency with the Constitution. The 

constitutional status of the law is, as I say, a question of law. The scope of the legal 

reasoning extends beyond the individual claimant, with effect beyond the parties 

flowing from the binding character of the judgment as a matter of precedent (Albashir, 

at para. 65). The granting of a personal remedy under s. 24(1), in contrast, is a highly 

factual exercise, involving the application of law to a specific context — that someone 

has obtained a s. 24(1) remedy in a case says very little about whether a subsequent 

claimant is entitled to the same relief (Ferguson, at paras. 59-61; Albashir, at para. 65).  

[57] In other words, in McCaw, Spies J. was right to conclude she was not free 

to ignore prior decisions but, with respect, she arrived at that conclusion for what 
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appears to be the wrong reason (para. 76). It was right to say that, in considering 

whether to follow Dunn, the court was obliged to consider s. 33.1 as having been 

declared, by a judge of her court, as unconstitutional. But the result of that declaration 

was not that s. 33.1 was “off the books” (it remains of course on the books until 

Parliament chooses to remove it) (para. 76). Spies J. was bound to follow precedent 

because as a matter of horizontal stare decisis, Dunn was binding on courts of 

coordinate jurisdiction in the province as a matter of judicial comity, unless an 

exception to horizontal stare decisis was established. It was true that s. 33.1 was of no 

force and effect. It was true that the declaration in Dunn applied not just to the parties 

in that case but to all future cases. But, with respect, it was wrong to say that “judicial 

comity has no relevance to the issue before me” (McCaw, at para. 76). If she had 

concluded that Dunn had been rendered per incuriam (“through carelessness” or “by 

inadvertence”), for example, it would not have been binding on the court in McCaw 

based on the ordinary rules of stare decisis as interpreted in Spruce Mills. Indeed, as 

suggested by this Court in Martin, Spies J. could not apply an invalid law. It is certainly 

true, as suggested in Ferguson, that she had “no discretion” to do so (para. 35). Yet 

Spies J. was bound, as a matter of precedent, by the prior judgment of a court of 

coordinate jurisdiction to consider s. 33.1 to be unconstitutional, insofar as the doctrine 

of horizontal stare decisis so required. 

[58] By contrast, in Mr. Chan’s case, Boswell J. decided, as a matter of 

discerning applicable and binding precedent, that Dunn did not bind him. While he may 

have erred in respect of his explanation as to why Dunn was not binding, he was right 
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to consider the matter from the point of view of binding precedent and the doctrine of 

horizontal stare decisis. 

[59] I would add — and here I likely part company with the Court of Appeal in 

the present case — that the same principles apply to judicial declarations made by this 

Court under s. 52(1). I respectfully disagree with the view that, as the apex court in the 

Canadian judicial system, the Supreme Court of Canada is invested with a special 

mandate to strike laws from the books. The judges of this Court are judges, not 

legislators. If it is true that the declarations of this Court under s. 52(1) have a 

qualitatively different effect than declarations made by judges of other courts, it is on 

the basis of vertical stare decisis — the idea that other courts are bound to follow 

precedent set by higher judicial authority — and not because the Constitution has 

invested the judges of this Court with a power that is in some way non-judicial (see Re 

B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486, for a related expression of this same idea). 

 The Role of Federalism and the Rule of Law  

[60] The principle of constitutional supremacy cannot dominate the analysis of 

s. 52(1) to the exclusion of other constitutional principles. Mr. Sullivan points to the 

idea that an unconstitutional law is invalid from the moment it is enacted. But the strict 

enforcement of such a principle “cannot easily be reconciled with modern 

constitutional law” (Albashir, at para. 40). Instead, it is subject to a number of 

exceptions and s. 52(1) must be read “in light of all constitutional principles” (Albashir, 

at paras. 40 and 42; G, at para. 88). In Albashir, my colleague Karakatsanis J. explained 
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that declarations of unconstitutionality are generally retrospective, consistent with the 

notion that a law is unconstitutional from its enactment. However, other constitutional 

principles may require a purely prospective declaration of unconstitutionality or a 

suspended declaration. Similarly, the legal effect of a s. 52(1) declaration by a superior 

court must be defined with reference to constitutional supremacy, the rule of law, and 

federalism.  

[61] It is often said there are four fundamental organizing precepts of the 

Constitution: federalism, democracy, constitutionalism and the rule of law and respect 

for minorities (see Reference re Secession of Quebec, [1998] 2 S.C.R. 217, at paras. 32, 

43 and 49). Of particular importance in the context of s. 52(1), the principle of 

constitutional supremacy must be balanced against federalism and the rule of law (see 

Albashir, at paras. 30 and 34). This point has been neglected by Mr. Sullivan and some 

of the interveners who argue that a declaration of unconstitutionality has the effect of 

rendering a law null and void as “against the world” without regard for the territorial 

limits of the administration of justice within a province. Yet even in McCaw, Spies J. 

understood that effect to be limited to the province (para. 77). Author Mark Mancini 

acknowledges that this is linked to a proper understanding of s. 96 of the Constitution 

Act, 1867, which explains that because superior courts operating “within the province” 

only have powers within the province, courts of one province are not bound by 

decisions of courts of another province (“Declarations of Invalidity in Superior Courts” 

(2019), 28:3 Const. Forum 31, at p. 35, relying on Wolf v. The Queen, [1975] 2 S.C.R. 

107; see also Gervais, at p. 561; Brun, Tremblay and Brouillet, at para. I.106). I agree. 
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[62] Federalism prevents a s. 52(1) declaration issued within one province from 

binding courts throughout the country: indeed, to allow a declaration of 

unconstitutionality issued by a superior court in British Columbia to bind a superior 

court, much less an appellate court, in Quebec or Alberta would be wholly inconsistent 

with our constitutional structure (see, e.g., Reference re Same-Sex Marriage, 2004 SCC 

79, [2004] 3 S.C.R. 698, at para. 70). It cannot be the case that the supremacy clause 

compels this outcome, through the simple operation of s. 52(1) (see C.A. reasons, at 

para. 35). I understand this to be a major obstacle to Mr. Sullivan’s argument, not just 

as a matter of the territorial scope of the effect of s. 52(1) declarations, but in respect 

of the theoretical basis for arguing why and how they would operate outside the 

confines of the ordinary rules of stare decisis. If the provision of s. 33.1 was truly “off 

the books” because a s. 52(1) declaration resulted in it being considered null and void, 

it is hard to explain why — not least from the perspective of the accused in another 

province — it would be null and void in one part of the country and not another.  

[63] The better view is that s. 33.1 is not null and void, but inoperative by reason 

of a determination of law made by a judge. That determination is binding, within the 

province, unless there is valid reason to depart from it. The accused is free to make that 

argument and a court of coordinate jurisdiction is not irretrievably bound by the prior 

decision within the province. Needless to say, the declaration of unconstitutionality 

made by a superior court in one province may be followed in another province because 

it is persuasive (see, e.g., Parent v. Guimond, 2016 QCCA 159, at paras. 11 et seq. 

(CanLII); Brun, Tremblay and Brouillet, at para. I.105). Thus, I reject the arguments 
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from Mr. Sullivan and the interveners that a s. 52(1) declaration is of such a unique 

legal character that, once a declaration is issued anywhere in the country, its effect is 

that the impugned legislation is “no longer in the system” from coast to coast. Instead, 

a s. 52(1) declaration is the end-result of a judge’s ability to resolve questions of law 

and should be observed by courts of coordinate jurisdiction within the province as a 

matter of stare decisis: nothing more or less. 

[64] It follows there is no supplementary power held by courts when issuing a 

declaration of unconstitutionality beyond the strictures imposed by the rules of stare 

decisis. Precedent requires judges to examine prior judicial decisions, examine the ratio 

decidendi in order to determine whether the ratio is binding or distinguishable and, if 

binding, whether the precedent must be followed or departed from (see M. Rowe and 

L. Katz, “A Practical Guide to Stare Decisis” (2020), 41 Windsor Rev. Legal Soc. Issues 

1, at pp. 8-12; D. Parkes, “Precedent Unbound? Contemporary Approaches to 

Precedent in Canada” (2006), 32 Man. L.J. 135, at p. 141; see also R. v. Nur, 2015 SCC 

15, [2015] 1 S.C.R. 773, at para. 71). Adherence to precedent furthers basic rule of law 

values such as consistency, certainty, fairness, predictability, and sound judicial 

administration (Saskatchewan Federation of Labour v. Saskatchewan, 2015 SCC 4, 

[2015] 1 S.C.R. 245, at para. 137; David Polowin Real Estate Ltd. v. Dominion of 

Canada General Insurance Co. (2005), 76 O.R. (3d) 161 (C.A.), at paras. 118-21). It 

helps ensure judges decide cases based on shared and general norms, rather than 

personal predilection or intuition (J. Waldron, “Stare Decisis and the Rule of Law: A 

Layered Approach” (2012), 111 Mich. L. Rev. 1, at pp. 22-23). The rule of law itself 
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has constitutional status, recognized in the preamble of the Charter. It “lie[s] at the root 

of [Canada’s] system of government” (Reference re Secession of Quebec, at paras. 32 

and 70).  

[65] Horizontal stare decisis applies to courts of coordinate jurisdiction within 

a province, and applies to a ruling on the constitutionality of legislation as it does to 

any other legal issue decided by a court, if the ruling is binding. While not strictly 

binding in the same way as vertical stare decisis, decisions of the same court should be 

followed as a matter of judicial comity, as well as for the reasons supporting stare 

decisis generally (Parkes, at p. 158). A constitutional ruling by any court will, of course, 

bind lower courts through vertical stare decisis. 

[66] Stare decisis brings important benefits to constitutional adjudication that 

balance predictability and consistency with changing social circumstances and the need 

for correctness. As Robert J. Sharpe has observed, an incorrect constitutional decision 

by a court is more difficult to repair and may require legislative intervention (Good 

Judgment: Making Judicial Decisions (2018)). It would be unwise for a single trial 

judge in a province to bind all other trial judges. It is better to revisit precedent than to 

allow it to perpetuate an injustice (Sharpe, at pp. 165-68). Were s. 52(1) declarations 

strictly binding for all future cases, none of these benefits would be realized and our 

constitutional law would ossify. It is for these reasons that McLachlin C.J. asserted that 

“stare decisis is not a straitjacket that condemns the law to stasis” (Carter v. Canada 

(Attorney General), 2015 SCC 5, [2015] 1 S.C.R. 331, at para. 44). Horizontal stare 
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decisis attempts to balance stability and predictability against correctness and the 

orderly development of the law. 

[67] In the absence of the supporting theory of stare decisis, res judicata on its 

own is not a helpful lens through which to analyse s. 52(1) declarations. Res judicata 

estops relitigation of disputed facts and disputed mixed questions of fact and law 

(B. Garner et al., The Law of Judicial Precedent (2016), at p. 374). The formal 

requirements of the two main branches of res judicata, cause of action and issue 

estoppel, will not be met in cases relitigating the constitutionality of a provision, for 

the simple reason that the parties will not be the same and neither will the facts. I 

acknowledge that courts also have inherent ability to prevent an abuse of process, 

which prevents relitigation of an issue where the strict test for res judicata is not met, 

in order to “[preserve] the integrity of the court’s process” (Toronto (City) v. C.U.P.E., 

Local 79, 2003 SCC 63, [2003] 3 S.C.R. 77, at para. 42).  

[68] Stare decisis is the better framework to apply to litigation of constitutional 

issues, as it better guards against the relitigation of law, whereas res judicata guards 

against the relitigation of facts. First, abuse of process is not confined within a province 

and applying it to relitigation of the constitutionality of legislation would require a court 

to consider whether the parties are estopped from arguing the issue because a court in 

another jurisdiction has already decided on it. Even more remarkably, applying abuse 

of process to these types of cases would require a court of appeal to consider whether 

it should hear an appeal where a trial court in another province has already ruled on the 
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constitutionality of an issue. Second, stare decisis and the test from Spruce Mills serve 

as a better guide for trial judges to determine whether to depart from horizontal 

precedent. At its core, this question relates to the rule of law and judicial comity. 

Applying abuse of process would unnecessarily confuse this analysis. Finally, courts 

must adjudicate constitutional issues — applying abuse of process or res judicata 

would prevent a court from even considering new constitutional arguments or issues. 

This would be unwise and would undermine constitutional supremacy. It would also 

prevent the courts from adapting to changing social circumstances, a fundamental 

feature of our constitutional order.  

[69] Lastly, I note that some have been critical of the fact that the constitutional 

status of s. 33.1 has remained unsettled before trial courts across the country more than 

twenty years after its enactment by reason, in part, of a lack of appeals by the 

prosecution. Section 33.1 was declared unconstitutional by several trial courts in 

different provinces and upheld in others over this period. Notwithstanding declarations 

of unconstitutionality by trial courts, the Crown continued to rely on the provision in 

subsequent cases. One intervener before us suggested that the Crown must appeal 

declarations of unconstitutionality at the first opportunity or accept the lower court’s 

conclusion for all future cases. In the legal literature, some have said that it is 

unacceptable, in respect of federal legislation, for a provision to be unconstitutional in 

one province and not in another, or for a law to be applied inconsistently within a 

province because its constitutionality remains unsettled.  
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[70] While one might well expect the authorities to consider an appeal when 

faced with conflicting trial decisions relating to a law on which the prosecution 

continues to rely, I respectfully disagree with the view that the relevant attorney general 

is bound to appeal declarations of unconstitutionality in criminal matters such as these. 

It is true that when put on notice that the constitutionality of a provision has been 

challenged, the attorney general has the “opportunity” to defend the impugned law and 

appeal a declaration of unconstitutionality where an appeal does lie (Guindon v. 

Canada, 2015 SCC 41, [2015] 3 S.C.R. 3, at para. 19; see also R. v. McCann, 2015 

ONCA 451, at para. 6 (CanLII)). Yet however desirable uniform treatment of the 

substantive criminal law might be within or even across provinces, the decision to 

appeal remains within the discretion of the attorney general, who acts independently in 

deciding the question, in keeping with its authority to pursue the public interest (see, 

e.g., M. Rosenberg, “The Attorney General and the Administration of Criminal Justice” 

(2009), 34 Queen’s L.J. 813, at pp. 819 and 825; K. Roach, “Not Just the Government’s 

Lawyer: The Attorney General as Defender of the Rule of Law” (2006), 31 Queen’s 

L.J. 598, at pp. 608-10, citing J. Ll. J. Edwards, The Law Officers of the Crown (1964), 

at p. 228).   

[71] Barring an abuse of that authority, the attorney general is not answerable 

for the exercise of its discretion in such matters before the courts (R. v. Anderson, 2014 

SCC 41, [2014] 2 S.C.R. 167, at paras. 44 and 46). The attorney general might well 

choose not to appeal a declaration of unconstitutionality, for example, if it felt that the 

matter is insufficiently developed in the decided cases for proper consideration by an 
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appeal court or that a conviction would best be left alone. For example, there was no 

appeal from the constitutional ruling in Dunn notwithstanding an appeal from sentence 

(see, e.g., R. v. Dunn (2002), 156 O.A.C. 27 (C.A.); see also R. v. Jensen (2005), 74 

O.R. (3d) 561 (C.A.)). That said, unsettled constitutional law, “and the uncertainty and 

unpredictability that [can] result”, may of course be a matter of serious consequence 

(Ferguson, at para. 72, cited in Nur, at para. 91). 

[72] Before us, it was argued that the peculiar circumstances of this case 

highlight that the constitutional status of s. 33.1 remained unsettled for a significant 

period of time. It is not, of course, the role of this Court to instruct the Attorney General 

of Canada in the exercise of its prosecutorial discretion or the other tools it has at its 

disposal in the exercise of its charge. I do note that the Attorney General of Canada 

itself has written that “the Attorney General may conclude that it is in the public interest 

to appeal a Charter decision to the Supreme Court of Canada in order to allow for a 

pan-Canadian determination of the legislation’s constitutionality, as well as a pan-

Canadian interpretation of the relevant Charter right” (Department of Justice Canada, 

Principles Guiding the Attorney General of Canada in Charter Litigation (2017), at 

p. 10). In making these comments, I acknowledge the constitutional and practical 

constraints on the office of the attorney general in the pursuit of its role as the “protector 

of the public interest” in the proper functioning of the criminal justice system (see, e.g., 

R. v. Cawthorne, 2016 SCC 32, [2016] 1 S.C.R. 983, at para. 27-28; R. v. Power, [1994] 

1 S.C.R. 601, at p. 616). 
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 Proper Approach to Horizontal Stare Decisis 

[73] Horizontal stare decisis applies to decisions of the same level of court. The 

framework that guides the application of horizontal stare decisis for superior courts at 

first instance is found in Spruce Mills, described by Wilson J. as follows (at p. 592): 

. . . I will only go against a judgment of another Judge of this Court if: 

(a) Subsequent decisions have affected the validity of the impugned 

judgment; 

(b) it is demonstrated that some binding authority in case law, or some 

relevant statute was not considered; 

(c) the judgment was unconsidered, a nisi prius judgment given in 

circumstances familiar to all trial Judges, where the exigencies of the trial 

require an immediate decision without opportunity to fully consult 

authority. 

[74] The Spruce Mills criteria have been followed in numerous cases across 

Canada. However, the analytical framework has, at times, been blurred and the criteria 

have occasionally been of difficult application. Varying standards have been invoked 

to define when departure from prior precedent is appropriate. For example, some have 

held that a prior decision can be ignored if it is “plainly wrong” (R. v. Green, 2021 

ONSC 2826, at paras. 9 and 24 (CanLII)), when there is “good reason” for doing so (R. 

v. Kehler, 2009 MBPC 29, 242 Man. R. (2d) 4, at para. 42), or in “extraordinary 

circumstances” (R. v. Wolverine and Bernard (1987), 59 Sask. R. 22 (Q.B.), at para. 6). 

The standards of “plainly wrong”, “good reason”, and “extraordinary circumstances” 

are qualitative tags susceptible of extending to almost any circumstance and do not 

provide the same precise guidance that Spruce Mills does (see S. Kerwin, “Stare 

Decisis in the B.C. Supreme Court: Revisiting Hansard Spruce Mills” (2004), 62 
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Advocate 541, at p. 543, fn. 33). These terms should no longer be used. In particular, 

the phrase “plainly wrong” is a subjective term and suggests that a judge may depart 

from binding precedent if they disagree with it — mere personal disagreement between 

two judges is not a sufficient basis to depart from binding precedent. The institutional 

consistency and predictability rationales of stare decisis are undermined by standards 

that enable difference in a single judge’s opinion to determine whether precedent 

should be followed. It is also not the case that a court can decide a question of law 

afresh where there are conflicting decisions.  

[75] The principle of judicial comity — that judges treat fellow judges’ 

decisions with courtesy and consideration — as well as the rule of law principles 

supporting stare decisis mean that prior decisions should be followed unless the Spruce 

Mills criteria are met. Correctly stated and applied, the Spruce Mills criteria strike the 

appropriate balance between the competing demands of certainty, correctness and the 

even-handed development of the law. Trial courts should only depart from binding 

decisions issued by a court of coordinate jurisdiction in three narrow circumstances: 

1.  The rationale of an earlier decision has been undermined by subsequent 

appellate decisions; 

2.  The earlier decision was reached per incuriam (“through carelessness” or “by 

inadvertence”); or 
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3.  The earlier decision was not fully considered, e.g. taken in exigent 

circumstances. 

[76] First, a judge need not follow a prior decision where the authority of the 

prior decision has been undermined by subsequent decisions. This may arise in a 

situation where a decision has been overruled by, or is necessarily inconsistent with, a 

decision by a higher court (see Rowe and Katz, at p. 18, citing Kerwin, at p. 542).  

[77] Second, a judge can depart from a decision where it was reached without 

considering a relevant statute or binding authority. In other words, the decision was 

made per incuriam, or by inadvertence, a circumstance generally understood to be 

“rare” (see, e.g., The Owners, Strata Plan BCS 4006 v. Jameson House Ventures Ltd., 

2017 BCSC 1988, 4 B.C.L.R. (6th) 370, at para. 132). The standard to find a decision 

per incuriam is well-known: the court failed to consider some authority such that, had 

it done so, it would have come to a different decision because the inadvertence is shown 

to have struck at the essence of the decision. It cannot merely be an instance in which 

an authority was not mentioned in the reasons; it must be shown that the missing 

authority affected the judgment (Rowe and Katz, at p. 19). 

[78] Third and finally, a judge may depart where the exigencies of the trial 

required an immediate decision without the opportunity to consult authority fully and 

thus the decision was not fully considered. An unconsidered judgment is not binding 

on other judges (Rowe and Katz, at p. 18, citing Spruce Mills, at p. 592). 
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[79] These criteria define when a superior court at first instance may depart from 

binding judgment issued by a court of coordinate jurisdiction and apply equally to a 

prior ruling on the constitutionality of legislation. Where, as here, a judge is faced with 

conflicting authority on the constitutionality of legislation, the judge must follow the 

most recent authority unless the criteria above are met. In such a situation, the judge 

must, in determining whether the prior decision was taken per incuriam, consider 

whether the analysis failed to consider a binding authority or statute relevant to the 

legal question. 

[80] To be plain: these criteria do not detract from the narrow circumstances 

outlined in Bedford, at paras. 42-45, describing when a lower court may depart from 

binding vertical precedent.  

[81] I will now turn to whether it was appropriate for the trial judge in 

Mr. Chan’s case to depart from Dunn and decide the constitutionality of s. 33.1 afresh. 

[82] Application of the doctrine of horizontal stare decisis in Mr. Chan’s case 

illustrates how the Spruce Mills criteria should work in practice. At the time of 

Boswell J.’s constitutional ruling, there were four known decisions from the Ontario 

Superior Court, three of which held that s. 33.1 was unconstitutional. The most recent 

of these was Fleming. Fleming relied wholly on Dunn and, as a result, it is most 

appropriate to apply the Spruce Mills criteria to Dunn. 
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[83] Boswell J. cited the correct principles from Spruce Mills but, respectfully, 

erred in applying them. First, he concluded that he “[did] not feel constrained to follow 

one school of thought more than the other” because trial courts across the country had 

expressed different views on the constitutionality of s. 33.1 (para. 58). The conventions 

of horizontal stare decisis apply within the province and so the trial judge was required 

to consider the Spruce Mills criteria with specific reference to previous rulings within 

Ontario. The presence of conflicting decisions is not a reason to sidestep the Spruce 

Mills analysis. Second, in the Application to Re-open the Constitutional Challenge, he 

concluded that McCaw — which held that it was bound by Dunn — was “plainly 

wrong” (paras. 14 and 34). The “plainly wrong” standard no longer adequately 

summarizes the whole of the applicable Spruce Mills criteria.  

[84] Instead, Boswell J. should have looked to the substance of Dunn to 

determine whether it had been overruled by a higher court, had been decided per 

incuriam, or had been taken in exigent circumstances. That would have revealed that 

Dunn did not engage whatsoever with the earlier Ontario decision in R. v. Decaire, 

[1998] O.J. No. 6339 (QL) (C.J. (Gen. Div.)), that upheld the constitutionality of 

s. 33.1. Since Dunn did not apply the Spruce Mills criteria to determine whether it was 

permissible to depart from Decaire, Dunn was a decision per incuriam and did not need 

to be followed. The trial judge should have then reviewed the substance of Decaire to 

determine whether that decision should be followed based on the Spruce Mills criteria. 

That would have revealed that Decaire considered the appropriate statutes and 

authorities in reaching the conclusion that s. 33.1 infringed ss. 7 and 11(d) of the 
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Charter but was upheld under s. 1. There is also no indication that Decaire was 

rendered in exigent circumstances. The trial judge therefore should have followed 

Decaire in the constitutional ruling. Of course, on appeal, the Court of Appeal was not 

bound to follow Decaire or any other first instance superior court decision.  

[85] Finally, it bears recalling that McCaw was decided shortly after the 

constitutional ruling in Mr. Chan’s case. The court in McCaw did not have the benefit 

of Boswell J.’s reasons in Mr. Chan’s case for upholding s. 33.1, as the pre-trial 

constitutional decision had not yet been published while awaiting possible jury 

deliberations (Application to Re-Open Constitutional Challenge, at para. 9). In 

circumstances such as this, where a court had no practical way of knowing that the 

earlier decision existed, the judgment will not bind a subsequent court, unless it has 

been brought to the court’s attention or the court is otherwise aware of it (see Kerwin, 

at p. 551). 

[86] To summarize, a court is required by the principles of judicial comity and 

horizontal stare decisis to follow a binding prior decision of the same court in the 

province. A decision may not be binding if it is distinguishable on its facts or the court 

has no practical way of knowing it existed. If it is binding, a trial court may only depart 

if one or more of the Spruce Mills exceptions apply. 

[87] I will now turn to Mr. Chan’s cross-appeal. 

B. Is There Jurisdiction to Hear Mr. Chan’s Cross-Appeal? 
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[88] Mr. Chan argued in his application for leave to cross-appeal that s. 695 of 

the Criminal Code provides this Court with the jurisdiction to hear his cross-appeal, 

which allows it to make any order that a court of appeal “might have made”. He points 

to R. v. J.F., 2008 SCC 60, [2008] 3 S.C.R. 215, where this Court granted leave to an 

accused’s cross-appeal and entered an acquittal in place of a new trial. I disagree. In 

my view, his application for leave to cross-appeal should be quashed for want of 

jurisdiction.  

[89] Sections 691 and 692 of the Criminal Code set out the jurisdiction of this 

Court to hear criminal appeals brought by criminal accused. An accused may appeal 

where their conviction for an indictable offence has been confirmed by the Court of 

Appeal (s. 691(1)) or where acquittal at trial has been set aside by the Court of Appeal 

(s. 691(2)). Sections 691(1) and (2), along with s. 692 (which has no bearing on this 

case), represent the whole of an accused’s express statutory right to appeal when their 

conviction has been affirmed or their acquittal set aside by a Court of Appeal. In 

circumstances like those of Mr. Chan, where an accused, having been convicted of an 

indictable offence at trial, is granted a new trial, s. 691 does not provide a route of 

appeal to this Court.  

[90] There is no other statutory route for Mr. Chan to appeal the Court of 

Appeal’s order of a new trial. Section 40(1) of the Supreme Court Act, R.S.C. 1985, 

c. S-26, which does give this Court jurisdiction to hear an appeal of a final order of a 
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Court of Appeal, cannot ground jurisdiction for a cross-appeal by Mr. Chan because 

s. 40(3) precludes it: 

(3) No appeal to the Court lies under this section from the judgment of any 

court acquitting or convicting or setting aside or affirming a conviction or 

acquittal of an indictable offence or, except in respect of a question of law 

or jurisdiction, of an offence other than an indictable offence. 

In other words, where a person is convicted of an indictable offence but subsequently 

has that conviction set aside, there is no right of appeal to this Court under s. 40 (see R. 

v. Hinse, [1995] 4 S.C.R. 597, at para. 18). The combined effect of s. 40(3) and ss. 691 

and 692 “excludes many criminal appeals from the ambit of s. 40(1)” (R. v. Shea, 2010 

SCC 26, [2010] 2 S.C.R. 17, at para. 3, per Cromwell J.).  

[91] Respectfully, J.F. does not assist Mr. Chan. The parties in J.F. did not 

make submissions on whether the accused in that case had jurisdiction to cross-appeal. 

Where a case is heard but jurisdiction is not discussed, the case is not an authority that 

the Court has jurisdiction (Saumur v. Recorder’s Court (Quebec), [1947] S.C.R. 492, 

at pp. 497-98). It is well understood that this Court’s jurisdiction is statutory — a prior 

decision of this Court which did not address jurisdiction cannot displace clear statutory 

language (Kourtessis v. M.N.R., [1993] 2 S.C.R. 53). 

[92] During oral argument, counsel for Mr. Chan also referred the Court to R. 

v. Warsing, [1998] 3 S.C.R. 579. In that case, the Court held that the British Columbia 

Court of Appeal did not have jurisdiction to order a limited new trial on the issue of not 
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criminally responsible on account of mental disorder because it would have restricted 

the accused’s right to control his defence. This Court ordered a full new trial instead. 

Warsing is distinguishable here because it did not substitute an order for a new trial for 

an acquittal — it maintained the same order but varied the scope of the new trial. On 

the specific question of whether this Court has jurisdiction to hear a cross-appeal, 

Warsing is also distinguishable on the basis that no cross-appeal was filed. It was 

appropriate for the Court to rely on s. 695(1) in that case because it had jurisdiction to 

hear the appeal and it was merely varying the order which the Court of Appeal ought 

to have made. As s. 695(1) provides, this Court “may, on an appeal under this Part, make 

any order that the court of appeal might have made and may make any rule or order that 

is necessary to give effect to its judgment”. 

C. Disposition of the Appeals 

 Mr. Chan 

[93] Given the lack of jurisdiction to substitute an acquittal, it would be unwise 

to comment further on the substance of Mr. Chan’s application to cross-appeal. Since 

this Court has held that s. 33.1 is unconstitutional and of no force or effect in Brown, 

Mr. Chan may avail himself of the defence of non-mental disorder automatism, should 

it be applicable on the facts. He will have the opportunity to lead evidence in that 

regard. 
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[94] Counsel for Mr. Chan submitted in oral argument that a stay of proceedings 

is warranted if there is no jurisdiction to hear the cross-appeal (transcript, at p. 154). If 

a retrial occurs, Mr. Chan argued, the Crown will very likely take the position that 

Mr. Chan is not criminally responsible by reason of a mental disorder — a position the 

prosecution forcefully opposed at his first trial. The evidence he led at his first trial to 

support the finding that he was not criminally responsible under s. 16, including highly 

personal evidence of his concussions, learning disabilities, and depression, would be 

used against him in his retrial. He argues that it is fundamentally unfair.  

[95] Assuming without deciding that a stay could be ordered in such 

circumstances, I would decline to do so here. There is an insufficient record before the 

Court to order a stay of proceedings. I am unable to conclude, based on the nature of 

the proceedings below, that a stay is warranted. I hasten to add that a future trial judge 

may find otherwise if the evidence put forward and the nature of the proceedings 

warrant. A stay of proceedings may only be granted in the “clearest of cases”, where 

prejudice to an accused’s rights or to the judicial system is irreparable and cannot be 

remedied (R. v. Carosella, [1997] 1 S.C.R. 80, at para. 52; R. v. Babos, 2014 SCC 16, 

[2014] 1 S.C.R. 309, at para. 31, both quoting R. v. O’Connor, [1995] 4 S.C.R. 411, at 

paras. 68 and 82). The test for a stay has three components: 1) there must be prejudice 

to an accused’s fair trial right or to the integrity of the justice system that will be 

perpetuated or aggravated through a trial or its outcome; 2) there must be no alternative 

remedy capable of remedying the prejudice; 3) where it is unclear whether a stay is 

warranted after the first two steps, the court must balance the interests in favour of a 
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stay against the interest that society has in having a final decision on the merits (Babos, 

at para. 32). 

[96] Mr. Chan’s arguments with respect to the prejudice he might suffer relate 

to a future trial, not the proceedings below. I am unable to conclude, on the record 

before the Court, that Mr. Chan’s right to a fair trial has been prejudiced. A trial judge 

is best positioned to determine whether such prejudice arises in the future and, if it 

does, what the appropriate remedy may be (O’Connor, at paras. 68 and 82). For 

example, a trial judge would be capable of excluding evidence if the Crown sought to 

marshal it in a prejudicial manner.  

[97] I add that it remains an open question whether it would be in the public 

interest to proceed with Mr. Chan’s prosecution again, or whether there is a reasonable 

prospect of conviction. This case is, to use the words of the trial judge, a tragic case 

with a tragic result. It is also true that Mr. Chan has been charged with serious violent 

crimes. The final decision on how to proceed rests with the Crown and in my view, this 

Court is not best placed to consider the matter further. 

 Mr. Sullivan 

[98] The trial judge found that Mr. Sullivan was acting involuntarily when he 

attacked his mother. The common law compels an acquittal in such an instance. He was 

nevertheless found guilty, due to the operation of s. 33.1. The Court of Appeal declared 

that s. 33.1 is of no force or effect, set aside the conviction, and substituted an acquittal. 
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As I concluded in Brown, the Court of Appeal was correct that s. 33.1 is 

unconstitutional. Mr. Sullivan established at trial that he was intoxicated to the point of 

automatism owing to his Wellbutrin overdose. Given that s. 33.1 is of no force or effect, 

I would confirm the conclusion of the Court of Appeal that Mr. Sullivan is entitled to 

acquittals. 

VI. Conclusion 

[99] I would dismiss the appeals. The application for leave to cross-appeal by 

Mr. Chan should be quashed for want of jurisdiction. In the result, I would confirm 

Mr. Sullivan’s acquittals and the order of a new trial for Mr. Chan. 
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ô72 SUPREME COURT OF CANADA

1931 THE VILLAGE OF KELLIHER DE-
APPELLANT

Feb 10 PENDANT
Junie 23

AND

SMITH PIINTIFF RESPONDENT

ON APPEAL FROM THE COURT OF APPEAL FOR SASKATCHEWAN

NegligenceMunicipal corporationsCouncillor of municipality injured

while operating municipalitys fire extinguisherResponsibility for in

juryDegree of careDuty of municipalityDuty of councillor

operating the machineLiability-Volenti non fit injuriaDoctrine of

Rylands FletcherExpert evidenceCharge to juryJurys find

ings

Plaintiff as councilor of defendant village aidt.ing under aubhority of

village by-law took charge of operation of its chemical fire ex
tinguisher at fire turned the crank which broke the sulphuric acid

bottle to generate preure and was severely injured by an explosion

which occurred because the bolt holding in place thhe covering of the

sulphuric acid chamber was not screwed down The extinguisher bad

been kepit in pool room The village council had aippoinited the vil

lage constable as fire chief and inquired him to keep the extin

guisher in proper working shape Plaintiff sued the village for

damages The jury found that plaintiffs injury was caused by cle

fendants negligence in not having their fire extinguisher properly

inspected and kept in perfeot working order that plaintiff was

guilty of conitributory negligence only to the faet that he was

councilior on the date of the fire but not negligent in the operation
of the fire extinguisher at the time of the fire The Court of Appeal

SPREsENT Duff Newcombe Rinfret Lamont and Cannon JJ
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or Saskatchewan 25 Sask L.R 65 reversing judgment of Taylor 1931

24 Sask L.R 198 gave judgment to plaintiff for damages Defend-
KELLIHER

ant appealed
ViLLAGE OF

Held Duff and Newcombe JJ dissenting that the appeal should be dis

missed

Per Rinfret Lamont and Cannon JJ It was for the jury on all the evi

dence to say whether the proper inference to be drawn was that the

acid hamber covering was loose because the lire chief had failed to

tighten the bolt when he had last recharged the extinguisher or to

inspect it properly afterwards or that some third person had un
scaiewed the bolt as to interference by third person the onus was

on defendant to establish it or at least to shew such probability that

the jury would infer it Dominion Natural Gas Co Collins

AC 640 Also the question of plaintiffs negligence was one of fact

for the jury it was for them to say whether or not in his operation

of the extinguisher he had failed to exercise the care which reason

ably prudent and careful man would have exercised in like circum

stances Unless plaintiff had reason to suspect that the fire chief had

not done his duty as to inspection the jury was entitled to find plain-

tiff not guilty of negligence in assuming that he bad There was evi

dence from which the jury might find that plaintiffs injuries were

caused by negligence of defendant and also that plaintiffs conduct in

operation of the extinguisher was free from want of care The maxim

volenti non fit injuria did not apply plaintiff who was unaware that

the covering was not properly fastened neither appreciated the danger

he was running nor voluntarily incurred the risk C.P.R Frdchette

A.C 871 at 880 cited The first part of the jurys finding as

to contributory negligence viewed in the light of the circumstances

and the judges charge meant that the only negligence of which they

found plaintiff guilty was that he shared with his fellow councitlors

in their representative capacity in not seeing to it that the extin

guisher was duly inspected and kept fit for immediate use As to

this it has long been eatablisbed law that person is not liable in his

individual capacity for tort committed in dais corporate capacity

Mill Hawker L.R Ex 309 at 321 and other cases cited The

objections by defendant to the judges charge to the jury were not

maintainable Taken as whole it did not direct that there was an

absolute duty on defendant to keep its extinguisher from doing harm

Doctrine of Rylands Fletcher L.R H.L 330 dIscussed and held

not to apply the extinguisher having been brought to the village for

common protection of the corporation and its citizens as individuals

Rickards Lothian AC 263 at 280 Hess Greenway 48

D.L.R 630 cited but impressed upon them that the only basis on

which defendant could be charged with liability was negligence his

direction that the care to he observed by defendant must b.c com
mensurate with the danger of harm involved was proper one His

direction to disregard the evidence of one an inspector for the

fire commissioner of the province to the effect that one operating the

extinguisher should see that the covering was tight before breaking

the acid bottle was unobjectionable as the elements did not exist to

justify its admission as expert evidence and the jury were as cap
able as the witness of forming correct judgment as to plaintiffs

acts
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1931 Per Duff and .Newcombe JJ dissenting The risk of escape of the liquid

to the injury of persons in proximity was one which it was the a.bso

lute duty in point of law of any person working the machine to

avoid if reasonably possible Plaintiff knew of the danger if the

SMITH covering were not tight and ito ascertain and correct the condition

was simple and quick operation It was the duty of the munici

pality at the time of actual operation not to release the acid with-

out first seeing that the covering was securely fastened The acts of

plaintiff in his operation of the machine were the acts of the munici

pality and its said duty was equally his duty he owed duty to it

to see that the responsibility resting upon it in respect of the pre

cautions .to he observed in working the machine were so far as

reasonably possible discharged He was not entitled to assume that

because of instructions given to the fire chief the covering was

tight in view of the facts known to plaintiff that the machine had

been exposed in place open to the public that it could be made un

safe very easily that by reason of the fire chiefs other duties

periodical inspection was the utmost that could he expected and in

view of possibility of neglect by the fire chief the simple nature of

the precaution required at the moment of operation and the magni

tude of the danger The direct and proximate cause of plaintiffs in

juries was his own neglect Further there were errors in the charge

to the jury as to the extent of defendants duty and in withdraw

ing from the jury evidence as to the proper known and recog

nized method of working the machine which errors in the charge

were the action not to be dismissed would be ground for new

trial

APPEAL by the defendant from the judgment of the

Court of Appeal for Saskatchewan

The action was for damages for personal injuries sus

tained by the plaintiff through the explosion of one of the

defendants chemical fire extinguishers the operation of

which extinguisher the plaintiff who was member of the

council of the defendant village had taken charge of at

fire the cause of the accident being so plaintiff alleged

the defendants negligence The trial judge Taylor on

certain findings of the jury and his construction thereof and

his view of the law bearing on the matters involved dis

missed the action The plaintiff appealed and the

defendant cross-appealed against certain findings of the

jury as perverse and on other contentions The Court of

Appeal allowed the plaintiffs appeal and dismissed the

defendants cross-appeal set aside the judgment below and

directed that judgment be entered for the plaintiff for the

amount awarded by the jury $1250.26 for special damages

25 Sask LR 65 24 Sask L.R 198 1929

W.W.R 638 W.W.R 655
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S.C.R SUPREME COURT OF CANADA 675

and $5200 for general damages no appeal was taken as 1931

to the amount assessed The material facts of the case KELLIHER

the findings of the jury and the issues in question are VILIGE
OF

sufficiently stated in the judgments now reported SMITH

The appeal to this Court was dismissed with costs Duff

and Newcombe JJ dissenting

Gordon K.C for the appellant

Anderson K.C for the respondent

The judgment of the majority of the court Rinfret
Lamont and Cannon JJ was delivered by

LAMONT J.This is an appeal from judgment of the

Court of Appeal of Saskatchewan in favour of the

plaintiff in an action for damages for personal injuries

sustained by him through the explosion of one of the

defendants chemical fire extinguishers at fire which

occurred in the Village of Kelliher on the evdning of

December 22 1927 The defendants extinguisher consists

of forty gallon cylindrical tank on wheels to which

hose is attached Attached to it also is framework where

by the machine can be pushed or pulled as required

Towards the rear end but inset in the top of the tank in

separate chamber is glass bottle of sulphuric acid hold

ing about three pints This chamber is covered with an
iron dome covering convex in shape Over this dome is

an iron circular band which is bolted to the tank Through
the centre of this band is an iron screw bolt which when

screwed down tight holds the iron dome firmly in its place

so that no gas or liquid can come out of the top of the

sulphuric acid chamber The tank is filled with solution

of water and bicarbonate of soda To put the extinguisher

in operation at fire the sulphuric acid bottle has to be

broken This is done by turning crank on the outside

of the tank which causes hammer on the inside to strike

it The acid then mingles with the solution in the tank

and generates high pressure of carbonic acid gas which

forces the mixture through the nozzle of the hose upon
the fire and smothers it The extinguisher was kept in the

village pool room because it was central place and was

always warm in winter

25 Sask L.R 65 W.W.R 658
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1931 About eight oclock on the evening of December 22 1927

KELLIHER an alarm of fire was given in Kelliher and the plaintiff

VILLAGE OF who was general merchant and also member of the

village council ran to the pooi room and with Mr Wilson

Lamont got one of the two extinguishers owned by the defendant

and pulled it to the fire Having got it in place the

plaintiff turned the crank and broke the sulphuric acid

bottle to generate pressure In few seconds the dome

covering of the sulphuric acid chamber blew off and .a

stream of sulphuric acid struck the plaintiff in the face

burning him severely and practically destroying his eye
sight The dome blew off because the iron bolt for holding

it in place had not been screwed down This was shewn

by the fact that the threads on the bolt had not been

injured It was the duty of the fire chief Clark

to keep the extinguishers in good working order

At the trial the plaintiffs contention was that his injuries

were caused by the failure of the defendant to maintain

the extinguisher in safe and proper condition for use
while the defendant contended that the explosion was due

to the plaintiffs want of care in attempting to operate

the extinguisher without first seeing that the bolt which

held the dome cover in place had been screwed down tight

and in that he and his fellow councilors had not kept

the extinguisher in proper condition for use The defendant

also set up that the plaintiff was vell aware of the danger

and voluntarily accepted the risk The material questions

and the answers of the jury thereto are as follows
Was the injury to the plaintiff on the 22nd December 1927

caused by the negligence of the defendantsA Yes
If so in what did suoh negligence consist Give particulwrs

For not having their fire extinguisher properly inspected and kept in

perfect working order

Do you find this plaintiff guilty of contributory negligenoeA
Yes

If so in what did such contributory negligence consist Give

particulars.A Only to the fact that he was councillor on the date of

the fire but not negligent in the operation of the fire extinguisher at the

time of the fire

On these findings the trial judge dismissed the action

The plaintiff appealed to the Court of Appeal and the

defendant served notice of cross appeal stating that on the

hearing it would contend that there was no evidence upon

24 Sask L.R 198 W.W.R 655
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S.C.R SUPREME COURT OF CANADA 677

which jury could reasonably find that the defendant was 1931

guilty of negligence nor could they reasonably absolve the KELLIHER

plaintiff from contributory negligence in his operation of VGE OF

the extinguisher at the fire and that their answers on both SMITH

points were perverse The notice further stated that the La
defendant would contend that the maxim volenti non fit

injuria should be applied in this case The Court of Appeal
allowed the plaintiffs appeal and dismissed the cross

appeal From that judgment this appeal is brought

Before us counsel for the defendant again advanced the

argument that the answers of the jury to Question and

the latter part of their answer to Question were perverse

and contrary to the evidence and he stressed the fact that

the extinguisher was kept in place open to the public

any one of whom might have unscrewed the bolt which

holds in place the iron dome

The jury had before them the fact that the defendant

had brought to the village as fire fighting apparatus this

chemical extinguisher which was highly dangerous instru

mentality unless care was taken to keep the dome covering

of the sulphuric acid chamber tightly fastened They knew
that the extinguishers were kept in the pool room and that

the defendant intended and expected its citizens on hearing

an alarm of fire to go to the pool room and get the

extinguishers and take them to the fire where they were
to be used in fighting the flames To be effective for that

purpose the extinguishers were required to be in condi

tion in which they could be immediately and safely oper
ated In his charge the trial judge instructed the jury that

if the municipality keeps machine which is dangerous or

potentially dangerous it assumes the responsibility of keep
ing it from doing harm that if the machine is kept to be

used at fires and there is an extra danger in its use then

there is upon the municipality so providing it duty to

take precautions to avoid that danger and that the duty
was commensurate with the danger involved The council

recognized its obligation in this respect and had notified

the fire chief that it was his duty to keep the extinguishers

in proper working shape The jury had also before them
the fact that in August the fire chief had recharged the

extinguishers which necessitated taking the dome covering

25 Sask L.R 65 W.W.R 638

36333
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1931 off the sulphuric acid chamber and that neither extin

KELLIHER guisher had thereafter been used until the fire in question
VILLAGE OF The fire chief in his evidence stated that he knew the bolt

SMITH had been screwed down after the extinguisher had been

recharged or he would not have left it This the jury may
have thought was reasoning rather than recollection at any

rate it was for them to say whether or not they would accept

the evidence They had also before them conclusive evi

dence that when the other extinguisher was taken to the

fire the wheel that opens the valve which permits the

mixture to flow through the hose was stuck fast and could

not be turned This fact alone wais evidence that there had

been no proper inspection of the extinguishers and entitled

the jury if they thought fit to reject the evidence of the

fire chief and the overseer that they had inspected the

extinguishers few days before the fire and that everything

was in good order There was also the fact that although

for years the extinguishers had been kept in the pooi room

no one had ever improperly interfered with them It was

for the jury on all the evidence to say whether the proper

inference to be drawn was that the dome covering was loose

because the fire chief had failed to tighten the bolt when he

recharged the tank or to properly inspect the extinguishers

afterwards or that some third person had unscrewed the

bolt which is the only other explanation suggested As to

interference by third person the onus was on the defend

ant to establish it or at least to shew such probability

of its having taken place that the juiy would infer that

it had Dominion Natural Gas Co Collins

On the question of the plaintiffs contributory negligence

the jury had before them an account of the acts of the

plaintiff shewing just what he did and how he did it They

had also his testimony that he saw nothing to indicate

that the dome covering was loose or to direct his attention

to it and that he assumed the fire chief had obeyed the

councils instructions and kept the extinguishers in proper

working order With all these facts before them it was the

duty of the jury to say whether or not in his operation of

the extinguisher the plaintiff had failed to exercise the

care which reasonably prudent and careful man would

have exercised in like circumstances

A.C 640
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S.C.R SUPREME COURT OF CANADA 679

For the defendant it was pointed out that there was in 1931

force village by-law which enacted that the overseer KrnEE
of the village or in his absence any member of the council VILLAGE OF

whom failing the fire inspector shall be the director of SMITH

operations at fire and it was urged that this imposed LatJ
upon the plaintiff the duty of making sure that the extin-

guisher was in condition in which it could be used with

safety before putting it in operation The by-law does not

in terms require councillor directing operations at fire

to make an inspection of the extinguisher before putting

it in operation That was the duty of the fire chief and

unless the plaintiff had some reason to suspect that the fire

chief had not done his duty the jury were entitled to find

that he was not guilty of negligence in assuming that he

had Furthermore it must not be forgotten that in taking

charge of the extinguisher at the fire the plaintiff was

fulfilling an obligation imposed upon him in his official

capacity by the by-law In the absence therefore of

statutory provision making councillor individually re

sponsible for the failure of the fire chief to obey his

instructions which the by-law does not do or casting on

councillor the duty of personal inspection of the extin

guishers the whole question of the plaintiffs negligence was

question of fact for the jury therefore agree with the

Court of Appeal that there was evidence from which the

jury might find not only that the plaint.iffs injuries were

caused by the negligence of the defendant but that the

conduct of the plaintiff in his operation of the extinguisher

at the fire was free from any want of care on his part

The argument of the defendants counsel that this was

proper case for the application of the maxim volenti non fit

injuria cannot be supported In C.P.R FrØchette

the Privy Council held that to establish this defence it must

be shewn that the plaintiff clearly knew and appre
ciated the nature and character of the risk he ran and

that he voluntarily incurred it In the present case the

plaintiff was not aware that the dome covering was not

properly fastened and therefore he neither appreciated the

danger he was running nor voluntarily incurred the risk

As far as the matters before the Court of Appeal are

concerned there is only one question which in my opinion

AC 871 at 880

3633431
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680 SUPREME COURT OF CANADA

1931 requires consideration and that is what did the jury mean

KELLIHER by their finding that the plaintiff was guilty of contributory

VUSA0E OF
negligence only to the fact that he was counciior on

SMITH the date of the fire Their express finding that he was

Lamont
not negligent in the operation of the fire extinguisher at

the time of the fire shews that the negligence of which

they found him guilty as councuior did not include any

want of care on his part in his operation of the extinguisher

from the moment it reached the scene of the fire From that

moment he is absolved from any charge of contributory

negligence With negligence on the part of the plaintiff

in the operation of the extinguisher excluded the answer

of the jury is to my mind intelligible and their meaning

reasonably clear viewed in the light of the circumstances

and the instructions given to them By their answers to

the first two questions they had found the defendant guilty

of negligence causing the plaintiffs injuries The defendant

could only act through its council The negligence of the

defendant was therefore the negligence of its council In

his charge the trial judge said
Some things are more dangerous than other things and if it is higMy

dangerous very dangerous the law nipeses on the municipality the duty

to protect against that danger They cannot escape the duty that is put

upon them by simqiy delegating it to someone else It is insufficient to

pass resolution requiring someone or some persons to inspect the ma
chinery and let it go at that

This the jury would understand referred to the direction of

the council to the fire chief to keep the extinguishers in

good working order which the fire chief admitted involved

the duty of an inspection By reason of this direction the

jury knew that the defendant village could not escape

liability on the ground that the council directed the fire

chief to perform duty which the law cast upon the council

itself What the jury meant therefore by their answer in

my opinion was that the only negligence of which they

found the plaintiff guilty was that which he shared with

his fellow councuiors in their representative capacity in not

seeing to it that the extinguishers were duly inspected and

kept fit for immediate use At first sight it might seem

that the jury by finding the plaintiff guilty of negligence as

councillor on the date of the fire had in mind some

specific dereliction of duty by him as councillor on that

date do not think however that the words mean or

were intended to mean anything more than that the plain-
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tiff was on the day of the fire councillor and as such he 1931

had failed to see that the duty resting on the council had KELLIHEE

been performed That this was the jurys meaning seems E05
established by the fact that once negligence in the opera- San
tion of the extinguisher was eliminated there was no negli- Lat
gence of which the plaintiff under the circumstances could

be guilty except breach of duty in his representative

capacity and it has long been established law that per
son is not liable in his individual capacity for tort com
mitted in his corporate capacity

In Mill Hawker Kelly C.B said
conceive it to be settled law that no action lies against the indi

vidual members of corporation for corporate act done by the cor

poration in its corporate capacity unless the act be maliciously done by
the individuals charged and the corporate name be used as mere colour

for the malicious act or unless the act is ultra wires and is not and can-

not be in contemplation of law corporate act at all

See also Mahoney Guelph Harman Tap pen-
den

The only other contention made was that there should

be new trial because the trial judge failed to properly

direct the jury in three material particulars
that he instructed them that the law imposed upon
the defendant the duty of keeping and maintaining

at all times the fire extinguisher in safe and proper

condition at their peril

that he failed to instruct them as to the degree of

care to be exercised by the plaintiff in handling the

extinguisher and

that he directed them to disregard the evidence of

Johnson and Furby as to the way of operating the

extinguisher

These objections had been taken at the trial although new
trial was not asked for in the court below

The portion of the charge objected to under reads
Persons having highly dangerous articles assume the responsibility of

keeping them safe It was the duty of the defendants to maintain the

same to maintain the fire extinguisher in safe and proper condition

for use and operation as required As it is pt in one case they are

bound to keep it secure at their peril

It was contended that by the use of the words at
their peril the trial judge instructed the jury that there

1874 L.R Ex 309 at 321 1918 43 Ont L.R 313

1801 East 555 102 E.R 214
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682 SUPREME COURT OF CANADA

1931 was an absolute duty resting upon the defendant to keep

KELLIHER its extinguisher from causing harm and that the law did

VILLAGE OF not impose such an onerous duty but only imposed the duty

SIVIIT of using reasonable or at most high degree of care

LamontJ
do not think the doctrine of Rylands Fletcher has

any application to case like the present That rule pro

vides that any person who for his own purposes brings on

his land or keeps or collects there anything likely to do

mischief if it escapes keeps it at his peril If it escapes and

does harm to others the owner is responsible independently

of the existence of either wrongful intent or negligence on

his part The rule however only applies where the dan

gerous agency is kept by the defendant for his own purposes

It therefore has no application where as here the extin

guisher was brought to the village for the common pro

tection of the corporation and its citizens as individuals

Rickards Lothian Hess Greenway Although

the trial judge in instructing the jury as to the degree of

care required from the defendant did use phrase which

if it stood alone might be understood as imposing liability

without any negligence on the defendants part perusal

of his charge makes it very clear that he impressed upon

the jury that the only basis upon which the defendant

could be charged with liability was negligence on its part
that is that the defendant village through its council had

failed to observe that degree of care Which careful and

prudent man would have observed under the circumstances

He told the jury that the care which it was the defendants

duty to observe must be commensurate with the danger of

harm involved This in my opinion was proper direc

tion It may be that the use of particular instrumental

ity might be attended with such extraordinary risk that the

only care commensurate with the danger would be such

care operates to prevent injury In my opinion this

objection cannot be maintained

The portion of the charge referred to in reads

When comes to the standard of duty to be observed by the lath

tiff to guide you in determining whether he has been guilty of contribu

tory negligence or not it is not so easy to put it into words He was

bound to use such care as reasonable and prudent man in like ciroum

1868 L.R HI 330 19131 A.C 263 at 280

1919 48 D.L.R 630

19
31

 C
an

LI
I 1

 (
S

C
C

)



S.C.R SUPREME COURT OF CANADA 683

stances would use such care as reasonable and prudent man in the cir- 1931

cumstanoes would observe You are the judges of that standard

To this Mr Gordon counsel for the defendant states his

objection in the following language
SMITK

think your lordship should have informed them what reasonable

and prudent man would have done with fuli knowledge of the danger Lamont

that he was encountering in breaking the bottle

As the plaintiff was unaware of the special danger he was

encountering through the dome covering not being fastened

do uot see that the trial judge could have been more

explicit on this point than he was without invading the

province of the jury In Sherman Red field on the Law

of Negligence 6th ed par 53 page 105 the learned author

says
There are no abstract rules defining so clearly the duties men

under all circumstances that the court can state them without passing

upon any question of fact The extent of the defendants duty is to be

determined by consideration of all the surrounding cir.cumstance The

law imposes duties upon men aooordimg to the circumstances in which

they are called to wet And though the law defines the duty the ques

tion whether the circumstances exist which impose that duty upon par

ticular person is one of fact In very many cases the law gives no bet

ter definition of negligence than the want of such care as men of ordin

ary prudence or good men of business would use under similar circum

stances Of couise this raises question of fact as to what men of this

character usually do under the same circumstances This is oimt upon

which jury have right to pass even though no evidence of the usage

were given for they may properly determine the question by referring to

their own exerience and observation Indeed they must do so since

expert evidence on such points is usually not admissible

The instruction to chsregard the testimony of Johnson

and Furby complained of under had reference to the

opinion each expressed that in operating an extinguisher

such as the defendant had it was the duty of the operator

to ascertain if the dome covering was properly fastened

before breaking the bottle of sulphuric acid Johnson was

the village blacksmith and Furby was an inspector for

the fire commissioner for the province whose duty it was

to go to the various cities towns and villages to see if the

fire equipment of each was in order In effect what these

witnesses were being asked was whether or not the plaintiff

in operating the extinguisher the way he did had been

guilty of negligence which contributed to his injuries This

was surely the province of the jury It was contended that

the testimony was admissible because the witnesses were

experts In Beven on Negligence 4th ed at page 141 the

author says
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1931 To justify the admission of expert testimony two elements must co

exist

The subject-matter of the inquiry must be such that ordinary

people are unlikely to form correct judgment about it if tin

SMrrH assisted by persons with special knowledge

The witness offering expert evidence must have gained his special

amon
knowledge by course of study or previous habit which secures

his habitual familiarity with the matter in hand

In my opinion the jury were just as capable as the

witnesses of forming correct judgment as to the plaintiffs

acts and the evidence does not disclose that either of the

witnesses had ever operated similarfire extinguisher The

object of expert evidence is to explain the effeet of facts

of which otherwise no coherent rendering can be given

Carter Boehm

would dismiss the appeal with costs

The judgment of Duff and Newcombe JJ dissenting

was delivered by

DUFF J.This is one of those cases in which the

plaintiffs sufferings evoke naturally the compassion and

sympathy of everybody and add without the least hesi

tation having considered the circumstances fully in every

one of their aspects in my own mind feeling of profound

regret that the village community represented by the

appellant municipality should have thought it right that

his claim for compensation should be considered and deter

mined on strictly legal principles The duty of this court

however is rigorous one here the claim must be investi

gated and decided dispassionately as matter of legal right

The respondent was severely injured having inter alia

his sight gravely impaired through the escape from

chemical fire extinguisher of liquid under high pres

sure heavily charged with sulphuric acid

For the sake of clearness it is convenient here to describe

the fire extinguisher The extinguisher which is of

design in common use consists of cylindrical tank carried

on frame between two wheels about three feet high At

one end there is handle used to pull or push it when

required At the same end is leg or prop to hold the

tank in horizontal position At the top of the tank

and at the end nearest the handle is an opening through

1766 Sm L.C 13th ed 546 notes at page 561
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which the extinguisher is charged The tank is first filled 1931

with solution of water and bicarbonate of soda Inside

the opening is cage in which is placed bottle of sulphuric V1oF
acid Over the opening there is metal dome held firmly SMnE
in position by screw-bolt which is screwed into the open-

ing lever passes through the top of the screw-bolt by
which it can be tightened or loosened readily by hand As

to this end of the tank set in the centre of it there is

handle that when pulled throws up hammer whith

breaks the bottle containing the sulphuric acid which then

becomes mixed with the solution of bicarbonate of soda

Carbonic acid gas is developed and the pressure of the gas

forces the solution through hose connected with the tank

There is also pressure gauge and valve which must be

opened to enable the liquid to escape The pressure indi

cated on the valve is as high as 200 pounds

The respondent was one of the village councillors and
fire having broken out in the village he was in execution

of his duty as he conceived it in charge of the extinguisher

at the scene of the fire when he was injured

The respondent says that he pulled the handle attached

to the hammer breaking the bottle of sulphuric acid and

called upon bystander to open the valve connected with

the hose which he says was done when the metal dome

was forced from its place and jet of liquid emerged which

struck him in the face There was no dispute that the

dome could not have been firmly screwed into its place or

that the escape of the liquid was due to this

His claim against the appellants was based upon charge

of negligence The duty stated in general terms in which

he alleged the municipality had failed is accurately defined

in the finding of the jury as duty to have their fire

extinguisher properly inspected and kept in perfect work
ing order The particular matter in which the munici

pality is alleged to have made default the matter intended

to be designated by the finding of the jury was the failure

at all times to keep the cap closed tic quote the

words of the trial judge The jury found in favour of the

respondent and an appeal to the Court of Appeal of

Saskatchewan was dismissed

25 Sask L.R 65 W.W.R 638
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1931 Before proceeding to comment upon the legal conten

KELLIHER tions it is essential to make plain the actual position of

VILLAGE OF the respondent and to outline the steps taken by the

SMITH municipality for the care of the two fire extinguishers which

it possessed The village had statutory authority to make

provision for protection against fire am quoting the

summary of the legislation given by the trial judge in

his charge Acting in part no doubt under that authority

the council had passed by-law containing this clause

43 The Overseer of the Village or in his absence any member of the

council whom failing the fire inspector shall be the director of opera

tions at and regulate the conduct of all persons assisting in the suppres

sion or extinguishment of fires and he may call upon any person present

at any fire to render every assistance in his power to suppress and ex

tinguish the same

The learned trial judge instructed the jury that the

council had exceeded its powers in professing to make it

obligatory upon councillors to perform the duties prescribed

in section 43 As to that express no opinion and it

may be that the direction has no bearing upon this appeal

At all events in the view take upon other aspects of

the case the point is unimportant The by-law does clear-

ly authorize the coundilors in the contingency defined to

take charge to direct operations and to regulate the con

duct of persons assisting and to that extent it is clearly

intra vires The respondent in what he did acted upon the

authority embodied in the by-law That is left beyond

doubt by his own evidence

When you four men were Over there was there any one taking

charge of thisA did

Why did youA was the only councillor present

What authority as councillor did you have to do thisA Well

have authority from the by-law

What by-lawA By-law No 34 Fire by-law

Mr ANDERSON would like to put that by-law in as an exhibit

His LORDSHIP would like to know if he was familiar with that by
law

Mr ANDERSON Were you familiar with that by-lawA was

His LoRDsHIP How and when It may be most material How and

when
Were you familiar with that by-law before the time of this aeci

dentA Yes was

Do you remember what year it was passed inA. 1926

How did you familiarize yourself with itA Well was on the

council When went into the council it was the natural thing to go

into the by-laws and read them up
And you did familiarize yourself with by-law No 34A Yes
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The municipality had no proper place of its own where p3
the extinguishers could be stored and they were kept in KELLInER

pool room where it is admitted they were accessible to VLGE
the public There was great deal of discussion at the SMITH

trial as to the duties of one Clarke who is generally referred
Duff

to as the fire chief In point of fact Clarke was and had

been for years the village constable charged with the duties

incident to that office as well as the duties of caretaker

of the rink receiving wage of $30 month In 1927 he

complained to the council that he had not access to

number of hand extinguishers which were left in the cus

tody of individuals in their houses and asked for authority

to inspect them by-law was passed appointing him Fire

Chief and he was then instructed by the village overceer

and the plaintiff to quote the plaintiffs evidence to
look after these fire extinguishers and see they were kept
in proper working order and kept in some safe place

No additional wage was attached to the new office and

admittedly there was no intention to change the place of

storage of the fire extinguishers with which we are eon

cerned It was the duty of Clarke from time to time to

recharge the extinguishers and they had been recharged

on some day in the late summer or early fall

The learned trial judge held and so instructed the jury

that the appellants were under legal obligation to main
tain this extinguisher in safe and proper condition for

use and operation as required They were bound he said

to keep it secure at their peril This obligation includ

ed he held the specific legal duty to keep the cap closed

In the Court of Appeal the duty of the appellants by Mac
kenzie J.A is described in the terms of the jurys finding

to have the extinguishers kept in perfect working order

This view he grounds apparently upon the emergency

conditions under which such apparatus must often neces

sarily be used

There can be no question as to how the accident happened in that the

metal cap covering the chamber was loose and so permitted the expulsion

of the acid upon its release from the chamber It is denied that it be
came loose when the extinguisher was taken to the fire It must there

fore have become loose while it was being kept in the poolroom The

council however had appointed Clarks as fire chief for the very purpose

of keeping it in proper working order Therefore Clarke must have been

derelict in his duty and so have rendered the defendant liable
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1931 Turgeon J.A puts the case in rather different way He

says
VULAGE OF The defendant corporation in order to secure its own property and

SMITH the property of its citizens against the spread of fire purchased this ex

tinguisher and kept it ready for use in place accessible to the public and

Duff
it was intended and desired that the public in case of fire should take

the extinguisher convey it to the place required and operate it Admit

tedly the extinguisher contains dangerous substance sulphuric acid

and is sure or almost sure to cause serious accident when operated

unless it is in perfect condition that is unless for the purposes of this

case the metal cap above referred to is firmly bolted down

In these circumstances and assuming that the jury accepted this evi

dence which they had the right to do think that the least that can

be said concerning the defendants liability is that they were under obli

gation to take all reasonable precautions to keep this machine in safe

condition having regard to the dangerous nature of its contents and to-

the fact that when wanted it would be wanted in hurry and that the

call for its use might come at any moment of the day or night and con

sidering also that it was lodged in place accessible in daytime to many

people uncovered and unprotected in any manner from the curious and

the meddlesome and that it might be made unsafe very easily by a-

simple turn of the wrench

In view of the course of the trial and the expressions of

opinion just quoted it is important to recall that on this

appeal we are only concerned with negligence causing the

injury to the respondent negligence to quote the phrase

of Lord -Cairns dans locum injuriae and that the appel
lants can be held responsible to the respondent in law only

for breach of some duty owing to him which they -have

violated and the violation of which was the direct cause

of the harm of which he complains We are not now to

consider the rules or principles which might come into

play if somebody with no express authority from the ap
pellants had taken possession of this machine and in ignor

ance of the working of it had through his ignorance or un
skilfulness been the cause of an injury to bystander In

such case we should have to investigate the question of

the responsibility of the appellants for the acts of the per

son working the machine There is evidence in the by-law

before us that such procedure was not contemplated by

the municipality and -whether the municipality did order

its affairs in such way as to preclude it from disputing re

sponsibility in such circumstances is question which

might involve debatable issues of law and fact Had the

unskilled person who had assumed the responsibility in
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his ignorance of working the machine been himself in- 1931

jured further question still might arise These points KELLIHER

are not now before us VILLAGE oF

The respondent throughout the occurrences was acting SMITB

as he says under the authority vested in him as councifior jj
The machine when under his control was under the con-

trol of the municipality his acts were the acts of the

municipalityin taking the machine to the scene of the

fire in releasing the sulphuric acid and setting up the pres

sure which was the immediate agency in expelling the

liquid that so grievously disfigured him This last men
tioned act was the decisive the effective act and to repeat

it was the act of the municipality as well as that of the

respondent

Now as regards third parties the responsibility of the

municipality for the consequences of this act is indisput

able great deal is said in the charge and in the judg

ments about the importance of keeping the metal cap

always securely fastened in preparation for any sudden

emergency requiring the employment of the extinguisher

But whatever may be said about that it is self-evident

that the necessity of that precaution could never be so pal

pable as at the very moment when the machine is to be

put into operation There can be no room for argument

upon the point that at that moment it was the duty of

the municipality to see that the dome was securely fastened

One must visualize the situation in the concrete Sev
eral persons were in close proximity to the machine All

these were exposed to the danger of the gravest injury if

the solution in the tank instead of being forced through

the hose were expelled through the aperture intended to

be sealed up by the metal dome The risk of the escape

of this liquid was risk which it was the absolute duty in

point of law of any person working the machine to avoid

if reasonably possible Moreover in point of fact there

was no necessity no sort of excuse even for incurring such

risk We have not here the case of pressing emer

gency in which some desirable precaution could only be

observed at the cost of dangerous or even inconvenient

delay or of serious loss of efficiency To ascertain whether

the tank was securely closed and if not to screw in the

rover and make the machine absolutely safe was the work
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1931 of an instant only and of course an operation of the very

KELLIHER simplest character It was therefore plainly the duty of

VILLAGE OF the municipality not to incur the wholly needless and use-

SMITH less risk of the liquid escaping by releasing the sulphuric

IU acid without first seeing that the covering was securely

fastened

This was equally the duty of the respondent He was

engaged personally in working the machine He was cogni

zant of all the facts He says he knew and appreciated

the character of the risk

You knew exactly how these things functioned at the time of the

accidentA did

You knew you had to direct operationsA did

You did not forget the dangerous machine you were handling at

all did youA dont think so

You were of course aware that the cap holding down the sulphuric

acid would have to be tight or there would be dangerA Certainly

shall presently comment upon the excuse the respond
ent proffers At this point wish to emphasize again the

fact that the respondent had assumed charge of the ma
chine under the authority given by the by-law that is to

say he had assumed the duty of director of operations on

behalf of the municipality In this capacity he was bound

to see that the responsibility resting upon the municipal

ity in respect of the precautions to be observed in work

ing the machine were so far as reasonably possible dis

charged That duty he owed to the municipality

The respondents justification for his heedless act is that

the fire chief had been instructed to keep the extin

guishers in good order and he assumed that he had done

his duty

do not desire to speak with severity but cannot for

bear observing that unless we are to put out of sight com
pletely the considerations just mentioned it is dicult to

take this explanation seriously The respondent knew as

everybody did that the extinguishers were kept in place

open to the public by day uncovered and unprotected

in any manner from the curious and the meddlesome and

that it might be made unsafe very easily by simple turn

of the wrench to quote Turgeon J.A he knew of course
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none better that the village constable the caretaker of the 1931

rink receiving wage of $30 month who acted as fire KELLIHER

chief was not intended to keep these machines under VILLGE
OF

constant guard that consistently with due attention to his SMITH

other duties periodical inspection was the utmost that

could be expected from him and the respondent himself

says that Clarke would have discharged his duty by inspec

tion once month

It seems unnecessary to say that the danger which

attended the working of the machine depended upon the

state of the tank not in the previous month or week or

day but upon its state at the moment and that the duty

of the respondent to take precautions was duty to be

exercised with reference to the conditions of the moment
and not to those of some anterior time

Reverting to the excuse advanced do not accept the

argument that in any relevant sense the respondent was

entitled to assume that Clarke had done his duty

Having regard to the magnitude of the danger to which

the unsuspecting bystanders were exposed if the cap was

not securely fastened the respondent was not acting reason

ably in taking it for granted as fact governing his actions

that Clarke in exercising his functions had been at all

times free from the -common human faults of inattention

forgetfulness or even neglect ordinary care involves in the

circumstances in which the respondent was acting the high
est degree of care he was not proceeding conformably to

that standard iii staking the safety of the bystanders upon
the assumption which he puts forward as his excuse But

let us put this aside Let us suppose that Clarke had

performed every duty expected of him in his capacity -as

fire chief that he had examined the extinguisher not

within -the preceding month according to the notion of

the respondent as to his duty but within the preceding

week or for that matter within the preceding twenty-four

hours and that in fact he had left the cap securely fast

ened and let us suppose furthermore that this was known

to the respondent do not agree that in such circum

stances knowing also as the respondent did that the

machine had in the meantime to quote Turgeon J.A
again been exposed in place open to the public un
covered and unprotected in any manner from the curious
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1931 and the meddlesome and that it might have been made
ICIF unsafe very easily by touch of the handI am unable

VILLAGE oF to agree that such knowledge would have afforded an

SMITH answer to claim by Martin for example whose clothes

were ruined and who only escaped disfigurement because

the respondents body served him as shield

Having regard to the ease with which the cap could be

loosened and the risk so vividly described by Turgeon

J.A of its being found in that condition and the simple

nature of the precaution required finding exonerating the

respondent from responsibility in face of such claim could

not in my judgment be sustained as reasonable

The direct and proximate cause of the respondents pain

ful injuries was regret to say his own neglect

This is sufficient to dispose of the appeal But cannot

take leave of the case without commenting upon another

aspect The learned trial judge told the jury
The by-law makes him director of operations but in terms the by

law does not require him to check over the machinery to see that it is

in good order He was entitled to assume unless he had good reason

to know such good reason that he ought to know to the contrary he

was entitled to assume that the municipality had performed its duty to

have this machine in safe and proper condition for use and operation

The duty was imposed upon them by law to do so and he was entitled

as all men are entitled to assume that they had performed their duty

Unfortunately the case perhaps has become little

obscured by the use of vague general language to describe

simple concrete matter The controversy at the trial

turned as it now turns upon the responsibility for the act

by which on the occasion of the fire the sulphuric acid

was released and became mixed with the solution of bicar

bonate of soda at moment when the simple precaution

to securely fasten the metal dome known by everybody

to be essential had not been observed

The passage quoted would in light of the preceding

passages in the charge convey to the jury the idea that

the law imposed upon the municipality the duty to see

that at all times whether the tank was in use or not in

use the dome was so fastened and that the respondent

was entitled to assume this duty had been performed Nei

ther the respondent nor anybody supposed for moment

that such duty rested upon the municipality and the

respondent knew that the municipality had made no pre

tence of performing such duty
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In laying down such rule foi the guidance of the jury 193

the learned judge was plainly wrong and the mischief could KELLIHER

not be corrected by some not very precise observations as VILLCE
oF

to what the respondent might be presumed to know as to SMITH

the practice Duff

The learned judge quite failed to make it plain to the

jury as he should have done that as regards precautions

the critical moment was the moment when the bottle was

broken and that in the circumstances the duty not to

break the bottle in the absence of the obvious precaution

was duty of the most imperative character

The learned judge also gravely erred in rejecting the

evidence of Mr Furby an inspector for the fire commis

sioner of the province The learned judge had as we have

seen instructed the jury that it was the duty of the muni

cipality duty imposed by law to have the machine at all

times in safe and proper condition for use and operation

The negligence imputed by the jury to the appellants was

in not having the extinguisher kept in perfect work

ing order It is plain from this answer that the charge

had created in the minds of the jury the impression that

the duty defined by the learned judge in respect of the

maintenance of the machine was duty owing to the re

spondent in the circumstances in which the respondent

took possession of the machine and further that this

duty involved the obligation to have the metal dome

fastened tight at that moment pass over the question

as to the character of the duty if any as to the condition

of the machine at that moment owing by the municipality

to the respondent Even if the rul.e were accepted as the

jury understood the learned judge to have laid it down viz

that the municipality was under an obligation to keep the

extinguisher in perfect working crder it is not open to

dispute on that hypothesis the jury should have been in

structed that in passing upon the question whether the

obligation had been performed they should consider very

carefully whether the extinguisher was not in fact in per

fect working order or in safe and proper condition for

use and operation The learned judge ought also to have

told the jury that in considering that question they must

take into account the ordinary and proper method of work

ing the machine Obviously it would be difficult to say

363344
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1931 whether or not the machine was in perfect working order

KEL.LIRER without knowing how the machine was to be worked

VILLAGE OF find myself quite at loss to conceive on what ground

SMITR the evidence of the inspector for the fire commissioner

could properly be withdrawn from the attention of the

jury The proper method of working the machine he ex

plained is not to break the bottle until after the exit into

the hose is opened and the metal dome securely fastened

He explained that instruction to this effect is regularly

given to the fire chiefs in the cities towns and villages of

the province as well as to councillors This was evidence

not merely as to the proper method of working the machine

but evidence also as to the known and recognized method

of working it and it ought not to have been withdrawn

from the jury The jury should have been told that if

that evidence was accepted they could not properly find

that the machine was not in perfect working order when

it came into the hands of the respondent

It is clear to me as have already said that the respond

ents claim fails because his injuries were due not to the

violation of any duty which the municipality owed to him

but to his own neglect to perform his duty to the bystand

ers and the municipality but for the reasons that have

just given it is equally plain that if the action were not to

be dismissed there must be new trial on account of the

errors into which the learned trial judge fell in his charge

to the jury

The appeal should be allowed and the action dismissed

The appellants would perhaps consider whether they

should ask for costs

Appeal dismissed with costs

Solicitors for the appellant Gordon Gordon

Solicitors for the respondent Anderson Bayne Co
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Her Majesty The Queen Appellant Sa Majesté la Reine Appelante
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J.-L.J. Respondent J.-L.J. Intimé
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Neutral citation: 2000 SCC 51. Référence neutre: 2000 CSC 51.

File No.: 26830. No du greffe: 26830.
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Present: L’Heureux-Dub´e, McLachlin, Iacobucci, Pr´esents: Les juges L’Heureux-Dub´e, McLachlin,
Major, Bastarache, Binnie and Arbour JJ. Iacobucci, Major, Bastarache, Binnie et Arbour.

ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D’APPEL DU QUÉBEC
QUEBEC

Criminal law — Evidence — Expert evidence — Droit criminel — Preuve — Preuve d’expert —
Admissibility — Mohan criteria — Accused charged Admissibilité — Critères de l’arrêt Mohan — Accusé
with sexual assaults on two young male children — inculpé d’avoir agressé sexuellement deux garçonnets
Expert witness testifying that accused’s personality — Expert témoignant que la personnalité de l’accusé ne
incompatible with any predisposition to commit such permet pas de conclure qu’il est prédisposé à commettre
offences — Whether trial judge erred in excluding de telles infractions — Le juge du procès a-t-il commis
expert evidence. une erreur en excluant la preuve d’expert?

The accused was charged with a series of sexual L’accus´e a été inculpé d’avoir commis une s´erie
assaults on two young male children. He tendered the d’agressions sexuelles sur deux gar¸connets. Il a fait
evidence of a psychiatrist to establish that in all t´emoigner un psychiatre dans le but d’établir que, selon
probability a serious sexual deviant had inflicted the toute probabilit´e, l’auteur des mauvais traitements qui
abuse, including anal intercourse, and no such deviant comprenaient des relations sexuelles anales ´etait une
personality traits were disclosed by the accused in vari- personne atteinte d’une d´eviance sexuelle grave, et que
ous tests including penile plethysmography. After a voirdivers tests administr´es à l’accusé, dont une pl´ethysmo-
dire, the trial judge excluded the expert evidence graphie p´enienne, ne r´evélaient aucun trait de personna-
because it purported to show only lack of general dispo- lit´e déviant de la sorte. À la suite d’un voir-dire, le juge
sition and was not saved by the “distinctive group” du proc`es a exclu la preuve d’expert pour le motif
exception recognized in Mohan. The accused was con- qu’elle paraissait d´emontrer seulement une absence de
victed. A majority of the Court of Appeal allowed the pr´edisposition g´enérale disposition et n’était pas sauve-
accused’s appeal and ordered a new trial on the basis gard´ee par l’exception du «groupe distinctif» reconnue
that the expert evidence was wrongly excluded. dans l’arrêt Mohan. L’accusé a ´eté déclaré coupable. La

Cour d’appel `a la majorité a accueilli l’appel de l’accus´e
et ordonn´e la tenue d’un nouveau procès pour le motif
que la preuve d’expert avait ´eté exclue `a tort.

Held: The appeal should be allowed and the convic- Arrêt: Le pourvoi est accueilli et la déclaration de cul-
tion restored. pabilité est rétablie.

The trial judge’s discharge of his gatekeeper function Le fait que le juge du proc`es a évité que la recherche
in the evaluation of the demands of a full and fair trial des faits soit fauss´ee par la présentation d’un t´emoi-
record, while avoiding distortions of the fact-finding gnage d’expert inappropri´e, en exerçant sa fonction de
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exercise through the introduction of inappropriate expert gardien dans l’´evaluation des exigences de proc`es juste
testimony, deserves a high degree of respect. In this et ´equitable, m´erite beaucoup de respect. Dans la pr´e-
case, the trial judge was not persuaded that the Mohan sente affaire, le juge du proc`es n’était pas convaincu que
requirements had been met. les exigences de l’arrˆet Mohan étaient respect´ees.

Novel science is subject to “special scrutiny”. In this Une nouvelle th´eorie ou technique scientifique doit
case the psychiatrist was a pioneer in Canada in trying ˆetre «soigneusement examin´ee». En l’esp`ece, le psy-
to use the penile plethysmograph, previously recognized chiatre a fait œuvre de pionnier au Canada en essayant
as a therapeutic tool, as a forensic tool. Moreover, if d’utiliser, en tant qu’outil m´edicolégal, la pléthysmogra-
expert evidence were accepted that the offence was phie p´enienne auparavant reconnue comme ´etant un
probably committed by a member of a “distinctive outil th´erapeutique. De plus, si on acceptait une preuve
group” from which the accused is excluded, it would be d’expert que l’infraction a probablement ´eté commise
a short step to the conclusion on the ultimate issue of par un membre d’un «groupe distinctif» dont l’accus´e
guilt or innocence. This was another reason for special est exclu, on serait tr`es près de la conclusion sur la ques-
scrutiny. tion fondamentale de la culpabilit´e ou de l’innocence.

Cela justifiait d’autant plus un examen minutieux.

The “distinctive group” exception sought to be L’exception du «groupe distinctif» que l’on cherche `a
applied here requires that it be shown that the crime appliquer dans la pr´esente affaire exige qu’il soit
could only, or would only, be committed by a person d´emontré que le crime ne serait ou ne pourrait ˆetre com-
having distinctive personality traits that the accused mis que par une personne ayant des traits de personna-
does not possess. The personality profile of the perpetra- lit´e distinctifs que l’accus´e ne poss`ede pas. Le profil de
tor group must identify truly distinctive psychological personnalit´e du groupe auquel appartient l’auteur de
elements that were in all probability present and operat- l’infraction doit relever des ´eléments psychologiques
ing in the perpetrator at the time of the offence. The v´eritablement distinctifs qui, selon toute probabilit´e,
Mohan requirement that this profile be “standard” was ´etaient pr´esents et en action chez ce dernier au moment
to ensure that it is not put together on an ad hoc basis de la perp´etration de l’infraction. L’exigence de l’arrˆet
for the purpose of a particular case. Beyond that, theMohan que ce profil soit un profil «type» avait pour
issue whether the “profile” is sufficient depends on the objet d’´eviter qu’il soit établi de mani`ere ponctuelle en
expert’s ability to identify and describe with workable fonction de chaque cas particulier. En outre, la r´eponse `a
precision what exactly distinguishes the distinctive or la question de savoir si le «profil» est suffisant d´epend
deviant perpetrator from other people and on what basis de la capacit´e de l’expert de d´eterminer et d´ecrire avec
the accused can be excluded. The expert evidence ten- une pr´ecision réaliste ce qui, au juste, fait que l’auteur
dered in this case was unsatisfactory on both points. The distinctif ou d´eviant du crime diff`ere des autres per-
definition of the “distinctive” group of individuals with sonnes, et du motif pour lequel l’accus´e peut être exclu.
a propensity to commit the “distinctive crime” was La preuve d’expert qui a ´eté produite en l’esp`ece était
vague. While the reference in Mohan to a “standard pro- insuffisante `a ces deux ´egards. La d´efinition du groupe
file” should not be taken to require an exhaustive inven- «distinctif» de personnes qui ont une propension `a com-
tory of personality traits, the profile must confine the mettre ce «crime distinctif» ´etait vague. Mˆeme si la
class to useful proportions. Furthermore, the witness did mention d’un «profil type» dans l’arrˆet Mohan ne
not satisfy the trial judge that the underlying principles devrait pas ˆetre interpr´etée comme exigeant un inven-
and methodology of the tests administered to the taire exhaustif des traits de personnalit´e, le profil doit
accused were reliable and, importantly, applicable. Even ramener la cat´egorie à des proportions utiles. En outre,
giving a loose interpretation to the need for a “standard le t´emoin n’a pas convaincu le juge du proc`es que les
profile”, and passing over the doubts that only a principes et la m´ethode qui sous-tendent les tests admi-
pedophile would be capable of the offence, the evidence nistr´es à l’accusé étaient fiables et, qui plus est, appli-
of the error rate in the tests administered to the accused cables. Mˆeme en donnant une interpr´etation large `a la
was problematic. The possibility that such evidence n´ecessit´e d’un «profil type» et en faisant abstraction des
would distort the fact-finding process was very real. doutes que seul un p´edophile serait capable de commet-
Consideration of the cost-benefit analysis supports the tre l’infraction en cause, la preuve du taux d’erreur des
trial judge’s conclusion that the testimony offered as tests administr´es à l’accusé était problématique. La pos-
many problems as it did solutions, and it was therefore sibilit´e qu’une telle preuve fausse le processus de
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within his discretion to exclude it. The majority of the recherche des faits ´etait très réelle. La prise en consid´e-
Court of Appeal erred in interfering with the exercise of ration de l’analyse du coˆut et des b´enéfices appuie la
that discretion. conclusion du juge du proc`es que ce t´emoignage a

apporté autant de probl`emes que de solutions, et le juge
avait donc le pouvoir discr´etionnaire de l’exclure. La
Cour d’appel `a la majorité a commis une erreur en inter-
venant dans l’exercice de ce pouvoir discr´etionnaire.
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APPEAL from a judgment of the Quebec Court POURVOI contre un arrˆet de la Cour d’appel du
of Appeal, [1998] R.J.Q. 2229, 130 C.C.C. (3d) Qu´ebec, [1998] R.J.Q. 2229, 130 C.C.C. (3d) 541,
541, [1998] Q.J. No. 2493 (QL), allowing the [1998] A.Q. no 2493 (QL), qui a accueilli l’appel
accused’s appeal from his conviction for sexual de l’accus´e contre sa d´eclaration de culpabilit´e
offences and ordering a new trial. Appeal allowed. d’infractions d’ordre sexuel et ordonn´e la tenue

d’un nouveau proc`es. Pourvoi accueilli.

Carole Lebeuf and Stella Gabbino, for the Carole Lebeuf et Stella Gabbino, pour l’appe-
appellant. lante.

Pauline Bouchard and Sharon Sandiford, for the Pauline Bouchard et Sharon Sandiford, pour
respondent. l’intim´e.

The judgment of the Court was delivered by Version fran¸caise du jugement de la Cour rendu
par 

BINNIE J. — In this appeal we are required to 1LE JUGE BINNIE — Dans le pr´esent pourvoi,
consider aspects of the “gatekeeper function” per- nous sommes appel´es à examiner des aspects de la
formed by trial judges in the reception of novel «fonction de gardien» qu’exerce le juge du proc`es
scientific evidence. The respondent was charged lorsqu’il re¸coit une preuve scientifique d’un genre
with a series of sexual assaults over a period of nouveau. L’intim´e a été accus´e d’avoir commis,
four months on two young males with whom he pendant quatre mois, une s´erie d’agressions
stood in a parental relationship. At the time of the sexuelles sur deux gar¸connets auxquels il tenait
offences, which involved the allegation of anal lieu de p`ere. Au moment des infractions, qui
penetration, the young males were between three auraient comport´e des actes de p´enétration anale,
and five years old. The defence contended that les gar¸connets avaient entre trois et cinq ans. La
such offences were committed by someone pos- d´efense a pr´etendu que la personne qui avait com-
sessed of a highly distinct personality disorder, and mis ces infractions souffrait d’un trouble de la per-
tendered an expert psychiatrist, Dr. Édouard sonnalit´e très particulier, et a fait comparaˆıtre un
Beltrami, to testify that the respondent’s personal- psychiatre expert, le Dr Édouard Beltrami, qui a
ity was incompatible with any predisposition to t´emoigné que la personnalit´e de l’intimé ne per-
commit such offences. The evidence was excluded mettait pas de conclure qu’il ´etait prédispos´e à
by the trial judge, who convicted the respondent. A commettre de telles infractions. Le juge du proc`es
new trial was ordered by a majority of the Quebec a exclu cette preuve et a d´eclaré l’intimé coupable.
Court of Appeal on the basis that this evidence was La Cour d’appel du Qu´ebec à la majorité a
wrongly excluded. We are of the opinion that in ordonn´e la tenue d’un nouveau proc`es pour le
the circumstances the trial judge was entitled to motif que cette preuve avait ´eté exclue `a tort. Nous
exclude the expert evidence and that the appeal sommes d’avis que, dans les circonstances, le juge
must be allowed and the conviction restored. du proc`es avait le droit d’exclure la preuve d’ex-

pert et que le pourvoi doit ˆetre accueilli et la d´ecla-
ration de culpabilit´e rétablie.
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I. The Facts I. Les faits

The respondent’s family situation is complex.2 La situation familiale de l’intim´e est complexe.
Between February 1, 1995 and May 19, 1995, he Entre le 1er février 1995 et le 19 mai 1995, il a eu
had custody of W. and L., two children between la garde de W. et de L., deux enfants qui avaient
three and five years old. The respondent testified entre trois ans et cinq ans. Dans son t´emoignage,
that at the time of the events, he was living with l’intim´e a déclaré qu’à l’époque o`u les épisodes se
his current wife and her son. Because W. and L. sont produits, il habitait avec son ´epouse actuelle
did not get along well with his wife’s son, the et le fils de cette derni`ere. Comme W. et L. ne
respondent had rented an apartment for them s’entendaient pas bien avec le fils de celle-ci, l’in-
where they lived with a female friend, who looked tim´e avait loué un appartement pour eux o`u ils
after them at nights and during the weekends, and habitaient en compagnie de l’une de ses amies qui
a babysitter who came in on weekdays. The s’occupait d’eux le soir et la fin de semaine; une
respondent visited the apartment on a daily basis, dame les gardait durant la semaine. L’intim´e se
took about half of his meals there and was often rendait quotidiennement `a l’appartement, y prenait
present during the weekends. environ la moiti´e de ses repas et y ´etait souvent

présent la fin de semaine.

On May 9, 1995, a child and youth protection3 Le 9 mai 1995, un centre de protection de l’en-
centre received information alleging that L. had fance et de la jeunesse a ´eté informé que l’intimé
been sexually abused by the respondent. About a aurait agress´e sexuellement L. Environ une
week later, the two children were removed from semaine plus tard, l’intim´e s’est vu retirer la garde
the respondent’s custody and placed in a foster des deux enfants, qui ont ´eté placés dans une
home. The foster mother did not know the respon- famille d’accueil. La m`ere de la famille d’accueil
dent nor did she know why the children had been ne connaissait aucunement l’intim´e et ne savait pas
removed from his custody. She and her sister testi- non plus pourquoi il avait perdu la garde des
fied against the respondent at the trial. enfants. Sa sœur et elle ont t´emoigné contre l’in-

timé au proc`es.

1. Statements by the Children 1. Les déclarations des enfants

The foster mother testified that:4 Dans son t´emoignage, la m`ere de la famille
d’accueil a affirmé ce qui suit:

(i) While giving a bath to the two children, she (i) Alors qu’elle donnait un bain aux deux
observed them rubbing their penises together. enfants, elle a remarqu´e qu’ils frottaient leur
W. then started to hit L.’s buttock with his p´enis ensemble. W. s’est ensuite mis `a frapper le
penis. On being questioned, the children said it derri`ere de L. avec son p´enis. Quand elle les a
was “Papi” who showed them to do that. questionn´es à ce sujet, les enfants ont r´epondu

que c’était «papi» qui leur avait montr´e cela.

(ii) Another time, W. told her that “Papi” had (ii) À une autre occasion, W. lui a r´evélé que
rubbed his “coulout” on his body, had [TRANS- «papi» avait frott´e son «coulout» sur son corps,
LATION] “wet his hair”, and that “when papi fin- qu’il avait «mouill´e ses cheveux», que «quand
ished doing that . . . he put his coulout in his son papi a fini de faire ¸ca, [. . .] il met son cou-
behind”, and that when he had done doing that, lout dans son derri`ere» et que lorsqu’il eut ter-
there was blood in W’s excrement. W. told her min´e, il y avait du sang dans les selles de W.
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that this was painful and caused him to walk W. lui a dit que c’´etait douloureux et qu’il avait
with difficulty. According to the foster mother, ensuite de la difficult´e à marcher. Selon la m`ere
W. had tears in his eyes when he gave this de la famille d’accueil, W. avait les larmes aux
account. “Coulout” is a slang word for penis. yeux en racontant cela. «Coulout» est un mot
The foster mother said she had never heard the d’argot qui d´esigne le p´enis. La m`ere de la
word until the child mentioned it. famille d’accueil a dit qu’elle n’avait jamais

entendu ce mot avant que l’enfant l’utilise.

The sister of the foster mother also did not know 5La sœur de la m`ere de la famille d’accueil ne
the respondent. She testified that at one point she connaissait pas non plus l’intim´e. Elle a témoigné
was watching television with the children. During qu’`a un moment donn´e elle regardait la t´elévision
an episode in which two persons were kissing, W. avec les enfants. Au cours d’un ´episode dans
blurted out a similar “coulot” story with the same lequel deux personnes s’embrassaient, W. a lˆaché
details about blood and difficulties in walking. W. une histoire semblable de «coulout» avec les
said that “Papi” would then clean up the excrement mˆemes d´etails en ce qui concerne le sang et la dif-
with some paper and that “Papi’s” “coulout” is ficulté à marcher. W. a dit que «papi» prenait
quite different than his: [TRANSLATION] “it’s bigger ensuite un papier pour enlever les excr´ements et
and all hairy”. que le «coulout» de «papi» ´etait très différent du

sien: «c’est plus gros [et] plein de cheveux».

On October 24, 1995, Sergeant Binette asked W. 6Le 24 octobre 1995, le sergent Binette a
who had put his “coulout” in his buttock. The child demand´e à W. qui avait mis son «coulout» dans
answered “Papi J.” and quickly identified the son derri`ere. L’enfant a r´epondu «papi J.» et a
respondent as “Papi J.” when presented with pic- rapidement identifi´e l’intimé comme ´etant «papi
tures. J.» quand on lui montr´e des photos.

2. The Charges 2. Les accusations

The respondent was charged with sexual 7L’intim é a été accus´e d’avoir commis des
offences in relation to both W. and L., including infractions d’ordre sexuel sur W. et L., notamment
touching for a sexual purpose the body of a person d’avoir touch´e le corps d’un enfant de moins de 14
under the age of 14 years, unlawful anal inter- ans `a des fins d’ordre sexuel, d’avoir eu des rela-
course, and sexual assault. tions sexuelles anales illicites avec une autre per-

sonne et de s’ˆetre livré à une agression sexuelle.

3. The Examining Physicians 3. Les médecins examinateurs

Dr. Desmarchais, a pediatrist retained by the 8Le Dr Desmarchais, une p´ediatre dont les ser-
Crown, examined W. on July 24, 1995, more than vices ont ´eté retenus par le minist`ere public a exa-
two months after the children were removed from min´e W. le 24 juillet 1995, soit plus de deux mois
the respondent’s custody. She observed a 1.5 cm apr`es que l’intimé eut perdu la garde des enfants.
lesion near the anus and thought that there was no Elle a constat´e une lésion de 1,5 cm pr`es de
doubt that the boy had been sodomized. On the l’anus, qui, `a son avis, indiquait indubitablement
other hand, Dr. Chabot, also a pediatrist who testi- que le gar¸con avait été sodomis´e. Par contre, le
fied for the Crown, was equivocal. He examined Dr Chabot, un autre p´ediatre ayant t´emoigné pour
W. on August 31, 1995. He said that while the scar le minist`ere public, ´etait nuanc´e dans ses conclu-
was longer than one might expect from constipa- sions. Il a examin´e W. le 31 aoˆut 1995. Il a affirm´e
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tion, the injury was consistent with constipation as que, mˆeme si la cicatrice ´etait plus longue que
well as with sodomy. celle `a laquelle on pourrait s’attendre lorsqu’il y a

constipation, la blessure ´etait compatible autant
avec la constipation qu’avec la sodomie.

4. The Excluded Evidence 4. La preuve exclue

In the course of his trial, the respondent ten-9 Au cours de son proc`es, l’intimé a fait témoi-
dered the evidence of Dr. Édouard Beltrami, a gner le Dr Édouard Beltrami, un psychiatre comp´e-
qualified psychiatrist who works extensively in the tent dont maints travaux portent sur le domaine de
field of clinical psychology. Dr. Beltrami’s evi- la psychologie clinique. Le t´emoignage du
dence was tendered to establish that in all Dr Beltrami visait à établir que, selon toute proba-
probability a serious sexual deviant had inflicted bilit´e, une personne atteinte d’une d´eviance
anal intercourse on two children of that age, and no sexuelle grave avait eu des relations sexuelles
such deviant personality traits were disclosed in anales avec deux enfants de cet ˆage, et les tests
Dr. Beltrami’s testing of the respondent. The qu’il avait administr´es à l’intimé ne révélaient
Crown objected to the admission of this evidence aucun trait de personnalit´e déviant de la sorte. Le
and a voir dire was held. Dr. Beltrami testified in minist`ere public s’est oppos´e à l’admission de
the voir dire as follows: cette preuve et un voir-dire a ´eté tenu. Au cours du

voir-dire, le Dr Beltrami a témoigné ainsi:

(1) While it is not possible to establish a stan- (1) Bien qu’il soit impossible d’´etablir le profil
dard profile of individuals with a disposition to type des individus pr´edispos´es à sodomiser de
sodomize young children, such individuals jeunes enfants, ces individus d´emontrent «fr´e-
[TRANSLATION] “frequently” or “habitually” quemment» ou «habituellement» certaines
exhibited certain distinctive characteristics caract´eristiques distinctives identifiables. L’in-
which could be identified. The respondent had tim´e a été testé en fonction de ces caract´eris-
been tested for these characteristics and tiques et a ´eté écarté.
excluded.

(2) The tests, which had been administered by (2) Les tests, qui ont ´eté administr´es par l’assis-
Dr. Beltrami’s assistant, but the results evalu- tant du Dr Beltrami mais dont les r´esultats ont
ated by Dr. Beltrami himself, consisted of ´eté évalués par le Dr Beltrami lui-même, com-
two approaches, the first a series of general portaient deux volets, soit, dans un premier
personality tests, and the second a test which temps, une s´erie de tests de personnalit´e géné-
Dr. Beltrami considered could detect individuals raux et, dans un deuxi`eme temps, un test qui,
with serious sexual disorders. selon le Dr Beltrami, permettait de d´etecter les

individus atteints de troubles sexuels graves.

In the first set of tests, the respondent was asked10 Dans la premi`ere série de tests, l’intim´e s’est vu
a series of questions about his family history, his poser une s´erie de questions sur ses ant´ecédents
schooling, his work experiences, his emotional and familiaux, ses ´etudes, son exp´erience de travail, sa
sexual life, his hobbies and life habits. The “Min- vie affective et sexuelle, ses passe-temps et ses
nesota Multiphasic Personality Inventory Test Ver- habitudes de vie. On lui a ´egalement administr´e la
sion 2” (hereinafter “MMPI2”) was also adminis- deuxi`eme version du test intitul´e «Inventaire multi-
tered. The respondent’s reactions, while being phasique de la personnalit´e du Minnesota» (ci-
questioned, were monitored by electromyography apr`es «MMPI2»). Les r´eactions de l’intim´e, lors-
(EMG), which measures anxiety. It acts as a sort of qu’il ´etait questionn´e, étaient capt´ees par ´electro-
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lie detector. The objective of the MMPI2 is to myographie (EMG), une technique permettant de
identify different potential personality characteris- mesurer l’anxi´eté. L’EMG est une sorte de d´etec-
tics, including the tendency to be truthful, to hide teur de mensonges. Le MMPI2 vise `a déceler
symptoms, to be subject to psychosis, to be depres- diverses caract´eristiques potentielles de la person-
sive, to be hyperactive, to be anxious, to be histri- nalit´e, dont la tendance `a dire la vérité, à dissimu-
onic, etc. These tests are not designed specifically ler des symptˆomes et `a être psychotique, d´epressif,
for the detection of sexual disorders. hyperactif, anxieux, histrionique, etc. Ces tests ne

sont pas con¸cus précisément pour d´eceler des
troubles d’ordre sexuel.

The second and more controversial test was 11Le deuxième test, qui est plus controvers´e, con-
directed to the respondent’s sexual preferences. It cernait les pr´eférences sexuelles de l’intim´e. Il
consisted of exposing him to images and sounds of consistait `a lui présenter des images et `a lui faire
sexual activity, both normal and deviant, and mea- entendre des sons d’actes sexuels normaux et
suring his physiological reaction through a gauge d´eviants, et `a mesurer sa r´eaction psychologique au
attached to his penis. The “strain gauge” is moyen d’un capteur attach´e à son p´enis. Le «cap-
designed to pick up signs of physical arousal. Dr. teur de contrainte» sert `a déceler des signes d’exci-
Beltrami explained that if the subject has previ- tation physique. Le Dr Beltrami a expliqu´e que si
ously derived pleasure from a specific form of sex- le sujet a d´ejà éprouvé du plaisir en se livrant `a une
ual activity, the pleasure is imprinted on the brain, certaine forme d’activit´e sexuelle, ce plaisir est
and may be restimulated on further exposure to enracin´e dans son cerveau, et il peut ˆetre stimulé
pictures or sounds of similar activity. This is how de nouveau en pr´esence d’images ou de sons
he explained it to the court: d’actes semblables. Voici comment il a expliqu´e

cela à la cour:

[TRANSLATION]

Q. How do you . . .how is it done? Q. De quelle fa¸con qu’on . . .que c’est fait ¸ca?

A. The subject is shown normal and deviant images and R. C’est qu’on projette des images normales et
is played normal and deviant audio cassettes. d´eviantes, on fait ´ecouter des cassettes audio nor-

males et d´eviantes au sujet.

Q. Yes. Q.Oui.

A. And those who have derived pleasure in the past R. Et les gens qui ont d´ejà eu du plaisir dans une acti-
from a deviant sexual activity, this . . . vité sexuelle d´eviante, cet . . .

Q. This test? Q. Ce test?

A. . . . this pleasure is kind of ingrained in his brain in R.. . . ce plaisir est un peu comme enracin´e dans son
the form of an engram, to use the technical term . . . cerveau sous forme d’engramme, pour utiliser le

terme technique . . .

Q. Okay, just to . . . Q. O.K., juste pour . . .

A. And when the subject is shown the same situations, R. Et quand on lui repr´esente ces mˆemes situations, ¸ca
it will cause either a mini-erection of which he is va provoquer ou une mini-´erection dont il est parfois
sometimes not aware, but a tumescence, that is, a pas conscient, mais une tumescence, c’est-`a-dire un
swelling of his penis that is measured with a device gonflement de son p´enis qui est mesur´e avec un
for that purpose that is connected to electronic appareil ad´equat, et reli´e à des appareils ´electro-
instruments that take down the resulting measure- niques qui prennent des mesures en cons´equence.
ments.
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All of the tests used standardized questions,12 Tous les tests comportaient des questions, des
images and scenarios. The respondent was never images et des sc´enarios normalis´es. On n’a jamais
confronted with specific images designed to repli- montr´e l’intimé des images particuli`eres visant `a
cate the offences alleged against him. reproduire les infractions qui lui ´etaient repro-

chées.

Dr. Beltrami testified on the voir dire that the13 Le Dr Beltrami a témoigné, au cours du voir-
first set of tests showed that the respondent had dire, que la premi`ere série de tests montrait que
had an unexceptional childhood, that he had not l’intim´e avait eu une enfance ordinaire, qu’il
been sexually abused, that he had a good education n’avait pas ´eté victime d’abus sexuel, qu’il avait
which allowed him to hold a responsible job and un bon niveau de scolarit´e qui lui a permis d’obte-
that he was ingenious and entrepreneurial. He nir un emploi comportant des responsabilit´es, et
noted that the respondent often maintained two or qu’il ´etait ingénieux et anim´e de l’esprit d’entre-
three intimate heterosexual relationships at the prise. Il a not´e que l’intimé entretenait souvent
same time without his partners knowing about one deux ou trois relations h´etérosexuelles intimes en
another. There were several children from these mˆeme temps sans que ses partenaires ne soient au
various relationships. Dr. Beltrami notes [TRANS- courant de ce fait. Plusieurs enfants sont issus de
LATION] “He clearly exhibits judgment problems in ces diverses relations. Le Dr Beltrami note: «Il
his tumultuous emotional life. On the other hand, montre clairement des troubles de jugement dans
he does not seem to have the irrational ideas asso- sa vie affective tumultueuse. Par contre, il ne
ciated with sexual offences.” Dr. Beltrami noted a semble pas avoir les id´ees irrationnelles li´ees à la
tendency on the part of the respondent to deceive, d´elinquance sexuelle.» Le Dr Beltrami a remarqu´e
but apart from some emotional instability with une tendance `a la tromperie chez l’intim´e, mais il a
women, Dr. Beltrami concluded that the respon- conclu que, `a part une certaine instabilit´e affective
dent did not have any particular pathologies. avec les femmes, ce dernier ne souffrait d’aucun

trouble particulier.

With respect to the plethysmograph test,14 Pour ce qui est de la pl´ethysmographie, le
Dr. Beltrami concluded that the respondent has Dr Beltrami a jug´e que l’intimé avait «un profil
[TRANSLATION] “a clearly normal profile with a clairement normal avec une pr´eférence pour les
preference for adult women and a slight attraction femmes adultes et une l´egère attirance pour les
to adolescents. He exhibits no deviation in respect adolescentes. Il ne pr´esente aucune d´eviation vis-à-
of boys in general or prepubescent boys”. vis des gar¸cons en g´enéral ou prépubères».

The trial judge ruled Dr. Beltrami’s evidence15 Le juge du proc`es a d´ecidé que la preuve du
inadmissible. He acquitted the respondent of the Dr Beltrami était inadmissible. Il a acquitt´e l’in-
charges related to L. but convicted the respondent tim´e quant aux accusations relatives `a L., mais l’a
of having, for a sexual purpose, invited, counseled d´eclaré coupable d’avoir, `a des fins d’ordre sexuel,
or incited W. to touch the body of the respondent, invit´e, engag´e ou incité W. à le toucher (art. 152
(s. 152 of the Criminal Code, R.S.C., 1985, du Code criminel, L.R.C. (1985), ch. C-46), et
c. C-46) and having engaged in an act of anal d’avoir eu des relations sexuelles anales avec une
intercourse (s. 159(1) of the Criminal Code). The autre personne (par. 159(1) du Code criminel).
respondent was sentenced to imprisonment of two L’intim´e a été condamn´e à purger concurremment
years on each charge, to be served concurrently. des peines de deux ans d’emprisonnement pour
The majority of the Court of Appeal, Robert J.A. chaque chef d’accusation. Apr`es avoir statu´e que la
dissenting, found that Dr. Beltrami’s evidence preuve du Dr Beltrami aurait dˆu être admise, la
ought to have been admitted, allowed the appeal Cour d’appel `a la majorité, le juge Robert ´etant
and ordered a new trial. dissident, a accueilli l’appel et ordonn´e la tenue

d’un nouveau proc`es.
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II. Judgments II. Les jugements

1. Court of Québec, No. 500-01-015157-958, 1.Cour du Québec, no 500-01-015157-958, 27
September 27 and October 18, 1996 septembre et 18 octobre 1996

Judge Trudel recognized Dr. Beltrami as an 16Le juge Trudel a reconnu le Dr Beltrami comme
expert in psychiatry, sexology and physiology. He ´etant un expert en psychiatrie, en sexologie et en
characterized his evidence, however, as evidence physiologie. Il a toutefois consid´eré que son t´emoi-
only of general disposition or propensity to com- gnage ´etait une simple preuve de pr´edisposition ou
mit this type of offence. As such, the evidence did de propension g´enérale à commettre ce genre d’in-
not come within the “distinctive group” exception fraction. Ainsi, la preuve en question n’´etait pas
recognized in R. v. Mohan, [1994] 2 S.C.R. 9, vis´ee par l’exception du «groupe distinctif» recon-
which he interpreted as requiring a scientifically nue dans l’arrˆet R. c. Mohan, [1994] 2 R.C.S. 9,
established standard profile of the “distinctive qu’il a interpr´etée comme exigeant l’existence
group” of offenders. As Dr. Beltrami had acknowl- d’un profil type ´etabli scientifiquement du «groupe
edged that no such standard profile had been distinctif» de d´elinquants. Comme le Dr Beltrami
developed, the exception was therefore inapplica- avait reconnu qu’aucun profil type de cette nature
ble and the evidence excluded. Convictions were n’avait ´eté établi, l’exception ´etait donc inapplica-
entered in relation to the offences against W. ble et la preuve a ´eté exclue. Des d´eclarations de

culpabilité ont été inscrites relativement aux
infractions dont W. avait ´eté victime.

2. Quebec Court of Appeal (1998), 130 C.C.C. 2.Cour d’appel du Québec, [1998] R.J.Q. 2229
(3d) 541

The respondent appealed his conviction on sev- 17L’intim é en a appel´e de sa d´eclaration de culpa-
eral grounds. For present purposes, it is sufficient bilit´e pour plusieurs motifs. Pour les fins qui nous
to summarize the opinions of the Court of Appeal occupent, il suffit de r´esumer les opinions de la
in relation to the admission of Dr. Beltrami’s evi- Cour d’appel relatives `a l’admission de la preuve
dence, which formed the basis of the dissent. du Dr Beltrami, qui constituaient le fondement de

la dissidence.

(a) Beauregard and Fish JJ.A., majority a) Les juges Beauregard et Fish, majoritaires

Fish J.A., with whom Beauregard J.A. agreed, 18Le juge Fish, avec l’appui du juge Beauregard, a
allowed the appeal and ordered a new trial on the accueilli l’appel et ordonn´e la tenue d’un nouveau
basis that the trial judge erred in not admitting proc`es pour le motif que le juge du proc`es avait
Dr. Beltrami’s evidence. commis une erreur en excluant la preuve du

Dr Beltrami.

In the opinion of the majority, even if 19Selon les juges majoritaires, bien que le
Dr. Beltrami was unable to identify a “single set of Dr Beltrami ait été incapable de relever le [TRA-
behavioural characteristics shared by every adult,DUCTION] «moindre ensemble de caract´eristiques
male pedophile” (p. 545), he was nonetheless able de comportement que partagent tous les p´edophiles
to give evidence concerning the respondent’s adultes de sexe masculin» (p. 2232), il a pu n´ean-
behavioural profile and to assert, in substance, that moins t´emoigner au sujet du profil de comporte-
it included none of the characteristics that were in ment de l’intim´e et affirmer, pour l’essentiel, que

ce profil ne comportait aucune des caract´eristiques
qui, selon lui, ´etaient [TRADUCTION] «compatibles
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his view “compatible with the . . .offence with avec [. . .] l’infraction dont [il] ´etait accus´e»
which [he] was charged” (p. 545). (p. 2232).

Concerning the reliability requirement, Fish J.A.20 Quant à l’exigence de fiabilit´e, le juge Fish ne
did not believe that absolute reliability was the croyait pas que la fiabilit´e absolue ´etait la norme
standard. He noted that the plethysmograph is gen- applicable. Il a fait remarquer que la pl´ethysmogra-
erally recognized by the scientific community and phie est g´enéralement reconnue par la communaut´e
is used by psychiatric facilities such as the Institut scientifique et que les ´etablissements psychia-
Philippe Pinel de Montr´eal to monitor the result of triques tels que l’Institut Philippe Pinel de
treatment for sexual pathologies. He noted that Montr´eal s’en servent pour contrˆoler les résultats
Dr. Beltrami had testified that the respondent’s du traitement de troubles sexuels. Il a soulign´e que
results show a sexual preference for adult women le Dr Beltrami avait t´emoigné que les r´esultats de
and no desire or preference for children. l’intim´e montraient qu’il avait une pr´eférence

sexuelle pour les femmes adultes et qu’il n’´eprou-
vait aucun d´esir et n’avait aucune pr´eférence pour
les enfants.

Fish J.A. did not interpret Mohan, supra, as21 Le juge Fish n’a pas consid´eré que l’arrêt
requiring “the mechanical exclusion of expert evi-Mohan, précité, exige [TRADUCTION] «l’exclusion
dence on the sole ground that the scientific com- automatique d’une preuve d’expert du seul fait que
munity has not developed a single set of personal- la communaut´e scientifique n’a pas ´etabli le moin-
ity traits — or single psychological profile — that dre ensemble de traits de personnalit´e — ou le
is common to every offender who commits the moindre profil psychologique — que partagent
crime charged” (p. 546). He observed that in tous les d´elinquants qui commettent le crime
Mohan Sopinka J. cited R. v. Garfinkle (1992), 15 reproch´e» (p. 2233). Il a fait observer que, dans
C.R. (4th) 254 (Que. C.A.), with apparent l’arrˆet Mohan, le juge Sopinka avait cit´e et paru
approval. In Garfinkle, the Quebec Court of approuver l’arrˆet R. c. Garfinkle (1992), 15 C.R.
Appeal had ruled Dr. Beltrami’s evidence admissi- (4th) 254 (C.A. Qu´e.). Dans l’arrˆet Garfinkle,
ble on the facts presented in that case. la Cour d’appel du Qu´ebec avait jug´e la preuve

du Dr Beltrami admissible d’apr`es les faits de
l’affaire.

Unlike the expert evidence rejected in Mohan,22 Contrairement `a la preuve d’expert rejet´ee dans
the evidence of Dr. Beltrami was to the effect that l’arrˆet Mohan, la preuve du Dr Beltrami indiquait
“the offence charged involves an extreme degree que [TRADUCTION] «l’infraction reprochée com-
of sexual deviancy. It can properly be character- porte un niveau extrˆeme de d´eviance sexuelle. Elle
ized as distinctive in virtue of the biological nature peut ˆetre qualifiée, à juste titre, de distinctive en
of the act and the very young age of the alleged raison de la nature biologique de l’acte et du tr`es
victims” (p. 547). These elements point to an jeune ˆage des pr´etendues victimes» (p. 2233). Ces
offender having one or more distinctive personal- ´eléments portent `a croire qu’il s’agit d’un d´elin-
ity traits. According to Dr. Beltrami, the person quant qui poss`ede un ou plusieurs traits de person-
who committed the offence would likely respond nalit´e distinctifs. D’apr`es le Dr Beltrami, la per-
measurably to the penile plethysmograph test since sonne qui a commis l’infraction r´eagirait
the instrument is particularly effective in detecting probablement de fa¸con appr´eciable au test de la
extreme deviance. The respondent did not test pos- pl´ethysmographie p´enienne ´etant donn´e que l’ap-
itive, and Dr. Beltrami’s evidence could therefore pareil utilis´e est particuli`erement efficace pour
be “of material assistance in determining d´etecter la d´eviance extrˆeme. Le test de l’intim´e ne
innocence or guilt”: Mohan, supra, at p. 37. The s’est pas r´evélé positif, et la preuve du Dr Beltrami
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majority allowed the appeal and ordered a new pourrait donc «aide[r] consid´erablement `a détermi-
trial. ner l’innocence ou la culpabilit´e»: Mohan, précité,

à la p. 37. La Cour `a la majorité a accueilli l’appel
et ordonn´e la tenue d’un nouveau proc`es.

(b) Robert J.A., dissenting b) Le juge Robert, dissident

Referring to Mohan, supra, Robert J.A. 23Se référant à l’arrêt Mohan, précité, le juge
reviewed the criteria applicable to the admissibility Robert a examin´e les critères applicables `a l’ad-
of expert evidence as to disposition to commit a missibilit´e d’une preuve d’expert en ce qui con-
crime. What is required is that the person who has cerne la pr´edisposition `a commettre un crime. Il
committed the crime or the accused has “distinc- faut que l’auteur du crime ou l’accusé poss`ede des
tive characteristics” that allow the trier of fact to «caract´eristiques distinctives» qui permettent au
make comparisons that will help him or her to juge des faits de faire des comparaisons qui l’aide-
determine the issue of guilt. The dissent is based in ront `a décider de la culpabilit´e ou de l’innocence.
part on the following passage in Mohan, at p. 37: La dissidence repose en partie sur le passage sui-

vant de l’arrêt Mohan, à la p. 37:

The trial judge should consider the opinion of the expert Le juge du proc`es devrait consid´erer, d’une part, l’opi-
and whether the expert is merely expressing a personal nion de l’expert et, d’autre part, si ce dernier exprime
opinion or whether the behavioural profile which the simplement une opinion personnelle ou si le profil de
expert is putting forward is in common use as a reliable comportement qu’il d´ecrit est couramment utilis´e
indicator of membership in a distinctive group. Put comme indice fiable de l’appartenance `a un groupe dis-
another way: Has the scientific community developed a tinctif. En d’autres termes, la profession scientifique
standard profile for the offender who commits this type a-t-elle ´elaboré un profil type du d´elinquant qui commet
of crime? An affirmative finding on this basis will sat- ce genre de crime? Une conclusion affirmative sur ce
isfy the criteria of relevance and necessity. [Emphasis fondement satisfera aux crit`eres de pertinence et de fia-
added.] bilité. [Je souligne.]

Robert J.A. agreed with the trial judge that Dr. 24Le juge Robert a convenu avec le juge du proc`es
Beltrami’s evidence was inadmissible largely que la preuve du Dr Beltrami était inadmissible en
because science has not yet identified a standard grande partie parce que la science n’avait encore
profile for individuals who commit sodomy on d´efini aucun profil type des personnes qui se
young children. The fact that Dr. Beltrami consid- livrent `a la sodomie sur de jeunes enfants. Le fait
ered the respondent’s personality to be incompati- que le Dr Beltrami a consid´eré que la personnalit´e
ble with characteristics that are [TRANSLATION] de l’intimé est incompatible avec les caract´eris-
“frequently” or “habitually” found among people tiques qui se retrouvent «fr´equemment» ou «habi-
who commit the crime with which the respondent tuellement» chez les personnes qui commettent le
was accused does not satisfy the Mohan test. crime dont est accus´e l’intimé ne satisfait pas au
Dr. Beltrami’s evidence amounted to evidence of crit`ere de l’arrêt Mohan. La preuve du Dr Beltrami
general disposition and did not come within the constituait une preuve de pr´edisposition g´enérale et
limited exception to the prohibition against such n’´etait pas vis´ee par l’exception limit´ee de l’inter-
evidence. Robert J.A. would thus have dismissed diction de produire une telle preuve. Le juge
the appeal. Robert aurait donc rejet´e l’appel.

III. Analysis III. Analyse

Expert witnesses have an essential role to play 25Les témoins experts ont un rˆole essentiel `a jouer
in the criminal courts. However, the dramatic devant les tribunaux criminels. Toutefois, la
growth in the frequency with which they have been croissance spectaculaire de la fr´equence de
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called upon in recent years has led to ongoing l’assignation de t´emoins experts au cours des der-
debate about suitable controls on their participa- ni`eres ann´ees est `a l’origine du débat actuel qui
tion, precautions to exclude “junk science”, and porte sur les restrictions qu’il convient d’appliquer
the need to preserve and protect the role of the trier `a leur participation, les pr´ecautions `a prendre pour
of fact — the judge or the jury. The law in this ´ecarter la «science de pacotille», et la n´ecessit´e de
regard was significantly advanced by Mohan, préserver et de prot´eger le rˆole du juge des faits,
supra, where Sopinka J. expressed such a concern que ce soit le juge ou le jury. L’arrˆet Mohan, pré-
at p. 21: cité, a fait grandement progresser le droit `a cet

égard. Dans cet arrˆet, le juge Sopinka a fait part de
cette préoccupation, `a la p. 21:

Dressed up in scientific language which the jury does Exprim´ee en des termes scientifiques que le jury ne
not easily understand and submitted through a witness comprend pas bien et pr´esentée par un t´emoin aux quali-
of impressive antecedents, this evidence is apt to be fications impressionnantes, cette preuve est susceptible
accepted by the jury as being virtually infallible and as d’ˆetre consid´erée par le jury comme ´etant pratiquement
having more weight than it deserves. infaillible et comme ayant plus de poids qu’elle ne le

mérite.

and at p. 24: Et `a la p. 24:

There is also a concern inherent in the application of Il y a ´egalement la crainte inh´erente `a l’application de
this criterion that experts not be permitted to usurp the ce crit`ere que les experts ne puissent usurper les fonc-
functions of the trier of fact. Too liberal an approach tions du juge des faits. Une conception trop lib´erale
could result in a trial’s becoming nothing more than a pourrait r´eduire le proc`es à un simple concours d’ex-
contest of experts with the trier of fact acting as referee perts, dont le juge des faits se ferait l’arbitre en d´ecidant
in deciding which expert to accept. quel expert accepter.

In R. v. Béland, [1987] 2 S.C.R. 398, La Forest26 Dans l’arrêt R. c. Béland, [1987] 2 R.C.S. 398, `a
J. warned at p. 434 about undue weight being la p. 434, le juge La Forest a fait une mise en garde
given to “evidence cloaked under the mystique of sur le poids indu accord´e à la «preuve empreinte
science”, and more recently in R. v. McIntosh de la mystique de la science», et plus r´ecemment,
(1997), 117 C.C.C. (3d) 385, the Ontario Court of dans l’arrˆet R. c. McIntosh (1997), 117 C.C.C. (3d)
Appeal rejected the evidence of an expert who was 385, la Cour d’appel de l’Ontario a rejet´e une
put forward by the defence to discuss the frailties preuve d’expert soumise par la d´efense pour analy-
of eyewitness identification. Finlayson J.A. ser les faiblesses de l’identification par t´emoin
observed that admission of such evidence would oculaire. Le juge Finlayson a soulign´e que l’admis-
suggest that without expert help “our jury system sion d’une telle preuve indiquerait que, sans l’aide
is not adequate to the task of determining the guilt d’un expert, [TRADUCTION] «notre syst`eme de jury
of an accused person beyond a reasonable doubt n’est pas en mesure de d´eterminer la culpabilit´e
where the identification evidence is pivotal to the d’un accus´e hors de tout doute raisonnable lorsque
case for the Crown” (p. 395). The present appeal la preuve d’identification est essentielle `a la preuve
involves a provincial court judge sitting alone, but du minist`ere public» (p. 395). Le pr´esent pourvoi
it raises the same controversy about the need to concerne un juge d’une cour provinciale si´egeant
draw the line properly between the role of the seul, mais il suscite la mˆeme controverse quant `a la
expert and the role of the court. n´ecessit´e de tracer convenablement la ligne entre

le rôle de l’expert et celui de la cour.

In Mohan, the Court excluded expert evidence27 Dans l’arrêt Mohan, la Cour a exclu une preuve
that was directed to a similar point to the one made d’expert portant sur un point de vue semblable `a
here by Dr. Beltrami. In that case, a practising celui exprim´e par le Dr Beltrami en l’esp`ece. Dans
physician was charged with four counts of sexual cette affaire, un m´edecin faisait l’objet de quatre
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assault on four female patients aged 13 to 16. The chefs d’agression sexuelle sur quatre patientes
defence tendered a psychiatrist who was prepared ˆagées de 13 `a 16 ans. La d´efense a fait comparaˆıtre
to testify that the perpetrator of the alleged un psychiatre qui ´etait prêt à témoigner que l’au-
offences was part of a limited and distinctive group teur des infractions reproch´ees faisait partie d’un
of individuals (pedophiles and sexual psychopaths) groupe limit´e et distinctif de personnes (celui des
and that the accused did not possess the character- p´edophiles et des psychopathes sexuels) et que
istics typical of members of the group. This Court l’accus´e ne poss´edait pas les caract´eristiques habi-
accepted the trial judge’s conclusion that science tuelles des membres de ce groupe. Notre Cour a
had not yet developed sufficiently standardized accept´e la conclusion du juge du proc`es que la
profiles of pedophiles and sexual psychopaths science n’avait encore ´etabli aucun profil suffisam-
against which an alleged perpetrator could be ment normalis´e des p´edophiles et des psychopa-
matched. The evidence was therefore rejected as thes sexuels auquel l’auteur pr´esumé pouvait être
unreliable, and unnecessary in the sense that it was compar´e. La preuve a donc ´eté rejetée pour le
not required to clarify “a matter otherwise inacces- motif qu’elle n’´etait ni fiable, ni n´ecessaire en ce
sible” (p. 38). sens qu’elle n’´etait pas requise pour clarifier «une

question qui serait autrement inaccessible» (p. 38).

In the course of Mohan and other judgments, the 28Dans Mohan et d’autres arrˆets, la Cour a sou-
Court has emphasized that the trial judge should lign´e que le juge du proc`es devrait prendre au
take seriously the role of “gatekeeper”. The admis- s´erieux son rˆole de «gardien». La question de l’ad-
sibility of the expert evidence should be scruti- missibilit´e d’une preuve d’expert devrait ˆetre exa-
nized at the time it is proffered, and not allowed min´ee minutieusement au moment o`u elle est sou-
too easy an entry on the basis that all of the frail- lev´ee, et cette preuve ne devrait pas ˆetre admise
ties could go at the end of the day to weight rather trop facilement pour le motif que toutes ses fai-
than admissibility. blesses peuvent en fin de compte avoir une inci-

dence sur son poids plutˆot que sur son admissibi-
lit é.

The Court’s gatekeeper function must afford the 29En raison de sa fonction de gardienne, la Cour
parties the opportunity to put forward the most doit offrir aux parties la possibilit´e de soumettre la
complete evidentiary record consistent with the preuve la plus compl`ete, conform´ement aux r`egles
rules of evidence. As McLachlin J. noted in R. v. de la preuve. Comme l’a fait remarquer le juge
Seaboyer, [1991] 2 S.C.R. 577, at p. 611: McLachlin dans l’arrˆet R. c. Seaboyer, [1991] 2

R.C.S. 577, `a la p. 611:

Canadian courts, like courts in most common law juris- Les tribunaux canadiens, comme ceux de la plupart des
dictions, have been extremely cautious in restricting the ressorts de common law, ont beaucoup h´esité à restrein-
power of the accused to call evidence in his or her dre le pouvoir de l’accus´e de présenter une preuve `a
defence, a reluctance founded in the fundamental tenet l’appui de sa d´efense, cette h´esitation tenant du principe
of our judicial system that an innocent person must not fondamental de notre syst`eme judiciaire selon lequel
be convicted. une personne innocente ne doit pas ˆetre déclarée coupa-

ble.

Nevertheless, the search for truth excludes expert N´eanmoins, la recherche de la v´erité exclut la
evidence which may “distort the fact-finding pro- preuve d’expert susceptible de «fausser le proces-
cess” (Mohan, at p. 21). To assist in the gatekeeper sus de recherche des faits» (Mohan, à la p. 21).
exercise, the Court established a list of criteria Pour faciliter l’exercice du rˆole de gardien, la Cour
against which, on this appeal, the admissibility of a ´etabli une liste de crit`eres qui, en l’esp`ece, doi-
Dr. Beltrami’s evidence must be judged. For ease vent servir `a évaluer l’admissibilit´e de la preuve du
of exposition, I will address these criteria in a Dr Beltrami. Pour des raisons de commodit´e, je
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sequence that differs somewhat from that followed vais les aborder dans un ordre qui diff`ere quelque
in Mohan. peu de celui suivi dans l’arrˆet Mohan.

1. Subject Matter of the Inquiry 1. Objet de l’analyse

In Mohan, Sopinka J., at p. 23, approved a pas-30 Dans l’arrêt Mohan, à la p. 23, le juge Sopinka a
sage from Kelliher (Village of) v. Smith, [1931] approuv´e le passage de l’arrˆet Kelliher (Village of)
S.C.R. 672, at p. 684, that “[t]he subject-matter ofc. Smith, [1931] R.C.S. 672, `a la p. 684, selon
the inquiry must be such that ordinary people are lequel [TRADUCTION] «[l]’objet de l’analyse est tel
unlikely to form a correct judgment about it, if qu’il est peu probable que des personnes ordinaires
unassisted by persons with special knowledge”. puissent former un jugement juste `a cet égard sans
See also R. v. Abbey, [1982] 2 S.C.R. 24, per l’assistance de personnes poss´edant des connais-
Dickson J., at p. 42; R. v. Lavallee, [1990] 1 sances sp´eciales». Voir ´egalement R. c. Abbey,
S.C.R. 852, per Wilson J., at p. 896; and McIntosh, [1982] 2 R.C.S. 24, le juge Dickson, `a la p. 42;
supra, per Finlayson J.A., at p. 392. R. c. Lavallee, [1990] 1 R.C.S. 852, le juge

Wilson, à la p. 896; McIntosh, précité, le juge
Finlayson, à la p. 392.

Dr. Beltrami’s evidence satisfies this threshold31 La preuve du Dr Beltrami respecte cette exi-
requirement. In R. v. McMillan (1975), 23 C.C.C. gence pr´eliminaire. Dans R. c. McMillan (1975),
(2d) 160, aff’d [1977] 2 S.C.R. 824, Martin J.A. of 23 C.C.C. (2d) 160, conf. par [1977] 2 R.C.S. 824,
the Ontario Court of Appeal considered psychiatric le juge Martin de la Cour d’appel de l’Ontario a
evidence of disposition admissible “where the par- consid´eré qu’une preuve psychiatrique de pr´edis-
ticular disposition or tendency in issue is charac- position est admissible [TRADUCTION] «lorsque la
teristic of an abnormal group, the characteristics of pr´edisposition ou la propension en question est
which fall within the expertise of the psychiatrist” propre `a un groupe anormal, dont les caract´eris-
(p. 169 (emphasis added)). See also R. v. Lupien, tiques relèvent de l’expertise du psychiatre»
[1970] S.C.R. 263; McMillan, supra; and R. v. (p. 169 (je souligne)). Voir ´egalement R. c. Lupien,
Robertson (1975), 21 C.C.C. (2d) 385 (Ont. C.A.). [1970] R.C.S. 263, McMillan, précité, et R. c.
This line of cases was approved in Mohan with the Robertson (1975), 21 C.C.C. (2d) 385 (C.A. Ont.).
notation that the operative concept is “distinctive” La Cour, dans l’arrˆet Mohan, a approuv´e ce cou-
rather than “abnormal”, at p. 36: rant jurisprudentiel en notant, `a la p. 36, que le

concept-clé est le terme «distinctif» plutˆot que le
terme «anormal»:

In my opinion, the term “distinctive” more aptly À mon avis, le terme «distinctif» d´efinit mieux les
defines the behavioural characteristics which are a pre- caract´eristiques de comportement qui sont une condition
condition to the admission of this kind of evidence. pr´ealable `a l’admission de cette forme de preuve.

The exception is based on the notion that32 Cette exception s’appuie sur l’id´ee que [TRA-
“psychical as well as physical characteristics mayDUCTION] «des caract´eristiques tant psychiques que
be relevant to identify the perpetrator of the crime” physiques peuvent ˆetre pertinentes pour identifier
(McMillan, per Martin J.A., at p. 173), and l’auteur du crime» (McMillan, le juge Martin, `a la
“involves the psychiatrist in expressing his conclu- p. 173), et «am`ene le psychiatre `a exprimer l’avis
sion that the accused does not have the capacity to que l’inculp´e ne poss`ede pas la capacit´e de com-
commit the crime with which he is charged” mettre le crime dont il est accus´e» (Lupien, précité,
(Lupien, supra, per Ritchie J., at p. 278 (emphasis le juge Ritchie, `a la p. 278 (je souligne)). Il s’agit
added)). This is clearly a proper subject matter for clairement d’un sujet qui se prˆete à une preuve
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expert evidence. Whether or not the evidence ten- d’expert. Il reste `a déterminer si la preuve soumise
dered in this particular case is admissible remains dans la pr´esente affaire est admissible.
to be established.

2. Novel Scientific Theory or Technique 2. Nouvelle théorie ou technique scientifique

Mohan kept the door open to novel science, 33L’arrêt Mohan a laissé la porte ouverte aux nou-
rejecting the “general acceptance” test formulated velles th´eories ou techniques scientifiques, rejet´e le
in the United States in Frye v. United States, 293 critère de [TRADUCTION] «l’acceptation g´enérale»
F. 1013 (D.C. Cir. 1923), and moving in parallel formul´e aux ́Etats-Unis dans Frye c. United States,
with its replacement, the “reliable foundation” test 293 F. 1013 (D.C. Cir. 1923), et s’est engag´e dans
more recently laid down by the U.S. Supreme la mˆeme direction que le crit`ere qui l’a remplac´e, à
Court in Daubert v. Merrell Dow Pharmaceuticals, savoir celui du [TRADUCTION] «fondement fiable»
Inc., 509 U.S. 579 (1993). While Daubert must be qui a ´eté établi plus récemment par la Cour
read in light of the specific text of the Federal suprême des ́Etats-Unis dans l’arrˆet Daubert c.
Rules of Evidence, which differs from our own Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579
procedures, the U.S. Supreme Court did list a num- (1993). Bien que l’arrˆet Daubert doive s’interpré-
ber of factors that could be helpful in evaluating ter en fonction du texte particulier des Federal
the soundness of novel science (at pp. 593-94): Rules of Evidence, qui diffère de celui de nos

propres r`egles de proc´edure, la Cour suprˆeme des
États-Unis a ´enuméré un certain nombre de fac-
teurs susceptibles d’ˆetre utiles pour ´evaluer la soli-
dité d’une nouvelle th´eorie ou technique scienti-
fique (aux pp. 593 et 594):

(1) whether the theory or technique can be and (1) la th´eorie ou la technique peut-elle ˆetre véri-
has been tested: fi´ee et l’a-t-elle ´eté?

Scientific methodology today is based on generating [TRADUCTION] La méthode scientifique actuelle est fon-
hypotheses and testing them to see if they can be falsi- d´ee sur la formulation d’hypoth`eses et leur v´erification
fied; indeed, this methodology is what distinguishes sci- pour voir si elles sont fausses; en r´ealité, cette m´ethode
ence from other fields of human inquiry. est ce qui distingue la science des autres domaines de la

connaissance.

(2) whether the theory or technique has been (2) la th´eorie ou la technique a-t-elle fait l’objet
subjected to peer review and publication: d’un contrˆole par des pairs et d’une publica-

tion?

[S]ubmission to the scrutiny of the scientific community [TRADUCTION] [L]’assujettissement `a l’examen de la
is a component of “good science,” in part because it communaut´e scientifique fait partie de l’«application
increases the likelihood that substantive flaws in meth- rigoureuse de la d´emarche scientifique», en partie parce
odology will be detected. qu’il augmente les chances de d´eceler des failles impor-

tantes dans la m´ethode en cause.

(3) the known or potential rate of error or the (3) le taux connu ou potentiel d’erreur ou
existence of standards; and, l’existence de normes, et

(4) whether the theory or technique used has (4) la th´eorie ou la technique utilis´ee est-elle
been generally accepted: g´enéralement accept´ee?

A “reliability assessment does not require, although it [TRADUCTION] L’« évaluation de la fiabilit´e n’exige pas,
does permit, explicit identification of a relevant scien- quoiqu’elle le permette, l’identification explicite d’une
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tific community and an express determination of a par- communaut´e scientifique pertinente ni la d´etermination
ticular degree of acceptance within that community.” d’un degr´e particulier d’acceptation au sein de cette

communaut´e.»

. . . . . .

Widespread acceptance can be an important factor in L’acceptation g´enérale peut ˆetre un facteur important
ruling particular evidence admissible, and “a known pour d´ecider qu’un ´elément de preuve particulier est
technique which has been able to attract only minimal admissible, et «une technique connue qui n’a obtenu
support within the community,” . . . may properly be qu’un appui minimal au sein de la communaut´e,» [. . .]
viewed with skepticism. peut `a juste titre ˆetre envisag´ee avec scepticisme.

Thus, in the United States, as here, “general34 En cons´equence, aux ́Etats-Unis comme ici,
acceptance” is only one of several factors to be l’«acceptation g´enérale» n’est qu’un des divers
considered. A penile plethysmograph may not yet facteurs dont il faut tenir compte. La pl´ethysmo-
be generally accepted as a forensic tool, but it may graphie p´enienne n’est peut-ˆetre pas encore g´ené-
become so. A case-by-case evaluation of novel sci- ralement accept´ee en tant qu’outil m´edicolégal,
ence is necessary in light of the changing nature of mais elle peut le devenir. Une ´evaluation dans
our scientific knowledge: it was once accepted by chaque cas des nouvelles th´eories ou techniques
the highest authorities of the western world that scientifiques est n´ecessaire compte tenu de la
the earth was flat. nature changeante de notre connaissance scienti-

fique: les plus hautes autorit´es du monde occiden-
tal ont déjà accept´e que la terre ´etait plate.

In Mohan, Sopinka J. emphasized that “novel35 À la page 25 de l’arrˆet Mohan, le juge Sopinka a
science” is subject to “special scrutiny”, at p. 25: soulign´e qu’une «nouvelle th´eorie ou technique

scientifique» doit ˆetre «soigneusement examin´ee»:

In summary, therefore, it appears from the foregoing En r´esumé, il ressort donc de ce qui pr´ecède que la
that expert evidence which advances a novel scientific preuve d’expert qui avance une nouvelle th´eorie ou
theory or technique is subjected to special scrutiny to technique scientifique est soigneusement examin´ee pour
determine whether it meets a basic threshold of reliabil- d´eterminer si elle satisfait `a la norme de fiabilit´e et si
ity and whether it is essential in the sense that the trier elle est essentielle en ce sens que le juge des faits sera
of fact will be unable to come to a satisfactory conclu- incapable de tirer une conclusion satisfaisante sans
sion without the assistance of the expert. l’aide de l’expert.

The penile plethysmograph, as noted by Fish J.A., La pl´ethysmographie p´enienne, comme l’a not´e le
is generally recognized by the scientific commu- juge Fish, est g´enéralement reconnue par la com-
nity and is used by psychiatric facilities such as the munaut´e scientifique et les ´etablissements psychia-
Institut Philippe Pinel de Montr´eal to monitor the triques tels que l’Institut Philippe Pinel de
result of treatment for sexual pathologies. The ple- Montr´eal s’en servent pour contrˆoler les résultats
thysmograph enables the medical staff to assess the du traitement de troubles sexuels. La pl´ethysmo-
progress of therapy of known and admitted sexual graphie permet au personnel m´edical d’évaluer les
deviants. This is inapplicable to the respondent. He progr`es des th´erapies suivies par les d´eviants
denies he is part of such a group. He is not under- sexuels connus et av´erés. Cela ne s’applique pas `a
going therapy. Dr. Beltrami is a pioneer in Canada l’intim´e. Il nie faire partie d’un tel groupe. Il ne
in trying to use this therapeutic tool as a forensic suit aucune th´erapie. Au Canada, le Dr Beltrami
tool where the problems are firstly to determine fait œuvre de pionnier en essayant d’utiliser cet
whether the offence could only be committed by a outil th´erapeutique en tant qu’outil m´edicolégal
perpetrator who possesses distinctive and identifi- lorsqu’on a du mal `a déterminer, premi`erement, si
able psychological traits, secondly to determine l’infraction ne peut avoir ´eté commise que par une
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whether a “standard profile” of those traits has personne qui poss`ede des traits psychologiques
been developed, and thirdly to match the accused distinctifs et identifiables, deuxi`emement, si un
against the profile. Dr. Beltrami’s evidence is «profil type» de ces traits a ´eté établi et, troisi`eme-
therefore subject to “special scrutiny”. While the ment, si l’accus´e correspond `a ce profil. La preuve
techniques he employed are not novel, he is using du Dr Beltrami est donc «soigneusement exami-
them for a novel purpose. A level of reliability that n´ee». Bien que les techniques utilis´ees ne soient
is quite useful in therapy because it yields some pas nouvelles, il s’en sert `a des fins nouvelles. Un
information about a course of treatment is not nec- niveau de fiabilit´e très utile en th´erapie pour obte-
essarily sufficiently reliable to be used in a court of nir des renseignements quant `a une s´erie de traite-
law to identify or exclude the accused as a poten- ments n’est pas n´ecessairement suffisant, devant
tial perpetrator of an offence. In fact, penile une cour de justice, pour identifier ou exclure l’ac-
plethysmography has received a mixed reception cus´e en tant qu’auteur potentiel d’une infraction.
in Quebec courts: Protection de la jeunesse — 539, En fait, la pléthysmographie p´enienne a re¸cu un
[1992] R.J.Q. 1144; R. c. Blondin, [1996] Q.J. accueil mitig´e au sein des tribunaux qu´ebécois:
No. 3605 (QL) (S.C.); L. Morin and C. Boisclair in Protection de la jeunesse — 539, [1992] R.J.Q.
“La preuve d’abus sexuel: all´egations, d´eclarations 1144; R. c. Blondin, [1996] A.Q. no 3605 (QL)
et l’évaluation d’expert” (1992), 23 R.D.U.S. 27. (C.S.); L. Morin et C. Boisclair dans «La preuve
Efforts to use penile plethysmography in the d’abus sexuel: all´egations, d´eclarations et l’´evalua-
United States as proof of disposition have largely tion d’expert» (1992), 23 R.D.U.S. 27. Aux
been rejected: People v. John W., 185 Cal.App.3d États-Unis, les tentatives d’utiliser la pl´ethysmo-
801 (1986); Gentry v. State, 443 S.E.2d 667 (Ga. graphie p´enienne pour ´etablir la prédisposition ont
Ct. App. 1994); United States v. Powers, 59 F.3d été vaines dans la plupart des cas: People c. John
1460 (4th Cir. 1995); State v. Spencer, 459 S.E.2d W., 185 Cal.App.3d 801 (1986); Gentry c. State,
812 (N.C. App. 1995); J. E. B. Myers et al., 443 S.E.2d 667 (Ga. Ct. App. 1994); United States
“Expert Testimony in Child Sexual Abuse Litiga- c. Powers, 59 F.3d 1460 (4th Cir. 1995); State c.
tion” (1989), 68 Neb. L. Rev. 1, at pp. 134-35; J. G. Spencer, 459 S.E.2d 812 (N.C. App. 1995); J. E.
Barker and R. J. Howell, “The Plethysmograph: A B. Myers et autres, «Expert Testimony in Child
Review of Recent Literature” (1992), 20 Bull. Am. Sexual Abuse Litigation» (1989), 68 Neb. L.
Acad. of Psychiatry & L. 13. Rev. 1, aux pp. 134 et 135; J. G. Barker et R. J.

Howell, «The Plethysmograph: A Review of
Recent Literature» (1992), 20 Bull. Am. Acad. of
Psychiatry & L. 13.

Dr. Beltrami also purported to gain assistance 36Le Dr Beltrami paraˆıt également s’appuyer sur
from the personality inventory tests (MMPI2) les tests d’inventaire de la personnalit´e (MMPI2)
about the propensity of the respondent for sexualportant sur la propension de l’intim´e à une
deviance, but those tests are too broad and generaldéviance sexuelle, mais ces tests sont trop larges et
for that purpose, although the results may wellgénéraux pour qu’il puisse le faire, mˆeme si les
have provided useful background information torésultats peuvent bien avoir fourni des renseigne-
the more specific plethysmograph test. Again, itments g´enéraux utiles pour le test plus pr´ecis de la
was open to him to establish the reliability of thesepléthysmographie. L`a encore, il lui ´etait loisible
tests for the purposes of excluding the respondentd’établir la fiabilité de ces tests afin d’exclure l’in-
as perpetrator of the offences, but Mohan teaches timé en tant qu’auteur des infractions, mais l’arrˆet
that the attempt is to be regarded with “specialMohan nous enseigne qu’une telle d´emarche doit
scrutiny”. être «soigneusement examin´ee».

3. Approaching the Ultimate Issue 3. Le rapprochement de la question fondamentale

Dr. Beltrami’s evidence, if accepted, was poten- 37La preuve du Dr Beltrami, si elle ´etait accept´ee,
tially very powerful. Once it is accepted that the pouvait ˆetre très puissante. D`es qu’on accepte que
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offence was probably committed by a member of a l’infraction a probablement ´eté commise par un
“distinctive group” from which the accused has membre d’un «groupe distinctif» dont l’accus´e est
been excluded, it is a short step to the conclusion exclu, on est tr`es près de la conclusion sur la
on the ultimate issue of guilt or innocence. Dr. question fondamentale de la culpabilit´e ou de
Beltrami’s underlying hypothesis was that if the l’innocence. Selon l’hypoth`ese sous-jacente du
respondent did not “score” on the plethysmograph, Dr Beltrami, si l’intimé n’a pas r´eagi à la pléthys-
he must lack the disposition to commit such acts. mographie, il ne doit ˆetre pas pr´edispos´e à com-
The inference is that if he lacks the disposition mettre de tels actes. On en d´eduit que, s’il n’est pas
then he did not do it. The closeness of his opinion pr´edispos´e à commettre un acte, il ne l’a pas com-
to the ultimate issue is another reason for special mis. Le fait que son opinion se rapproche de la
scrutiny, as mentioned by Sopinka J. in Mohan, at question fondamentale justifie d’autant plus un
p. 25: examen minutieux, comme l’a mentionn´e le juge

Sopinka dans l’arrˆet Mohan, à la p. 25:

The closer the evidence approaches an opinion on Plus la preuve se rapproche de l’opinion sur une ques-
an ultimate issue, the stricter the application of this tion fondamentale, plus l’application de ce principe est
principle. stricte.

See also R. v. Pascoe (1997), 5 C.R. (5th) 341 Voir ´egalement R. c. Pascoe (1997), 5 C.R. (5th)
(Ont. C.A.), per Rosenberg J.A., at p. 357. 341 (C.A. Ont.), le juge Rosenberg, `a la p. 357.

4. The Absence of Any Exclusionary Rule 4. L’absence de toute règle d’exclusion

In McMillan, supra, and again in Mohan, supra,38 Dans l’arrêt McMillan, précité, et encore une
the Court carved out an exception to the general fois dans l’arrˆet Mohan, précité, la Cour a ´etabli
rule that the character of the accused, in the sense une exception `a la règle générale selon laquelle le
of disposition to commit or not to commit the caract`ere de l’accus´e, dans le sens de la pr´edisposi-
offence, can only be evidenced by general reputa- tion `a commettre ou `a ne pas commettre l’infrac-
tion in the community. The “distinctive group” tion, ne peut ˆetre démontré que par sa r´eputation
exception has already been mentioned. As ex- g´enérale dans la collectivit´e. L’exception du
plained by Professor A. W. Mewett in “Character «groupe distinctif» a d´ejà été mentionn´ee. Comme
as a Fact in Issue in Criminal Cases” (1984-85), 27 l’a expliqu´e le professeur A. W. Mewett, dans l’ar-
Crim. L.Q. 29, at pp. 35-36, discussed in Mohan at ticle intitulé «Character as a Fact in Issue in Crimi-
p. 34 et seq., it arises in its relevant aspect where nal Cases» (1984-85), 27 Crim. L.Q. 29, aux
“it is shown that the crime is such that it could pp. 35 et 36, qui a ´eté analys´e dans l’arrˆet Mohan,
only, or in all probability would only, be commit- aux pp. 34 et suiv., elle s’applique lorsque [TRA-
ted by a person having identifiable peculiaritiesDUCTION] «il est démontré que le crime est tel qu’il
that the accused does not possess” (emphasis ne pourrait ˆetre ou, selon toutes les probabilit´es, ne
added). In Garfinkle, supra, pedophiles were con- serait commis que par une personne ayant des
sidered such a “distinctive” group. It may be an caract´eristiques identifiables que l’accus´e ne pos-
issue, however, whether a particular offence “in all s`ede pas» (je souligne). Dans l’arrˆet Garfinkle,
probability would only” have been committed by a pr´ecité, on a consid´eré que les p´edophiles consti-
pedophile, as opposed to a non-pedophile whose tuaient un tel groupe «distinctif». On peut toutefois
untypical behaviour was modified by impulsive- se demander si une infraction particuli`ere ne serait
ness, stress, alcohol or drugs (R. v. B.L., [1988] commise «selon toutes les probabilit´es [. . .] que»
O.J. No. 2522 (QL) (Gen. Div.); R. v. G. (J.R.) par un pédophile, par opposition `a un non-p´edo-
(1998), 17 C.R. (5th) 399 (Ont. Ct. (Prov. Div.)). phile dont le comportement inhabituel a ´eté modi-

fi é par l’impulsivité, le stress, l’alcool ou une
drogue (R. c. B.L., [1988] O.J. No. 2522 (QL)
(Div. gén.); R. c. G. (J.R.) (1998), 17 C.R. (5th)
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Thus, in Mohan, supra, Sopinka J. pointed out at 399 (C. Ont. (Div. prov.)). Ainsi, dans l’arrˆet
p. 38 that: Mohan, précité, à la p. 38, le juge Sopinka a sou-

ligné que

Notwithstanding the opinion of Dr. Hill, the trial judge [e]n d´epit de l’opinion du Dr Hill, le juge du proc`es
was also not satisfied that the characteristics associated n’´etait pas non plus convaincu que les caract´eristiques
with the fourth complaint identified the perpetrator as a reli´ees à la quatrième plainte identifiaient l’auteur
member of a distinctive group. He was not prepared to comme membre d’un groupe distinctif. Il n’´etait pas dis-
accept that the characteristics of that complaint were pos´e à accepter que les caract´eristiques de cette plainte
such that only a psychopath could have committed the ´etaient telles que seul un psychopathe pouvait avoir
act. There was nothing to indicate any general accept- commis l’acte. Rien ne d´emontre que cette th´eorie soit
ance of this theory. [Emphasis added.] g´enéralement accept´ee. [Je souligne.]

Similarly, in McMillan, supra, Spence J., at 39De même, dans l’arrˆet McMillan, précité, à la
p. 827, approved Martin J.A.’s statement when the p. 827, le juge Spence a approuv´e la déclaration
case was considered by the Ontario Court of qu’a faite le juge Martin au moment o`u la Cour
Appeal that the evidentiary exception was limited d’appel de l’Ontario examinait l’affaire, selon
to cases where “the offence is of a kind that is laquelle l’exception relative `a la preuve se limitait
committed only by members of an abnormal aux cas o`u [TRADUCTION] «l’infraction est de celles
group” (p. 173 (emphasis added)). qui sont commises uniquement par les membres

d’un groupe anormal» (p. 173 (je souligne)).

Subject to this precondition being established on 40Dans la mesure o`u cette condition pr´ealable est
a balance of probabilities, the personality profile of ´etablie selon la pr´epondérance des probabilit´es, le
the perpetrator group must be sufficiently complete profil de personnalit´e du groupe auquel appartient
to identify distinctive psychological elements that l’auteur de l’infraction doit ˆetre suffisamment
were in all probability present and operating in the complet pour pouvoir relever des ´eléments psycho-
perpetrator at the time of the offence. Lack of dis- logiques distinctifs qui, selon toute probabilit´e,
tinctiveness robs the exception of its raison d’être. étaient pr´esents et en action chez ce dernier au
Thus R. v. Taillefer (1995), 100 C.C.C. (3d) 1 moment de la perp´etration de l’infraction. L’ab-
(Que. C.A.), Proulx J.A., upholding a trial judge’s sence de caract`ere distinctif dépouille l’exception
ruling excluding psychiatric testimony designed to de sa raison d’ˆetre. Ainsi, dans l’arrˆet R. c.
establish that the perpetrator was marked by dis-Taillefer (1995), 40 C.R. (4th) 287 (C.A. Qu´e.), le
tinctive characteristics that neither accused pos- juge Proulx, confirmant la d´ecision du juge du pro-
sessed, stated at p. 34: c`es d’exclure un t´emoignage psychiatrique destin´e

à établir que l’auteur du crime en cause poss´edait
des caract´eristiques distinctives qu’aucun des
accusés ne poss´edait, a affirm´e à la p. 325:

[TRANSLATION] . . . the trial judge, came to the proper . . . le premier juge a conclu `a bon droit, dans une d´eci-
conclusion, in a well-reasoned decision, that the crime sion bien motiv´ee, que le crime reproch´e ne comporte
charged did not involve behavioural characteristics pas de caract´eristiques de comportement suffisamment
which were sufficiently distinctive to facilitate the iden- distinctives pour faciliter l’identification de l’auteur du
tification of the author of the crime. [Emphasis added.] crime. [Je souligne.]

Similarly, in R. v. B. (S.C.) (1997), 119 De mˆeme, dans l’arrˆet R. c. B. (S.C.) (1997), 119
C.C.C. (3d) 530 (Ont. C.A.), Doherty and C.C.C. (3d) 530 (C.A. Ont.), les juges Doherty et
Rosenberg JJ.A., applying Mohan, supra, stated at Rosenberg, appliquant l’arrˆet Mohan, précité, ont
p. 537 that: affirm´e ceci, à la p. 537:

[T]he defence may, however, lead expert evidence of an [TRADUCTION] [L]a défense peut, toutefois, produire une
accused’s disposition where the crime alleged is one that preuve d’expert quant `a la prédisposition de l’accus´e,
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was committed by a person who is part of a group pos- lorsque le crime reproch´e a été commis par une per-
sessing distinct and identifiable behavioural characteris- sonne qui appartient `a un groupe qui poss`ede des carac-
tics. In those cases, the defence may lead evidence to t´eristiques de comportement distinctives et identifiables.
show that the accused’s mental makeup or behavioural Dans ces cas, la d´efense peut produire une preuve pour
characteristics excluded him or her from that group. montrer que l’´etat d’esprit et les caract´eristiques de

comportement de l’accus´e l’excluaient de ce groupe.

The question is whether in addition to identify-41 La question est de savoir si en plus de relever et
ing and describing the distinct and identifiable de d´ecrire les caract´eristiques de comportement
behavioural characteristics, the expert must be able distinctives et identifiables, l’expert doit ˆetre capa-
to point to a more elaborate “standard profile” ble d’indiquer un «profil type» plus d´etaillé qui
filling in the rest of the personality portrait. R. v. complète le reste du portrait de la personnalit´e. On
K.B. (1999), 176 N.S.R. (2d) 283 (C.A.), per dit que cette exigence additionnelle trouve appui
Bateman J.A., at para. 10, is said to be support for dans l’arrˆet R. c. K.B. (1999), 176 N.S.R. (2d) 283
that additional requirement. It is true, certainly, (C.A.), le juge Bateman, au par. 10. Il est certes
that in Mohan, Sopinka J. made reference to a vrai qu’`a la p. 37 de l’arrˆet Mohan le juge Sopinka
standard profile in one of his formulations of the a fait r´eférence `a un profil type dans l’une de ses
issue, at p. 37: formulations de la question litigieuse.

Has the scientific community developed a standard pro-. . . la profession scientifique a-t-elle ´elaboré un profil
file for the offender who commits this type of crime? type du d´elinquant qui commet ce genre de crime?

The question is what is meant by a “standard pro- Il s’agit de d´eterminer ce qu’on entend par «profil
file”. Given that the purpose of the evidence is to type». Comme la preuve vise `a définir avec une
define with reasonable precision the psychological pr´ecision raisonnable les caract´eristiques psycholo-
characteristics of the class of people to which the giques de la cat´egorie de personnes `a laquelle
perpetrator belongs, and on that basis argue that appartient l’auteur du crime reproch´e et, de l`a, à
the accused is either included or excluded, the d´emontrer que l’accus´e fait ou ne fait pas partie de
important thing is to identify what exactly differ- cette cat´egorie, il importe de d´eterminer ce qui, au
entiates or distinguishes the perpetrator class from juste, diff´erencie ou distingue du reste de la popu-
the rest of the population. The “standard profile” lation les membres de la cat´egorie en cause. Le
relates directly to those distinguishing features. «profil type» concerne directement ces caract´eris-
This is clear from Sopinka J.’s preceding sentence: tiques distinctives. Cela ressort clairement de la

phrase pr´ecédente du juge Sopinka:

The trial judge should consider the opinion of the expert Le juge du proc`es devrait consid´erer, d’une part, l’opi-
and whether the expert is merely expressing a personal nion de l’expert et, d’autre part, si ce dernier exprime
opinion or whether the behavioural profile which the simplement une opinion personnelle ou si le profil de
expert is putting forward is in common use as a reliable comportement qu’il d´ecrit est couramment utilis´e
indicator of membership in a distinctive group. comme indice fiable de l’appartenance `a un groupe dis-

tinctif.

The level of detail required in the “standard pro-42 Le niveau de pr´ecision que requiert le «profil
file” may vary with the conclusiveness of individ- type» peut varier selon le caract`ere concluant de
ual elements. For example, if commission of an certains ´eléments pris individuellement. Par
offence most likely requires so “distinctive” a psy- exemple, si la perp´etration d’une infraction exige,
chological trait as necrophilia, as in R. v. Malbœuf, selon toute vraisemblance, un trait psychologique
[1997] O.J. No. 1398 (QL) (C.A.), leave to appeal aussi «distinctif» que la n´ecrophilie, comme dans
refused, [1998] 3 S.C.R. vii, it may be sufficient l’affaire R. c. Malbœuf, [1997] O.J. No. 1398 (QL)
for exclusion to show that an accused has no such (C.A.), autorisation de pourvoi refus´ee, [1998] 3
tendency without requiring the rest of the perpetra- R.C.S. vii, il peut ˆetre suffisant pour ´ecarter
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tor’s psychological portrait to be completed. In l’accus´e d’établir qu’il n’a pas une telle tendance,
Malbœuf itself, the “necrophilia-lust type of mur- sans qu’il soit n´ecessaire de compl´eter le reste du
der” was considered sufficiently distinctive that the portrait psychologique de l’auteur du crime repro-
Crown was allowed to lead expert evidence that ch´e. Dans l’arrˆet Malbœuf lui-même, le [TRADUC-
the accused “demonstrated distinctive characteris-TION] «meurtre motiv´e par la n´ecrophilie» a ´eté
tics that would place him in the category of per- consid´eré comme ´etant suffisamment distinctif
sons who would commit this type of crime” (para. pour permettre au minist`ere public de produire une
5). A high level of distinctiveness, of course, is in preuve d’expert que l’accus´e «manifestait des
addition to the other limitations on the Crown’s caract´eristiques distinctives qui le faisaient entrer
ability to lead such expert evidence, including the dans la cat´egorie des personnes qui commettraient
requirements that it be relevant to an issue other ce genre de crime» (par. 5). Il va sans dire qu’un
than “mere propensity”, and that its probative caract`ere hautement distinctif s’ajoute aux autres
value outweighs its prejudicial effect: Pascoe, limites applicables `a la capacit´e du ministère
supra, at p. 355. public de produire une telle preuve d’expert,

notamment les exigences suivantes: qu’elle ait un
rapport avec une autre question litigieuse que la
[TRADUCTION] «simple propension», et que sa
valeur probante l’emporte sur son effet pr´ejudicia-
ble: Pascoe, précité, à la p. 355.

More common personality disorders are perhaps 43Les troubles de la personnalit´e plus courants
less distinctive than necrophilia. They are less sont peut-ˆetre moins distinctifs que la n´ecrophilie.
likely to serve as “badges” to distinguish the per- Ils sont moins susceptibles de tenir lieu d’´elément
petrator class from the rest of the population. Thus qui distingue du reste de la population la cat´egorie
in R. v. Perlett, [1999] O.J. No. 1695 (QL) `a laquelle appartient l’auteur du crime reproch´e.
(S.C.J.), the trial judge found that the personality Ainsi, dans la d´ecision R. c. Perlett, [1999] O.J.
profiles of the perpetrators offered by the expert No. 1695 (QL) (C.S.J.), le juge du proc`es a conclu
were simply too broad to be of material assistance que les profils de personnalit´e des auteurs du crime
in determining guilt or innocence: “This collection reproch´e, soumis par l’expert, ´etaient tout simple-
of ailments appears too general and vague to meet ment trop larges pour aider s´erieusement `a décider
the test in Mohan” (per Platana J., at para. 36). de la culpabilit´e ou de l’innocence: [TRADUCTION]

«Le présent ensemble de maux paraˆıt trop vague et
général pour satisfaire au crit`ere de l’arrêt Mohan»
(le juge Platana, au par. 36).

Between these two extremes, the range and dis- 44Entre ces deux extrˆemes, la gamme et le carac-
tinctiveness of personality traits attributed to per- t`ere distinctif des traits de personnalit´e attribués
petrators of different offences will vary greatly. aux auteurs de diff´erentes infractions varient consi-
The requirement of the “standard profile” is to dérablement. L’exigence du «profil type» a pour
ensure that the profile of distinctive features is not objet d’´eviter que le profil des caract´eristiques dis-
put together on an ad hoc basis for the purpose of a tinctives soit ´etabli de mani`ere ponctuelle en fonc-
particular case. Beyond that, the issue is whether tion de chaque cas particulier. En outre, il faut
the “profile” is sufficient for the purpose to be d´eterminer si le «profil» suffit aux fins auxquelles
served, whether the expert can identify and il doit servir et si l’expert peut d´eterminer et
describe with workable precision what exactly dis- d´ecrire avec une pr´ecision réaliste ce qui, au juste,
tinguishes the distinctive or deviant perpetrator fait que l’auteur distinctif ou d´eviant du crime dif-
from other people. If the demarcation is clear and f`ere des autres personnes. Si la d´emarcation est
compelling, the fact the personality portrait cannot claire et convaincante, le fait que le portrait de la
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be filled in with elements that do not serve to dis- personnalit´e ne puisse ˆetre compl´eté au moyen
tinguish the perpetrator is not fatal to acceptance d’´eléments qui ne servent pas `a distinguer l’auteur
of the evidence. While the trial judge was some- des autres personnes n’est pas fatal pour ce qui est
what cryptic in his reasons on this point, it seems d’accepter la preuve. Bien que le juge du proc`es ait
to me his decision is consistent with this analysis. ´eté quelque peu ´enigmatique dans ses motifs sur ce

point, il me semble que sa d´ecision est conforme `a
la présente analyse.

Fish J.A. pointed out in the court below that45 Le juge Fish de la Cour d’appel a soulign´e que,
Sopinka J., in Mohan, supra, had cited Garfinkle, dans l’arrêt Mohan, précité, le juge Sopinka avait
supra, where the Quebec Court of Appeal had cit´e l’arrêt Garfinkle, précité, dans lequel la Cour
allowed expert psychiatric evidence that d’appel du Qu´ebec avait admis une preuve d’ex-
pedophilia is “abnormal” and “that Garfinkle does pert en psychiatrie que la p´edophilie est [TRADUC-
not have such a disposition”. While the “distinctive TION] «anormale» et «que Garfinkle n’a pas une
offence” exception recognized in Garfinkle was telle pr´edisposition». Bien que l’exception de
affirmed in Mohan, Garfinkle itself was decided l’«infraction distinctive» reconnue dans l’arrˆet
without the benefit of the elaboration of the “gate-Garfinkle ait été confirmée dans Mohan, l’arrêt
keeper” function developed in Mohan. In Mohan Garfinkle a été rendu en l’absence de la fonction
itself, at p. 38, the exclusory evidence relating to de «gardien» ´etablie dans l’arrˆet Mohan. Dans l’ar-
pedophilia was ruled inadmissible because rˆet Mohan lui-même, à la p. 38, la preuve d’exclu-

sion relative `a la pédophilie a ´eté jugée inadmissi-
ble car

there was no material in the record to support a finding aucun document dans le dossier ne permettait de
that the profile of a pedophile or psychopath has conclure que le profil du p´edophile ou du psychopathe a
been standardized to the extent that it could be said that ´eté normalis´e au point o`u on pourrait soutenir qu’il cor-
it matched the supposed profile of the offender depicted respond au profil pr´esumé du délinquant d´ecrit dans les
in the charges. accusations.

Each case turns on its facts. The conclusion of the Chaque cas est un cas d’esp`ece. La conclusion du
Garfinkle trial judge, affirmed by the Quebec juge du proc`es dans Garfinkle, confirmée par la
Court of Appeal, that in the circumstances there Cour d’appel du Qu´ebec, que, dans les circons-
presented the evidence of Dr. Beltrami was proba- tances de cette affaire, la preuve du Dr Beltrami
tive and its benefit outweighed the cost, did not ´etait probante et ses b´enéfices l’emportaient sur
bind the trial judge on the facts of this case, who son coˆut ne liait le juge du proc`es en l’esp`ece, qui
reached a contrary conclusion on the evidence a tir´e une conclusion contraire fond´ee sur la preuve
presented in the voir dire. présentée lors du voir-dire.

5. A Properly Qualified Expert 5. Un expert compétent

Dr. Édouard Beltrami was accepted as qualified46 On a reconnu la comp´etence du Dr Édouard
in the fields of psychiatry, sexology and physiol- Beltrami dans les domaines de la psychiatrie, de la
ogy. It was within his expertise to give opinion sexologie et de la physiologie. Il ´etait comp´etent
evidence about the various tests administered pour offrir un t´emoignage d’opinion concernant les
under his supervision and his interpretation of the divers tests administr´es sous sa surveillance et son
results. interpr´etation des r´esultats.

6. Relevance of the Proposed Testimony 6. Pertinence du témoignage proposé

Evidence is relevant “where it has some ten-47 Une preuve est pertinente [TRADUCTION] «lors-
dency as a matter of logic and human experience que, selon la logique et l’exp´erience humaine, elle
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to make the proposition for which it is advanced tend jusqu’`a un certain point `a rendre la proposi-
more likely than that proposition would appear to tion qu’elle appuie plus vraisemblable qu’elle ne le
be in the absence of that evidence” paraˆıtrait sans elle» (D. M. Paciocco et L. Stuesser,
(D. M. Paciocco and L. Stuesser, The Law of Evi- The Law of Evidence (1996), à la p. 19). Comme la
dence (1996), at p. 19). Because the concept of rel- notion de pertinence constitue un seuil peu ´elevé
evance provides a low threshold (“some ten- («tend jusqu’`a un certain point»), l’arrˆet Mohan a
dency”), Mohan built into the relevance incorpor´e dans l’exigence de pertinence une ana-
requirement a cost-benefit analysis to determine lyse du coˆut et des b´enéfices afin de d´eterminer «si
“whether its value is worth what it costs” (p. 21) in la valeur en vaut le coˆut» (p. 21) en ce qui con-
terms of its impact on the trial process. Thus the cerne son incidence sur le d´eroulement du proc`es.
criteria for reception are relevance, reliability and Les crit`eres d’admissibilit´e applicables sont donc
necessity measured against the counterweights of la pertinence, la fiabilit´e et la n´ecessit´e par rapport
consumption of time, prejudice and confusion: au d´elai, au pr´ejudice, à la confusion qui peuvent
R. J. Delisle, “The Admissibility of Expert Evi- r´esulter: R. J. Delisle, «The Admissibility of
dence: A New Caution Based on General Princi- Expert Evidence: A New Caution Based on Gene-
ples” (1994), 29 C.R. (4th) 267. Whether consid- ral Principles» (1994), 29 C.R. (4th) 267. Qu’il
ered as an aspect of relevance or a general soit consid´eré comme un aspect de la pertinence ou
exclusionary rule, “[t]he reliability versus effect comme une r`egle d’exclusion g´enérale, «[l]e fac-
factor has special significance in assessing the teur fiabilit´e-effet revêt une importance particu-
admissibility of expert evidence” (Mohan, at lière dans l’appr´eciation de l’admissibilit´e de la
p. 21). preuve d’expert» (Mohan, à la p. 21).

It is on this requirement that Dr. Beltrami’s evi- 48C’est relativement `a cette exigence que la
dence is most vulnerable. preuve du Dr Beltrami est particuli`erement vuln´e-

rable.

(a) Existence of a Distinctive Group (a) L’existence d’un groupe distinctif

Dr. Beltrami’s definition of the “distinctive” 49La définition que le Dr Beltrami a donn´ee du
group of individuals with a propensity to commit groupe «distinctif» de personnes qui ont une pro-
these “distinctive crimes” is vague. As the trial pension `a commettre ces «crimes distinctifs» est
judge and Robert J.A. noted, there is no standard vague. Comme l’ont fait remarquer le juge du pro-
profile. The reliability of the scientific foundations c`es et le juge Robert, il n’y a pas de profil type. La
of the theory that certain acts will almost always fiabilit´e des fondements scientifiques de la th´eorie
be done by people having certain distinctive char- selon laquelle certains actes sont presque toujours
acteristics requires evidence; it cannot simply be accomplis par des personnes qui poss`edent cer-
assumed: K.B., supra, at para. 12; R. v. S. (J.T.) taines caract´eristiques distinctives doit ˆetre prou-
(1996), 47 C.R. (4th) 240 (Alta. C.A.), at p. 246; v´ee; elle ne peut pas ˆetre simplement pr´esumée:
R. v. Dowd (1997), 120 C.C.C. (3d) 360 K.B., précité, au par. 12; R. c. S. (J.T.) (1996), 47
(N.B.C.A.), at p. 366. Dr. Beltrami said that: C.R. (4th) 240 (C.A. Alb.), `a la p. 246; R. c. Dowd
[TRANSLATION] “there is no point in making me (1997), 120 C.C.C. (3d) 360 (C.A.N.-B.), `a la
say it a thousand times, there is no standard pro- p. 366. Le Dr Beltrami a affirmé que «¸ca sert `a rien
file, but nonetheless I compared certain character- de me le faire dire mille fois, y’en a pas de profil
istics that are found frequently, not absolutely . . .” type, mais j’ai quand mˆeme compar´e certaines
(emphasis added). Dr. Beltrami describes these caract´eristiques qui se trouvent fr´equemment,
characteristics in the following way: pas d’une mani`ere absolue» (je souligne). Le

Dr Beltrami décrit ces caract´eristiques de la fa¸con
suivante:
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[TRANSLATION] Well, as I just mentioned sexual abuse Bien, comme je l’ai dit tout `a l’heure, l’abus sexuel peut
may . . . be committed by people who have organic dis- [. . .] ˆetre commis par des gens qui ont des troubles
orders, people who are psychotic, mentally deficient organiques, des gens qui sont psychotiques, des d´ebiles
people, alcoholics, drug addicts, so plainly different mentaux, des alcooliques, des toxicomanes, donc c’est
people may have committed sexual abuse, but normally, ´evident que des gens diff´erents peuvent avoir commis
when young children have been abused with a clear and des abus sexuels, mais habituellement, quand il y a des
unmistakable [sic] such as penetration, there is — there abus sur des jeunes enfants avec un clair et marqu´e (sic)
is no one typical pathology, there is no pathology that is comme la p´enétration, il y a, — il n’y a pas une patholo-
always the same and can be categorized, but normally gie type, il n’y a pas une pathologie qui est toujours la
there are a certain number of things that emerge, and the mˆeme et qui est cat´egorisable, mais habituellement y’a
things that most often emerge are what was mentioned un certain nombre de choses qui ressortent et celles qui
earlier, impulsiveness and also having inadequate social ressortent le plus souvent c’est ce qui a ´eté cité plus tôt,
controls, which often have been passed on. So yes, it is l’impulsivit´e et aussi d’avoir des normes, qui souvent
true that there is no — it isn’t a particular psychological ont ´eté héritées ailleurs, sociales et inad´equates. Alors,
type that commits these acts, but when someone has oui, c’est vrai qu’il n’y a pas, — ce n’est pas un type
committed that act, there is a disorder somewhere and I psychologique particulier qui commet ¸ca, mais quand
considered all the possible disorders. [Emphasis added.] quelqu’un a commis cet acte-l`a il y a un d´erangement

quelque part et je les ai pass´es en revue les d´erange-
ments possibles. [Je souligne.]

While the reference in Mohan to a “standard pro- Mˆeme si la mention d’un «profil type» dans l’arrˆet
file” should not be taken to require an exhaustiveMohan ne devrait pas ˆetre interpr´etée comme exi-
inventory of personality traits, the profile must geant un inventaire exhaustif des traits de person-
confine the class to useful proportions. A spectrum nalit´e, le profil doit ramener la cat´egorie à des pro-
of personality “disorders” that stretches from portions utiles. Un spectre des «troubles» de la
alcoholics to sexual psychopaths is too broad to be personnalit´e qui s’étend des alcooliques aux psy-
useful. If a man with more or less ordinary sexual chopathes sexuels est trop large pour ˆetre utile. Si
predilections is capable while under the influence une personne qui a des pr´eférences sexuelles plus
of alcohol or drugs to have committed these ou moins ordinaires est susceptible d’avoir com-
offences, the class of potential perpetrators is mis ces infractions alors qu’elle ´etait sous l’in-
insufficiently “distinctive” in the Mohan sense for fluence de l’alcool ou d’une drogue, la cat´egorie
the expert evidence to be useful. Dr. Beltrami con- d’auteurs potentiels des infractions n’est pas
sidered biological factors related to sexual interests suffisamment «distinctive», au sens de l’arrˆet
to be the most important indicator but did not ruleMohan, pour que la preuve d’expert soit utile. Le
out the possibility that the offence was prompted Dr Beltrami a estim´e que les facteurs biologiques
by behavioural rather than biological factors. relatifs aux int´erêts sexuels constituaient l’indice le

plus important, mais il n’a pas ´ecarté la possibilité
que l’infraction soit imputable `a des facteurs com-
portementaux plutˆot qu’à des facteurs biologiques.

(b) Specificity of Tests (b) La sp´ecificité des tests

The defence was obliged to satisfy the court that50 La défense devait convaincre la cour que les
the underlying principles and methodology of the principes et la m´ethode qui sous-tendent les tests
tests administered to the respondent were reliable administr´es à l’intimé étaient fiables et, qui plus
and, importantly, applicable. The MMPI2 and est, applicables. Le MMPI2 et des tests connexes
related tests were used to probe for behavioural ont ´eté utilisés pour tenter de d´eceler chez l’intim´e
problems that might trigger conduct that would be des probl`emes de comportement susceptibles de
out of sexual character, but these tests were not d´eclencher une conduite qui ne lui ressemble pas
designed to complement the plethysmograph test, sur le plan sexuel, mais ces tests n’´etaient pas con-
and in any event drugs and alcohol-related ¸cus pour compl´eter le test de la pl´ethysmographie,
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offences are hardly distinctive in the Mohan sense. et, en tout ´etat de cause, les infractions li´ees à la
Dr. Beltrami readily acknowledged that the drogue et `a l’alcool ne sont gu`ere distinctives au
MMPI2 was not designed for the detection of sex- sens de l’arrˆet Mohan. Le Dr Beltrami a reconnu
ual disorders and it does not contain any specific volontiers que le MMPI2 n’´etait pas con¸cu pour
probe for unusual sexual preferences. Nor were d´ecouvrir des troubles d’ordre sexuel et qu’il ne
specific scenarios prepared for the plethysmograph comportait rien de particulier pour d´etecter des
test, as hereinafter discussed. There was in fact no pr´eférences sexuelles inhabituelles. Aucun sc´ena-
evidence from the people who conducted the inter- rio particulier n’a ´eté préparé pour le test de la pl´e-
views or administered the plethysmograph test. No thysmographie, comme nous le verrons plus loin.
test protocols were introduced, and there was no En fait, aucune preuve n’a ´eté soumise par les gens
confirmation that whatever standard procedures qui ont effectu´e les entrevues ou administr´e le test
exist had been followed. An expert such as de la pl´ethysmographie. Aucun protocole de test
Dr. Beltrami is certainly entitled to rely on data n’a ´eté produit et rien n’a confirm´e que toute pro-
generated by tests carried out under his supervi- c´edure normale existante a ´eté suivie. Un expert
sion, but he more or less disavowed any supervi- comme le Dr Beltrami a certainement le droit de se
sory function and could not answer specific ques- fonder sur des donn´ees obtenues grˆace à des tests
tions about how the tests on the respondent were effectu´es sous sa surveillance, mais il a plus ou
conducted. moins ni´e avoir exerc´e une fonction de surveil-

lance et n’a pas pu r´epondre `a des questions pr´eci-
ses sur la fa¸con dont les tests ont ´eté administr´es à
l’intim é.

(c) Error Rate in Plethysmograph Results (c) Le taux d’erreur des r´esultats de la pl´ethys-
mographie

In his report presented at the voir dire, 51Dans le rapport qu’il a soumis lors du voir-dire,
Dr. Beltrami indicated that the “sensitivity” of the le Dr Beltrami a indiqu´e que la «sensibilit´e» du
plethysmograph would detect a sexual deviant 47.5 pl´ethysmographe permet de d´ecouvrir un d´eviant
per cent of the time. Where a detection was in fact sexuel dans 47,5 pour 100 des cas. Quand un
made, the result was considered highly reliable d´eviant sexuel est d´ecouvert, le r´esultat est consi-
(97.4 per cent). The respondent tested negative, d´eré très fiable (97,4 pour 100). Le test subi par
i.e., was excluded, but the success rate of 47.5 per l’intim´e s’est révélé négatif, en ce sens que l’in-
cent means that even in a test population consist- tim´e a été écarté, mais le taux de r´eussite de 47,5
ing entirely of sexual deviants, the test would pour 100 signifie que, mˆeme dans une population
deliver a false negative more than half of the time. exp´erimentale compos´ee entièrement de d´eviants
Dr. Beltrami observed during the voir dire, for sexuels, le test donnerait un faux r´esultat n´egatif
example, that [TRANSLATION] “So, I acknowledge dans plus de la moiti´e des cas. Au cours du voir-
that in the usual literature, with people who come dire, le Dr Beltrami a fait remarquer ceci, par
from all backgrounds, putting all the studies exemple: «Donc, je reconnais que dans la litt´era-
together, that there are about fifty percent (50%) of ture habituelle, avec des gens venant de tous les
individuals who do not score.” Such a result would milieux, en mettant ensemble toutes les ´etudes que,
render the test so prone to error as not to be useful y’a presque cinquante pour cent (50%) d’individus
for purposes of identification or exclusion. qui parfois ne scorent pas.» Un tel r´esultat rendrait

le test tellement sujet `a erreur qu’il ne serait pas
utile pour identifier ou pour exclure.

When Dr. Beltrami was cross-examined on the 52Quand le Dr Beltrami a été contre-interrog´e au
47.5 per cent success rate, he responded that sujet du taux de r´eussite de 47,5 pour 100, il a
[TRANSLATION] “nonetheless there are also articles r´epondu: «y’a aussi quand mˆeme y’a des articles
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that clearly indicate that the younger the age to qui signalent bien que plus la d´eviation est vers un
which the deviation relates and the more unusual it ˆage bas et qu’elle est inusit´ee, plus le test va ˆetre
is, the more specific and precisely sensitive the test sp´ecifique et sensible plus exactement». Il a pr´e-
will be”. He said that some unidentified studies cis´e, sans plus, que des ´etudes effectu´ees «`a
done “in Montreal” suggested that the detection Montr´eal» indiquaient que le taux de d´etection des
rate in more “unusual preferences” could be up to «pr´eférences» plus «inhabituelles» pouvait aller
87 per cent. Thus the sensitivity of the test would jusqu’`a 87 pour 100. Ainsi, la sensibilit´e du test
vary between 47.5 per cent and 87 per cent but varierait entre 47,5 pour 100 et 87 pour 100, mais
Dr. Beltrami did not give a more precise figure le Dr Beltrami n’a pas donn´e de chiffre plus pr´ecis
within this range, except to say that in the case of a `a cet égard, sauf qu’il a affirm´e que, lorsqu’une
perpetrator who derived pleasure from anal pene- personne a tir´e plaisir de la p´enétration anale d’un
tration of a prepubescent child the detection rate enfant qui n’a pas atteint la pubert´e, le taux de
would likely be at the higher end of the scale. He d´etection est vraisemblablement plus ´elevé. Il a dit:
said:

[TRANSLATION] So then, when you are talking, if you Alors, donc, quand on parle, si vous me demandez mon
want my professional opinion on anal penetration, it is a opinion professionnelle pour une p´enétration anale, c’est
serious act that, despite what may be said about it, is not un acte grave qui, quoiqu’on en dise, est pas si tol´eré
really naively so tolerated by children and it is an act que ¸ca par des enfants na¨ıvement et c’est un acte qui
that still requires some degree of pressure, whether it be demande quand mˆeme une certaine pression, que ce soit
psychological, whether it be physical force or something psychologique, que ce soit de force physique ou autre et
else, it leaves marks, it leaves marks and the well- ¸ca laisse des traces, ¸ca laisse des traces et le fameux
known 40% may rise to 80% because this is really quarante pour cent (40%) peut remonter `a quatre-vingts
something outside of the norm. pour cent (80%) parce que l`a, on sort vraiment de la

norme habituelle.

Dr. Beltrami did not explain how, if the basis of53 Le Dr Beltrami n’a pas expliqu´e comment, en
the plethysmograph test was the stimulation of supposant que le test de la pl´ethysmographie repo-
remembrance of past pleasures, the results would sait sur la stimulation du souvenir de plaisirs pas-
vary according to the degree of deviance from s´es, les r´esultats varieraient selon le degr´e de
some norm, and the issue was not addressed in his d´eviance par rapport `a une norme donn´ee, et il n’a
written report. pas non plus abord´e cette question dans son rap-

port écrit.

Dr. Beltrami agreed that a false negative (i.e.,54 Le Dr Beltrami a convenu qu’un faux r´esultat
instances where the plethysmograph failed to iden- n´egatif (c’est-à-dire lorsque la pl´ethysmographie
tify an actual deviant) can, among other things, be n’a pas permis de d´ecouvrir un d´eviant réel) peut
caused by the fact that the visual and auditive sce- notamment ˆetre attribuable au fait que les sc´ena-
narios presented to the subject lacked certain spe- rios visuels et auditifs pr´esentés au sujet ne com-
cific elements of stimulation, for example humilia- portaient pas certains ´eléments de stimulation par-
tion of the victim. He said that tailor-made ticuliers, tels que l’humiliation de la victime. Il a
scenarios are sometimes built to fit exactly the dit que des sc´enarios sont parfois con¸cus sp´eciale-
alleged acts but that was not done in this case. The ment pour correspondre exactement aux faits
standardized scenarios used by Dr. Beltrami were all´egués, mais que cela n’avait pas ´eté fait en l’es-
not presented to the Court and no attempt was p`ece. Les sc´enarios normalis´es dont s’est servi le
made to demonstrate that they in fact replicated the Dr Beltrami n’ont pas ´eté soumis `a la Cour, et l’on
type of stimulation the putative offender would n’a pas tent´e de démontrer qu’ils reproduisaient en
have had while committing the alleged act. fait le type de stimulation qu’aurait eu le pr´esumé

délinquant en accomplissant l’acte reproch´e.
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In my view, the trial judge had good reason to 55À mon avis, le juge du proc`es avait de bonnes
be sceptical about the value of this testimony. raisons de douter de la valeur de ce t´emoignage.
Even giving a loose interpretation to the need for a Mˆeme en donnant une interpr´etation large `a la
“standard profile”, and passing over the doubts that n´ecessit´e d’un «profil type» et en faisant abstrac-
only a pedophile would be capable of the offence, tion des doutes que seul un pédophile serait capa-
the evidence of the test error rate in the “match” of ble de commettre l’infraction, la preuve du taux
the respondent with or his “exclusion” from the d’erreur du test en ce qui a trait `a la «concordance»
“distinctive class” was problematic. The possibil- de l’intim´e avec la «cat´egorie distinctive» ou `a son
ity that such evidence — “cloaked under the mys- «exclusion» de cette cat´egorie était problématique.
tique of science” (Béland, supra, at p. 434) — La possibilit´e qu’une telle preuve — «empreinte
would distort the fact-finding process, was very de la mystique de la science» (Béland, précité, à la
real. Moreover, defence evidence of this type can p. 434) — fausse le processus de recherche des
be expected to call forth expert evidence from the faits ´etait très réelle. En outre, lorsque la d´efense
Crown in response, with the consequent danger soumet une preuve de ce genre, on peut s’attendre
that the trial could be derailed into a controversy `a ce que le minist`ere public réponde au moyen
on disposition or propensity, with the trial becom- d’une preuve d’expert, d’o`u le risque que le proc`es
ing “nothing more than a contest of experts with d´egénère en controverse sur la pr´edisposition ou la
the trier of fact acting as referee in deciding which propension et se transforme en un «simple con-
expert to accept” (Mohan, at p. 24). The trial judge cours d’experts, dont le juge des faits se ferait l’ar-
did not regard the testimony as reliable for the pur- bitre en d´ecidant quel expert accepter» (Mohan, à
pose of excluding the respondent as a potential la p. 24). Le juge du proc`es n’a pas consid´eré que
perpetrator of the crime, and consideration of the le t´emoignage en cause ´etait assez fiable pour
cost-benefit analysis seems to support the conclu- exclure l’intim´e en tant qu’auteur potentiel du
sion that the testimony offered as many problems crime, et la prise en consid´eration de l’analyse du
as it did solutions. coˆut et des b´enéfices semble appuyer la conclusion

que ce t´emoignage a apport´e autant de probl`emes
que de solutions.

7. Necessity in Assisting the Trier of Fact 7. La nécessité d’aider le juge des faits

In Mohan, Sopinka J. held that the expert evi- 56Dans l’arrêt Mohan, le juge Sopinka a conclu
dence in question had to be more than merely help- que la preuve d’expert en question devait ˆetre plus
ful. He required that the expert opinion be neces- que simplement utile. Il a exig´e que l’opinion
sary “in the sense that it provide information, d’expert soit nécessaire: «au sens qu’elle fournit
‘which is likely to be outside the experience and des renseignements “qui, selon toute vraisem-
knowledge of a judge or jury’, . . . the evidence blance, d´epassent l’exp´erience et la connaissance
must be necessary to enable the trier of fact to d’un juge ou d’un jury” [. . .] la preuve doit ˆetre
appreciate the matters in issue due to their techni- n´ecessaire pour permettre au juge des faits d’ap-
cal nature” (p. 23). In Béland, supra, McIntyre J., pr´ecier les questions en litige ´etant donn´e leur
speaking about the inadmissibility of a polygraph nature technique» (p. 23). Dans l’arrˆet Béland, pré-
test, cited, at p. 415, Davie v. Magistrates of cité, à la p. 415, le juge McIntyre a, au sujet de
Edinburgh, [1953] S.C. 34, at p. 40, on the role of l’inadmissibilit´e de la preuve obtenue au moyen
expert witnesses where Lord Cooper said: d’un test polygraphique, cit´e la décision Davie c.

Magistrates of Edinburgh, [1953] S.C. 34, portant
sur le rôle des t´emoins experts et dans laquelle lord
Cooper a dit (`a la p. 40):

Their duty is to furnish the Judge or jury with the neces- [TRADUCTION] Il leur incombe de fournir au juge ou au
sary scientific criteria for testing the accuracy of their jury les crit`eres scientifiques n´ecessaires pour v´erifier
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conclusions, so as to enable the Judge or jury to form l’exactitude de leurs conclusions, afin de permettre au
their own independent judgment by the application of juge ou au jury de former sa propre opinion par l’appli-
these criteria to the facts proved in evidence. [Emphasis cation de ces crit`eres aux faits ´etablis par la preuve. [Je
added.] souligne.]

The purpose of expert evidence is thus to assist the La preuve d’expert vise donc `a aider le juge des
trier of fact by providing special knowledge that faits en lui fournissant des connaissances particu-
the ordinary person would not know. Its purpose is li`eres qu’une personne ordinaire n’aurait pas. Elle
not to substitute the expert for the trier of fact. n’a pas pour objet de substituer l’expert au juge
What is asked of the trier of fact is an act of des faits. C’est un acte de jugement ´eclairé, et non
informed judgment, not an act of faith. un acte de confiance, qui est requis du juge des

faits.

Dr. Beltrami clearly did not consider it his func-57 Il est clair que le Dr Beltrami a estim´e qu’il ne
tion to enable the trier of fact to appreciate the lui appartenait pas de faire en sorte que le juge des
basis of the suggested inferences from his data in faits soit en mesure d’´evaluer le fondement des
favour of the respondent. He offered a packaged d´eductions qu’il proposait de faire en faveur de
opinion but was not prepared to share with the trial l’intim´e à partir de ses donn´ees. Il a offert une opi-
judge the data which he relied upon. At one point, nion toute faite, sans toutefois ˆetre dispos´e à com-
asked by the Crown about his failure to produce muniquer au juge du proc`es les donn´ees sur les-
the chart with the penile plethysmograph results, quelles il s’´etait appuy´e. À un moment donn´e,
Dr. Beltrami said: quand le minist`ere public l’a interrog´e sur son

omission de produire la courbe des r´esultats de la
pléthysmographie p´enienne, le Dr Beltrami a
affirmé:

[TRANSLATION] Listen, Your Honour, we have to under- Écoutez, Votre Seigneurie, il faut comprendre que si on
stand that if we start — normally we do not submit the commence, — habituellement ni on remet les tests psy-
psychological tests in detail or the curves because at that chologiques en d´etail ni les courbes parce qu’`a ce
point if we start calculating everything in centimetres or moment-l`a si on commence `a calculer tout en centi-
millimetres, we will be here all morning. Let’s just say m`etres ou en millim`etre, on va passer la matin´ee ici.
that this curve, properly analysed, demonstrates the fol- Disons que cette courbe analys´ee d’une mani`ere perti-
lowing results, that there are no, according to how those nente montre les r´esultats suivants qu’il n’y a pas,
curves are normally evaluated, there are no signs of d’apr`es l’habitude d’´evaluer ces courbes-l`a, il n’y a pas
deviant behaviour in him. de traces du comportement d´eviant chez lui.

Elsewhere, Dr. Beltrami gave his reason for non- Ailleurs, le Dr Beltrami a expliqu´e pourquoi il
production of the data on which he based his opin- n’avait pas produit les donn´ees sur lesquelles il
ion as follows: avait fond´e son opinion:

[TRANSLATION] Okay. But it is not normally produced O.K. Mais c’est pas produit d’habitude parce que sinon
because otherwise, it would be too complicated to pro- ce serait trop complexe de produire tous les d´etails,
duce all the details, there would be battles over the little y’aurait des batailles sur des petits d´etails.
details.

The devil, of course, is often in the “little58 Bien entendu, c’est souvent dans les «petits
details” and following the cross-examination, d´etails» qu’on trouve `a redire et, `a la suite du
Crown counsel had this exchange with the judge contre-interrogatoire, l’avocate du minist`ere public
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concerning the non-production of the key docu- a eu l’´echange suivant avec le juge au sujet de la
ments: non-production des documents-cl´es:

[TRANSLATION]

THE CROWN: LA COURONNE:

I am making my comments to enable my friend to Moi, je fais le commentaire pour peut-ˆetre permettre `a
complete, do you understand what I mean? mon confr`ere de compl´eter, vous comprenez ce que je

veux dire?

THE COURT: LA COUR:

Yes, but that . . . Ah, oui, mais ¸ca . . .

THE CROWN: LA COURONNE:

In a way . . . D’une certaine fa¸con . . .

THE COURT: LA COUR:

That’s his problem. C’est son probl`eme.

THE CROWN: LA COURONNE:

All right. Ça va.

The trial judge then said to defence counsel: Le juge du proc`es a par la suite dit `a l’avocat de la
défense:

[TRANSLATION]

THE COURT: LA COUR:

. . . So, that’s your own problem . . . . . . Alors, c’est votre probl`eme à vous ¸ca . . .

Before any weight at all can be given to an 59Pour pouvoir accorder une valeur probante `a
expert’s opinion, the facts upon which the opinion l’opinion d’un expert, il faut conclure `a l’existence
is based must be found to exist. Even if des faits sur lesquels elle repose. Mˆeme si le
Dr. Beltrami had offered an explanation of his Dr Beltrami avait offert une explication de ses don-
data, and explained to the trial judge the “expert” n´ees et expliqu´e au juge du proc`es les raisons
basis on which he felt the trial judge could draw d’«expert» pour lesquelles il estimait que le juge
appropriate inferences, there remained the question du proc`es pourrait faire les d´eductions appropri´ees,
whether Dr. Beltrami’s contribution to the judge’s il restait `a déterminer si la contribution du
ability to form his “own independent conclusion” Dr Beltrami à la capacit´e du juge de tirer sa «pro-
on the issue of the respondent’s exclusion was pre conclusion indépendante» sur la question de
worth the cost in potential distortion of the judge’s l’exclusion de l’intim´e valait le coˆut de la possibi-
independent consideration of the evidence of lit´e que soit fauss´e l’examen indépendant, par le
opportunity, the out-of-court statements of the juge, de la preuve d’opportunit´e, des d´eclarations
children, the respondent’s parental relationship extrajudiciaires des enfants, du lien parental de
with them, and the respondent’s ongoing hetero- l’intim´e avec les enfants et des relations h´etéro-
sexual relationships with several mature women. It sexuelles que l’intim´e avait avec plusieurs femmes
seems to me the trial judge was simply being d’ˆage mur. Il me semble qu’on a seulement soumis
offered a conclusory opinion that on cross-exami- au juge du proc`es une opinion th´eorique qui, au
nation turned out to be short on demonstrated sci- cours du contre-interrogatoire, s’est r´evélée
entific support. In terms of the questions posed in d´epourvue d’appui scientifique établi. Pour ce qui
Daubert, supra, Dr. Beltrami did address “the est des questions pos´ees dans Daubert, précité, le
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known or potential rate of error” but was not asked Dr Beltrami a trait´e du «taux connu ou potentiel
to address the history or acceptance of the tech- d’erreur», mais on ne lui a demand´e d’aborder ni
niques for diagnostic as opposed to therapeutic l’historique ou l’acceptation des techniques de dia-
purposes, and the level of acceptance for that pur- gnostic par opposition aux fins th´erapeutiques, ni
pose amongst his scientific peers. le niveau d’acceptation `a cette fin parmi ses pairs

de la profession scientifique.

Dr. Beltrami’s evidence said in effect that the60 La preuve du Dr Beltrami indiquait en fait qu’il
respondent’s denial ought to be believed because fallait ajouter foi `a la dénégation de l’intimé parce
he is not the sort of person who would do such a qu’il n’´etait pas le genre de personne susceptible
thing. This was close to oath-helping in circum- d’agir ainsi. Cela ressemblait `a un témoignage jus-
stances not within the expert witness exception: tificatif dans des circonstances non vis´ees par l’ex-
R. v. Marquard, [1993] 4 S.C.R. 223, per ception du t´emoin expert: R. c. Marquard, [1993] 4
McLachlin J., at p. 248. As the trial judge excluded R.C.S. 223, le juge McLachlin, `a la p. 248. ́Etant
Dr. Beltrami’s evidence because of the lack of donn´e que le juge du proc`es a exclu la preuve du
a “standard profile”, he did not go on to deal Dr Beltrami en raison de l’absence de «profil
in his reasons with the necessity requirement, type», il n’a pas trait´e de l’exigence de n´ecessit´e
but it certainly would have been open to him to dans ses motifs, mais il lui aurait ´eté certainement
exclude Dr. Beltrami’s opinion on the basis of a loisible d’´ecarter l’opinion du Dr Beltrami en fonc-
“cost-benefit” analysis of the necessity require- tion ´egalement d’une analyse du coˆut et des b´ené-
ment as well. fices de l’exigence de n´ecessit´e.

8. The Discretion of the Trial Judge 8. Le pouvoir discrétionnaire du juge du procès

The Mohan analysis necessarily reposes a good61 L’analyse de l’arrˆet Mohan place nécessaire-
deal of confidence in the trial judge’s ability to dis- ment une grande confiance dans la capacit´e du
charge the gatekeeper function (Malbœuf, supra). juge du proc`es de s’acquitter de son rˆole de gar-
The trial judge addressed himself to the proper dien (arrˆet Malbœuf, précité). Le juge du proc`es a
legal requirements established in Mohan. While he abord´e les exigences juridiques appropri´ees qui ont
perhaps lingered on the need for a “standard pro- ´eté établies dans l’arrˆet Mohan. Même s’il peut
file”, his reasons taken as a whole suggest that he s’ˆetre attard´e à la nécessit´e d’un «profil type», ses
was simply not persuaded, on the basis of the evi- motifs indiquent, dans l’ensemble, que la preuve
dence which the defence chose to put forward, that que la d´efense a choisi de pr´esenter ne l’a simple-
the Mohan requirements had been met. The trial ment pas convaincu que les exigences de l’arrˆet
judge’s discharge of his gatekeeper function in theMohan avaient été respect´ees. Le fait que le juge
evaluation of the demands of a full and fair trial du proc`es a évité que la recherche des faits soit
record, while avoiding distortions of the fact-find- fauss´ee par la pr´esentation d’un t´emoignage d’ex-
ing exercise through the introduction of inappro- pert inappropri´e, en exer¸cant sa fonction de gar-
priate expert testimony, deserves a high degree of dien dans l’´evaluation des exigences de proc`es
respect. In this case, there was much in the evi- juste et ´equitable, m´erite beaucoup de respect. En
dence to support the trial judge’s decision to l’esp`ece, une grande partie de la preuve ´etayait la
exclude Dr. Beltrami’s testimony and in my d´ecision du juge du proc`es d’exclure le t´emoi-
respectful view the majority of the Quebec Court gnage du Dr Beltrami, et je suis d’avis que les
of Appeal erred in interfering with the exercise of juges majoritaires de la Cour d’appel du Qu´ebec
his discretion to do so. ont commis une erreur en intervenant dans l’exer-

cice de son pouvoir discr´etionnaire `a cet égard.
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IV. Disposition IV. Dispositif

The appeal is therefore allowed and the convic- 62Le pourvoi est donc accueilli et la d´eclaration de
tion entered by the trial judge is restored. culpabilit´e inscrite par le juge du proc`es est r´eta-

blie.

Appeal allowed. Pourvoi accueilli.

Solicitor for the appellant: The Attorney Procureur de l’appelante: Le substitut du
General’s Prosecutor, Montréal. Procureur général, Montréal.

Solicitors for the respondent: Silver, Morena, Procureurs de l’intimé: Silver, Morena,
Montréal. Montréal. 20

00
 C

S
C

 5
1 

(C
an

LI
I)



























Court of Queen’s Bench of Alberta 

Citation: CM v Alberta, 2022 ABQB 462 

Date: 20220704 

Docket: 2203 04046 

Registry: Edmonton 

Between: 

C.M., Litigation Guardian for A.B., S.A., Litigation Guardian for F.S., C.H., Litigation

Guardian for G.H., A.B., Litigation Guardian for J.K., R.L., Litigation Guardian for L.M. 

and Alberta Federation of Labour 

Applicants 

- and -

Her Majesty the Queen in Right of Alberta 

Respondent 

_______________________________________________________ 

Reasons for Judgment 

of the 

Honourable Justice G.S. Dunlop 

_______________________________________________________ 

1. Overview

[1] On April 12, 2022 the Honourable Tyler Shandro, QC, Minister of Justice and Solicitor

General for Alberta, Deputy House Leader and Member of the Executive Council, signed a

certificate pursuant to s. 34 of the Alberta Evidence Act, RSA 2000, c A-18, certifying that a

PowerPoint presentation and minutes of a February 8, 2022 meeting of Cabinet must be kept

confidential and not disclosed.
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[2] Minister Shandro’s certificate was attached and referred to in a Certified Record of 

Proceedings of Dr. Deena Hinshaw, Alberta’s Chief Medical Officer of Health. According to Dr. 

Hinshaw’s Amended Certified Record of Proceedings, filed June 1, 2022, the PowerPoint 

presentation and the Cabinet minutes are documents in her possession relevant to her decision in 

CMOH Order 08-2022, which the Applicants allege was deficient in several respects. 

[3] The Applicants applied for disclosure of the PowerPoint presentation and the Cabinet 

minutes. Both the Applicants and the Respondent, Her Majesty the Queen in Right of Alberta 

(the “Crown”) submitted written briefs and I heard the application on June 27, 2022. I concluded, 

based on the evidence before me then, that public interest immunity did not apply to the two 

documents. However, following the procedure set out by the Supreme Court of Canada in British 

Columbia (Attorney General) v Provincial Court Judges’ Association of British Columbia 
2020 SCC 20 at para 103, I directed that the PowerPoint presentation and the Cabinet minutes be 

provided to me, to ensure that nothing would be disclosed which should remain confidential in 

the public interest. 

[4] I received the PowerPoint presentation and Cabinet minutes on June 29, 2022. For the 

reasons set out below, I conclude that nothing in them is immune from production based on the 

public interest. I direct Dr. Hinshaw to file a further amended Certified Record of Proceeding 

attaching both documents, without redactions. Based on emails from counsel about a possible 

application for a stay of my order pending appeal, the deadline for Dr. Hinshaw to do so is one 

week after the release of these reasons.  

2. Public Interest Immunity 

[5] In my reasons for decision given orally on June 27, 2022 I reviewed the six factors 

relevant to public interest immunity which are identified by the Supreme Court of Canada in 

Carey v Ontario [1986] 2 SCR 637 and listed in Provincial Court Judges’ at para 101. My 

subsequent review of the PowerPoint presentation and the Cabinet minutes provides me with 

additional evidence, primarily on the third Carey factor, the contents of the documents. 

[6] The Crown has the burden of proving that public interest immunity applies and it should 

put in a detailed affidavit to support its claim: Provincial Court Judges’ at para 102. In this case 

the Crown did not file an affidavit. The only evidence I have relevant to public interest immunity 

is Minister Shandro’s certificate and the documents themselves. Minister Shandro has an 

obligation to “be as helpful as possible in identifying the interest sought to be protected”: Carey 

at para 40. 

[7] Minister Shandro states in his certificate: 

Furthermore, Cabinet prepared an Official Record of Decision (“ORD”) 

consisting of meeting minutes arising from the February 8, 2022 meeting. The 

ORD arises from confidential discussions and deliberations which occurred 

within Cabinet, including Dr. Hinshaw. 

… 

If Cabinet members’ statements were subject to disclosure, this could impede the 

free flow of discussion and injure the process of democratic governance. 

… 
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Disclosure of the Power-Point and the ORD would be both (a) not in the public 

interest, and (b) prejudicial to those not involved in this litigation, as the 

precedential impact of being compelled to disclose confidential Cabinet 

discussions, or materials prepared for Cabinet’s consideration, could impede the 

free flow of future Cabinet discussions, or the preparation of materials for Cabinet 

consideration, thereby negatively impacting the democratic governance of the 

Province of Alberta. 

(underlining added) 

[8] The implication of those statements in Minister Shandro’s certificate is that the 

PowerPoint presentation and the Cabinet minutes contain Cabinet members’ statements or 

Cabinet discussions or deliberations. They do not. The minutes set out decisions only, and no 

statements by or discussions or deliberations among Cabinet members. The PowerPoint 

presentation contains information about COVID in Alberta and elsewhere in the world, with an 

emphasis on what other provinces were doing and experiencing and presents options for easing 

public health measures in Alberta. The PowerPoint presentation contains no statements, 

discussions or deliberations by individual Cabinet members or Cabinet as a whole. 

[9] Although the PowerPoint presentation includes options for easing public health measures, 

and the Cabinet Minutes set out decisions about that, neither document contains an explicit 

recommendation about anything, with one exception. Page 38 of the PowerPoint presentation 

includes a recommendation regarding the Alberta Covid Records verifier apps. According to 

Minister Shandro’s certificate, the PowerPoint presentation was prepared by Dr. Hinshaw, so this 

may be her recommendation. The document is not clear whose recommendation this is. 

[10] As to the materials prepared for Cabinet’s consideration, there is no evidence before me 

to support the conclusion that documents provided by the Chief Medical Officer of Health to 

Cabinet must be kept secret to ensure she will freely and honestly provide information and 

recommendations in the future. On the contrary, given her statutory powers and duties under the 

Public Health Act, RSA 2000, c. P-37 and her professional obligations as a physician, I would 

expect her to be candid and complete, regardless of any potential future public disclosure. 

[11] During oral argument on June 27, 2022, I asked counsel for the Crown what public 

interest would be served by keeping Cabinet decisions secret. Counsel for the Crown submitted 

that policy decisions of Cabinet may change and for that reason they should be kept secret. He 

cited no authority in support of that proposition. Counsel for Crown conceded that the argument 

for public interest immunity is stronger for Cabinet deliberations than for Cabinet decisions. 

Minister Shandro in the last paragraph of his certificate refers to the prejudicial impact of 

disclosing Cabinet discussions or materials prepared for Cabinet; he says nothing about any 

prejudice from disclosing cabinet decisions.  

[12] Furthermore, in this case the relationship between Cabinet decisions and Chief Medical 

Officer of Health decisions is a central issue. The Applicants allege improper delegation by the 

Chief Medical Officer of Health to the Cabinet whereas the Crown argues that Cabinet makes 

policy decisions and the Chief Medical Officer of Health implements those policy decisions 

through her orders. This engages the fifth Carey factor: the importance of producing the 

documents in the interests of the administration of justice. Consequently, even if there is a public 

interest in keeping Cabinet decisions secret in general, in this case the interests of justice tip the 

balance in favour of disclosure. 
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[13] The focus of public interest immunity with respect to Cabinet proceedings is Cabinet 

deliberations: Provincial Court Judges’ at para 95 – 97. The documents before me do not reveal 

Cabinet deliberations. They contain information and options provided by the Chief Medical 

Officer of Health to Cabinet, one recommendation, and Cabinet decisions. The Crown has not 

established a public interest requiring that those things be kept secret.  

3. Redactions and Stay Pending Appeal 

[14] Natural justice and the open courts principle require that litigation be conducted on 

notice, on the record, and in public. There are limited exceptions for emergencies and to protect 

children and other vulnerable people. None of the exceptions applies here. In this case, on no or 

very short notice to the Applicants, the Crown sought redactions of the PowerPoint presentation 

and the Cabinet minutes, and a stay of my order should I order disclosure of anything. 

[15] During oral argument on June 27, 2022, counsel for the Crown proposed that if I were to 

order disclosure of the PowerPoint presentation and the Cabinet minutes, they should first be 

redacted to remove references to anything other than masking in schools. This was not addressed 

in the Crown’s written brief. As far as I know, no notice of this proposal was provided to the 

Applicants’ counsel. 

[16] On June 29, 2022, counsel for the Crown delivered a letter to me, which does not appear 

to have been copied to the Applicants’ counsel, and an e-mail to my assistant, which was copied 

to the Applicants’ counsel. The letter and the e-mail were not filed so they would not ordinarily 

form part of the record accessible to the public. The specific communications to me, including 

the Applicants’ counsel’s reply are set out below. 

Steven Dollansky letter June 29, 2022 received at 2:55 pm 

Attention: Honourable Justice Grant S. Dunlop 

Re: C.M. Litigation Guardian for A.B. et al v. Her Majesty The Queen In 

Right of Alberta Action No. 2203 – 04046 

Further to your direction of June 27, 2022, we enclose a USB stick that includes: 

1. The Power-Point presentation with information regarding the ongoing 

COVID-19 Pandemic presented to Cabinet; and 

2. The Official Record of Decision from the February 8, 2022 meeting of 

cabinet. 

In addition, our client has proposed redactions to the documents for your 

consideration such that only information that relates to the school masking is 

disclosed. Accordingly, there are two versions of each file. 

The USB is password protected. The password will be provided by email directly 

to your attention. 

We wish to apologize to the Court for the delay in getting these documents to 

your attention. There were a number of approvals that were required from our 

client that took longer than initially anticipated. Thank you. 

Yours truly,  
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Steven A.A. Dollansky 

Steven Dollansky e-mail June 29, 2022 3:43 pm 

Justice Dunlop, 

Further to our appearance before you on June 27, 2022, the documents protected 

by public interest immunity have been delivered to your office this afternoon for 

review. 

We have been advised that if you decide that all or part of the protected 

documents should be disclosed, our clients may apply for a stay of that decision 

pending an appeal. Accordingly, we wish to confirm that the documents will not 

be immediately released in whole or in part until sufficient time is provided for 

our clients to provide instructions on whether an Application and Appeal will be 

pursued. Given that these instructions will need to come from senior members of 

Executive Council, we would request that we be given five (5) business days to 

either file an Application and Appeal or disclose the records. Further, if an 

Application and Appeal is filed, we would request that the Court order the 

documents not be released until the stay Application is heard. 

Thank you for your attention to this matter, 

Steven 

Sharon Roberts e-mail June 29, 2022 3:47 pm 

Dear Justice Dunlop: 

We write further to Mr. Dollansky’s email this afternoon, which we received by 

way of advance copy very shortly before 3 pm today. Our friends have received a 

similarly short notice copy of this correspondence. 

The Crown (to adopt the Court’s language) has had considerable notice of the 

possibility of disclosure of the records over which it claimed cabinet confidence. 

A five business day delay from notice of decision is excessive in the 

circumstances. Presumably instructions have already been or ought to have been 

sought respecting the potential of a stay / appeal if disclosure is directed. The 

Respondent is asking by way of email for this Court to grant an interim stay 

pending it even having instructions to file for a stay and bring an appeal. The 

Applicants object. If a stay is to be sought, a Civil Notice of Appeal and stay 

application ought to be filed and served as expeditiously as possible and certainly 

in less than five business days, which could amount to more than a week given the 

coming holiday weekend, assuming days begin to count on the day after a 

direction is made. We suggest two business days to file and serve is ample and 

otherwise are in the Court’s hands to ensure a fair process and avoidance of 

collateral attacks. 

Sincerely, 

Sharon Roberts 
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[17] E-mails to a judge’s assistant are appropriate for scheduling and other non-contentious 

matters. They are not an appropriate way to apply for substantive relief, because they are not on 

the record and they lack the structure of a filed application which ensures counsel for the 

opposite party has time to obtain instructions and respond. The Crown could have raised the 

issue of a stay of proceedings in its written brief submitted June 17, 2022 or during the hearing 

on June 27, 2022. Doing so by email on June 29, 2022 was irregular and unfair to the Applicants. 

[18] I am not prepared to permit the Crown to redact everything from the PowerPoint 

presentation and the Cabinet minutes except references to school masking for five reasons: 

a) First, the Applicants had either no or inadequate notice of the Crown’s 

application and the specific redactions they seek.  

b) Second, the entire decision, CMOH 08-2022 is under review, and it covers 

more than masking in schools.  

c) Third, Dr. Hinshaw certified that the PowerPoint presentation and the Cabinet 

Minutes are relevant to her decision, without limiting that to certain portions 

of those documents.  

d) Fourth, counsel for the Crown conceded during oral argument on June 27, 2022 

that the documents are relevant.  

e) Fifth, the relationship between Cabinet decisions and Chief Medical Officer of 

Health orders is a central issue in this case, with the Applicants alleging 

improper delegation by the Chief Medical Officer of Health to the Cabinet, and 

the Crown arguing that the Cabinet makes policy decisions and Chief Medical 

Officer of Health implements those policy decisions through her orders.  The 

broader context, beyond just masking in schools, is relevant to that issue. 

[19] Given the Applicants’ agreement that two business days is sufficient for the Crown to file 

and serve an application for a stay, I set the deadline for Dr. Hinshaw to file a further amended 

Certificate of Record attaching the PowerPoint presentation and the Cabinet minutes at one week 

from the date of this decision, subject to any stay granted by me or the Court of Appeal.  I am 

prepared to hear a stay application at any time on any weekday in the next seven days, except the 

morning of Friday, July 8, 2022, subject to counsel’s agreement on a date and the availability of 

a WebEx courtroom.  Also, if the Crown requires it, I grant leave to the Crown to apply directly 

to the Court of Appeal for a stay, without first seeking one from me, should the Crown wish to 

do so. 
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4. Disposition 

[20] The Applicants’ application for disclosure of the PowerPoint presentation and the 

Cabinet minutes is granted.  Dr. Hinshaw shall file a further amended Certificate of Record 

attaching those documents within one week of this decision. 

 

Heard on the 27th day of June, 2022. 

Dated at the City of Edmonton, Alberta this 4th day of July, 2022. 

 

 

 

 
G.S. Dunlop 

J.C.Q.B.A. 

Appearances: 
 

Sharon Roberts and Orlagh O'Kelly 

Roberts O’Kelly Law 

for the Applicants 

 

Gary Zimmermann, Steven Dollansky, Stuart Chambers 

McLennan Ross LLP 

 for the Respondent 
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I. Introduction

[1] On May 31, 2010, the Crown charged Michael Erin Briscoe [the “Applicant”] by direct
indictment with the following four offences under the Criminal Code, R.S.C. 1985, c. C-46
[“Criminal Code”]:

1. first degree murder of Ellie-May Meyer [“Meyer”], pursuant to Criminal Code s.
235(1);

2. first degree murder of Nina Louise Courtepatte [“Courtepatte”], pursuant to
Criminal Code s. 235(1);

3. aggravated sexual assault of Courtepatte, pursuant to Criminal Code s. 273(2)(b);
and

4. kidnapping of Courtepatte, pursuant to Criminal Code, s. 279.

[2] The Applicant’s trial on these charges is scheduled to begin in February of 2012.
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[3] By way of a pre-trial application, the Applicant seeks an order excluding certain
statements he made to members of the Royal Canadian Mounted Police [“RCMP”] when they
interviewed him on April 11, 2005, and on April 12, 2005. The Crown will seek to introduce the
Applicant’s statements into its evidence during the Applicant’s trial. At the time he provided
these statements to the RCMP officers, the RCMP had arrested the Applicant as part of its
investigation into Courtepatte’s murder. The statements occurred while the Applicant was
detained at the RCMP detachment in Stony Plain, Alberta.

II. Background

[4] Although the background of this matter has little effect on the outcome of this pre-trial
motion and the trial over which this Court will be presiding, the Applicant has asked this Court
to consider certain matters that arose at a previous trial of the Applicant. As a result, this Court
intends to provide a skeletal background of these earlier proceedings in which the Applicant was
involved.

[5] The Applicant was prosecuted on four charges, including a count of first degree murder,
arising from Courtepatte’s death. The Crown had not yet charged the Applicant in relation to
Meyer’s death. In R. v. Briscoe, 2007 ABQB 196, 413 A.R. 53, Justice Burrows acquitted the
Applicant. Subsequently, the Crown successfully appealed that acquittal. In R. v. Briscoe, 2008
ABCA 327, 437 A.R. 301, the Alberta Court of Appeal directed that the Applicant’s acquittals
be set aside and ordered that the Applicant be retried on all counts. The Supreme Court of
Canada affirmed the Alberta Court of Appeal’s decision in R. v. Briscoe, 2010 SCC 13, [2010] 1
S.C.R. 411. The application before this Court is part of the Applicant’s retrial as ordered by the
Supreme Court of Canada.

III. Preliminary Issue - Judicial Comity

[6] Justice Burrows, by way of a pre-trial motion in the initial trial of this matter, considered
the same issues that are before this Court, viz., whether to exclude certain statements that the
Applicant made to the RCMP on April 11, 2005, and April 12, 2005. In R. v. Briscoe, 2007
ABQB 48, 413 A.R. 29 [the “Burrows Voir Dire Decision”], Justice Burrows dismissed the
Applicant’s arguments concerning the common law “voluntariness” issues surrounding his
statements. As well, with one exception, Justice Burrows dismissed the Applicant’s arguments
concerning the RCMP’s alleged breach of his rights under the Canadian Charter of Rights and
Freedoms, Part 1, Constitution Act, 1982, being Schedule B to the Canada Act 1982 (U.K.),
1982, c. 11 [the “Charter”]. The statement that Justice Burrows excluded from the trial evidence
was part of Cst. Patrick Waldorf’s interview of the Applicant that Cst. Waldorf conducted on
April 12, 2005, from approximately 10:24 to 11:10 hours. Cst. Waldorf is now a staff sergeant,
but this Court will take the liberty of referring to him in his capacity at the time of the events in
question.
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[7] While the Crown appealed Justice Burrows’s 2007 trial acquittal, it did not allege that the
Burrows Voir Dire Decision was incorrect for its exclusion of one of the Applicant’s statements.
As a consequence there has not been any appellate review or comment on the Burrows Voir Dire
Decision.

[8] The Applicant argues that this Court should give the Burrows Voir Dire Decision
significant weight in the present proceedings, based on “judicial comity.” He argues that this
Court could diverge from the Burrows Voir Dire Decision if this Court is satisfied that:

(a) it has received evidence that is markedly different from the evidence that the
parties presented to Justice Burrows, such that he would likely not have made the
same decision had he received the same evidence; or 

(b) the law has changed in some significant way between the Burrows Voir Dire
Decision and the present time, such that the Burrows Voir Dire Decision and its
reasons are no longer correct.

The first aspect should not be an issue unless, during the voir dire before this Court, it hears
evidence different from that which Justice Burrows received, provided the evidence is relevant
and material to the issue before it.

[9] The Crown agrees with the Applicant that this Court should give the Burrows Voir Dire
Decision significant weight in the present proceedings. It argues, however, that the law
supporting the Burrows Voir Dire Decision has undergone significant changes.  

[10] The Applicant provides this Court with Justice Thomas’s decision in R. v. Perreault,
2010 ABQB 714 at paras. 127-37, 497 A.R. 168 in support of his argument that, based on
judicial comity, this Court should give the Burrows Voir Dire Decision significant weight. In
fact, Justice Thomas did not rule on the issue of whether he should grant comity to a judge of the
same court. Rather, he specifically chose not to address the issue (at para. 138). He did comment
on judicial comity and provided the “often cited rule” from Hansard Spruce Mills Ltd. (Re),
[1954] 4 D.L.R. 590 at 592, 34 C.B.R. 202 (B.C.S.C.) where the court said:

... I will only go against a judgment of another judge of this Court if:

(a) Subsequent decisions have affected the validity of the impugned 
judgment;

(b) It is demonstrated that some binding authority in case law or some 
relevant statute was not considered;

(c) The judgment was unconsidered, a nisi prius judgment given in 
circumstances familiar to all trial judges, where the exigencies of
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the trial require an immediate decision without opportunity to fully
consult authority.

As one can see from the “often cited rule,” the court did not say that the law had to have changed
in some “significant way.” It simply said that “[s]ubsequent decisions have affected the validity
of the impugned judgment.” This is a lower standard.

[11] Justice Thomas said that judicial comity is “essentially a rule of practice developed in a
court between judges who are peers” (at para. 135) and that it is a “collegial approach to how the
decisions of its judges should be approached by their peers” (at para. 137).

[12] R. v. Perreault relates to judicial comity in the Alberta Provincial Court. Earlier the same
year Justice Thomas in Searles v. Alberta (Health and Wellness); Searles v. Alberta (Minister
of Health and Wellness), 2010 ABQB 157 at paras. 22-24, 485 A.R. 166, affd  2011 ABCA 144,
502 A.R. 198, applied the Hansard Spruce Mills approach to an Alberta Court of Queen’s
Bench matter.

[13] In R. v. Sipes, 2009 BCSC 285 the court described judicial comity as follows:

[10] The approach advocated in Re Hansard Spruce Mills is not a rule of law;
rather, it is a wise and prudent prescription for the exercise of judicial discretion.
It will almost always be in the interests of justice for a judge to follow the
decision of another judge of the same court on a question of law. Consistency,
certainty, and judicial comity are all sound reasons why this is so. It is for the
Court of Appeal to decide whether a judge of this Court has erred, not another
judge of the Court.

[11] In my view, both the rule in Re Hansard Spruce Mills and the exceptions
to it are based on common sense and a consideration of the interests of justice. At
all times, the application of the rule should advance the interests of justice, not
undermine them. It is for this reason that I am also of the view that the
determination as to whether to follow a decision of another judge of the same
court should not begin and end with a rote application of Re Hansard Spruce
Mills; instead, that determination should also be informed by all relevant factors
that bear upon whether it is in the best interests of justice in the context of the
particular case at hand to do so. ...

[14] This Court agrees with the approach, as stated in Sipes. It must have a principled reason
for abiding by, or departing from, a judge of the same court. It must not do so blindly. Thus,
whether this Court chooses to exercise judicial comity when it considers the Burrows Voir Dire
Decision, it still must look at all relevant factors, including changes to the law caused by
subsequent decisions or legislation, to determine whether it will deviate from that decision, or
arrive at the same conclusion. 
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[15] As well, it is a well-established principle of law that a court applies the law, in a criminal
as well as a civil context, based on the most recent binding court authority. For example, in
Fullowka v. Pinkerton’s of Canada Ltd., 2010 SCC 5 at paras. 93-94, [2010] 1 S.C.R. 132, the
court applied the causation scheme that was indicated by a binding decision issued subsequent to
the original trial. See also R. v. Ilesic, 2000 ABCA 254 at paras. 9-11; British Columbia v.
Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24; Crane v. Brentridge Ford Sales Ltd., 2008
ABCA 216 at para. 11; R. v. Tkachuk, 2001 ABCA 66. In that sense, Justice Burrows’s
conclusion in the Burrows Voir Dire Decision was not necessarily incorrect given the state of the
law at the time he issued that decision. However, subsequent developments in the law may
require this Court to arrive at a different conclusion.

IV. Evidence

[16] A number of RCMP officers provided this Court with testimony concerning the issues
before this Court. 

A. Constable Brophy

[17] Cst. Kelly Brophy was the officer who arrested the Applicant on April 11, 2005. He
arrested the Applicant at the motel room in which the Applicant was living at the time. The arrest
took place at 11:37 hours. When Cst. Brophy arrested the Applicant, the Applicant appeared to
Cst. Brophy to be surprised, but not agitated. The Applicant was not belligerent and cooperated
fully with Cst. Brophy’s commands. Cst. Brophy advised the Applicant that he was arresting the
Applicant for murder, but he did not say the name of the victim.

[18]  Cst. Brophy handcuffed the Applicant and checked the Applicant for any weapons. He
then allowed the Applicant to dress. Cst. Brophy then escorted the Applicant to the unmarked
police cruiser Cst. Brophy was driving. Once they were in the police cruiser, Cst. Brophy
outlined for the Applicant the Applicant’s Charter rights from a card that Cst. Brophy carried.
Cst. Brophy read into the record the text on that card, which included a detained person’s right to
counsel and the right to remain silent. When Cst. Brophy asked the Applicant whether he
understood his rights, the Applicant responded in the affirmative. The Applicant specifically
stated that he wanted to contact a lawyer. During this time, Cst. Waldorf joined the Applicant
and Cst. Brophy in the police cruiser. Cst. Brophy also testified that after he read what was on
the card, he would repeat the detained person’s Charter rights and caution in plain language.
This was his normal practice, especially if he was concerned that the detained person had not
understood what was happening. He testified that, in this case, the Applicant understood both the
explanation from the card, as well as his plain language explanation.

[19]  Cst. Brophy, Cst. Waldorf and the Applicant left the motel at 11:50 hours and headed to
the Stony Plain RCMP detachment. Neither Cst. Brophy nor Cst. Waldorf had any discussion
with the Applicant while they were in the police cruiser. At 12:10 hours, Cst. Brophy completed
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the booking procedure and placed the Applicant in a cell at 12:22 hours to wait for a telephone
room to become available, so the Applicant could contact counsel.

[20] A telephone room became available at 12:49 hours. Cst. Brophy took the Applicant to the
telephone room and reminded the Applicant that he was under arrest for murder. Cst. Brophy
asked the Applicant with whom he wished to speak and the Applicant responded that he wanted
to call Mr. Bruce Lennon. Cst. Brophy called operator assistance to obtain Mr. Lennon’s
telephone number, then dialed it for the Applicant. Cst. Brophy testified that he dialed Mr.
Lennon’s telephone number, as he wanted to make sure that the Applicant was going to speak
with a lawyer. Mr. Lennon’s office was closed. 

[21] As there was no answer, Cst. Brophy then asked the Applicant whether he wanted to
speak with another lawyer. The Applicant chose to speak with Mr. Michele Fontaine, whom the
Applicant selected from the Legal Aid list. Again, Cst. Brophy dialed the telephone number and
reached Mr. Fontaine’s secretary, who gave Cst. Brophy Mr. Fontaine’s cellular telephone
number. Cst. Brophy dialed that number and reached Mr. Fontaine, who identified himself. Cst.
Brophy gave the telephone to the Applicant and then, to give the Applicant privacy, Cst. Brophy
left the Applicant alone in the telephone room. Cst. Brophy shut the telephone room door. All
this occurred at 12:57 hours.

[22] The telephone room had a steel door, with a glass window and a slider on the window. It
was a small room, which had telephone books and the Legal Aid number pasted on the wall. Cst.
Brophy moved down the hall to a guard desk and completed his notes as to what had transpired
during that morning. He was about 20 feet from telephone room. As was his practice, he asked
the Applicant to knock on the telephone room door when the Applicant had completed his call.
After about three minutes, the Applicant said he was done. When Cst. Brophy asked the
Applicant whether he was satisfied with the advice he had received from Mr. Fontaine, the
Applicant responded in the affirmative. He told Cst. Brophy that Mr. Fontaine had told him to
say nothing. The Applicant did not say that he wanted to speak with other counsel, nor did the
Applicant again say he wanted to speak with Mr. Lennon.

[23] Cst. Brophy then returned the Applicant to the cells and locked the Applicant in a cell at
13:01 hours. Cst. Brophy went back to his desk to prepare for a number of interviews, including
the interview he was going to conduct on the Applicant that afternoon. During the period from
13:01 hours to 14:57 hours, Cst. Brophy had no contact with the Applicant. The Applicant
remained in his cell.

[24] At 14:57 hours, Cst. Brophy removed the Applicant from his cell for an interview. Cst.
Brophy took the Applicant to a secure interview room that was monitored by audio and video.
He had no other discussion with the Applicant before taking him to the interview room. Cst.
Waldorf  monitored the interview. The videotape of Cst. Brophy’s interview with the Applicant
that this Court observed commenced at 14:57 hours. The interview continued until 18:56 hours. 
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[25] Cst. Brophy took two breaks, which allowed the Applicant to use the washroom facilities.
These breaks also gave Cst. Brophy time to meet with his colleagues to ensure that he was
obtaining the information necessary to continue with the investigation. During each break, Cst.
Brophy returned the Applicant to his cell. They did not communicate with each other while
outside the interview room.

[26] Although Cst. Brophy thought that he had completed the interview for the day, the
Applicant asked to see Cst. Brophy again at 19:45 hours. Cst. Brophy did not obtain any further
information from the Applicant between 18:56 and 19:45 hours. The Applicant wanted to discuss
his safety with Cst. Brophy. After this brief discussion, at 19:52 hours, Cst. Brophy took the
Applicant back to the telephone room, as the Applicant asked if he could try to reach Mr.
Lennon. Again, they were not able to reach Mr. Lennon, so Cst. Brophy took the Applicant back
to his cell. The Applicant used the same telephone number they had used previously to try to
contact Mr. Lennon. Cst. Brophy received no information from the Applicant as to whether the
Applicant left a message for Mr. Lennon. 

[27] At no time did Cst. Brophy and the Applicant discuss whether Mr. Lennon was the
Applicant’s lawyer. The Applicant did not indicate that was the case. Cst. Brophy was under the
impression that Mr. Lennon’s name was the only lawyer’s name the Applicant knew. The
Applicant did not ask to speak with other counsel.

[28] Cst. Brophy arrived at the RCMP detachment on the morning of April 12, 2005, and
began preparing for his daily tasks, which did not include speaking with the Applicant. At 8:57
hours, the Applicant asked to speak with Cst. Brophy. Cst. Brophy took the Applicant into the
interview room, which was audio and videotaped. The videotape that this Court viewed did not
start immediately at the beginning of the interview. Cst. Brophy could not explain why the
beginning of the videotape recording was missing. He testified during cross-examination that the
missing portion would have been about one-minute long and during that time he would have
been talking “about 99% of that time.” Cst. Brophy conceded that he might have insulted the
Applicant during that unrecorded period but, he testified that he did not threaten the Applicant,
make any promises, or provide any inducements to the Applicant in exchange for evidence. Cst.
Brophy was adamant in this regard.

[29] Viewing the videotape of this interview, it is clear that Cst. Brophy adopted a more
aggressive tack, and he confirmed this in his testimony before this Court. This tack was evident
on the videotape, but Cst. Brophy’s approach was simply to raise his voice, which he did for
virtually the whole interview. He did not yell at the Applicant, pace around the room, or bang on
the table. He just spoke with a louder voice and said, for example:

Cst. Brophy: ... So you wanna talk to me right now. Let’s go. Let’s have it. Let’s
have what you never told me last night. The stuff that you left out,
get started. Let’s have it.
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Cst. Brophy: ... Now smarten up and start tellin’ me exactly what happened, and
stop beating around the bush.

Cst. Brophy: Look, I’m not here to, to make conversation. I don’t have time for
this. I got a lot more stuff to be doing than sitting here, listening to
you talkin’ in circles. Now if you got somethin’ to say, spit it out.

Transcript of the Applicant's Statements, April 12, 2005, p. 2, ll. 9-10; p. 2, ll. 18-
19, p. 8, ll. 191-93.

Cst. Brophy felt that the information that the Applicant was providing to him lacked detail, and
that the Applicant was being evasive. Cst. Brophy testified he felt that the best way to get this
information from the Applicant was to adopt this aggressive approach.

[30] This interview ended 24 minutes later at 9:21 hours. Cst. Brophy returned the Applicant
to his cell. As the interview ended, the following exchange took place between Cst. Brophy and
the Applicant:

Applicant: . . . I want to make a phone call to my lawyer, I never got a chance to do
that.

Cst. Brophy: Yeah, this morning you can call your lawyer again. You called your
lawyer yesterday.

Applicant: I didn’t have, my lawyer’s not that person. . . .

Transcript of the Applicant's Statements, April 12, 2005, p. 13, ll. 369-72, p. 14, l.1

[31] Cst. Brophy spoke briefly with Cst. Waldorf, who was the next RCMP officer to
interview the Applicant. They decided that Cst. Waldorf would attempt to build a rapport with
the Applicant. Cst. Brophy took the Applicant back to the interview room at 10:24 hours to meet
with Cst. Waldorf.

[32] Cst. Brophy again had contact with the Applicant at 11:27 hours, when the Applicant said
that he wanted to call a lawyer to deal with his judicial interim release application. The
Applicant specifically wanted to call Mr. Lennon. Cst. Brophy assisted the Applicant in dialing
Mr. Lennon’s telephone number. Mr. Lennon was in court, so Cst. Brophy left a message, asking
Mr. Lennon to return the call on Cst. Brophy’s cellular telephone. Mr. Lennon called Cst.
Brophy at 14:10 hours. Cst. Brophy retrieved the Applicant from his cell, placed him in the
telephone room and left the Applicant alone with Mr. Lennon to complete his call.

B. Constable Waldorf
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[33] Cst. Waldorf was Cst. Brophy’s partner at the time Cst. Brophy arrested the Applicant.
By the time Cst. Waldorf had returned to the police cruiser immediately following the
Applicant’s arrest, Cst. Brophy was in the driver’s seat, and the Applicant was in the rear of
police cruiser. Cst. Waldorf heard Cst. Brophy reading to the Applicant the “Charter and
caution.” The Applicant responded in the affirmative concerning his understanding the reason
for his arrest, his Charter rights and the caution. While they were driving to the Stony Plain
RCMP detachment, Cst. Waldorf heard the Applicant making various utterances concerning his
work and his back ailment. These were not in response to any questions posed by either Cst.
Brophy or Cst. Waldorf. In fact, Cst. Waldorf testified that it is his practice to “not engage the
suspect” during this period, as nothing is recorded, and he must allow the detainee to first call a
lawyer, if the detainee has so requested.

[34] Once they arrived at the Stony Plain RCMP detachment, Cst. Brophy exited the vehicle.
While the Applicant and Cst. Waldorf were in the vehicle, the Applicant continued his
utterances, but none were in response to any questions or comments that Cst. Waldorf made to
the Applicant. Once the Applicant was removed from the police cruiser, Cst. Waldorf conducted
a pat-down search of the Applicant. Cst. Waldorf also provided testimony concerning the
booking procedure and the implementation phase of the Applicant’s right to counsel, which does
not differ from that which Cst. Brophy provided.

[35] Cst. Waldorf monitored Cst. Brophy’s April 11, 2005 interview of the Applicant. The
only portions that Cst. Waldorf did not monitor were those when he took breaks to use the
washroom facilities.

[36] Cst. Waldorf interviewed the Applicant on the morning of April 12, 2005, following his
interview of another accused, Stephanie Bird. The interview started at 10:24 hours. Immediately
before that, Cst Waldorf had heard that the rapport between Cst. Brophy and the Applicant had
broken down and that the Applicant wanted to speak with a different officer. He had no
discussion with the Applicant before the interview began. Cst. Waldorf’s interview with the
Applicant began as follows:

Cst. Waldorf: You remember me from yesterday, right? I’m Pat.

Applicant: I’m scared shitless, man.

Cst. Waldorf: You are?

Applicant: Yes.

Cst. Waldorf: I understand. I understand totally what you’re saying. I also
understand you were talkin’ to another guy, and you don’t wanna
talk to him anymore.
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Applicant: He doesn’t, he’s not. I don’t know what.

Cst. Waldorf: What’s the, what’s the problem there? What’s?

Applicant: He’s, he’s being so fuckin’, and I can’t think straight.

Cst. Waldorf: Okay.

Applicant: And he said he was gonna keep me and my friend safe right, if I, if
I helped out or whatever, and.

Cst. Waldorf: Okay. Well, I don’t know anything about that. But listen now, and
I know, I understand you’re talkin’ about you wanna call a lawyer,
okay? My understanding from being around here yesterday, you,
you spoke to somebody already, right?

Applicant: Right.

Cst. Waldorf: Okay.

Applicant: Thirty seconds, but that wasn’t my lawyer.

Cst. Waldorf: Okay. It was a lawyer, I understand though eh, it was a lawyer,
right?

Applicant: Yeah.

Cst. Waldorf: Good enough. Okay. Listen. I just wanna cover off a few things
here with you, okay?

Applicant: Okay.

Transcript of the Applicant's Statements, April 12, 2005, p. 14, ll. 388-99, p. 15, ll. 400-
411

[37] The friend who the Applicant referenced is a co-accused Stephanie Bird.

[38] The Applicant did not ask for, and was not given an opportunity to contact counsel at any
time during Cst. Waldorf’s interview of him.

C. Constable McCoshen

[39] Cst. Leonard McCoshen, as he then was (he is now a corporal, but this Court will take the
liberty of referring to him in his capacity at the time of the events before this Court), was an
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undercover police officer at the time the Applicant was arrested. He was placed in the cell with
the Applicant as a “cell plant.” He was contacted to attend at the Stony Plain RCMP detachment
and, soon after he arrived, he was placed in the Applicant’s cell. He testified that there was no
time to obtain a judicial authorization to record his conversations with the Applicant.

[40] Cst. McCoshen testified that his training did not allow him to elicit information from a
detained person on the topic under investigation. Cst. McCoshen used the term “passive
investigation,” in which he would listen to the detainee’s words and statements. Cst. Robert
Teufel confirmed this methodology. Cst. Teufel’s confirmation is contained on page 157, lines
35-40, of a transcript of Cst. Teufel’s evidence that he presented to Justice Burrows during the
Applicant’s first trial. The transcript of Cst. Teufel’s evidence is attached to an agreed statement
of facts that the parties provided to this Court dated December 4, 2011.

[41] After Cst. McCoshen’s “release,” he would write notes reflecting his conversations with
the detainee.

[42] Cst. McCoshen provided this Court with a summary of the conversations he had with the
Applicant, most of which is not relevant to this application. He did, however, testify that the
Applicant denied that he murdered Courtepatte, and that throughout the ordeal, he was
concerned with his safety and that of his girlfriend, Ms. Bird.

[43] For the purposes of this application, the Applicant told Cst. McCoshen at 9:34 hours on
April 12, 2005, that he wanted to call his lawyer, as he was concerned that a lawyer would not be
present at his first appearance and he would not be able to get bail. It was Cst. McCoshen’s
belief, at that time, that the Applicant had spoken to a lawyer and had understood his
constitutional rights, but the Applicant was concerned which lawyer would be attending his bail
hearing.

[44] The Applicant also told Cst. McCoshen that if the Crown offered him a short sentence, he
would take it. Later, the Applicant retracted that statement and said that he would wait and fight
it out in court.

D. The Applicant

[45] The Applicant did not testify at the voir dire. That means this Court has no evidence that
he subjectively felt threatened during any of his interviews.

V. Issues

[46] The Applicant raises three issues:

A. whether the Applicant’s statements following the “missing” portion of the
videotape were voluntary;
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B. whether the fact that there was no recording and, thus, no transcript of Cst.
McCoshen’s conversations with the Applicant, results in unfairness to the
Applicant; and

C. whether Cst. Brophy or Cst. Waldorf, or both of them, breached the Applicant’s 
Charter s. 10(b) rights by not allowing him to contact his counsel of choice
immediately following Cst. Brophy’s interview with him on April 12, 2005, and
preceding his interview with Cst. Waldorf.

VI. Analysis

A. The “Missing” Portion of the Videotape

[47] On the morning of April 12, 2005, Cst. Brophy had no intention of interviewing the
Applicant. The Applicant, however, asked to see Cst. Brophy, so Cst. Brophy agreed to meet
with the Applicant. This meeting was audio and video recorded. Cst. Brophy testified that he
chose to take a more aggressive approach with the Applicant.

[48] There is no doubt that the Crown must show that the Applicant made his statements
voluntarily: R. v. Oickle, 2000 SCC 38 at para. 30, [2000] 2 S.C.R. 3. He must not have made his
statements as a result of the RCMP threatening him, or providing him with inappropriate
promises or inducements: Oickle, at paras. 48-57.

[49]  Furthermore, it is clear that this Court’s inquiry as to whether the Applicant provided his
statements to Cst. Brophy is contextual and this Court must consider all of the relevant
circumstances that touch on the issue of whether the Applicant provided his statements to Cst.
Brophy voluntarily: Oickle at para. 47; R. v. Moore-McFarlane (2001), 47 C.R. (5th) 203 at
para. 64, 56 O.R. (3d) 737 (Ont. C.A.). If the RCMP provides this Court with an unreliable
record, such as where it fails to videotape an interview, when such facilities are available, the
non-recorded interrogation may be “suspect”: Moore-McFarlane at para. 65; R. v. Ahmed
(2002), 166 O.A.C. 254, 170 C.C.C. (3d) 27 (Ont. C.A.). In such a case, this Court must
determine whether Cst. Brophy’s testimony is a sufficient substitute for the videotaped
recording, such that it will satisfy the Crown’s onus: Moore-McFarlane at para. 65.

[50] This Court finds that the Applicant made none of his statements to Cst. Brophy as a result
of any threats, promises or inducements. To this extent, this Court agrees with the Burrows Voir
Dire Decision. There are a number of things to note concerning the “missing” portion of the
videotape:

1. It was the Applicant who asked to see Cst. Brophy. Cst. Brophy had no intention
of visiting with the Applicant that day (except, perhaps, to deal with the
Applicant’s judicial interim release, although that is not clear). 
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2. When the videotape started, after the “missing” portion, there is nothing which
indicates that the Applicant was intimidated (which might indicate that Cst.
Brophy threatened him), or enthusiastic about responding to Cst. Brophy’s
inquiries (which might indicate that Cst. Brophy provided the Applicant with an
inducement or other promise). In fact, the Applicant’s affect changed little from
the day before. He provided little in the way of information that clarified or
bolstered the information he provided to Cst. Brophy on April 11, 2005, despite
Cst. Brophy’s “more aggressive” approach. 

[51] This Court has no doubt that the statements the Applicant made to Cst. Brophy on the
morning of April 12, 2005, were voluntary. Cst. Brophy was a forthright and credible witness.
For example, he readily admitted that he might have insulted the Applicant during the “missing”
portion of the videotape. Thus, this Court accepts Cst. Brophy’s testimony in its entirety that he
did not threaten the Applicant, or make to the Applicant any promises, or provide the Applicant
with any inducements. As well, it accepts Cst. Brophy’s testimony that the “missing” portion of
the videotape involved a very short period, in which he did most of the talking. As a result, this
Court agrees with the conclusions that Justice Burrows reached in the Burrows Voir Dire
Decision.

B. The “Cell Plant” Conversations

[52] When this Court inquired of the Crown on its intended use for Cst. McCoshen’s
testimony, the Crown responded that it would not directly use that testimony in the trial proper.
Rather, Cst. McCoshen’s testimony was advanced only for cross-examination purposes. Thus, it
is premature for this Court to rule on the admissibility of the “cell plant” conversations.

[53] However, for the purposes of assisting counsel on how this Court might approach the
issue of whether it would permit the Crown to use Cst. McCoshen’s testimony, this Court sees
no unfairness in permitting the Crown to enter this testimony into the trial proper. The extent to
which this testimony is of use to this Court will be a question of the weight it places on Cst.
McCoshen’s testimony:

• Is the testimony reliable? 

• Does the testimony have any probative value to this Court’s determination of an
issue it will face in the trial proper? 

• To what extent is Cst. McCoshen’s testimony prejudicial to the Applicant, as
against its probative value? 

[54] Like many of the issues that this Court faces in this pre-trial application, this Court must
respond to these questions by taking a contextual approach. As stated in the head note of R. v.
Harrer, 1995 CarswellBC 651 (S.C.C.), which accurately summarizes the majority’s decision:
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If the admission of crucial evidence, such as the out-of-court self-incriminatory
statement, would violate the principles of fundamental justice, the trial would not
be fair. The concepts of "fairness" and "principles of fundamental justice" vary
with the context in which they are invoked. There is a delicate balance in
accommodating the interests of the individual and those of the state in providing a
fair and workable system of justice.

[55] In the result, this Court would admit Cst. McCoshen’s testimony, but will determine the
weight it places on that testimony if it is required so to do.

C. The Applicant’s Charter s. 10(b) Rights 

1. Introduction

[56] Charter s. 10(b) provides:

10. Everyone has the right on arrest or detention 

...

(b) to retain and instruct counsel without delay and to be informed of that 
right; and

2. The Initial Consultation with Counsel

[57] When Cst. Brophy arrested the Applicant, he advised the Applicant of his right to
counsel. This Court finds that the Applicant stated that he wanted to contact counsel immediately
on being advised of this right. Neither Cst. Brophy nor any of the other members of the RCMP
had any discussions with the Applicant from the time of his arrest until the Applicant arrived at
the Stony Plain RCMP detachment. During this time, the Applicant made unprompted
utterances. Immediately on their arrival, and after the Applicant was processed, Cst. Brophy took
the Applicant to the telephone room. Although the Applicant, with Cst. Brophy’s assistance, was
unable to contact Mr. Lennon, the Applicant spoke to Mr. Fontaine. He did so in private.

[58] In R. v. Bartle, [1994] 3 S.C.R. 173 at 192, 118 D.L.R. (4th) 83 the court said:

This court has said on numerous previous occasions that s. 10(b) of the Charter
imposes the following duties on state authorities who arrest or detain a person:

(1) to inform the detainee of his or her right to retain and instruct counsel
without delay and of the existence and availability of legal aid and duty
counsel;
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(2) if a detainee has indicated a desire to exercise this right, to provide the
detainee with a reasonable opportunity to exercise the right (except in
urgent and dangerous circumstances); and

(3) to refrain from eliciting evidence from the detainee until he or she has
had that reasonable opportunity (again, except in cases of urgency or
danger).

(See also R. v. Manninen, [[1987] 1 S.C.R. 1233, 41 D.L.R. (4th) 301] at pp.
1241-42, R. v. Evans, [1991] 1 S.C.R. 869 at 890 and R. v. Brydges [[1990] 1
S.C.R. 190, 103 N.R. 282] at pp. 203-4.) The first duty is known as an
informational duty. The second and third duties are known as implementation
duties, and are not triggered unless and until a detainee indicates a desire to
exercise their right to counsel.

[59] Justice Berger in R. v. Luong, 2000 ABCA 301, 271 A.R. 368 at para. 12, provides a 
consolidated restatement of the nature and obligations that result from Charter s. 10(b):

1. The onus is upon the person asserting a violation of his or her Charter
right to establish that the right as guaranteed by the Charter has been
infringed or denied.

2. Section 10(b) imposes both informational and implementational duties on
state authorities who arrest or detain a person.

3. The informational duty is to inform the detainee of his or her right to
retain and instruct counsel without delay and of the existence and
availability of Legal Aid and duty counsel.

4. The implementational duties are two-fold and arise upon the detainee
indicating a desire to exercise his or her right to counsel.

5. The first implementational duty is "to provide the detainee with a
reasonable opportunity to exercise the right (except in urgent and
dangerous circumstances)". R. v. Bartle (1994), 92 C.C.C. (3d) 289
(S.C.C.) at 301.

6. The second implementational duty is "to refrain from eliciting evidence
from the detainee until he or she has had that reasonable opportunity
(again, except in cases of urgency or danger)". R. v. Bartle, supra, at 301.

7. A trial judge must first determine whether or not, in all of the
circumstances, the police provided the detainee with a reasonable
opportunity to exercise the right to counsel; the Crown has the burden of
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establishing that the detainee who invoked the right to counsel was
provided with a reasonable opportunity to exercise the right.

8. If the trial judge concludes that the first implementation duty was
breached, an infringement is made out.

9. If the trial judge is persuaded that the first implementation duty has been
satisfied, only then will the trial judge consider whether the detainee, who
has invoked the right to counsel, has been reasonably diligent in
exercising it; the detainee has the burden of establishing that he was
reasonably diligent in the exercise of his rights. R. v. Smith, (1989), 50
C.C.C. (3d) 308 (S.C.C.) at 315-16 and 323.

10. If the detainee, who has invoked the right to counsel, is found not to have
been reasonably diligent in exercising it, the implementation duties either
do not arise in the first place or will be suspended. R. v. Tremblay (1987),
37 C.C.C. (3d) 565 (S.C.C.) at 568; R. v. Ross (1989), 46 C.C.C. (3d) 129
(S.C.C.) at 135; R. v. Black (1989), 50 C.C.C. (3d) 1 (S.C.C.) at 13; R. v.
Smith, supra, at 314; R. v. Bartle, supra, at 301 and R. v. Prosper (1994),
92 C.C.C. (3d) 353 (S.C.C.) at 375-381 and 400-401. In such
circumstances, no infringement is made out.

11. Once a detainee asserts his or her right to counsel and is duly diligent in
exercising it, (having been afforded a reasonable opportunity to exercise
it), if the detainee indicates that he or she has changed his or her mind and
no longer wants legal advice, the Crown is required to prove a valid
waiver of the right to counsel. In such a case, state authorities have an
additional informational obligation to "tell the detainee of his or her right
to a reasonable opportunity to contact a lawyer and of the obligation on
the part of the police during this time not to take any statements or require
the detainee to participate in any potentially incriminating process until he
or she has had that reasonable opportunity" (sometimes referred to as a
"Prosper warning"). R. v. Prosper, supra, at 378-79. Absent such a
warning, an infringement is made out.

[60] This Court finds that Cst. Brophy complied with the Bartle exhortation. Cst. Brophy did
not breach the Applicant’s Charter rights in this regard. In fact, Cst. Brophy went further.
Following the second part of the first interview with the Applicant, at 19:52 hours on April 11,
2005, the Applicant asked if he could try and reach Mr. Lennon. Cst. Brophy complied
immediately with the Applicant’s request.

[61] The Applicant conceded during argument that he has no issue with the steps that Cst.
Brophy took on April 11, 2005. In other words, he does not allege that the RCMP breached his
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Charter s. 10(b) rights or the voluntariness of any of his statements that he provided to Cst.
Brophy on that day.

3. Alleged Breach of the Applicant’s Charter s. 10(b) Rights

[62] The parties spent the majority of their time arguing the issue of whether Cst. Brophy and,
later, Cst. Waldorf, breached the Applicant’s Charter s. 10(b) rights.

[63] In the Burrows Voir Dire Decision, Justice Burrows provided the exchange between Cst.
Waldorf and the Applicant, set forth above. He then concluded:

44 ... [I]t is clear in the excerpt just set out that Mr. Briscoe wanted an
opportunity to speak to a lawyer. For the first time he indicated dissatisfaction
with the contact he had had with a lawyer the previous day. Constable Waldorf
said his conversation with a lawyer the previous day was "good enough". Though
he did not expressly state that Mr. Briscoe would not be allowed to contact a
lawyer, he went on to question him and in fact, did not honour Mr. Briscoe's clear
request.

45          In my view this was a violation of Mr. Briscoe's right to counsel.

[64] It is at this point that this Court must consider whether Hansard Spruce Mills applies
such that it “will only go against a judgment of another judge of this Court” on the basis that
“subsequent decisions have affected the validity of [the Burrows Voir Dire Decision].” After
Justice Burrows provided us with the Burrows Voir Dire Decision, the Supreme Court of Canada
delivered its decisions in R. v. Sinclair, 2010 SCC 35, [2010] 2 S.C.R. 310, R. v. McCrimmon,
2010 SCC 36, [2010] 2 S.C.R. 402, and R. v. Willier, 2010 SCC 37, [2010] 2 S.C.R. 429
[collectively, the “Counsel Trilogy”], which all dealt with the implementation requirements of
Charter s. 10(b). The Applicant argues that none of the Counsel Trilogy applies to the case
before this Court, and he distinguishes each of them, based on their facts. Thus, this Court must
present a very brief overview of each of the Counsel Trilogy.

a. R. v. Sinclair, 2010 SCC 35, [2010] 2 S.C.R. 310

[65] In Sinclair, the police arrested the accused for the second degree murder of another
individual. On his arrest, the police advised the accused that they were arresting him for the
killing, that he had the right to retain and instruct counsel without delay, that he could call any
lawyer he wanted, and that a Legal Aid lawyer would be available free of charge (para. 5). When
the police asked the accused whether he wanted to call a lawyer, he responded, “Not right this
second.” (para. 5). The police then took the accused to the police detachment, with assurances
that he would have another opportunity to contact counsel once they got there.

[66] After the police booked the accused, he was again asked whether he wanted to exercise
his right to counsel. This time he told the officer that he wanted to speak with a specific lawyer,
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whom he had retained to defend him on an unrelated charge (para. 6). The police placed the call
and the accused spoke with that lawyer by telephone in a private room for about three minutes.
The police officer asked the accused whether he was satisfied with the call, to which the accused
replied, “Yeah, he's taking my case.” (para. 6). About three hours later, the police officer called
that lawyer to find out if he was coming to the police station to meet with the accused. The
lawyer said he would not be attending at the station because he did not yet have a Legal Aid
retainer, but he asked to speak with the accused again by telephone (para. 7). That resulted in
another three-minute phone call with the accused in a private room. Afterwards, the accused
again told police officer that he was satisfied with the call (para. 7).

[67] A different police officer interviewed the accused later that day for about five hours.
Before that interview began, that officer confirmed with the accused that he had been advised of,
and had exercised, his right to counsel. The officer also warned the accused that he did not have
to say anything and informed him that the interview was being recorded and could be used in
court (para. 8). As the interview began, the accused said that he had nothing to say until his
lawyer was present (para. 8). The officer confirmed that the accused indeed had the right not to
speak. The officer also said that, as he understood Canadian law, the accused had the right to
consult his lawyer but did not have the right to have the lawyer present during questioning (para.
8). The officer continued to interview the accused by attempting to build trust with the accused
while eliciting some preliminary information.

[68] Later, the accused again expressed discomfort with the officer interviewing him in the
absence of his lawyer. The officer repeated that the accused had the right to choose whether to
talk or not to talk. The officer also expressed the view that the police had already satisfied the
accused’s right to counsel by the earlier telephone calls. This explanation seemed to satisfy the
accused (para. 9).

[69] The officer continued asking the accused questions and included some incriminating
discoveries that had resulted from the investigation. The accused continued to exercise his right
to silence and asked that he be allowed to speak with his lawyer (para. 10). Altogether, the
accused alternately expressed his desire to speak with his lawyer and his intention to remain
silent on matters touching his involvement in the killing four or five times. Each time, the officer
emphasized that it was the accused’s choice to make (para. 10).

[70] Eventually, the accused made incriminating statements (para. 11). After that, the officer
returned the accused to his cell, where he made further incriminating statements to a “cell plant”
(para. 12).

[71] The ratio decidendi of Sinclair is best summarized by an introductory paragraph that
explains the judgment’s subject and rationale:

2        We conclude that s. 10(b) does not mandate the presence of defence
counsel throughout a custodial interrogation. We further conclude that in most
cases, an initial warning, coupled with a reasonable opportunity to consult
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counsel when the detainee invokes the right, satisfies s. 10(b). However, the
police must give the detainee an additional opportunity to receive advice from
counsel where developments in the course of the investigation make this
necessary to serve the purpose underlying s. 10(b) of providing the detainee with
legal advice relevant to his right to choose whether to cooperate with the police
investigation or not. To date, this principle has led to the recognition of the right
to a second consultation with a lawyer where changed circumstances result from:
new procedures involving the detainee; a change in the jeopardy facing the
detainee; or reason to believe that the first information provided was deficient.
The categories are not closed.

[72] The Applicant argues that the most important factual difference between Sinclair and the
case before this Court is that the accused in Sinclair was able to consult with his counsel of
choice before the police interviewed him. In the case before this Court, the Applicant was not
able to reach Mr. Lennon, his apparent counsel of choice. Furthermore, the Applicant argues, the
Supreme Court of Canada did not indicate how courts should respond to situations where the
police hold out to a detainee the prospect of future consultations with counsel and then, when the
detainee asks for such access, the police do not allow the detainee to contact counsel.  

b. R. v. McCrimmon, 2010 SCC 36, [2010] 2 S.C.R. 402

[73] In McCrimmon, the police arrested the accused in relation to eight assaults committed
against five different women. On his arrest, a police officer advised the accused of the reasons
for his arrest, his right to retain and instruct counsel, and his right to remain silent. As well, the
officer told the accused that he could call any lawyer he wanted, and that he had a right to
contact a Legal Aid lawyer through a 24-hour telephone service. The accused stated that he
wished to speak to a lawyer (para. 1).

[74] The police then took the accused to the police detachment where he provided the police
with the name of a lawyer with whom he wished to speak. A police officer called that lawyer’s
office, but was unable to reach him and left a message on the answering machine. The officer did
not attempt to find the lawyer’s home telephone number, nor did the accused ask the officer to
do so (para. 7). The accused said to the officer, “I don’t know if I’ll hear back from him. Like I
said, I only used him once. He’s the only guy I know. I’ve never really dealt with a lawyer
before.” The officer then asked the accused if he would like to call a Legal Aid lawyer, to which
he replied, “Well, yes, definitely, but I prefer Mr. Cheevers.” The accused then spoke privately
with duty counsel for approximately five minutes. At the end of his conversation, the accused
confirmed that he was satisfied with the consultation and that he understood the advice that duty
counsel provided to him (para. 7).

[75] A different officer then took the accused into an interview room and spoke with him for
about three hours and twenty minutes. At the outset, the accused confirmed having spoken with a
Legal Aid lawyer, and said the Legal Aid lawyer advised him that he did not have to say
anything to the police (para. 8). The officer affirmed the accused’s right to silence, cautioned
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him that anything he said could be used against him, and commenced with the investigative
interview (para. 8).

[76] When the officer turned to the incidents under investigation, the accused stated that he
did not want to discuss the topic until he had spoken with his lawyer, but, at the same time,
indicated that he did not mind speaking with the officer. The officer told the accused that he had
the choice to talk or not to talk, but that he could not have his lawyer in the interview room with
him. The officer revealed possible incriminating evidence that the investigation had discovered.
The accused repeated his request to speak to his own lawyer (para. 9). The officer declined this
request, stating his understanding that the accused had already exercised his right to counsel by
speaking to duty counsel and had expressed satisfaction with the advice he had received. The
accused asked to be taken back to his cell, indicating that he was not going to answer any more
questions  (para. 9). The officer continued in his attempts to persuade the accused to discuss the
incidents under investigation. The officer interspersed his remarks with references to what the
police knew about the incident and referring to witness statements. The accused insisted that he
would not speak without his lawyer, stating “my voice will be heard in the end, with my lawyer.”
(para. 10). The officer affirmed that the accused had a right to exercise his right to silence and
that he did not have “to keep repeating it ... to get that.” (para. 10). Eventually, the accused made
a number of statements implicating himself in the offences (para. 11).

[77] The Supreme Court of Canada’s ratio decidendi in McCrimmon is explained in these
introductory paragraphs:

3        ... [W]e reject Mr. McCrimmon's submission that s. 10(b) requires the
presence, upon request, of defence counsel during a custodial interrogation. We
also agree with the courts below that no s. 10(b) violation ensued from the failure
to provide him with an opportunity to consult with the particular lawyer of his
choice prior to the interrogation or from the denial of his requests for further
consultation during the course of the interrogation. As explained in Sinclair, the
police may provide the detainee with any number of opportunities to consult with
counsel. However, they are constitutionally required to do so only where
developments in the course of the interrogation make this necessary to serve the
purpose underlying s. 10(b) of providing the detainee with legal advice relevant to
his right to choose whether to cooperate with the police investigation or not.
Where no such change occurs, the better approach is to continue to deal with
claims of subjective incapacity or intimidation under the confessions rule.

4        In this case, there was no change in circumstances triggering a right to
renewed consultation with counsel. Further, the trial judge properly considered
any impact on Mr. McCrimmon arising from the police's refusals to facilitate
further contacts with counsel in assessing the voluntariness of the statements. We
see no reason to interfere with the trial judge's conclusion that the statements were
voluntary or his dismissal of the Charter application.
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[Emphasis added.]

[78] The Applicant concedes that there are similarities between the facts in McCrimmon and
the facts before this Court. He argues, however, that in McCrimmon, it does not appear that the
police ever told the accused that, on his request, he would be allowed further access to legal
counsel. In the case before this Court, Cst. Waldorf knew that the Applicant had yet to speak
with his apparent counsel of choice. Yet, Cst. Waldorf refused to allow the Applicant any further
access to counsel before proceeding with the interview.

c. R. v. Willier, 2010 SCC 37, [2010] 2 S.C.R. 429 

[79] In Willier, the police arrested the accused for the murder of an individual. The police
took the accused to a hospital, because the accused told the police that he had taken a number of
pills (para. 8). While in the emergency ward, the police informed the accused of the reason for
his arrest, and of his right to retain and instruct a lawyer without delay (para. 9). They told the
accused that he could call any lawyer he wanted, informed him of the availability of free duty
counsel, and provided him with a telephone book and the toll-free number for Legal Aid (para.
9).

[80] After the accused was released from the hospital at approximately midnight, the police
took him to the police detachment. When they again informed him of his right to counsel, he
asked to speak to a free lawyer. The accused had a three-minute conversation with duty counsel,
following which he was returned to his cell for the night (para. 10).

[81] The next morning, a Sunday, another officer confirmed with the accused that he had
spoken with a lawyer the night before and offered him another opportunity to contact counsel.
The accused indicated that he wanted to speak with a specific lawyer (para. 11). The officer
dialed that lawyer’s telephone number, passed the telephone to the accused, and left the accused
in the room so he could leave a message on the lawyer’s answering machine. After the accused
hung up the telephone, the officer asked him if he wanted to contact another lawyer. He declined
the offer, indicating that his preference was to wait (para. 9). After the officer informed him that
the lawyer the accused attempted to call would not likely be available until the next day, and of
the immediate availability of Legal Aid, the accused opted to speak with duty counsel a second
time. After a brief one-minute conversation with a Legal Aid lawyer, the police returned the
accused to his cell (paras. 10-11).

[82] About 50 minutes later, a different officer initiated an investigative interview with the
accused. After confirming the accused’s prior consultations with Legal Aid, the officer again
informed the accused of his right to retain and instruct counsel and offered him another
opportunity to contact a lawyer before continuing with the interview (para. 12). The accused
indicated that he was satisfied with the advice he had received from Legal Aid. The officer
repeated the caution that the accused had the right to remain silent (para. 12). The officer
indicated that he would proceed with the interview, but that the accused would be free at any
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time during the interview to stop and call a lawyer. Thereafter, the accused did not stop the
interview. During the ensuing exchange, the accused made incriminatory statements (para. 12).

[83] The Supreme Court of Canada’s ratio decidendi in Willier is as follows:

24        ... While the right to choose counsel is certainly one facet of the guarantee
under s. 10(b), the Charter does not guarantee detainees an absolute right to retain
and instruct a particular counsel at the initial investigative stage regardless of the
circumstances.

...

35        Should detainees opt to exercise the right to counsel by speaking with a
specific lawyer, s. 10(b) entitles them to a reasonable opportunity to contact their
chosen counsel prior to police questioning. If the chosen lawyer is not
immediately available, detainees have the right to refuse to speak with other
counsel and wait a reasonable amount of time for their lawyer of choice to
respond. What amounts to a reasonable period of time depends on the
circumstances as a whole, and may include factors such as the seriousness of the
charge and the urgency of the investigation. If the chosen lawyer cannot be
available within a reasonable period of time, detainees are expected to exercise
their right to counsel by calling another lawyer or the police duty to hold off will
be suspended ...

[Emphasis added, citations excluded].

[84] The Applicant argues that Willier is distinguishable from the case before this Court,
because the police in Willier honoured the accused’s request and granted him further access to a
telephone the next morning. At the beginning of the interview, the officer again told the accused
of his right to consult with counsel and that if the accused wished to talk with a lawyer again he
had only to make that request and the interview would be stopped to accommodate his wishes.
The accused did not again ask to be allowed to speak with counsel.

[85] In the case before this Court, the Applicant argues that he did not waive or relinquish his
right to consult with his apparent counsel of choice. When he requested a chance to renew his
efforts to reach that lawyer, the police refused, despite their promises earlier of letting him have
access to counsel as he might from time to time request.

4. Application and Relevance of the Counsel Trilogy

[86] The Crown argues that the Counsel Trilogy and, in particular, some of the obiter dicta
that the Supreme Court of Canada expresses in those cases apply to the case before this Court. In
other words, the Counsel Trilogy provides general principles that set out the scope and nature of
a detainee’s right to counsel. Those general principles are relevant to the present case.
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[87] Factually, the Crown argues that the Applicant did indeed have the right to contact Mr.
Lennon and, when he was unable to contact Mr. Lennon the first time, he chose to contact Mr.
Fontaine. In other words, the lawyer whom the Applicant successfully contacted, Mr. Fontaine,
became the Applicant’s chosen counsel. The Applicant never expressed to the RCMP that Mr.
Lennon was his specific counsel of choice. The Applicant did not await a return call from Mr.
Lennon, nor did he even leave a message for Mr. Lennon to contact the Applicant at the
detachment.

[88] As well, the Crown argues that it was the Applicant who chose to speak with Cst. Brophy
on April 12, 2005. Cst. Brophy had no intention of interviewing the Applicant that day, and
when the Applicant started his meeting with Cst. Waldorf, it was Cst. Waldorf who raised the
matter of the Applicant wanting to speak with counsel. The Applicant did not raise the issue with
Cst. Waldorf. The next time the Applicant asked to speak with Mr. Lennon was late in the
morning on April 12, 2005. At that time, Cst. Brophy testified, the Applicant wanted to speak
with Mr. Lennon to discuss issues concerning his judicial interim release.

[89] The critical issue with which this Court must deal, at this point, is the impact of the
rulings and commentary that the Supreme Court of Canada provides in the Counsel Trilogy. This
Court acknowledges that the fact scenarios in each of the cases in the Counsel Trilogy are not the
same as the circumstances of the Applicant’s consultation with counsel and interview process.
Accordingly, the rationes decidendi reflected in those cases do not necessarily apply to the case
before this Court, so the commentary could be considered as the Supreme Court of Canada’s
obiter dicta on the larger issue of right to counsel and the appropriate interpretation of Charter s.
10(b) and the obligations that provision places on law enforcement personnel.

[90] The Supreme Court of Canada addressed the debate of the binding nature of its obiter
dicta in R. v. Henry, 2005 SCC 76, [2005] 3 S.C.R. 609:

57          The issue in each case, ... is what did the case decide? Beyond the ratio
decidendi which, ... is generally rooted in the facts, the legal point decided by this
Court may be as narrow as the jury instruction at issue in Sellars or as broad as
the Oakes test. All obiter do not have, and are not intended to have, the same
weight. The weight decreases as one moves from the dispositive ratio decidendi
to a wider circle of analysis which is obviously intended for guidance and which
should be accepted as authoritative. Beyond that, there will be commentary,
examples or exposition that are intended to be helpful and may be found to be
persuasive, but are certainly not "binding" in the sense the Sellars principle in its
most exaggerated form would have it. The objective of the exercise is to promote
certainty in the law, not to stifle its growth and creativity. The notion that each
phrase in a judgment of this Court should be treated as if enacted in a statute is
not supported by the cases and is inconsistent with the basic fundamental
principle that the common law develops by experience.
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The Applicant paraphrased this analysis by using an analogy of concentric circles; the farther the
obiter dicta moves from the centre of the circle (the ratio decidendi), the less weight a court
should place on that obiter dicta.

[91] The Supreme Court of Canada chose to deliver the Counsel Trilogy on the same date, and
referred, in each case, to the other cases in the Counsel Trilogy. Why? The answer to this
question is reflected in the introductory wording in McCrimmon, where the court said:

1        This appeal and its companion cases, R. v. Sinclair, 2010 SCC 35 (S.C.C.),
and R. v. Willier, 2010 SCC 37 (S.C.C.), elaborate upon the nature and limits of
the right to counsel provided under s. 10(b) of the Canadian Charter of Rights
and Freedoms. [Emphasis added].

[92] Thus, the Supreme Court of Canada was dealing with the broader issue of the nature and
limits of a detainee’s Charter s. 10(b) rights. Although each of the cases in the Counsel Trilogy
dealt with different aspects of this right, this Court finds that some of the obiter dicta is
“intended for guidance and ... should be accepted as authoritative.” That does not mean that
every sentence and example that the Supreme Court of Canada provides in the Counsel Trilogy
will carry the same weight. However, for this Court to attempt to parse out each such aspect
serves no useful purpose, if the obiter dictum falls within the broad scope of the court’s
elaboration of a detainee’s right to counsel.

[93] On April 12, 2005, once Cst. Brophy took the Applicant to the RCMP detachment, the
Applicant said he wanted to call Mr. Lennon. Cst. Brophy specifically said:

He indicated he wanted to call Lennon and Barlow lawyers and I believe
mentioned that he had used Mr. Bruce Lennon at some point in the past and
wanted to try and get in touch with him.

Transcript of Voir Dire Proceedings, December 5, 2011, p. 13, ll. 8-10

[94] This Court finds that Mr. Lennon was the Applicant’s counsel of choice. Although the
Crown argues that the Applicant never said specifically that Mr. Lennon was his counsel of
choice, one would be hard-pressed to say that Mr. Lennon was not. He was the Applicant’s first
choice, and the person whom the Applicant repeatedly attempted to contact.

[95] However, Cst. Brophy did not hesitate to allow the Applicant to contact Mr. Lennon, and,
in fact, helped the Applicant facilitate this contact. Mr. Lennon was not available, and rather than
wait for Mr. Lennon to become available, the Applicant immediately took up the offer to contact
other counsel. Cst. Brophy did not recommend or select Mr. Fontaine for the Applicant. The
Applicant chose Mr. Fontaine on his own. He was satisfied with the advice Mr. Fontaine
provided to him. This is not unlike the situation in McCrimmon where the court said:
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19        In this case, we agree with the courts below in rejecting Mr. McCrimmon's
contention that he was denied the right to counsel of choice in a manner that
contravened his rights under s. 10(b). While Mr. McCrimmon expressed a
preference for speaking with Mr. Cheevers, the police rightly inquired whether he
wanted to contact Legal Aid instead when Mr. Cheevers was not immediately
available. Mr. McCrimmon agreed, exercised his right to counsel before the
interview began, and expressed satisfaction with the consultation. He also
indicated an awareness of his rights at the commencement of the interview. In
these circumstances, there was no further obligation on the police to hold off the
interrogation until such time as Mr. Cheevers became available. [Emphasis
added.]

See also Willier at para. 35 supra, which deals with this issue directly, and Willier para. 39,
which says that if an accused exercises their right to counsel by opting to speak with Legal Aid
rather than their counsel of choice, the police need not provide the accused with a “Prosper
warning.” 

[96] One of the most important statements that flows from the Counsel Trilogy appears in
Sinclair at para. 64, where the court said, “the right to counsel is essentially a one-time matter
with few recognized exceptions.” That is the starting point for any analysis of this issue. Sinclair
also provides us with examples of those “few recognized exceptions” and said:

For the purpose of providing guidance to investigating police officers, it is helpful
to indicate situations in which it appears clear that a second consultation with
counsel is so required (at para. 49).

[97] The examples that the Supreme Court of Canada provides are:

a. a new and non-routine procedure which involves the detainee (para. 50);

b. a change in jeopardy (para. 51); and 

c. a reason to question the detainee’s understanding of their Charter s. 10(b) right
(para. 52).

a. Non-Routine Procedures

[98] The new and non-routine procedures involving the detainee are those that go beyond
questioning. In Sinclair, the court referred to questioning as a routine procedure. It then provided
examples of “non-routine procedures,” such as “participation in a lineup or submitting to a
polygraph” (at para. 50).
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[99] Subsequent to the Counsel Trilogy, the Alberta Court of Appeal has indicated that a
police recording of an interview is not a “non-routine procedure”: R. v. Wu, 2010 ABCA 337 at
paras. 69-71, 44 Alta. L.R. (5th) 333.
 
[100] The Applicant argues that two “non-routine procedure events” occurred during the
Applicant’s interviews with Cst. Brophy:

1. when Cst. Brophy started discussing the nature of DNA and then asked the
Applicant whether he would consent to provide a DNA sample [Transcript of the
Applicant’s Statements, April 11, 2005 Tape 1, pp. 23-25. Transcript of the
Applicant’s Statements, April 11, 2005 Tape 3, p. 11]; and 

2. when the Applicant suggested to Cst. Brophy that Cst. Brophy conduct a
polygraph test, and when Cst. Brophy asked the Applicant whether he would
consent to a polygraph test, [Transcript of the Applicant’s Statements, April 11,
2005 Tape 3, p. 11].

[101] This Court finds an officer’s obligation to provide a detainee with a new opportunity to
consult counsel arises before a detainee’s active participation in the non-routine procedure, and
not during a discussion of the procedure or after a commitment to participate. In Sinclair at para.
50 the Supreme Court of Canada specifically described the trigger for a renewed Charter s. 10(b)
right as, “participation in” or “submitting to” a procedure. It did not use the phrases “agreeing
to” or “consenting to.” 

[102] Furthermore, the Supreme Court of Canada did not identify a detainee’s providing a
DNA sample as one of its examples of a non-routine procedure. This Court need not decide
whether this is a non-routine procedure, as the Applicant, in any event, did not provide a DNA
sample. On the evidence that the parties presented to this Court, Cst. Brophy did not place the
Applicant in a position of having to participate in any non-routine procedure, as the RCMP
restricted their investigation during this period to questioning the Applicant.

b. A Change in Jeopardy

[103] The Supreme Court of Canada in Sinclair states that the police are required to allow a
detainee a further consultation with counsel when the detainee faces a change in jeopardy:

51        The detainee is advised upon detention of the reasons for the detention: s.
10(a). The s. 10(b) advice and opportunity to consult counsel follows this. The
advice given will be tailored to the situation as the detainee and his lawyer then
understand it. If the investigation takes a new and more serious turn as events
unfold, that advice may no longer be adequate to the actual situation, or jeopardy,
the detainee faces. In order to fulfill the purpose of s. 10(b), the detainee must be
given a further opportunity to consult with counsel and obtain advice on the new
situation. [Emphasis added.]
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[104] The Applicant argues that, although Cst. Brophy told the Applicant on April 11, 2005,
that he was being arrested for murder, the Applicant was not actually charged with murder until
April 12, 2005. As well, Cst. Brophy and the Applicant had the following exchange on April 11,
2005:

Applicant: And [sigh], I just think I made a mistake. What is gonna, like, I’m
still obviously charged with this major charge.

Cst. Brophy: You are not charged with anything yet. You’re arrested for
Homicide. Ok, big difference.

Applicant: Oh, ok [unintel.].

Cst. Brophy: If you were charged you’d be in front of a JP. Ok.

Applicant: Ok.

Cst. Brophy: This is still under investigation. You’re under arrest for this right now. Ok,
you understand the difference?

Applicant: Yeah.

[Transcript of the Applicant’s Statements, April 11, 2005 Tape 3, p. 18]

Thus, the Applicant argues that his jeopardy changed when the RCMP charged him with the
murder.

[105] What is a change in jeopardy? In R. v. V. (S.E.), 2009 ABCA 108, 448 A.R. 351 the
Alberta Court of Appeal said:

27 ... A change in jeopardy requiring a re-caution involves a fundamental and
discrete change in the purpose of the investigation, such as a different and
unrelated offence or a significantly more serious offence than that contemplated at
the time of the prior warning, or an additional offence ... It is not a change in
jeopardy under s. 10(b) for a detainee to gradually learn more about the evidence
against him during the police interview ... [Citations excluded, emphasis added].

[106] More recently, the Alberta Court of Appeal said in R. v. Nelson, 2010 ABCA 349, 490
A.R. 271:

27 ... The arrest for the murders left the appellant with full knowledge of the
crimes the police suspected he had committed and that he would be questioned
with respect to those crimes. In R. v. Sinclair, 2010 SCC 35 (S.C.C.) at para 32,
the Supreme Court noted that, in the context of a custodial detention, the purpose
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of s.10(b) of the Charter is to support the detainee's right to choose whether to
cooperate with the police investigation or not, by giving him access to legal
advice on the "situation" he is facing. In this case there is no doubt that the
appellant knew the situation he was facing and was able to get advice regarding
that situation before he was questioned by police. [Emphasis added.]

These passages clearly indicate that the ‘new jeopardy’ Charter s. 10(b) right exists, such that a
detainee can obtain advice concerning a previously undisclosed offense, or an offense that is
more serious than the one which the detainee was initially suspected of committing.

[107] The issue concerning the detainee’s change in their jeopardy ties closely to their right to
be advised of the reason why the police arrested them in the first place. In R. v. Latimer, [1997]
1 S.C.R. 217, 142 D.L.R. (4th) 577 the Supreme Court of Canada said:

28          Section 10(a) of the Charter provides the right to be informed promptly
of the reasons for one's arrest or detention. The purpose of this provision is to
ensure that a person "understand generally the jeopardy" in which he or she finds
himself or herself ... There are two reasons why the Charter lays down this
requirement: first, because it would be a gross interference with individual liberty
for persons to have to submit to arrest without knowing the reasons for that arrest,
and second, because it would be difficult to exercise the right to counsel protected
by s. 10(b) in a meaningful way if one were not aware of the extent of one's
jeopardy ... [Citations excluded, emphasis added].

[108] In the case before this Court, Cst. Brophy advised the Applicant of the reason for his
arrest, which was murder. On April 12, 2005, the RCMP charged the Applicant with murder.
There was no fundamental and discrete change in the purpose of the RCMP’s investigation, such
as a different and unrelated offence or a significantly more serious offence or an additional
offence than that contemplated at the time the Applicant contacted Mr. Fontaine. The Applicant
had full knowledge of the crime the RCMP suspected he had committed. As well, the Applicant
knew that the RCMP would be questioning him with respect to that crime. He knew the
“situation” he was facing and was able to get advice from Mr. Fontaine regarding that “situation”
before Cst. Brophy and Cst. Waldorf questioned him. He understood the jeopardy he was facing.

[109] The Applicant argues that this Court should apply the “change in jeopardy test” that the
Supreme Court of Canada applied in R. v. Paternak, [1996] 3 S.C.R. 607 at para. 1, 203 N.R.
250, where, in a two-paragraph judgment, the court held that the police violated that accused’s
Charter s. 10(b) rights when, “the police officer concluded that the appellant had committed the
offence and advised the appellant accordingly.” 

[110] Although this broad statement might apply to the case before this Court, the Ontario
Court of Appeal in R. v. Chalmers, 2009 ONCA 268, 247 O.A.C. 250, clarified the situation
with which the Supreme Court of Canada was dealing, when it said:
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42 ... It is not apparent from the brief endorsement of Sopinka J. in Paternak,
what facts the Supreme Court relied on in allowing the appeal; however, the
appellant's factum in the Supreme Court in that case appears to indicate that Mr.
Paternak was initially interviewed as a witness and that he was never told he was
a suspect prior to the point of his detention. [Emphasis added.]

That factual matrix makes Paternak distinguishable from the case before this Court. The RCMP
were not interviewing the Applicant as a witness. They were interviewing the Applicant as a
suspect, and he knew that was the case.

c. The Applicant’s Understanding His Charter s. 10(b) Rights

[111] The Applicant did not argue that he did not understand that he had a right to contact
counsel pursuant to Charter s. 10(b). Had he argued this, this Court would have found that he
was well aware of this right after his arrest and throughout his interviews with the RCMP
officers.

5. Application of the General Counsel Trilogy Principles

[112] As mentioned earlier, the Applicant argues that the Counsel Trilogy does not apply to a
situation where:

a) the police hold out to a detainee the prospect of future consultations with counsel,
and

b) the police then do not allow the detainee to contact counsel when the detainee
asks for that access.

[113] This is not an exception identified by the Supreme Court of Canada that would entitle the
detainee to a second consultation with counsel. In fact, the court was alive to this issue when it
said in Sinclair:

49        The police, of course, are at liberty to facilitate any number of further
consultations with counsel. In some circumstances, the interrogator may even
consider it a useful technique to reassure the detainee that further access to
counsel will be available if needed. For example, in the companion case of R. v.
Willier, 2010 SCC 37 (S.C.C.), a skilled interrogator commenced the interview by
making it clear to the detainee that he would be free at any time during the
interview to stop and call a lawyer. The question here is when a further
consultation is required under s. 10(b) of the Charter. [Emphasis added.]

The obvious implication of this passage is that any consultation with counsel after an initial
consultation is optional, other than in the three circumstances the court identified in Sinclair at
paras. 50-52.
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[114] Furthermore, one can imagine situations where the police should not be forced to provide
a detainee with an opportunity to contact counsel, even in the face of such a “reassurance.” If, for
example, the interviewer was at a crucial part of the interview, they could deny the detainee this
right, as it could stop the flow of the interview. As well, if the detainee is simply seeking to delay
the interview, the police need not provide the detainee a further right to contact counsel, absent
the exceptions discussed above. As the court in Sinclair said:

58 ... The purpose of the right to counsel is not to permit suspects,
particularly sophisticated and assertive ones, to delay "needlessly and with
impunity an investigation and even, in certain cases, to allow for an essential
piece of evidence to be lost, destroyed or [, for whatever reasons, made]
impossible to obtain" ... [Citation excluded].

[115] This Court finds, in any event, that in the case before it, the “holding out” made no
difference. The Applicant was the one who asked to speak with Cst. Brophy and he did not
refuse to speak with Cst. Waldorf. Cst. Waldorf then told this Court how he ended up
interviewing the Applicant. He said:

And so during -- between 10:02 and 10:24, I did receive information that Mr.
Briscoe was wanting to speak to a different investigator and to tell you where that
information came from, I’m sorry, I don’t recall.

[Transcript of Voir Dire Proceedings, December 6, 2011, p. 24, ll. 29-31].

[116] This is consistent with an exchange that took place between Cst. Waldorf and the
Applicant soon after Cst. Waldorf began the interview, which bears repeating:

Cst. Waldorf: You remember me from yesterday, right? I’m Pat.

Applicant: I’m scared shitless, man.

Cst. Waldorf: I understand. I understand totally what you’re saying. I also
understand you were talkin’ to another guy, and you don’t wanna
talk to him anymore.

Applicant: He doesn’t, he’s not. I don’t know what.

Cst. Waldorf: What’s the, what’s the problem there? What’s?

Applicant: He’s he’s being so fuckin’, and I can’t think straight.

Cst. Waldorf: Okay.
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Applicant: And he said he was gonna keep me and my friend safe right, if I, if
I helped out or whatever, and.

[Transcript of the Applicant’s Statements, April 12, 2005, p. 14].
   
[117] This Court finds that it was, indeed, the Applicant who wanted to speak, first, with Cst.
Brophy, and, later, with Cst. Waldorf. It is not clear why the Applicant wanted to speak with
these officers, although the last entry in the foregoing exchange might provide us with a hint.
Throughout his interviews with Cst. Brophy and Cst. Waldorf, the Applicant expressed concern
for his safety if he revealed any information to the RCMP. He was concerned that he might be
viewed as a “rat,” which is, apparently, someone who provides information to the police.
However, it would be conjecture on this Court’s part to find that this was the reason why the
Applicant wanted to speak with the RCMP officers on April 12, 2005.

[118] Nonetheless, as matters progressed with Cst. Waldorf, the Applicant did not at any time
ask to speak with his chosen counsel or any counsel, for that matter. He freely, with Cst.
Waldorf’s encouragement, provided information to Cst. Waldorf.

[119] Accordingly, this Court finds that even if, somehow, the Counsel Trilogy did not address
the issue before this Court, this Court finds that the holding out did not result in the RCMP
breaching the Applicant’s Charter s. 10(b) rights.

6. Conclusion on the Charter s. 10(b) Issue
 
[120] Based on the foregoing, this Court finds that the RCMP did not breach the Applicant’s
Charter s. 10(b) rights with respect to anything the Applicant said to Cst. Brophy or Cst.
Waldorf. Accordingly, everything he said to those two officers is admissible in his trial. To the
extent that this Court has not agreed with the Burrows Voir Dire Decision, it does so on the basis
that the Counsel Trilogy has changed the law in this regard. This Court’s review of the facts as
identified by Justice Burrows shows no significant difference from its own observations and
conclusions.

[121] As for the “cell plant” statements that the Applicant made to Cst. McCoshen, this Court
holds that they are not inadmissible. However, this Court will more thoroughly canvass this issue
if the Crown seeks to use them during the Applicant’s trial. 

D. Charter s. 24(2)

[122] This Court has found that the RCMP did not breach the Applicant’s rights under Charter
s. 10(b). If it is wrong in its analysis, it will briefly examine the issue of whether the admission
of the Applicant’s statements would bring the administration of justice into disrepute: R. v.
Grant, 2009 SCC 32 at para. 45, [2009] 2 S.C.R. 353.

[123] Charter s. 24 provides: 
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24.(1) Anyone whose rights or freedoms, as guaranteed by this Charter, have been
infringed or denied may apply to a court of competent jurisdiction to obtain such
remedy as the court considers appropriate and just in the circumstances.

(2) Where, in proceedings under subsection (1), a court concludes that evidence
was obtained in a manner that infringed or denied any rights or freedoms
guaranteed by this Charter, the evidence shall be excluded if it is established that,
having regard to all the circumstances, the admission of it in the proceedings
would bring the administration of justice into disrepute.

[124] This Court, in R. v. Simpenzwe, 2009 ABQB 579, outlined the way in which it
approaches a Charter s. 24(2) analysis. Rather than paraphrasing its approach, it might be
worthwhile to transcribe the portions of its judgment relevant to the analysis it will undertake in
this case. Those portions are as follows:

48          A Charter s. 24(2) analysis starts from the position that there has been a
breach of the Charter. This is important, as this fact has already brought the
administration of justice into disrepute. The Charter s. 24(2) analysis is seeking to
ensure that courts do not allow a situation where there is further damage to the
repute of the administration of justice through the admission of the evidence
acquired as a result of that breach, Grant at para. 69.

49          Grant at para. 71, provides courts with a roadmap to follow when faced
with the issue of whether to exclude evidence as a result of a Charter breach,
when it said: 

When faced with an application for exclusion under s. 24(2), a court must
assess and balance the effect of admitting the evidence on society's
confidence in the justice system having regard to: (1) the seriousness of
the Charter-infringing state conduct (admission may send the message the
justice system condones serious state misconduct), (2) the impact of the
breach on the Charter-protected interests of the accused (admission may
send the message that individual rights count for little), and (3) society's
interest in the adjudication of the case on its merits. The court's role on a s.
24(2) application is to balance the assessments under each of these lines of
inquiry to determine whether, considering all the circumstances,
admission of the evidence would bring the administration of justice into
disrepute.

(1) The seriousness of the Charter-infringing state conduct

50          This first stop along the journey of determining whether the effect of
admitting the evidence on society's confidence in the justice system is for this
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Court to examine the police or state conduct that led to the Charter violation.
When we look through society's prism, we will see a spectrum of conduct ranging
from deliberate, severe, reckless or wilful to inadvertent or minor. The more
deliberate or severe the conduct, the greater the likelihood that society will not
tolerate such conduct. As a result, societal needs will direct that courts exclude
the evidence that resulted from that conduct.

(2) The impact of the breach on the Charter-protected interests of the accused

51          The second stop along the journey is to examine rights of the accused
that the Charter protects and determine the impact of the Charter violation on the
accused's rights. Like the first stop along our journey, courts must examine this
through society's prism. The more intrusive the breach on the accused's rights, the
more likely that society will see an individual's Charter protected rights as
meaningless. Society will direct courts to exclude such intrusive evidence.

52          Grant at para. 77 provided us with an example, which is on all fours with
the situation with which this Court is dealing, when it said: 

For example, the interests engaged in the case of a statement to the
authorities obtained in breach of the Charter include the s. 7 right to
silence, or to choose whether or not to speak to authorities ... all stemming
from the principle against self-incrimination ... The more serious the
incursion on these interests, the greater the risk that admission of the
evidence would bring the administration of justice into disrepute.
[citations excluded]

(3) Society's interest in the adjudication of the case on its merits

53          Grant at para. 79, summarized this stop along the journey of determining
whether the effect of admitting the evidence on society's confidence in the justice
system as "whether the truth-seeking function of the criminal trial process would
be better served by admission of the evidence, or by its exclusion." This analysis
requires the court to examine the quality of the evidence against the means by
which the evidence was obtained. The latter, in part, is examined during the first
two stops along our journey. The former examines the reliability of the evidence.
This examination cannot be done in a vacuum. For example, a statement that the
police obtain from the accused through threats is unreliable. Society has no
interest in having a court adjudicate a case based on such unreliable evidence and,
accordingly, society will direct courts to exclude such evidence. On the other
hand, society will not tolerate a court excluding evidence that is relevant and
reliable.
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54          Grant at para. 83, also pointed to the importance of the evidence to the
prosecution's case. It said: 

The admission of evidence of questionable reliability is more likely to
bring the administration of justice into disrepute where it forms the
entirety of the case against the accused. Conversely, the exclusion of
highly reliable evidence may impact more negatively on the repute of the
administration of justice where the remedy effectively guts the
prosecution.

(4) Whether, considering all the circumstances, admission of the evidence would
bring the administration of justice into disrepute

55          Once it has made all the stops along its journey, the court must then
examine what it has found along those stops, balance them and complete its
journey by determining the effect of admitting the evidence will have on society's
confidence in the justice system. This is not a scientific exercise. In fact, Grant at
para. 86 said, "No overarching rule governs how the balance is to be struck.
Mathematical precision is obviously not possible."

56          In Grant at para. 92, the court said when examining a statement that a
person provides to the police, the three stops along that journey will support "the
presumptive general, although not automatic, exclusion" of those statements when
they are obtained in breach of the Charter. However, Grant at para. 96 provides
certain exceptions, when it said: 

This said, particular circumstances may attenuate the impact of a Charter
breach on the protected interests of the accused from whom a statement is
obtained in breach of the Charter. For instance, if an individual is clearly
informed of his or her choice to speak to the police, but compliance with s.
10(b) was technically defective at either the informational or
implementational stage, the impact on the liberty and autonomy interests
of the accused in making an informed choice may be reduced. Likewise,
when a statement is made spontaneously following a Charter breach, or in
the exceptional circumstances where it can confidently be said that the
statement in question would have been made notwithstanding the Charter
breach ..., the impact of the breach on the accused's protected interest in
informed choice may be less. [citations excluded]

It then goes on to say at para. 97: 

Just as involuntary confessions are suspect on grounds of reliability, so
may, on occasion, be statements taken in contravention of the Charter.
Detained by the police and without a lawyer, a suspect may make
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statements that are based more on a misconceived idea of how to get out
of his or her predicament than on the truth. This danger, where present,
undercuts the argument that the illegally obtained statement is necessary
for a trial of the merits.

[125] Csts. Brophy and Waldorf were under the impression that they had complied with
Charter s. 10(b) when they allowed the Applicant to try to contact Mr. Lennon on the morning
of April 11, 2005, and thereafter, when the Applicant contacted Mr. Fontaine and advised the
officer that he was satisfied with the advice he received. Later in the day on April 11, 2005, Cst.
Brophy allowed the Applicant to try to contact Mr. Lennon again. Although the Sinclair
exceptions to the “one-call rule” were not triggered (and, in fact, the Supreme Court of Canada
had not yet decided Sinclair at the relevant time), the RCMP officers had no reason to believe
that the Applicant was not aware of his Charter s. 10(b) rights, the Applicant’s jeopardy had not
changed in their minds and they were not undertaking any non-routine procedures.

[126] Even though Cst. Brophy held out to the Applicant that he could contact a lawyer at any
time, at worst, the officers’ not permitting the Applicant to contact his counsel on April 12, 2005,
was not deliberate, severe, reckless or wilful. In fact, neither Cst. Brophy nor Cst. Waldorf (nor
this Court, for that matter) knew why the Applicant had summoned them on the morning of April
12, 2005. If the Applicant’s reason for summoning them was to ask them if he could contact
counsel, the Applicant did not articulate this at the time he started speaking with Cst. Waldorf.
When Cst. Waldorf (not the Applicant) raised the matter, he might have inquired why the
Applicant wanted to contact counsel. This failure on Cst. Waldorf’s part might be, at its worst
given the circumstances, negligent. It certainly does not fall into the realm of deliberate, severe,
reckless or wilful.

[127] What impact does the Charter breach have on the Applicant? We might have gleaned a
better sense of this had the Applicant advised Cst. Brophy or Cst. Waldorf of the reason why he
had summoned them. From an objective perspective, a detainee’s right to counsel is an important
Charter right. However, a breach of that right does not result in an automatic exclusion of any
statements a detainee makes to persons of authority. This is why courts undertake a Charter s.
24(2) analysis. The quotation from Grant that this Court provided in Simpenzwe at para. 52
above, shows that there is a subjective aspect to the analysis. What is the impact on the detainee
who stands before the court? In the case with which this Court is dealing, this Court finds that
the impact of the breach (if there is one) on the Applicant’s Charter s. 10(b) rights is minimal,
because:

(a) the Applicant chose to speak with Csts. Brophy and Waldorf;

(b) the Applicant was not coerced into speaking with them; 

(c) with respect to his discussion with Cst. Waldorf, the Applicant did not
immediately demand that Cst. Waldorf permit him to speak with counsel;
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(d) the Applicant voluntarily responded to the questions that Cst. Waldorf and Cst.
Brophy posed without interrupting to ask that he be permitted to speak with
counsel;

(e) the Applicant was aware of his right to speak with counsel and, in fact, exercised
that right at the outset and subsequently asked for, and was provided with, an
opportunity to contact Mr. Lennon on the evening of April 12, 2005; and

(f) the Applicant knew he did not have to speak to the police and Mr. Fontaine told
him not to. He repeated this instruction to the officers during the interviews and
the officers did not challenge that advice.

[128] The Applicant, to use the words from Grant, chose to speak to Cst. Brophy and Waldorf
and thereby waived his right to remain silent. This Court finds that neither Cst. Brophy nor Cst.
Waldorf extracted any information from the Applicant through promises, threats or inducements.
Thus, the impact of the breach (if there is one) on the Applicant’s rights under Charter s. 10(b) is
negligible.

[129] Does society have an interest in having this case adjudicated on its merits? This Court
would have no hesitation in finding that the statements, or any one or more of them, are
inadmissible if, for example, it found that:

1. the RCMP officers obtained the Applicant’s statements in bad faith or through
nefarious means,

2. the Applicant was pleading for the police to leave him alone, or

3. the RCMP officers refused to provide Applicant with medical treatment. 

Instead, throughout the interviews with Csts. Brophy and Waldorf, the Applicant appeared
comfortable and, although he was concerned about his security if he was found to be a “rat,” he
otherwise had no concern speaking to the officers. Prima facie his statements are reliable.
However, the weight the trier of fact will place on this evidence has yet to be determined, and
cannot be determined, until the trial is underway. A statement is not like, for example, drugs,
which are, by their nature, reliable. The reliability of a statement cannot be fully examined until 
placed within the context of the trial.

[130] Allowing the statements to be entered as evidence in the trial will not bring the
administration of justice into disrepute.

[131] There is nothing that this Court has found in its stops along its Charter s. 24(2) journey
that would call for its finding that the Applicant’s statements are inadmissible. The only “bump
in the road” might be the fact that the trier of fact cannot assess fully the reliability of the
Applicant’s statements, until those statements are examined as part of the total matrix of
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evidence it receives during the trial. However, the trier of fact must be given that opportunity, as
to do otherwise could bring the administration of justice into disrepute. As this Court stated in
Simpenzwe, “the weight that the trier of fact will place on this evidence is up to the trier of fact,
not the judge hearing the voir dire” (at para. 65).

VII. Conclusion

[132] For the foregoing reasons, this Court will not exclude any of the statements that the
Applicant made to Csts. Brophy and Waldorf. All with be admissible in the Applicant’s trial.

Heard on the 5th , 6th, 7th, and 8th days of December 2011.
Dated at the City of Edmonton, Alberta this 21 day of February, 2012.

K.D. Yamauchi
J.C.Q.B.A.

Appearances:

Robert Robenhaar, John D. Watson and Douglas Taylor 
Mega Prosecutions 
Alberta Justice and Attorney General

for the Crown (Respondent)

Charles B. Davison
for the Accused (Applicant)
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KING'S BENCH 

IN RE OLDFIELD ESTATE (No. 2) 

Before WILLIAMS, C.J.K.B. 

Trusts—Charitable bequests—Meaning of Charity—Whether trust a per- 
petuity—Wider meaning of perpetuity as affecting validity of non-
charitable trust—Gift to maintain a monument not charitable—Effect of 
direction to use portion of fund not required to maintain monument for 
repair of cemetery generally—Cemetery not connected with religious 
organization-Whether a purpose for benefit of community—Cemetery 
outside jurisdiction of Court—Trustee named not qualified—Direction to 
appoint another trustee—Mode of investment set out in will not suitable—
Investment section of Trustee Act not excluded—Direction to invest in 
accordance with Trustee Act. 

Wills—Voluntary association, right, to receive bequest—Gift conditional on 
legatee giving undertaking—By whom undertaking may be given to satisfy 
condition. 

Executors and administrators-Right to use estate moneys to disinter body of 
testator and rebury it in accordance with his desires verbally expressed. 

Conflict of laws—Which law governs administration of trusts, Manitoba law 
or that of England and that of France. 

Courts—Stare decisis—Effect of series of decisions of single judges. 

The testator Oldfield left two legacies to the following effect: 11. To pay a 
Church of England organization in London, England, $5000.00 on con- 
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dition that its secretary for the time being should undertake to the 
satisfaction of the trustee of the will to give certain care to a grave lot 
in'a cemetery in London. 13. To pay the mayor for the time being of 
Estaires in France 50,000 francs to be invested and the income used to 
care for the testator's allottment and a cross thereon in the cemetery at 
Estaires. Any balance of income not required for that purpose to be 
used for the upkeep of the cemetery generally. If the said mayor is not 
a corporation with perpetual succession or if for any reason bequest is 
not good money is to be paid to any body willing to accept it on the 
above terms. 

The executor applied by originating notice asking the court to decide 
whether either of the above bequests was valid as being for charitable 
purposes or otherwise, whether the Church of England organization 
could give the required undertaking, whether the mayor of Estaires was 
a corporation with perpetual succession, whether the executor could pay 
the 50,000 francs to a trust company willing to accept it subject to the 
terms of the bequest, whether moneys of the estate could be used to 
disinter the body of the testator and to bury it in the cemetery at 
Estaires in accordance with a wish verbally expressed by him in his 
lifetime, and whether the law of Manitoba governed the administration 
of the said trust. 

Held, (1) The questions must be answered by reference to the law of 
Manitoba: In re Nanton Estate, 56 Man. R. 71, [1948] 2 W.W.R. 113; 
Freke v. Lord Carberry (1873) L.R. 16 Eq. 461. 

(2) The law of Manitoba relating to charitable trusts such as contained 
in the will is the same as that of England, and the legal and technical 
meaning of the term "charity" is precisely the same in Manitoba as 
in England. 

(3) The bequest in clause 13 is a gift of a fund the income of which is 
to be used (in perpetuity) for the maintenance of a monument and 
comes within the type known as a "tomb" ease. 

(4) Gifts for providing or repairing a monument or tomb not forming 
part of , the fabric or ornament of a church cannot be supported as 
charities, though they may be valid as private trusts if not perpetuities. 

(5) A gift primarily for the purpose of repairing the cemetery, and only 
as ancillary or incidental thereto certain graves or monuments, is a good 
charitable bequest, but one with the primary object of repairing specific 
graves or monuments though providing that if any balance of income 
remains it is to be devoted to the repair of the cemetery generally is not 
a good charitable bequest: In re Pardoe, McLaughlin v. A.G., [1906] 2 
Ch. 184, 75 L.J. Ch. 455; In re Manser, A.G. v. Lucas, [1905] 1 Ch. 68, 
74 L.J. Ch. 95; In re Eighmie Coulburne v. Wilks, [1935] 1 Ch. 524, 104 
L.J. Ch. 254. 

(6) On the question whether the trust can be supported on the ground 
that it is a private trust and is not a perpetuity, it is clear that it is 
illegal to vest property in trustees in perpetuity to be held on perpetual 
non-charitable trusts, where no person can take any benefit; although a 
condition for repair of a tomb while not charitable is not illegal: In re 
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Vaughan (1886), 33 Ch. D. 187; Re Nottage, [1895j 2 Ch. 649; In re Good, 
[1905] 2 Ch. 60,. 74 L.J. Ch. 512; Kennedy v. Kennedy, [19141 A.C. 215, 
83 L.J.P.C. 63. The case of• In re Chardon, [1928] 1 Ch. 464, 97 L.J. 
Ch. 289 is distinguishable on the grounds set out in the article "Some 
Reflections on Re Chardon" in 53 Law Quarterly Review, pp. 24-60. 

(7) The bequest so far as the maintenance of the specific monument and 
grave is concerned is not a good charitable bequest. It is a perpetuity 
and so void. 
(8) A special rule is set out in Tudor on Charities, 5th ed., p. 62, and 4 
Hals. 17 to the effect that where a fund is given in trust to apply the 
income in keeping a tomb in repair, and as to the remainder of the 
income for valid charitable purposes, the result of the failure of the trust 
for the repair of the tomb is that the whole income become applicable 
for the charitable purpose. Under the above rule, although the trust 
for the monument is invalid, the trust to maintain the cemetery is a 
good charitable trust and the whole of the income of the fund becomes 
applicable for such charitable purpose. 
(9) A gift to maintain a cemetery provided by a municipal authority 
and not connected with any church or religious denomination is a gift 
for the benefit the inhabitants of a community and is also for a religious 
purpose and is therefore on either ground a charitable bequest, and it 
makes no difference that the cemetery is not in Manitoba but in France 
or England: In re Eighmie, supra; In re Vaughan, supra; In re Manser, 
supra; In re Robinson, [1931] 2 Ch. 122, 100 L.J. Ch. 321. 
(10) The validity of a gift for maintenance of a cemetery does not 
depend on its being in relief of taxes, but even if it were so, no different 
principles would have to be applied depending on whether it was in 
Manitoba or elsewhere: In. re Robinson, supra. 
(11) As the gift was intended to be to the mayor as a corporation with 
perpetual succession and as the mayor is not such a corporation, he 
does not qualify to receive it and the' gift does not vest in him. But 
as a charitable gift is not permitted to fail for the lack of a trustee, the 
court can remedy the defect. 
(12) Since the method of investment directed by the testator may not 
be possible or desirable, the fund should be invested in trustee securities 
as authorized by the laws of Manitoba. If necessary the court can 
settle a scheme for the execution of the trust: In re Fenton Estate, 30 
Man. R. 246, [1920] 2 W.W.R. 367. 
(13) The gift in clause 11 to the Church of England organization is a. 
valid bequest subject to a condition; it is not a charitable bequest. 
(14) A gift to'a voluntary unincorporated association may be and is in 
this case valid: In re Swain (1908), 99 L.T. 604. Carne v. Long (1860), 
2 De G.F. & J. 75, 27 L.J. Ch. 589, 45 E.R. 413; Gravenor v. Hallam 
(1767), Amb. 643, 27 E.R. 417, and Re Laing Estate, [1927] 1 W.W.R. 
699 do not apply. 
(15) Having in mind  the circumstances of this case, the desire of the 
testator, the fact that he left a large estate and no immediate family, 
that the wife and only child were buried in the cemetery to which it is 
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proposed to move the body, the funds of the estate may be used to dis-
inter the body and move it to the new place of burial: Widdifield on 
Executor's Accounts, 4th ed., 116 et seq., and cases cited in the 3rd ed. 

(16) Even when it is difficult to decide the real basis of the earlier 
decisions, it is of the utmost importance, as regards our law, that judges 
of the first instance should not disregard a series of decisions by other 
judges of first instance, none of which have been appealed or have been 
otherwise interfered with: In re Birkett, (1878), 9 Ch.D. 576, 47 L.J. 
Ch. 846. 

ARGUED: 15th December, 1948. 	 • 

DECIDED: 12th February, 1949. 

STATEMENT—Application by the executor by way of originating 
notice of motion, to determine inter alia whether two bequests were 
valid as being charitable gifts or otherwise. For answers given to 
the questions, see reasons for judgment. Costs were given payable 
out of the estate; those of the trustee to be taxed as between solicitor 
and client. 

ARGUMENT-C. V. McArthur, K.C., for the executors. The law 
applicable to the administration of the trusts relating to the Church 
of England Temperance Society and to the mayor of Estaires is the 
law of Manitoba. The testator, though domiciled in England, had 
been resident in Manitoba for one year prior to his death. His will 
was executed here and dealt only with his Manitoba estate. See 
Freke v. Lord Carberry (1873), L.R. 16 Eq. 461; 11 E. c E. Dig. 364; 
6 Hals., 2nd ed., 214; Theobald on Wills, 10th ed., p. 1; In re Nanton 
Estate, 56 Man. R. 79; In re Kloebe, 28 Ch.D. 177. The lex situs 
governs the distribution of personal property: In re Lorrilard, [1922] 
2 Ch. 644. The bequest to the temperance society is valid whether 
it is charitable or not: If it is charitable there can be no question 
of its validity. If it is not charitable the only suggested cause of 
invalidity is that it might infringe the rule against perpetuities. 
But it does not do so. It vests within a life and 21 years in the society 
subject to a condition. The law relating to charities goes back to 43 
Eliz. ch. 4. Though this statute was repealed by the Mortmain and 
Charitable Uses Act (1888) 51 & 52 Vic., ch. 42, such repeal would not 
affect the operation of the original Act in Manitoba. The four 
types of object which fall within the meaning of "charitable" are 
set out in Commrs. etc. of Income Tax v. Pemsel, [1891] A.C. 531. 
The following cases deal with the application of the statute of 
Elizabeth and other English statutes to bequests for the maintenance 
of graves or tombs: In re Vaughan, 33 Ch.D. 187; In re Manser, 
[1905]-1 Ch. 68; Roche v. McDermott, [1901] 1 Ir. R. 394; Re Pardoe, 
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[1906] 2 Ch. 184; and cases cited in Tyssen on Charitable Bequests, 
p. 93. A charitable trust may last forever. But a bequest for a 
charitable purpose must nevertheless vest indefeasibly within the 
period fixed by the rule against perpetuities. In re Halliday Est., 43 
Man. R. 81, and In re Chardon, [1928] Ch. 464, involve bequests to' 
maintain graves. . In the first the bequest was held invalid because 
the fund did not vest in anyone. In the second it was held that gift 
did not infringe the rule against perpetuities or the rule against 
inalienability and was valid. It is . difficult to distinguish the two 
cases on their facts. The gift to the mayor of Estaires could be 
charitable if the authorities are closely followed. The cemetery is 
supported by a municipal authority,' and donations would be in 
relief of rates.. Would also relieve the necessity of further donations 
from England. The amount of the gift indicates that it was not the 
intention merely to maintain the graves of the testator's wife and 
son, but rather to keep up the cemetery generally. If the bequest 
is non-charitable the main question will be where it vests. , It could 
be said to vest in a trust company to which it might be handed 'over 
by the trustee of the estate subject to the trust company obtaining a 
satisfactory conveyance from the town of Estaires. As to the mean-
ing of "to vest," see Re Randall, 38 Ch. 213. It is possible for 
property to vest in a trustee, although it does not mean that the 
trustee would have absolute ownership. See s. 6 of the Bankruptcy 
Act, R.S.C. 1927, ch. 11. On the question of disinterment and re-
burial, a very liberal allowance may be allowed to permit compliance 
with the last wishes of the deceased: In re Allan y. Allan, 3 Dem. 
(N.Y.); Widdifield on Executor's Accounts, 2nd ed., p. 116; In re 
Parry Estate, 41 Atl. R. 384. 

P. G. Du Val, K.C., for Church of England Temperance Society 
and the mayor of Estaires. In respect of question 1, par. 11 of 
the will is valid. It is a gift to a charitable fund. It is subject 
to a condition that it keeps a grave plot in repair. The undertaking 
is in a form satisfactory to the trustees of the, will at the time: In 
re, Tyler, [1891] 3 Ch. 252 at 258. In respect of question 2, if the 
bequest is good the Church of England Temperance Society has 
power to give the undertaking. Par. 11 says the undertaking must 
be satisfactory to the trustees of the will and it is, satisfactory and 
the gift is absolute: Theobald on Wills, 10th ed., 92, citing Lloyd v. 
Lloyd, 61 E.R. 342. In respect of question 3, the gift to the mayor 
of Estaires is valid. The evidence establishes that the trust has 
been accepted by the mayor and the cemetery is for the public's use 
and benefit and the maintenance is a charge on municipal income and 
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the tax-payers: Income Tax Commrs. v. Pemsel, [1891] A.C. 531 at 
583; In re Manser, [1905] 1 Ch. 68 at 74 and 75; In re Pa.rdoe, [1906] 
2 Ch. 184: There is a difference between a cemetery and a church 
yard. "Cemetery differs from a church yard by its locality and 
incidents, etc.": Luke v. Kerr (1891) 27 C.L.J. 181 (Ont.). If this 
gift cannot be supported as a charitable gift under the heading of 
advance of religion, then it can be established as a charitable gift 
for other purposes beneficial to the community: House v. Chapman 
(1799), 4 Ves. 542; A. G. v. Corp. of Shrewsbury (1843), 6 Beay. 220, 
12 L.J.Ch. 40, 41 E.R. 602; Sir Howell Jones Williams Estate v. 
Inland Rev., [1947] 1 All E.R. 513. This last case may be dis-
tinguished. It was a case dealing with questions of taxation within 
the meaning of The Revenue Act, but does not deal with the case 
where a gift vests absolutely. There is nothing in the principles 
there stated to preclude a gift to a communal cemetery. See 
Tudor on Real Proeprty, Wills and Deeds, 3rd ed., 535; Tudor on 
Charities, 5th ed., 47, where it is stated, "A cemetery is plainly 
analagous to the objects mentioned in the preamble to the Statute 
of Elizabeth." See A. G. v. Blizard, 21 Beay. 233, and In re St. 
Pancreas Burial Ground (1866), L.R. 3 Eq. 175. A gift is charitable 
if it is in relief of rates: A. G. v. Blizard, supra; Doe v. Howells, 2 B. 
& Ald. 744. In the case of a trust for the relief of rates it is not 
necessary that the community to be benefited be an English or 
British community: New v. Bonaker, L.R. 4 Eq. 655. Even if the 
gift is not a charitable one it is good if it vests at once: Chardon et 
Johnston v. Davies (1928), 97 L.J.Ch. 289 and 290. The authorities 
are reviewed in 44 Law Quarterly Rev. 419 and 53 Law Quarterly Rev. 
24 and 35-52. A gift to a cemetery which was maintained by the 
borough and not identified with the church was held valid: In re 
Eighmie, [1935] 1 Ch. 524, 104 L.J.Ch. 254 at 255. A trust for the 
benefit of a parish would be good: Houston v. Burns, [1918] A. G. 
337. In respect of question 4, the mayor of Estaires is not a cor-
poration under the law of France with perpetual succession, but it 
is submitted the mayor and council are. In respect, of question 5, 
the trustees are empowered to pay over to a trust company or insti-
tution. This would be an absolute gift on a condition which vests 
at once and would not offend the rifle against perpetuities: In re 
Tyler, supra; Theobald on Wills, 10th ed., 92, citing Lloyd v. Lloyd, 
supra. 

W. P. Fillmore, K.C., for the other charities. Referred to 
Statute of 43 Eliz. ch. 4, (1601) ; Origin and Growth of Poor Law 
System, 12 Hals. Statutes, 902; The Poor Relief Act 1601, 43 Eliz. 
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ch. 2, 14 Hals. Statutes, 477; Meanwell v. Meanwell, 49 Man. R. 26; 
In re Fenton Estate, 30 Man. R. 246; The Ontario Mortmain Act, 
R.S.O. 1914, ch. 103, s. 2(2); In re Orr, 57 S.C.R. 298, 40 O.L.R. 
567, 595. Ontario cases are not applicable because of the provisions 
of the Ontario statutes: Re Harding 4 O.W.R. 316, 318. English 
courts always looked to the preamble of the Statute of Eliz. as con-
taining the enumeration of all things charitable and Manitoba courts 
should follow them. See Williams Trustees v. Inland Revenue 
Commrs., [1947] A.C. 449, [1947] 1 All E. R. 513; In re Strakosch, 
[1948] 1 Ch. 37. A church is referred to in the Statute of Eliz. as a 
proper object of charity. A churchyard is part of a church. He 
referred to In re Vaughan, 33 Ch. D. 187 at 191; Webster v. Southey, 
36 Ch. D. 915; In re Eighmie Coulburne v. Wilks, [1935] 1 Ch. 524; 
In re Dalziel, [1943] 1 Ch. 277. A gift to keep a monument in repair 
is bad. A "balance" gift is bad. The gift cannôt be brought under 
the heading of relief of poor from rates as referred to in the Statutes 
of Eliz. He referred to the following poor rate cases: Doe d. Preece 
v. Howells, 109 E.R. 1320, 2 B. & Ad. 745; A.G. v. Blizard (1855), 21 
Beay. 233, 25 L.J. Ch. 171; A.G. v. Berwick-on-Tweed (1829), Tamlyn 
239, 48 E.R. 95. It is difficult to argue against the validity of the 
gift to the society: See In re Chardon, [1928] 1 Ch. 464 and In re 
Dalziel, supra. In re Halliday Est., 43 Man. R. 81, cannot be 
supported. A reasonable expense only should be allowed for the 
removal of the body: Re Murray, [1936] 1 D.L.R. 463; Re Hutzall, 
[1942] 2 W.W.R. 492. 

WILLIAMS, C.J.K.B.—Recently the court was asked to answer a 
large number of questions arising in the administration of this estate. 
Among the questions were two which involved a consideration of 
certain bequests in a will drawn by the testator himself (a layman) 
and relating only to his Canadian estate, some of which were clearly 
charitable but others of which might not be. At that time, while 
dealing with the other questions asked (55 Man. R. 435, [1947] 
2 W.W.R. 529), for reasons then given I did not answer the two 
questions. 

Since then all the legatees, other than those which are or may be 
"charitable," have been paid, and there remains in the hands of the 
executor $116,136.81, which is available, after paying costs, executor's 
remuneration, etc., to pay the charitable bequests. If these are all 
"charitable," the amount required to pay them in . full would be 
$190,000.00, so there would in any event .be an abatement. It is 
alleged, however, that two of the bequests, of amounts totalling 
$55,000.00, are invalid in that they are .not charitable and- create 
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perpetuities. If this contention is correct the other charitable be-
quests will abate much less than they otherwise would. 

The relevant provisions of the will are set out in the following 
questions which the court is now asked to answer: 

(1) Is the bequest in the last will and testament of the said Leonidas 
Alcibiades Oldfield reading as follows: 

"11. To pay to the London council for the time being of the Church 
of England Temperance Society (England) five thousand dollars 
($5,000.00) on the condition that the said council or the secretary 
for the time being for the said society undertake or undertakes, to 
the satisfaction of the trustee or trustees for the time being of my 
will but not so as to incur any personal liability on members of the 
said council or said secretary, to keep the grass on grave No. 172650 
C/B in the Brompton Cemetery, London, England, from time to 
time cut, and the memorial thereon clean and erect." 

valid in whole or in part as a bequest for charitable purposes or other-
wise? 

(2) If the said bequest is valid in whole or in part, has the London 
council for the time being of the Church of England Temperance 
Society (England), or the secretary thereof, power to give the under-
taking contained in paragraph 11 of the last will and testament of 
Leonidas Alcibiades Oldfield? 

(3) Is the bequest contained in the last will and testament of the 
said Leonidas Alcibiades Oldfield reading as follows: 

"13. To pay to the mayor for the time being of the town of Estaires, 
North France, the sum of fifty thousand dollars ($50,000.00) to be 
invested by him in French 5 per cent rents, and in such name or 
names as he may think fit, the interest from which is to be used for 
the purpose of keeping the marble cross on the testator's allotment 
clean and erect and the grass on the said allotment cut and kept in 
good order and any balance from time to time of such interest which 
may not be required for the purpose aforesaid is to be applied in or 
toward the upkeep of said cemetery generally. If the said mayor is 
not properly constituted under the laws of France a corporation with 
perpetual succession and for such or any other reason the said be-
quest is not a good charitable bequest I direct my trustees to pay 
the said sum to any responsible corporation, body or institution 
which is willing to accept the said bequest subject to the terms 
hereof as to the application of the income therefrom." 

valid in whole or in part as a bequest for charitable purposes or other-
wise? 

(4) Is the mayor of the town of Estaires in France properly con-
stituted under the laws of France a corporation with perpetual succes-
sion? 

(5) If the answer to question No. 3 is No, is the trustee empowered 
to pay over the said bequest to a responsible trust company, upon 
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receiving an undertaking from the said trust company that it is willing 
to accept the said bequest subject to the terms of the last will and 
testament of Leonidas Alcibiades Oldfield as to the application of the 
income therefrom? 

(6) Has the executor appointed under the last will and testament of 
Alfred Clarence Weldon, deceased, who was in his lifetime the surviving 
executor appointed under the last will and testament of Leonidas 
Alcibiades Oldfield, the right to expend moneys of the estate to disinter 
the body of Leonidas Alcibiades Oldfield from a grave in the city of 
Winnipeg, in the province of Manitoba, and convey the body to France 
and inter it in the cemetery at or near the town of Estaire in a plot 
close to where his wife and son are interred? 

(7) Does the raw of the province of Manitoba govern the administra-
tion of the trusts relating to the London Council for the time being of 
the Church of England Temperance Society (England) and the mayor 
of Estaire in north France contained in the last will and testament of 
Leonidas Alcibiades Oldfield? 

The testator's son, an English barrister, was killed in action, with 
the R.F.C., during the war of 1914-1918, and was buried in what is 
called the English cemetery in the town of Estaires, in France. The 
English cemetery, which is maintained by the British authorities, is 
separated from the communal or municipal cemetery of the town 
only by a path. When the testator's wife died she was buried in a 
plot in the communal cemetery opposite the grave of her son. Over 
her grave there is a marble cross. The communal cemetery contains, 
in addition to the graves of the citizens of the town, graves of English, 
French, and German soldiers killed in the war of 1939-1945. Of 
these the English graves are maintained by the British authorities, 
and the French and German graves by, and at the expense of, the 
commune (municipality of Estaires). 

The Canadian will is silent on the matter but the testator, in his 
lifetime, had, and expressed, a desire to be buried by his wife in the 
communal cemetery which was as near to their son as they could be 
buried. When he died, 7 June 1929, he was buried in St. John's 
Cemetery, Winnipeg, where his body still lies. 

The testator also owned a grave plot in Brompton cemetery in 
London, England, in which no bodies are buried, but upon which a 
family memorial has been erected. 

The testator was domiciled in 'England (see 55 Man. R. at p. 437) 
but the will in question related only to his Canadian estate, which 
was all in Manitoba and has been administered here. Under these 
circumstances counsel all agree that the questions must be answered 
by reference to the law of Manitoba: see Falconbridge, Conflict of 
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Laws, p. 560; In re Nanton Estate (1948) 56 Man.R. 71 at 79, [1948] 
2 W.W.R. 113, and the cases there referred to; and Freke v. Lord 
Carberry (1873), L.R. 16 Eq. 461. This answers question No. 7. 

I propose to deal with question No. 3 first as it presents the 
greatest difficulty. Is the bequest contained in clause 13 of the will 
a good charitable bequest, in whole or part, under the law of Mani-
toba? 

The law of Manitoba relating to charitable bequests such as this 
seems to be the same as that of England: 

To decide whether a purpose is charitable or not in law, it is the 
practice of the courts to refer to the preamble to the Statute of Eliza-
beth (43 Eliz., c. 4) which contains a comprehensive and varied list of 
charities. (4 Hals., p. 107.) 

The Statute of Elizabeth, 1601, ch. 4, which was repealed by The 
Mortmain and Charitable Uses Act (1888), 51 & 52 Viet. c. 42, was 
passed to cure certain abuses in the administration of charitable 
trusts. It is common ground that the Statute of Elizabeth was never 
in force in Manitoba. But it is, I think, clear that the preamble of 
the Act may be looked at in this court in considering whether a 
bequest is charitable or not. 

In Commissioners of Income Tax v. Pemsel, [1891] A.C. 531 (580); 
61 L. J. Ch. 265 (289) , Lord Macnaghten said: 

That according to the law of England a technical meaning is attached 
to the word "charity," and to the word "charitable" in such expressions 
as "charitable uses," "charitable trusts," or "charitable purposes," 
cannot, I think, be denied. The Court of Chancery has always re-
garded with peculiar favour those trusts of a public nature which, 
according to the doctrine of the court derived from the piety of 
early times, are considered to be charitable. Charitable uses or trusts 
form a distinct head of equity. Their distinctive position is made 
the more conspicuous by the circumstance that owing to their nature 
they are not obnoxious to the rule against perpetuities, while a gift 
in perpetuity not being a charity is void. Whatever may have 
been the foundation of the jurisdiction of the court over this class of 
trusts, and whatever may have been the origin of the title by which 
these trusts are still known, no one I think who takes the trouble to 
investigate the question can doubt that the title was recognized and 
the jurisdiction established before the Act of 43 Eliz. and quite in-
dependently of that Act. The object of that statute was merely to 
provide new machinery for the reformation of abuses in regard to 
charities. But by a singular construction it was held to authorize 
certain gifts to charity which otherwise would have been void. And it 
contained in the preamble a list of charities so varied and comprehen-
sive that it became the practice of the court to refer to it as a sort of 
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index or chart. At the same time it has never been forgotten that the 
"objects there enumerated," as Lord Chancellor Cranworth observes 
(in The University of London v. Yarrow (1857)) 1 De Gex & J. 72, 79; 
26 L.J.Ch. 430) "are not to be taken as the only objects of charity, but 
are given as instances...." 

In Ireland, though neither the Statute of Elizabeth nor the so-called 
Statute of Mortmain extended to that country, the legal and technical 
meaning of the term "charity" is precisely the same as it is in England. 

I am of opinion, then, that the legal and technical meaning of 
the term "charity" is precisely the same in Manitoba as it is in 
England. 

The preamble to the Act 43 Eliz. which was considered in detail 
during the argument on this motion, refers to the following charitable 
objects: 

... some for relief of aged, impotent and poor people, some for main- 
• tenance of .sick and maimed soldiers and mariners, schools of learning, 
free-schools, and scholars in universities, some for repair of bridges, 
ports, havens, causeways, churches, seabanks and highways, some for 
education and preferment of orphans, some for or towards relief, stock, 
or maintenance for houses of correction, some for marriages of poor 
maids, some for supportation, aid and help to young tradesmen, handi-
craftsmen, and persons decayed, and other for relief or redemption of 
prisoners or captives, and for aid or ease of any poor inhabitants con-
cerning payments of fifteens, setting out of soldiers, and other taxes; 

In the Pemsel case Lord Macnaghten classified charities in their 
legal sense into four principal divisions: (1) trusts for the relief of 
poverty, (2) trusts for the advancement of education, (3) trusts for 
the advancement of religion, (4) trusts for other purposes beneficial. 
to the community not falling under any of the preceding heads. 

This classification, as explained by later decisions, is still authori-
tative. In Trustees of Sir Howell Jones Williams Trusts v. Inland 
Revenue Commissioners, [1947] A.C. 449, at 454; [1947] 1 All E.R. 513, 
at 518, [1948] L.J.R. 644, Lord Simonds said: 

My Lords, there are, I think, two propositions which must ever be 
borne in mind in any case in which the question is whether a trust is 
charitable. The first is that it is still the general law that a trust is 
not charitable and entitled to the privileges which charity confers 
unless it is within the spirit and intendment of the preamble to 43 
Eliz., c. 4, which is expressly preserved by s. 13(2) of the Mortmain and 
Charitable Uses Act, 1888. The second is that the classification of 
charity in its legal sense into four principal divisions by Lord Mac-
naghten in Pemsel's case (supra) must always be read subject to the 
qualification appearing in the judgment of Lindley, L.J., in Re Maedu ff, 
118961 2 Ch. 466, 65 L.J.Ch. 700: 
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"Now Sir Samuel Romilly did not mean, and I am certain that Lord 
Macnaghten did not mean to say, that every object of public general 
utility must necessarily be a chairty. Some may be and some may not 
be." 

This observation has been expanded by Viscount Cave, L.C., in this 
House, in A.-G. v. National Provincial Bank, [1924] A.C. 269 at 265, 93 
L.J.Ch. 231, in these words: 

"Lord Macnaghten did not mean that all trusts beneficial to the 
community are charitable, but that there were certain beneficial trusts 
which fall within that category; and accordingly to argue that because 
a trust is for a purpose beneficial to the community it is therefore a 
charitable trust is to turn round his sentence and to give it a different 
meaning. So here it is not enough to say that the trust in question is 
for public purposes beneficial to the community or is for the public 
welfare; you must also show it to be a charitable trust." 

Stated in that way the general principles seem clear enough, blit 
a study of the numerous decisions shows how difficult it is in many 
instances to apply them. Some of the later authorities show a 
marked tendency to broaden the interpretation of the term "chari-
table" and it is not possible satisfactorily to reconcile all of the 
judgments. 

In the case of Williams Trusts, supra, Lord Simonds said ([19471 
1 All E.R. at 519) : 

My Lords, the cases in which the question of charity has come before 
the courts are legion, and no one who is versed in them will pretend that 
all the decisions, even of the highest authority, are easy to reconcile... . 

With this statement I heartily concur. 

The bequest in clause 13 is a gift of a fund the income of which is 
to be used (in perpetuity) for the maintenance of a monument (a 
marble cross) now erected over a grave in which the testator's wife is 
buried and in which the testator desired to be buried, and the care 
of the grave plot. Any balance of the income is to be applied towards 
the upkeep of the communal cemetery. This is what is usually 
referred to as a "tomb" case. 

The English cases collected in 4 Hals., pp. 121 and 129, show that 
a bequest to provide or repair a monument in a church, even though 
it to be to an individual or his family, is a good charitable bequest. 
But they also show that gifts for providing or repairing a monument 
or tomb not forming part of the fabric or ornament of a church, 
whether as a memorial or burying place of the donor alone, or of 
himself and his family, cannot be supported as charities though they 
may be valid as private trusts, if not perpetuities. 
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In considering the cases it must be remembered that 

only those purposes are charitable in the eye of the law which are of a 
public nature, whose object, that is to say, is to benefit the community 
or some part of it, not merely particular private individuals, or a 
fluctuating class of private individuals, pointed out by the donor: 

• 4 Hals., p. 110. 
The line of distinction between purposes of a public and of a private 

nature is fine and practically incapable of definition: 4 Hals., p. 110. 

This statement is illustrated by the decision in In Re Pardoe, 
McLaughlin v. A.-G., [1906] 2 Ch. 184; 75 L.J. Ch. 455, where a gift 
for providing head-stones to the graves of pensioners of certain 
named almhouses who should be buried in the churchyard of a named 
church was held a good charitable bequest. 

While the "index or chart" in the preamble to the Act, 43 Eliz., 
uses the words "for repair ... of churches," it makes no reference to 
"parsonages" or "churchyards." But as early as 1785 it was held 
that the repair of a parsonage was a charitable object: A.-G. v. 
Bishop of Chester (1785), 1 Bro. C.C. 444, 28 E.R. 1229, and see per 
North, J., in In re Vaughan, Vaughan y. Thomas (1886), 33 Ch. D. 
187, at 191. 

In this latter case it was held that a gift for keeping a churchyard 
in repair was a good charitable bequest. It was later argued that the 
decision in In re Vaughan could only be supported on the ground that 
such a gift, up to £500, was permitted for the first time by The 
Church Building Act of 1803, 43 Geo. III, e. 108, s. 1, and that, be-
cause the Act applied only to churchyards of the Established Church, 
a gift for the repair or maintenance of any other churchyard would not 
be a good charitable bequest. 

But in In Re Manser, A.-G. v. Lucas, [1905] 1 Ch. 68, 74 L. j. 
Ch. 95, Warrington, J., as he then was, held that North, J., had 
based his judgment not only on the Act of 1803, but on the broader 
ground that the repair of a churchyard was a charitable object, and 
that a bequest for keeping in order burial grounds, the use of which 
was restricted to members of the Society of Friends, was a good 
charitable bequest. 

In the Manser case the bequest reads: 

... for the sole purpose of keeping in good order the existing burial 
grounds under the care of the méeting, and in particular the grave of 
my late wife. 

Warrington, J., said of the concluding words: 
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• I regard those words as nothing more than a special obligation 
ancillary to the repair of the burial ground, and not as a separate trust 
at all. 
Then, in In re Eighmie Coulburne v. Wilks, [1935] 1 Ch. 524, 104 

L.J. Ch. 254, Eve, J., had to consider a bequest of £10,000 to the 
rector and churchwardens or other the governing body of Chiswick 
Church for the purpose of keeping the burial ground and monument 
therein to the testatrix's late husband and herself in good and 
sufficient repair and for the maintenance of the said church and the 
decorations thereof and of the said churchyard. After argument, in 
which the Manser and Vaughan cases were cited, Eve, J., said: 

The burial grounds in the immediate vicinity of Chiswick Church 
are two in number, the one the churchyard, which was closed for burials 
about thirty years ago, and the other the cemetery, consecrated and 
opened many years ago as a public burial ground wherein the bodies of 
the husband of the testatrix and the testatrix herself were buried in 
1923 and 1925 respectively. The testatrix in terms includes both in 
her will, identifying the one as the burial ground wherein is the monu-
ment to her husband and the other by its proper name, the churchyard. 
Is this a good charitable gift? I think it is. The money is given for 
the purpose of keeping the burial ground and the church and church-
yard in good and sufficient repair, and this incidentally involves the 

• maintenance of the monuments and other decorations of the church, 
the burial ground and the churchyard. I think the fund falls to be 
divided equally between the vicar and churchwardens as the controllers 
of the church and the churchyard, and the Brentford and Chiswick 
Borough council, in which are vested the management and ownership 
of the cemetery. 

From these authorities it appears that if the bequest here in 
question had been for the purpose of repairing the cemetery and, as 
ancillary or incidental thereto, the grave and monument of the 
testator and his wife, it would have been a good charitable bequest. 
But as the bequest was to repair the grave and monument and only 
expend any balance of the income from time to time remaining on 
the upkeep of the cemetery, the bequest in so far as it relates to the 
repair of the grave and monument is not a good charitable bequest. 

Postponing for the moment the question whether the bequest of 
any balance of income for the upkeep of the cemetery in question 
makes the bequest a valid charitable bequest, and if so, to what 
extent, I now have to ask whether the bequest can be supported on 
the other ground already indicated, namely, that it is a private trust 
and is not a perpetuity (see 4 Hals., p. 129, supra). 

We usually think of the word "perpetuity," as it is used in the 
law relating to interests arising in future,  and not in praesenti, that is 
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in the law dealing with (1) the rule against perpetuities, (2) the rule 
against double possibilities, and (3) the statutory restrictions on 
accumulation. When, however, we have to consider 

interests held on perpetual non-charitable trust, where no person or 
persons can take any benefit, for example, trusts to keep in repair a 
tomb not part of the fabric of a church 

(25 Hals., A. 82) we find the word "perpetuity"°used in a wider sense. 

A long line of cases finally established the rule that it is illegal to 
vest property in trustees in perpetuity to be held on perpetual non-
charitable trusts where no person can take any benefit; although a 
condition for repair of a tomb while not charitable is not illegal. 

Out of the many cases reference might be made to Lloyd v. Lloyd 
(1852), 2 Sim. (N.S.) 255, 21 L.J. Ch. 596, 61 E.R. 338; Thompson 
v. Shakespear (1860), DeG. F. & J. 399, 45 E.R. 413; Carne v. Long 
(1860), 2 DeG. F. & J. 75, 27 L.J. Ch. 589, 45 E.R. 550; Rickard v. 
Robson (1862), 31 Beay. 244, 31 L.J. Ch. 897, 54 E.R. 1132; Fowler 
v. Fowler (1864), 33 Beay. 616, 33 L.J. Ch. 674, 55 E.R. 507; Re 
Tyler, [1891] 3 Ch. 252; Re Williams (1877), 5 Ch. D. 735, 47 L.J. 
Ch. 92; In re Vaughan (1886), supra; Yeap Cheah Neo v. Ong Cheng 
Neo (1875), L.R. 6 P.C. 381; Re Nottage, [1895] 2 Ch. 649; In re 

Good, [1905] 2 Ch. 60, 74 L. J. Ch. 512; Kennedy v. Kennedy [1914] 
A.C. 215, 83 L.J. P.C. 63; and Re Porter, [1925] Ch. 746, 95 L.J. 
Ch. 46; and see 25 Hals. pp. 80, 83; 4 Hals., pp. 127, 130. 

I must now consider an argument by Mr. DuVal that the decision 
of Romer, J., in Re Chardon, Johnston v. Davies, [1928] 1 Ch. 464, 
97 L. J. Ch. 289, compels a reconsideration of the tomb cases, and 
should be followed. 

The headnote reads: 

By his will a testator gave a sum of £200 to his trustees upon trust 
to invest it and to pay the income thereof to a cemetery company 
"during such period as they shall continue to maintain and keep" two 
specified graves "in the said cemetery in good order and condition with 
flowers and plants thereon as the same have hitherto been kept by me," 
and he declared that, if the graves should not be kept in such order and 
condition, his trustees should pay and apply the income in manner 
therein mentioned. 

Held, that the gift did not infringe the rule against perpetuities or 
the rule against inalienability and was a valid gift. 

In re Gage, [1898] 1 Ch. 498, 67 L.J.Ch. 200, referred to. 

Since it was decided, the Chardon case has not, so far as I can 
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find, been considered in the English courts. It was distinguished by 
a late chief justice of this court (Macdonald, C.J.K.B.) in In re 
Halliday Estate, 43 Man.R. 81, [1935] 1 W.W.R. 360. In that case 
the testator directed that the sum of $500.00 be paid to some trust 
company and the proceeds thereof be used to keep his grave and 
that of his mother in good condition. Macdonald, C.J.K.B., 
pointed out that in .the Chardon case the fund vested, and said 
(p. 83). 

The bequest of the $500.00 for the purpose expressed in his will does 
not vest in anyone. The direction that it be paid into some trust 
company to be used for the purpose mentioned, in my opinion, infringes 
the rule against perpetuities and the rule against inalienability. 

He held the bequest was void. I respectfully concur in the 
result at which the learned chief justice arrived, but my reasons for 
doing so would be somewhat different. 

Neither in the Chardon case nor in the Halliday case was the 
wider rule relating to perpetuities enunciated in the . tomb cases 
considered. 

I am of opinion that that rule is now part of our law until it is 
held otherwise by the highest court, or is altered by the legislature. 
I also think that the Chardon case is distinguishable on the grounds 
referred to by Mr. Hart in his learned article, "Some Reflections on 
Re Chardon" (1937) 53, Law Quarterly Review, pp. 24-60. At p. 52 
he said: 

One further point remains to be considered before the correctness of 
Re Chardon in the light of the tomb cases can be assessed. Keeping 
a tomb in repair is not itself illegal (Lloyd v. Lloyd, supra; Re Tyler, 
supra); indeed "it is a very laudable thing to do," (per Lindley, L.J., in 
Re Tyler, p. 258). Consequently a condition determining a gift on 
failure to maintain a grave is in itself valid (Lloyd v. Lloyd, supra, Re 
Tyler, supra). It is the duration of the gift which the rule attacks 
not the purpose which it is directly or indirectly designed to fulfil. 
But if the breach of such a condition determining one giftis made the 
event on which a later gift is to vest, the modern rule against per-
petuities will itself come into play and avoid the later gift if its vesting 
may occur outside the perpetuity period. Thus in order to determine 
which "perpetuity rule"—that concerned with duration or that con-
cerned with vesting--- is to be applied to the facts of Re Chardon, it is 
first necessary to consider the proper construction of the gift to the 
cemetery company for so long as they should maintain the graves. If 
in reality it is a gift to the company on trust to maintain the graves 
indefinitely, then it would appear to have been void in toto as a "per-
petuity." But the gift over seems to militate against this construction, 
and indeed it appears clear that the testator's intention was carefully 
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to refrain from creating a trust for this purpose and so to avoid the line 
of decisions discussed above. The case. must therefore be considered 
on the assumption that no express trust to maintain the graves was 
imposed on the cemetery company, but that the desired result was 
sought to be achieved in a more indirect manner. On this assumption 
the correctness of the decision would appear to depend on the applica-
tion of the modern rule against perpetuities—the rule against remote-
ness of vesting—to the testator's will. 

The authorities, then, as I understand them, compel me to hold 
that the bequest so far as the maintenance of the cross and grave is 
concerned is not a good charitable bequest, and it is a perpetuity 
and so void. 

But there. is a special rule of law which must now be considered. 
It is expressed in Tudor on Charities, 5th ed., p. 62, as follows: 

A number of cases, in which there have been gifts upon trust to keep 
up tombs not forming part of the fabric of a church, with the gift of a 
particular residue to charity, may be regarded as establishing this 
special rule of law: "Where a fund had been given to trustees upon 
trust to apply the income in keeping a tomb in repair, and as to the 
remainder of the income for valid charitable purposes, it has been held 
that the result of the failure of the trust for the repair of the tomb is 
that the whole of the income becomes applicable for the charitable 
purpose. 

The learned authors of the article on "Charities" in 4 Hals., at 
p. 177, express the rule thus: - 

In cases connected with the repair of private tombs, where a fund is 
bequeathed to trustees upon trust out of the income to keep a tomb not 
forming part of a church in repair, and as to the residue, surplus, bal-
ance, or remainder, upon trusts for charitable objects, the gift is con-
strued as a bequest of the whole fund charged with a gift that fails, 
and not as a gift of the residue after a void gift, and accordingly the 
whole fund, including the amount necessary to satisfy the invalid 
object, is applicable to the valid charitable object. 

The authors add a footnote: 

It is not easy to say on what principle this class of cases is to be dis-
tinguished from the class, of which Milford v. Reynolds (1842), 1 Ph. 
185, 41 E.R. 602, forms one, in which the charity took only the surplus 
after the amount necessary for the invalid object had been ascertained, 
and not the entire fund. 

As Sir George Jessel, M.R., said in In re Birkett (1878), 9 Ch. D. 
576, 47 L. J. Ch. 846; these cases are a singular illustration of the 
way in which our law gets altered. The authorities cited in illustra-
tion of the statement in Halsbury are all decisions of single judges 
and in order of date we have: Fowler v. Fowler (1864), supra, 
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(Romilly, M.R.); Hoare v. Osborne (1866), L.R. 1 Eq. 585, 55 L.J. 
Ch. 345 (Kindersley, V.C.); Re Rigley's Trusts (1866), 36 L.J. 
Ch. 147 (Kindersley, V.C.); Fisk v. A.-G. (1867), L.R. 4 Eq. 521 
(Wood, V.C.); Hunter v. Bullock (1872), L.R. 14 Eq. 45, 41 L.J. 
Ch. 637 (Bacon, V.C.); Dawson v. Small (1874), L.R. 18 Eq. 114, 
43 L.J. Ch. 406 (Bacon, V.C.); Re Williams (1877), supra (Malins, 
V.C.) ; Re Birkett (1878), supra (Jessel, M.R.) ; Re Vaughan, Vaughan 
v. Thomas (1886), supra (North, J.) ; and Re Rogerson, Bird v. Lee, 
[1901] 1 Ch. 715, 70 L.J. Ch. 444 (Joyce, J.). 

In Fowler v. Fowler, the gift of the surplus, after a trust to repair 
a tomb, was held void for uncertainty on the ground that the amount 
required for repairing a tomb could not be ascertained. In Hoare v. 
Osborne it was held that the portion of the fund attributable to one 
of three gifts which was void (perpetual repair of a grave or vault not 
in a church) fell into the residue. In Re Rigley's Trusts the court 
directed an inquiry to ascertain in what proportions a gift valid as to 
part and invalid as to the other part (repair of a tomb) should be 
divided. In In re Vaughan (a tomb case) the same principle was 
applied. In all the other cases above referred to, it was held that the 
whole income of the fund went to the charity. 

I must confess I am unable to decide to my own satisfaction the 
real basis of the decisions of the majority of the judges. In In Re 
Rogerson, supra, Joyce, J., said, (p. 718) : 

'I think that the law on this question is correctly stated on p. 45 of 
Tudor's Charitable Trusts, in the passage which says that in all cases 
where "a fund has been given to trustees upon trust to apply the 
income in keeping a tomb in repair, and as to the remainder of the 
income for valid charitable purposes ... it has been held that the 
result of the failure of the trust for the repair of the tomb is that the 
whole of the income becomes applicable for the charitable purpose... . 
Now, of course, in all these cases the real question is whether on the 
true construction of the gift the trust for the application of the income 
for the repair of the tomb is to be a charge on the whole income, and 
the residue is to be given to the charitable purpose. By "residue" I 
mean so much of the income as is not required for the repair of the tomb. 
In this particular gift the word "residue" is not used; the words are, 
"do and shall out of the proceeds or annual income of such investment 
in the first place maintain yearly and keep in good repair and condition 
annually in all respects the two tombs ... and in the next place to 
divide and distribute the remainder of such annual income or dividend 
unto and equally among the poor, etc." That to my mind is equivalent 
to making the provision for the tomb a charge on the bequest. I think 
that there is no practical difference between the gift in this case and 
the gift in Fisk y. Attorney-General, supra, and I think that this case is 
governed by the decision in that case, and In re Birkett, supra, and In 
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re Vaughan, supra. If there. be any contradiction between the cases, 
I think that there is a preponderance of authority in favour of the 
view adopted in Fisk v. Attorney-General and the other cases I have 
mentioned, and I think that the statement to which I have referred in 
Tudor's Charitable Trusts is right. Of course, if there were provisions 
for various objects, and it were possible as a matter of construction to 
arrive at the conclusion that the testator never intended that there 
should be any surplus at all, that would be a different matter. Where, 
however, there is a trust for a tomb, as here, then, as Bacon, V.C., 
pointed out in Dawson v. Small, supra,—a similar case---"the obligation 
to keep up the tombstones is merely honorary, but the obligation 
to give all that is not applied for the purposes first mentioned in favour 
of these poor people is by no means honorary; it is a trust that must be 
executed." Testators who make bequests of this nature, if they know 
the law, really mean the legacy to go to the objects of the charitable 
bequest with a moral obligation to keep up the tomb. I therefore 
hold that the whole income of this bequest goes to the vicar and church-
wardens of St. George's Doncaster. The fund must be invested in 
the name of the official trustees of charitable funds, who will from time 
to time remit the income to the vicar and churchwardens for the pur-
poses of the charitable bequest. 

The foregoing judgment is a good example of the difficulties 
posed by the various decisions ; there is, as I read the cases, a real 
contradiction between A.-G. v. Fisk and In re Birkett on the one 
hand, and In re Vaughan on the other. 

I cannot do better than adopt the language and attitude of that 
very learned judge, Sir George Jessel, in In re Birkett, supra. 

In that case the bequest read : 

To the incumbent for the time being of Unsworth the sum of £500, 
the income to be applied when necessary in keeping in good repair the 
grave and the railing and tombstone of my late father, and the remain-
der of such income to be applied by such incumbent for the time being 
in providing wine and bread for the sick poor of Unsworth. . 

It was held that the first purpose of the gift being invalid, the 
whole of the income was applicable to the charity; and that the sum 
should be paid to the official charity trustee to invest and pay the 
income to the incumbent of Unsworth for the time being to be 
applied by him for the sick poor of the parish as in the will directed. 
Jessel, M.R., said (p. 578 and 580) : 

Now I have no hesitation in saying that, if there were no authorities, 
I should feel very little difficulty in deciding quite in a different way 
from that in which I am about to decide. 

He then proceeded to indicate his own views and concluded: 
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That being my opinion as to the case if it were untrammelled by any 
authorities, what do I find as regards authority? It is of the utmost 
importance, as regards our law,•that judges of the first instance should 
not disregard a series of decisions by other judges of first instance, none 
of which have been appealed or have been otherwise interfered with. 
In the case of Fisk v. Attorney-General, in 1867, where there was a gift 
to an incumbent of a sum of stock upon trust out of the dividends to 
apply such part thereof as should be required to keep in repair a family 
grave, and to apply the surplus for charity, Vice-Chancellor Wood 
decided that, although the gift for the grave failed, yet the gift of the 
corpus was not affected, and the whole of the income was applicable 
to the charity. It may be difficult on principle to discover how he 
arrived at that conclusion, but he did arrive at it. The gift here in 
question is, to my mind,  wholly undistinguishable from the gift there. 
I cannot find any possibility of fairly distinguishing it. That decision 
of the Vice-Chancellor was followed twice by Vice-Chancellor Bacon—
once in the case of Hunter v. Bullock, in which he considered it settled 
law, and again the case of Dawson v. Small. It was also followed by 
Vice-Chancellor Malins in the case of In re Williams, so recently as the 
2nd of June, 1877. Consequently we have four decisions, the oldest 
ten years old, all in point, by three judges of co-ordinate jurisdiction. 
With these authorities before me, and sitting here as a judge of first 
instance, I shall simply follow them, and decide the case in the same 
way. The result will therefore be that the whole of the income will be 
applicable to the charitable purpose. The respondents have very 
properly suggested that the fund should be paid over to the official 
charity trustee, and the income only given to the incumbent of Uns-
worth for the time being, to be applied by him for the charitable purpose 
named in the will and that is the order I shall make. 

It is nearly 71 years since the foregoing was written, and the prin-
ciples applied have only been departed from once (In re Vaughan), 
and have been applied as recently as 1901 in In re Rogerson, "the 

last of the tomb cases," and recognized in In re Dalziel, [1943] 

Ch. 277, 112 L.J. Ch. 353. Since that time the law seems to be 
taken as settled and to be as stated in the extract from Tudor on 

Charitable Trusts quoted above. 

In the course of argument before me the decision of Cohen, J. 
(now L.J.), in In re Dalziel, supra, was -pressed upon me as one that 

should be followed. The headnote reads: 

A testatrix gave £20,000 to the governors of a hospital to add to an 
existing discretionary fund of £2,000, on which the cost of the upkeep 
of a family mausoleum was a first charge, on condition that they should 
use the income as far as was necessary to maintain and, when necessary, 
rebuild the mausoleum, and directed that "if they shall fail to carry out 
this request I give the said sum of £20,000 to such other of the charities 
named in this my will as my trustees may select and as shall be willing 
to accept the legacy subject to the above conditions": 
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Held, that, the upkeep of the mausoleum not being a charitable 
object, the gift failed, and that the gift over also failed. 

In re Tyler, [1891] 3 Ch. 252, and Chamberlayne v. Brockett (1872), 
L.R. 8 Ch. 206, followed. 

Cohen, J., (p. 281) referred to an analysis of the tomb cases by 
counsel disputing the validity of the gift and said that counsel 

pointed out that they appear all to have been based either on the 
trifling amount involved as in Fisk v. Attorney-General, supra, or on 
the view that the testator intended to impose a moral obligation as in 
In re Rogerson, supra. He pointed out that that class of case was 
distinguishable from the present case in that (a) the upkeep of a tomb 
costing over £20,000 with a possible liability to rebuild it, necessarily 
involved more than a trifling amount, and (b) some of the wills con-
sidered in the.tomb cases contained no gift over in the event of failure 
to maintain the tomb. 

Cohen, J., added: 	 • 

The last distinction seems to me vital. I think that the real founda-
tion of the tomb cases is that the court felt itself able to construe the 
provision in the various wills as to the upkeep of the tombs as imposing 
only a moral obligation. Now, a gift over to take effect in the event 
of failure to maintain the mausoleum in good repair is only consistent 
with the view that the obligation to maintain the mausoleum was not 
to be a mere moral obligation. 

While I am not prepared to subscribe to a distinction based on 
the "trifling amount" theory---I doubt if the judgments support 
a distinction so stated--I do not think that in this case as a "matter 
of construction!' I can "arrive at the conclusion that the testator 
never intended that there should be any surplus at all," using the 
language of Joyce, J., in In re Rogerson quoted above. 

The whole income at five per cent of $50,000.00—no trifling 
amount—would surely never be required in each year merely for 
keeping the marble cross clean and erect, and the grass on the allot-
ment cut and in good order. There is no direction to rebuild the 
cross, but even if there were there would be a surplus, and there is 
no power to resort to capital. 

In the Dalziel case, Cohen, J., also said (p. 285) : 

The obligation as to .rebuilding the tomb is not limited to rebuilding 
out of income, but would require the hospital, if necessary, to have 
recourse to capital. The void trust, might, therefore, involve not only 
the whole income, but even the corpus. In my judgment, therefore, 
the gift fails in toto. 

In In re Birkett, Jessel, M.R., asked: "On which side of the line 
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does this particular case fall?" I think the case I am now consider-
ing falls on the opposite side of the line to In re Dalziel, which is 
not applicable to the facts of this case. 

Subject to the two matters next to be dealt with, I am of opinion 
that the bequest contained in clause 13 of the will for the upkeep 
of the cross and allotment is• invalid, but the trust to maintain the 
cemetery is a good charitable trust and the whole of the income of 
the fund becomes applicable for such charitable purpose. 

The upkeep of the cemetery will involve the upkeep of the cross 
and grave plot, and I have no doubt the "honorary" or "moral" 
obligation, it is nothing more, will be borne in mind. 

Two further matters must now be dealt with: (1) Is a gift to 
maintain a cemetery owned or provided by municipal authorities 
and not connected with any church or religious denomination a 
valid charitable gift ? (2) If it is, does this principle apply if the 
cemetery is not in Manitoba, but in France? 

The only case which throws any light on the first of these matters 
is In re Eighmie, supra. In that case, Eve, J., divided the gift 
equally between the vicar and church-wardens as controllers of the 
church and churchyard and the Brentford and Chiswick Borough 
council in which were vested the management and ownership of the 
cemetery. It will be observed that the cemetery had been con-
secrated as a public burial ground. Eve, J., does not discuss the 
authorities in his very brief judgment, but on the argument he was 
referred to the earlier cases of In re Vaughan, supra, and In re 
Manser, supra. 

In the Vaughan case, North, J., said (p. 191) : 

Then, in the next place, there is this to be borne in mind, that charity 
is "a general public use." That is the largest definition of the word, 
and it seems to me that the repair of a parish churchyard is clearly for 
the benefit of the inhabitants of the parish. In the first place, it was 
the duty of parishioners to keep their churchyard in repair. That 
appears from a passage in Coke's Second Institute; which runs thus: 
"The parishioners ought to repair the inclosure of the churchyard, be-
cause the bodies of the more common sort are buried there, and for 
the preservation of the burials of those that were or should have, been, 
whiles they lived the temples of the Holy Ghost." After referring to 
the derivation of the word "cemetery," it goes on: "And also if the 
churchyard be not decently inclosed, the church, which is domus Dei, 
cannot decently be kept, and therefore this the parishioners ought to 
do per consuetudinem notoriam et approbatum, and the conusans thereof 
is allowed by this Act." Then, again, a case was cited which shows 
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that if a person whose duty it is to repair the churchyard does not 
repair it he is subject to indictment. 

In the Manzer case, Warrington, j., approved and applied this 
statement. It is obvious from his judgment that he considered the 
provision of a burial ground to be for the advancement of religion,' 
and he said (p. 74) : "I think one naturally connects the burial of the 
dead with religion" ; and at p. 75: 

I need not go into any general considerations as to the necessity or 
as to the pious object of providing burial grounds. I decide this 
question on the ground I have expressed, and I do not think, therefore, 
it is necessary to consider whether this is a general public trust or not. 
It comes within the now very wide definition of "charity," and in 
particular that branch of it which is concerned with the advancement 
of religion. I think, therefore, the gift is good. 

Eve, J., had no difficulty in 1935 in extending the principle to a 
municipally provided cemetery, and I doubt if his decision would 
have been different if the cemetery had not been consecrated. In 
Manitoba municipalities are empowered to, and do, establish and 
maintain cemeteries not connected with any church. I should not 
hesitate to hold that a gift to a Manitoba municipal authority to 
be used for the maintenance and upkeep of such a cemetery was a 
good charitable bequest, whether it was for the advancement of 
religion or for a purpose beneficial to the community : Lord Mac-' 
naghten's divisions 3 and 4 in the Pernsel case, supra. 

The provisions of The Cemetery Act of Ontario (now R.S.O. 
1937, c. 351, s. 15) referred to in In re Halliday Estate, supra, speci-
fically permit gifts to the person "owning, controlling or managing 
a cemetery." These words are wide enough to include any cem-
etery, even one privately owned and operated. We have no such 
statute in Manitoba, but the view I take of the authorities is in 
accord with the principle of this legislation. 

There was considerable discussion whether a gift to maintain a 
cemetery could  be justified or could only be justified as being in 
relief of rates. The preamble to the Act of Elizabeth uses the 
words "for the aid or ease of any poor inhabitants concerning pay-
ments of fifteens, setting out of soldiers, and other taxes." . Reference 
was made to A.-G. v. Blizard (1855), 21 Beay. 233, 25 L. J. Ch. 171; 
Doe v. Howells (1831), 2 B. & Ad. 745, 109 E.R. 1320; and A.-G. 
v. Berwick-on-Tweed (1829), Tamlyn 239, 48 E.R. 95. 

The significance of this question is twofold. The gift of the 
"balance" of the income for the upkeep of the cemetery was sought 
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to be maintained on this ground as well, and in answer it was argued 
that, even if such a gift would be a good charitable gift in Manitoba 
as in relief of rates, a gift which would be for the relief of rates in a 
foreign community would not be a good charitable gift by Manitoba 
law. 

Notwithstanding the decisions in A.-G. v. Blizard, supra, which 
turned on the meaning of a special Act and which is not of much or 
any assistance in this case, and in the other cases just referred to, 
the decisions to which I have earlier referred do not, so far as I can 
see, decide that charitable gifts for the maintenance of a cemetery 
can, or can only, be justified as being in relief of rates. Nor does the 
portion of the judgment of North, J., already quoted lead to that 
conclusion. 

Even if the gift had to depend for its validity on being in relief of 
rates, and in my opinion it does not, I would not think that different 
principles would be applied depending on whether the cemetery was in 
Manitoba, or France, or England. All of which brings me to the 
second of the two matters I am now dealing with: Does the fact that 
the cemetery is in a foreign country make any difference ? In my 
opinion it does not. 

In In re Robinson, Besant v. The German Reich, [1931] 2 Ch. 122, 
100 L.J. Ch. 321, Maugham, J. (later L.C.), said (p. 126) : 

It is abundantly clear that, whatever the construction which might 
have been placed upon the Statute of Elizabeth when that statute was 
passed in the forty-third year of that queen's reign, for at least 200 
years the courts have been in the habit of treating the phrase "chari-
table purposes" as not confined to charitable purposes within this 
realm. There are numerous authorities to that effect; and apart from 
cases of charities to be performed in the jurisdictions of Scotland and 
Ireland, there are several cases where the charity has been wholly 
foreign. 
He referred to New v. Bonaker (1867), L.R. 4 Eq. 655, 36 L.J. 

Ch. 846, and In re Vagliano, [1905] W.N. 179, 75 L.J. Ch. 119. 
Other cases were cited in the argument before him and reference may 
also be made to Parkhurst v. Roy (1880), 27 Gr. 361, 7 A.R. 614; 
Lewis v. Doerle (1898), 28 O.R. 412, 25 A.R. 206, and Anderson v. 
Kilborn (1875), 22 Gr. 385. 

As I have come to the conclusion that clause 13 is a good chari-
table bequest for the maintenance of the communal cemetery of 
Estaires, I must now decide if it vested in the mayor for the time 
being of that town. Clause 13 presents many difficulties in con-
struction. The part I am now considering reads: 
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... to pay to the mayor for the time being of the town of Estaires 
$50,000.00 to be invested by him in French 5 per cent rents and in such 
name or names as he may think fit.... If the mayor is not properly 
constituted under the laws of France a corporation with perpetual 
succession and for such or any other reason the said bequest is not a 
good charitable bequest, I direct my trustees to pay the said sum to 
any responsible corporation, body or institution which is willing to 
accept the said bequest subject to the terms hereof as to the application 
of the income therefrom. 

The testator seems to have been of opinion that it was essential 
to a good charitable bequest that the trustee should be a corporation 
with perpetual succession, and that, if the mayor for the time being 
were not such, his gift would not be a good charitable bequest.. This 
is emphasized by his second choice of a corporation, body or institu-
tion which he evidently assumed would have perpetual succession. 
It also emphasizes his intention to create a perpetuity. 

It may be that the thinking of the testator, when he drew this 
clause in this way, was influenced by the practice so common in 
England of giving gifts to charitable corporations with the im-
position of some moral or honorary obligation to maintain or repair 
a tomb or monument. 

The- evidence before me establishes that the mayor of Estaires is 
not constituted under the laws of France a corporation with per-
petual succession. 

There is no reason why an individual may not be a trustee for 
charitable purposes. If the charitable trust is a perpetuity, it might 
be inconvenient to appoint an individual but the law will always 
provide a trustee. The testator may also have had this inconveni-
ence in mind when he desired a trustee with perpetual succession. 

Is the payment directed by clause 13 to be made to the mayor, 
who is mayor 'at the time when the money is to be paid over, to be 
held by him and such successors as he may from time to time appoint, 
or was it the testator's intention that the money should pass from 
mayor to mayor as a corporation with perpetual succession? Not-
withstanding the power to the mayor for the time being to invest 
the corpus in such name or names as he may think fit, I feel certain 
that the gift was intended to be to the mayor for the time being as a 
corporation with perpetual succession and that was the real meaning 
of the peculiar wording the testator used. In my opinion the mayor 
does not qualify and the gift could not, nor did it, vest in him. 

But a charitable gift will not be permitted to fail because the 
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donor does not appoint a trustee, or because the trustee is not able 
to act or qualify. The court can always act to remedy the defect. 

The testator has attempted to provide for this. The wording of 
the clause is in this respect very vague and difficult to construe. He 
clearly wanted a corporation, body or institution to act as trustee, 
but he said that if the bequest is not a good charitable bequest be-
cause the mayor was not a corporation with perpetual succession, or 
for any other reason, the trustee was to pay the sum to any respons-
ible corporation, body or institution which is willing to accept the said 
bequest subject to the terms hereof as to the application of the income. 

If the bequest were invalid no further consideration would be 
required. As it is valid, in my opinion the trustee should select 
some responsible corporation which is willing to accept the bequest 
"subject to the terms" of clause 13 as I have found them to be as to 
the application of the income. 

Those terms I have held are to apply the income towards the up-
keep of the communal "cemetery generally." The upkeep of the 
cemetery will naturally involve the upkeep of the testator's grave 
allotment and monument and I have already said I have no doubt 
that the recipient of the fund will fully recognize the moral or 
honorary obligation in that respect. I suggest that the trustee select 
some Canadian or English trust company, preferably, though not 
necessarily, one authorized to do business in France, under the pro-
visions of clause 13 to whom the legacy can be paid: The trustee 
should take from the trust company' an undertaking to accept the 
bequest on the conditions I have held applicable, namely, to apply 
the income of the whole fund in or towards the upkeep of the muni-
cipal or communal cemetery of Estaires, generally. The trustee 
should be entitled to be paid its proper charges out of the said 
income and those charges should be agreed and included in the 
undertaking. 

The testator has directed how the fund should be invested. 
Such investment may not be possible or desirable, now, or in the 
future. In my opinion the fund should be invested in trustee 
securities as authorized by the laws of Manitoba. Under the 
circumstances of this case, this court can, if it is necessary or desir-
able, settle the necessary scheme for the execution of the trust : 
In re Fenton Estate, 30 Man. R. 246, [1920] 2 W.W.R. 367. 

While there are references in some of the English cases to the 
so-called Statutes of Mortmain, and while we have no such statute 
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in Manitoba, Re Fenton, supra, those statutes do not affect the 
principles I have been discussing. 

Questions 3, 4 and 5 are, therefore, answered according to the 
foregoing, 

I now turn to questions 1 and 2. This is a much simpler problem. 
Clause 11 of the will gives to "the London Council for the time 
being of the Church of England Temperance Society (England)" a 
legacy of $5,000.00 on a condition. That condition is clearly stated; 
it is not illegal or uncertain, and the gift is a good and valid one if 
the condition is performed: Re Tyler, [1891] 3 Ch. 252, and if the 
beneficiary is capable of taking the gift. 

The condition can be performed by giving an undertaking satis-
factory to the trustee who would be justified in taking the under-
taking in the words set out in the will, even though it cannot be 
enforced: Roche v. McDermott, [1901] 1 Ch. 394. 

The real question is whether the beneficiary purported to be 
named is entitled to be a beneficiary. The evidence before me is 
that there is in existence in London a body which, so far as I can 
see, is a voluntary unincorporated association, known as the Council 
of the Church of England Temperance Society. There is also an 
incorporated body "The Church of England Temperance Society 
(Incorporated)" incorporated under the English Companies Acts 
1862 .to 1900, on 1 February 1907. By the articles of association of 
the incorporated body the persons eligible for membership are 
(1) members of the council of the Church of England Temperance 
Society who declare they desire to be members of the incorporated 
body and who may only be members of such body while they remain 
members of the council, and (2) all such other persons as shall be 
nominated by the executive of the incorporated body and consent 
to become members. 

The gift is to the council and not to the incorporated body. 
May such voluntary unincorporated body be a beneficiary? 

There is here no question of a trust charitable or otherwise, or a 
perpetuity. It is merely a legacy of $5,000.00, and no restriction 
on how the money may be used. A voluntary unincorporated 
association is not an entity known to the law and there are cases 
which appear to show that such an association cannot be a donee. 
I refer, for example, to Carne v. Long (1860), 2 De G.F. & J. 75,. 
27 L.J. Ch. 589, 45 E.R. 413; Gravenor v. Hallam (1767), Amb. 643, 
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27 E.R. 417; Re Amos, [1891] 3 Ch. 159, and Re Laing Estate, 38 
B.C.R. 449, [1927] 1 W.W.R. 699. 

I do not think these decisions apply here and in my opinion the 
principle applicable is stated by Joyce, J., in Re Swain (1908), 
99 L.T. 604, when he said (p. 606) that the cases showed that: 

... a gift to a voluntary association of a legacy which is to go into its 
coffers and may be spent with its other funds as income is valid .. . 
It is not necessary ... to the validity of such a gift that it must be in 
accordance with the rules of the society, or be possible under the rules 
to distribute the money as or by way of bonus to the individual 
members. 

The whole question is discussed in Mr. Hart's article on Re 
Chardon, already referred to, which I have found most helpful. 

I answer question 1 as follows: The bequest in clause 11 of the 
will is a valid bequest subject to a condition; it is not a charitable 
bequest. 

Question No. 2 does not, in my opinion, depend on the constitu-
tion of the London Council; all of the members of the council may, 
as individuals, give the undertaking and the secretary may do so in 
his individual capacity. In no case does anyone incur any personal 
liability and Roche v. McDermott, supra, decides that the undertak-
ing is, in any event, unenforceable at law. It is merely a "moral" 
or "honorary" obligation. 

This leaves only question No. 6 to be answered. As I mentioned 
the testator died 7 June 1929, and was buried in Winnipeg. I am 
not informed why this was done, but I assume it was because the 
estate was not in funds to pay the cost of removing the body to 
France and interring it at Estaires. The cost of disinterring the 
body, removing it to France and re-interring, it there, will be about 
$1,000.00, and this money must be paid out of the amount available 
to pay the charitable bequests and the bequest to the London 
Council. 

Questions such as this usually arise on passing accounts in the 
Surrogate Court, but there is power in this court to deal with the 
matter (see The Trustee Act, R.S.M. 1940, c. 221, s. 73, and I can 
see no reason why I should not answer this question. 

There is no British or Canadian authority directly in point. 
Generally an executor will be allowed in his account reasonable 
funeral expenses having regard to the station in life of the testator 
and the estate he left: Williams on Executors (1930), 12th ed., 
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pp. 116 sq.; Widdifield on Executors Accounts (1944), 4th ed., pp 116 
sq. The testator has received decent burial and the expenses have 
been allowed in the executor's accounts. 

Compliance with the last wishes of the deceased as to the style and 
character of the funeral, if not extravagant or unreasonable, and if no 
injustice is done to creditors, violates no principle of law: Widdifield, 
op. cit., p. MO. 

The question of the allowance of the expense of removing a body 
from one place of interment to another has been discussed in a num-
ber of American cases most of which are set out in the third (1933) 
edition of Judge Widdifield's work on executors' accounts but are 
omitted from the fourth edition. And there is an annotation in 40 
A.L.R. Annotated at p. 1459. 

In Pettigrew v. Pettigrew, 207 Pa. St. 313, 64 L.R.A. 179, 23 C. J. 
1171, it was held that the duties of an executor terminate with the 
first interment, and if any question arises as to the necessity or ad-
visability of a re-interment involving a removement to another 
locality, that is a matter for the next of kin. 

It has been held that where the burial place had become un-
desirable, an administrator should be allowed credit for the reason-
able expense of disinterring the body of the deceased and re-burying 
in another place: Allen v. Allen, 3 Dem. (N.Y.) (so cited in Widdi-
field), but not where the place of burial was suitable and had been 
selected by the deceased: Watkins v. Romine, 106 Ind. 37S, 7. N.E. 
193. 

A reasonable amount for services and expenses incurred in trans-
porting the body of the deceased from a foreign country, where he 
died, is properly payable out of the estate: Re Parry's Estate, 41 Atl. 
R. 384, 24 C. J. 92. And see Sullivan v. Harper, 41 N. J. Eq. 299. 

The full texts of these cases are, .unfortunately, not available to 
us; they are not, with the exception of the annotation in 40 A.L.R. 
Annotated,' in the Great Library. They were available to Judge 
Widdifield and I have no doubt were accurately stated. 

Having in mind the circumstances of this case, the natural desire 
of the testator, the fact that he left a large estate and who were the 
objects of his bounty, I am of opinion that the general principle to be 
extracted from the authorities enables me to answer this question in 
the affirmative with the qualification that the amount expended 
must .be reasonable. The trustee will probably be able to sell the 
plot in St. John's Cemetery which will be vacated and so reduce 
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somewhat the .cost*to be incurred. I am sure that the charities will 
have no criticism to make of such an expenditure. 

At the time of his death the testator, domiciled in England, was 
temporarily resident in Manitoba. His wife and only child were 
dead; he was the last of his immediate family. No one can doubt 
that if the trustee had taken the body to France for burial beside his 
wife and son, the reasonable expenses of doing so would have been 
allowed without question on any passing of accounts. 

This leaves only the question of costs. It was the duty of the 
various charities and parties to take the stand they did and to submit 
all these matters to the court. The state of the authorities and the 
new points raised make this a matter of great difficulty. The matters 
raised were exceptionally well argued by all counsel;  and all parties 
should have their costs out of the estate, the costs of the trustee to 
be taxed as between solicitor and client. 
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protéger contre la violence de certains clients — Allé-
gation supplémentaire suivant laquelle l’interdiction de 
communiquer en public à des fins de prostitution porte 
atteinte à la liberté d’expression garantie aux prosti tuées 
— Charte canadienne des droits et libertés, art. 1, 2b), 
7 — Code criminel, L.R.C. 1985, ch. C-46, art. 197(1), 
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poses of prostitution — Prostitutes challenging consti-
tutionality of prohibitions on bawdy-houses, living on 
avails of prostitution and communicating in public for 
purposes of prostitution under Criminal Code — Pros-
titutes alleging impugned provisions violate s. 7 security 
of the person rights by preventing im plementation of safety 
measures that could protect them from violent clients — 
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Freedoms, ss. 1, 2(b), 7 — Criminal Code, R.S.C. 1985, c.  
C-46, ss. 197(1), 210, 212(1)(j), 213(1)(c).

* A judgment was issued on January 17, 2014, amending para. 164 
of both versions of the reasons. The amendments are included in 
these reasons.



[2013] 3 R.C.S. 1103CANADA (PROCUREUR GÉNÉRAL)  c.  BEDFORD

Tribunaux — Décisions — Stare decisis — Norme de 
contrôle — Contestation par des prostituées des dispo-
sitions du Code criminel qui interdisent les maisons de 
débauche, le proxénétisme et la communication en public 
à des fins de prostitution — À quelles conditions un juge de 
première instance peut-il réexaminer les conclusions de la 
Cour suprême du Canada dans le Renvoi sur la prostitution 
selon lesquelles les interdictions visant les maisons de 
débauche et la communication sont valides? — Degré 
de déférence que commandent les conclusions du juge de 
première instance sur des faits sociaux ou légis latifs.

B, L et S — trois prostituées ou exprostituées — ont 
sollicité un jugement déclarant que trois dispositions du 
Code criminel, L.R.C. 1985, ch. C46, qui criminalisent 
diverses activités liées à la prostitution, portent atteinte 
au droit que leur garantit l’art. 7 de la Charte : l’art. 210 
crée l’acte criminel de tenir une maison de débauche ou 
de s’y trouver; l’al. 212(1)j) interdit de vivre des produits 
de la prostitution d’autrui; l’al.  213(1)c) interdit la 
communication en public à des fins de prostitution. Elles 
font valoir que ces restrictions apportées à la prostitution 
compromettent la sécurité et la vie des prostituées en ce 
qu’elles les empêchent de prendre certaines mesures de 
protection contre les actes de violence, telles l’embauche 
d’un garde ou l’évaluation préalable du client. Elles 
ajoutent que l’al.  213(1)c) porte atteinte à la liberté 
d’expres sion garantie à l’al. 2b) de la Charte et qu’aucune 
des dispositions n’est sauvegardée par l’article premier.

La Cour supérieure de justice de l’Ontario a fait 
droit à la demande et déclaré, sans effet suspensif, que 
cha cune des dispositions contestées du Code criminel 
porte atteinte à un droit ou à une liberté garantis par la 
Charte et ne peut être sauvegardée par application de 
l’article premier. La Cour d’appel de l’Ontario a con
venu de l’inconstitutionnalité de l’art. 210 et radié le mot 
« prostitution » de la définition de « maison de débau
che » applicable à cette disposition, mais elle a sus pendu 
l’effet de la déclaration d’invalidité pendant 12  mois. 
Elle a statué que l’al.  212(1)j) constitue une atteinte 
injustifiable au droit garanti à l’art. 7 et ordonné d’inter
préter la disposition de manière que l’interdiction vise 
seulement les personnes qui vivent de la prostitution 
d’autrui « dans des situations d’exploitation », comme 
si ces mots y étaient employés. Elle a par ailleurs estimé 
que l’interdiction de communiquer prévue à l’al. 213(1)
c) n’est attentatoire ni à la liberté garantie par l’al. 2b), ni 
au droit que consacre l’art. 7. Les procureurs généraux 
se pourvoient contre la déclaration d’inconstitution
nalité de l’art. 210 et de l’al. 212(1)j) du Code. B, L et S  
se pourvoient de manière incidente relativement à la 
constitutionnalité de l’al. 213(1)c) et à la mesure prise 
pour remédier à l’inconstitutionnalité de l’art. 210.

Courts — Decisions — Stare decisis — Standard of 
review — Prostitutes challenging constitutionality of 
prohibitions on bawdy-houses, living on avails of pros-
titution and communicating in public for purposes of 
prostitution under Criminal Code — Under what cir-
cumstances application judge could revisit conclusions 
of Supreme Court of Canada in Prostitution Reference 
which upheld bawdy-house and communicating prohi-
bitions — Degree of deference owed to application 
judge’s findings on social and legislative facts.

B, L and S, current or former prostitutes, brought  
an application seeking declarations that three provisions 
of the Criminal Code, R.S.C. 1985, c. C46, which crim
inalize various activities related to prostitution, infringe 
their rights under s. 7 of the Charter: s. 210 makes it an 
of fence to keep or be in a bawdyhouse; s. 212(1)(j) pro
hibits living on the avails of prostitution; and, s. 213(1)(c)  
prohibits communicating in public for the pur poses of 
prostitution. They argued that these restrictions on pros
titution put the safety and lives of prostitutes at risk, by 
preventing them from implementing certain safety mea
sures — such as hiring security guards or “screen ing” 
potential clients — that could protect them from vio
lence. B, L and S also alleged that s. 213(1)(c) infringes 
the freedom of expression guarantee under s. 2(b) of the 
Charter, and that none of the provisions are saved under 
s. 1. 

The Ontario Superior Court of Justice granted the 
application, declaring, without suspension, that each of 
the impugned Criminal Code provisions violated the 
Charter and could not be saved by s.  1. The Ontario 
Court of Appeal agreed s.  210 was unconstitutional 
and struck the word “prostitution” from the definition 
of “common bawdyhouse” as it applies to s. 210, how
ever it suspended the declaration of invalidity for 
12 months. The court declared that s. 212(1)(j) was an 
unjustifiable violation of s.  7, ordering the reading in 
of words to clarify that the prohibition on living on the 
avails of prostitution applies only to those who do so 
“in circumstances of exploitation”. It further held the 
communicating prohibition under s.  213(1)(c) did not 
violate either s. 2(b) or s. 7. The Attorneys General ap
peal from the declaration that ss. 210 and 212(1)(j) of the 
Code are unconstitutional. B, L and S crossappeal on 
the constitutionality of s. 213(1)(c) and in respect of the 
s. 210 remedy.
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Arrêt : Les pourvois sont rejetés, et le pourvoi 
incident est accueilli. L’article 210, en ce qui concerne 
la prostitution, et les al.  212(1)j) et 213(1)c) du Code 
criminel sont déclarés incompatibles avec la Charte. 
Le mot « prostitution » est supprimé de la définition de 
« maison de débauche » figurant au par. 197(1) du Code 
criminel pour les besoins de l’art. 210 uniquement. L’effet 
de la déclaration d’invalidité est suspendu pendant un an.

Les trois dispositions contestées, qui visent principale
ment à empêcher les nuisances publiques et l’exploita tion  
des prostituées, ne résistent pas au contrôle constitution
nel. Elles portent atteinte au droit à la sécurité de la 
personne que l’art. 7 garantit aux prostituées, et ce, d’une 
manière non conforme aux principes de justice fonda
men tale. Point n’est besoin de déterminer si notre Cour 
devrait rompre avec la conclusion qu’elle a tirée dans le 
Renvoi sur la prostitution, à savoir que l’al. 213(1)c) ne 
porte pas atteinte à la liberté garantie à l’al. 2b), ou la 
réexaminer, puisqu’il est possible de trancher en l’espèce 
sur le fondement du seul art. 7.

La règle du stare decisis issue de la common law est 
subor donnée à la Constitution et ne saurait avoir pour 
effet d’obliger un tribunal à valider une loi inconstitu
tion nelle. Une juridiction inférieure ne peut toutefois pas 
faire abstraction d’un précédent qui fait autorité, et la 
barre est haute lorsqu’il s’agit d’en justifier le réexamen. 
Les conditions sont réunies lorsqu’une nouvelle question 
de droit se pose ou qu’il y a modification importante 
de la situation ou de la preuve. En l’espèce, la juge de 
pre mière instance pouvait trancher la question nouvelle 
de savoir si les dispositions en cause portent atteinte ou 
non au droit à la sécurité de la personne garanti à l’art. 7 
car, dans le Renvoi sur la prostitution, les juges majo
ritaires de la Cour statuent uniquement en fonction du 
droit à la liberté physique de la personne garanti par 
l’art. 7. Qui plus est, dans le Renvoi sur la prostitution, 
les principes de justice fondamentale sont examinés 
sous l’angle de l’imprécision de la criminalisation indi
recte et de l’acceptabilité de celleci. En l’espèce, ce 
sont le caractère arbitraire, la portée trop grande et le 
caractère totalement disproportionné qui sont allégués, 
des notions qui ont en grande partie vu le jour au cours 
des 20 dernières années. La juge de première instance 
n’était cependant pas admise à trancher la question de 
savoir si la disposition sur la communication constitue 
une limitation justifiée de la liberté d’expression. Notre 
Cour s’était prononcée sur ce point dans le Renvoi sur la 
prostitution, et la juge était liée par cette décision.

Les conclusions tirées en première instance sur des 
faits sociaux ou législatifs commandent la déférence. La 
norme de contrôle applicable aux conclusions de fait — 

Held: The appeals should be dismissed and the cross
appeal allowed. Section 210, as it relates to prostitution, 
and ss. 212(1)(j) and 213(1)(c) of the Criminal Code are 
declared to be inconsistent with the Charter. The word 
“prostitution” is struck from the definition of “common 
bawdyhouse” in s. 197(1) of the Criminal Code as it 
applies to s. 210 only. The declaration of invalidity should 
be sus pended for one year.

The three impugned provisions, primarily con cerned 
with preventing public nuisance as well as the exploitation 
of prostitutes, do not pass Charter muster: they infringe 
the s. 7 rights of prostitutes by depriving them of security 
of the person in a manner that is not in accordance with 
the principles of fundamental justice. It is not necessary 
to determine whether this Court should depart from or 
revisit its conclusion in the Prostitution Reference that 
s. 213(1)(c) does not violate s. 2(b) since it is possible to 
resolve this case entirely on s. 7 grounds.

The common law principle of stare decisis is subor
dinate to the Constitution and cannot require a court to 
uphold a law which is unconstitutional. However, a lower  
court is not entitled to ignore binding precedent, and 
the threshold for revisiting a matter is not an easy one 
to reach. The threshold is met when a new legal issue is 
raised, or if there is a significant change in the circum
stances or evidence. In this case, the application judge 
was entitled to rule on the new legal issues of whether 
the laws in question violated the security of the person 
interests under s.  7, as the majority decision of this 
Court in the Prostitution Reference was based on the s. 7 
physical liberty interest alone. Furthermore, the prin ciples 
of fundamental justice considered in the Prosti tu tion 
Reference dealt with vagueness and the per missibility 
of indirect criminalization. The princi ples raised in this 
case — arbitrariness, overbreadth, and gross dispro
portionality — have, to a large extent, devel oped only in 
the last 20 years. The application judge was not, how
ever, entitled to decide the question of whether the com
munication provision is a justified limit on free dom of 
expression. That issue was decided in the Prostitu tion 
Reference and was binding on her. 

The application judge’s findings on social and leg
islative facts are entitled to deference. The standard of 
review for findings of fact — whether adjudicative, 
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qu’elles portent sur les faits en litige, des faits sociaux ou 
des faits législatifs — demeure celle de l’erreur manifeste 
et dominante.

Les dispositions contestées ont un effet préjudiciable 
sur la sécurité des prostituées et mettent donc en jeu le 
droit garanti à l’art. 7. La norme qui convient est celle du 
« lien de causalité suffisant », appliquée avec souplesse, 
celle retenue à juste titre par la juge de première instance. 
Les interdictions augmentent tous les risques auxquels 
s’exposent les demanderesses lorsqu’elles se livrent 
à la prostitution, une activité qui est en soi légale. Elles 
ne font pas qu’encadrer la pratique de la prostitution. 
Elles franchissent un pas supplémentaire déterminant 
par l’impo sition de conditions dangereuses à la pratique 
de la prostitution : elles empêchent des personnes qui se 
livrent à une activité risquée, mais légale, de prendre des 
mesures pour assurer leur propre protection. Le lien de 
causalité n’est pas rendu inexistant par les actes de tiers 
(clients et proxénètes) ou le prétendu choix des inté ressées 
de se prostituer. Bien que certaines pros ti tuées puissent 
correspondre au profil de celle qui choisit librement de se 
livrer à l’activité économique ris quée qu’est la prostitution 
(ou qui a un jour fait ce choix), de nom breuses prostituées 
n’ont pas vraiment d’autre solu tion que la prostitution. De 
plus, le fait que le comportement des proxénètes et des 
clients soit la source immé diate des préjudices subis par 
les prostituées ne change rien. La violence d’un client ne 
diminue en rien la responsabilité de l’État qui rend une 
prostituée plus vulnérable à cette violence.

Les demanderesses ont également établi que l’atteinte 
à leur droit à la sécurité n’est pas conforme aux principes 
de justice fondamentale, lesquels sont censés intégrer 
les valeurs fondamentales qui soustendent notre ordre 
constitutionnel. Dans la présente affaire, les valeurs fon
da mentales qui nous intéressent s’opposent à l’arbi traire 
(absence de lien entre l’effet de la loi et son objet), à la 
portée excessive (la disposition va trop loin et empiète 
sur quelque comportement sans lien avec son objectif) 
et à la disproportion totale (l’effet de la disposition est 
totalement disproportionné à l’objectif de l’État). Il s’agit 
de trois notions distinctes, mais la portée excessive est 
liée au caractère arbitraire en ce que l’absence de lien 
entre l’effet de la disposition et son objectif est commune 
aux deux. Les trois notions supposent de comparer 
l’atteinte aux droits qui découle de la loi avec l’objectif 
de la loi, et non avec son efficacité; elles ne s’intéres
sent pas à la réalisation de l’objectif législatif ou au pour
centage de la population qui bénéficie de l’application de 
la loi ou qui en pâtit. L’analyse se veut qualitative, et non 
quantitative. La question que commande l’art. 7 est celle 
de savoir si une disposition législative intrinsèquement 

social, or legislative — remains palpable and overriding 
error. 

The impugned laws negatively impact security of  
the person rights of prostitutes and thus engage s.  7. 
The proper standard of causation is a flexible “sufficient 
causal connection” standard, as correctly adopted by the 
application judge. The prohibitions all heighten the risks 
the applicants face in prostitution — itself a legal activ
ity. They do not merely impose conditions on how prosti
tutes operate. They go a critical step further, by imposing 
dangerous conditions on prostitution; they prevent peo
ple engaged in a risky — but legal — activity from taking 
steps to protect themselves from the risks. That causal 
connection is not negated by the actions of thirdparty 
johns and pimps, or prostitutes’ socalled choice to en
gage in prostitution. While some prostitutes may fit the 
description of persons who freely choose (or at one time 
chose) to engage in the risky economic activity of pros
titution, many prostitutes have no meaningful choice 
but to do so. Moreover, it makes no difference that the 
con duct of pimps and johns is the immediate source 
of the harms suffered by prostitutes. The violence of a 
john does not diminish the role of the state in making a 
prostitute more vulnerable to that violence.

The applicants have also established that the depri
vation of their security of the person is not in accordance 
with the principles of fundamental justice: principles 
that attempt to capture basic values underpinning our 
constitutional order. This case concerns the basic values 
against arbitrariness (where there is no connection be
tween the effect and the object of the law), overbreadth 
(where the law goes too far and interferes with some 
conduct that bears no connection to its objective), and 
gross disproportionality (where the effect of the law is 
grossly disproportionate to the state’s objective). These 
are three distinct principles, but overbreadth is related 
to arbitrariness, in that the question for both is whether 
there is no connection between the law’s effect and its 
objective. All three principles compare the rights in
fringement caused by the law with the objective of the 
law, not with the law’s effectiveness; they do not look to 
how well the law achieves its object, or to how much of 
the population the law benefits or is negatively impacted. 
The analysis is qualitative, not quantitative. The question 
under s. 7 is whether anyone’s life, liberty or security of 
the person has been denied by a law that is inherently 
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mauvaise prive qui que ce soit du droit à la vie, à la 
liberté ou à la sécurité de sa personne; un effet totalement 
disproportionné, excessif ou arbitraire sur une seule 
personne suffit pour établir l’atteinte au droit garanti à 
l’art. 7.

Si l’on applique ces notions aux dispositions 
contestées, l’effet préjudiciable de l’interdiction des 
maisons de débauche (art. 210) sur le droit à la sécurité 
des demanderesses est totalement disproportionné à 
l’objectif de prévenir les nuisances publiques. Les pré
judices subis par les prostituées selon les juridictions 
inférieures (p. ex. le fait de ne pouvoir travailler dans un 
lieu fixe, sûr et situé à l’intérieur, ni avoir recours à un 
refuge sûr) sont totalement disproportionnés à l’objectif 
de réprimer le désordre public. Le législateur a le pouvoir 
de réprimer les nuisances, mais pas au prix de la santé, de 
la sécurité et de la vie des prostituées. L’interdiction faite 
à l’al. 212(1)j) de vivre des produits de la prostitution 
d’autrui vise à réprimer le proxénétisme, ainsi que le 
parasitisme et l’exploitation qui y sont associés. Or, 
la disposition vise toute personne qui vit des produits 
de la prostitution d’autrui sans établir de distinction 
entre celui qui exploite une prostituée et celui qui peut 
accroître la sécurité d’une prostituée (tel le chauffeur, 
le gérant ou le garde du corps véritable). La disposition 
vise également toute personne qui fait affaire avec une 
prostituée, y compris un comptable ou un réceptionniste. 
Certains actes sans aucun rapport avec l’objectif de pré
venir l’exploitation des prostituées tombent ainsi sous le 
coup de la loi. La disposition sur le proxénétisme a donc 
une portée excessive. L’alinéa 213(1)c), qui interdit la 
communication, vise non pas à éliminer la prostitu tion 
dans la rue comme telle, mais bien à sortir la prostitu
tion de la rue et à la soustraire au regard du public afin 
d’empê cher les nuisances susceptibles d’en découler. 
Son effet préjudiciable sur le droit à la sécurité et à la vie 
des prostituées de la rue, du fait que ces dernières sont 
empêchées de communiquer avec leurs clients éventuels 
afin de déterminer s’ils sont intoxiqués ou enclins à la 
violence, est totalement disproportionné au risque de 
nuisance causée par la prostitution de la rue.

Même si les procureurs généraux ne prétendent 
pas sérieusement que, si elles sont jugées contraires à 
l’art. 7, les dispositions en cause peuvent être justifiées 
en vertu de l’article premier, certaines des thè ses qu’ils 
défendent en fonction de l’art.  7 sont repri ses à juste 
titre à cette étape de l’analyse. En particu lier, ils tentent 
de justifier la disposition sur le proxéné tisme par la 
nécessité d’un libellé général afin que tom bent sous le 
coup de son application toutes les rela tions emprein
tes d’exploitation. Or, la disposition vise non seule ment 

bad; a grossly disproportionate, overbroad, or arbitrary 
effect on one person is sufficient to establish a breach of 
s. 7.

Applying these principles to the impugned provi
sions, the negative impact of the bawdyhouse prohi
bition (s. 210) on the applicants’ security of the person is 
grossly disproportionate to its objective of prevent ing pub lic 
nuisance. The harms to prostitutes identified by the courts 
below, such as being prevented from work ing in safer fixed 
indoor locations and from resorting to safe houses, are 
grossly disproportionate to the deter rence of community 
disruption. Parliament has the power to reg ulate against 
nuisances, but not at the cost of the health, safety and 
lives of prostitutes. Second, the purpose of the living 
on the avails of prostitution prohibition in s. 212(1)(j)  
is to target pimps and the parasitic, exploit ative conduct 
in which they engage. The law, however, pun ishes every
one who lives on the avails of prostitution without dis
tinguishing between those who exploit pros titutes and 
those who could increase the safety and security of pros
titutes, for example, legitimate drivers, managers, or body
guards. It also includes anyone involved in business with  
a prostitute, such as accountants or receptionists. In 
these ways, the law includes some conduct that bears 
no relation to its purpose of preventing the exploi tation 
of prostitutes. The living on the avails provision is con
sequently over broad. Third, the purpose of the com mu
nicating prohibition in s.  213(1)(c) is not to elim inate  
street prostitution for its own sake, but to take prostitu
tion off the streets and out of public view in order to 
prevent the nuisances that street prostitution can cause. 
The provision’s negative impact on the safety and lives 
of street prostitutes, who are prevented by the commu
nicating prohibition from screening potential clients 
for intoxication and propensity to violence, is a grossly 
disproportionate response to the possibility of nuisance 
caused by street prostitution. 

While the Attorneys General have not seriously argued 
that the laws, if found to infringe s. 7, can be justified un
der s. 1, some of their arguments under s. 7 are properly 
addressed at this stage of the analysis. In particular, they 
attempt to justify the living on the avails provision on the 
basis that it must be drafted broadly in order to capture 
all exploitative relationships. However, the law not only 
catches drivers and bodyguards, who may actually be 
pimps, but it also catches clearly nonexploitative rela
tionships, such as receptionists or accountants who work  
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le chauffeur ou le garde du corps, qui peut en réa lité 
être un proxénète, mais aussi la personne qui entretient 
avec la prostituée des rapports manifeste ment dénués 
d’exploitation (p.  ex. un réceptionniste ou un compta
ble). La disposition n’équivaut donc pas à une atteinte  
mini male. Pour les besoins du dernier volet de l’analyse 
fondée sur l’article premier, son effet bénéfique — proté
ger les prostituées contre l’exploitation — ne l’emporte 
pas non plus sur son effet qui empêche les prostituées 
de prendre des mesures pour accroître leur sécurité et, 
peutêtre, leur sauver la vie. Les dispositions contestées 
ne sont pas sauvegardées par application de l’article pre
mier.

La conclusion que les dispositions contestées portent 
atteinte à des droits garantis par la Charte ne dépouille 
pas le législateur du pouvoir de décider des lieux et des 
modalités de la prostitution, à condition qu’il exerce ce 
pouvoir sans porter atteinte aux droits constitutionnels des 
prostituées. L’encadrement de la prostitution est un sujet 
complexe et délicat. Il appartiendra au législateur, s’il le 
juge opportun, de concevoir une nouvelle approche qui 
intègre les différents éléments du régime actuel. Au vu de 
l’ensemble des intérêts en jeu, il convient de suspendre 
l’effet de la déclaration d’invalidité pendant un an.
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with prostitutes. The law is therefore not minimally im
pairing. Nor, at the final stage of the s. 1 inquiry, is the 
law’s effect of preventing prostitutes from taking mea
sures that would increase their safety, and possibly  
save their lives, outweighed by the law’s positive effect of  
pro tecting prostitutes from exploitative relationships. The 
im pugned laws are not saved by s. 1. 

Concluding that each of the challenged provisions 
violates the Charter does not mean that Parliament is 
precluded from imposing limits on where and how pros
titution may be conducted, as long as it does so in a way 
that does not infringe the constitutional rights of pros
titutes. The regulation of prostitution is a complex and 
delicate matter. It will be for Parliament, should it choose 
to do so, to devise a new approach, reflecting different 
elements of the existing regime. Considering all the 
interests at stake, the declaration of invalidity should be 
suspended for one year.
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Version française du jugement de la Cour rendu 
par

[1] La Juge en chef — Au Canada, offrir ses ser
vices sexuels contre de l’argent n’est pas un crime. 
Par contre, tenir une maison de débauche, vivre des 
pro duits de la prostitution d’autrui ou communiquer 
avec quelqu’un en public en vue d’un acte de pros ti
tution constituent des actes criminels. On fait valoir  
que ces restrictions apportées à la prostitution com
promettent la sécurité et la vie des prostituées et 
qu’elles sont de ce fait inconstitutionnelles.

[2] Les pourvois et le pourvoi incident ne visent 
pas à déterminer si la prostitution doit être légale 
ou non, mais bien si les dispositions adoptées par le 
législateur fédéral pour encadrer sa pratique résis
tent au contrôle constitutionnel. Je conclus qu’elles 
n’y résistent pas. Je suis donc d’avis de les invalider 
avec effet suspensif et de renvoyer la question au 
législateur afin qu’il redéfinisse les moda lités de cet 
encadrement.

I. Le dossier

[3] Les demanderesses — trois prostituées ou ex
prostituées — ont sollicité un jugement qui déclare 
inconstitutionnelles trois dispositions du Code 
criminel, L.R.C. 1985, ch. C46.

[4] Les trois dispositions contestées criminalisent 
diverses activités liées à la prostitution. Elles visent 
principalement à empêcher les nuisances publiques  
et l’exploitation des prostituées. Suivant l’art.  210, 
est coupable d’une infraction quiconque, selon le 
cas, habite une maison de débauche, est trouvé, sans 
excuse légitime, dans une maison de débauche ou, 
en qualité de propriétaire, locateur, occupant ou loca
taire d’un local, en per met sciemment l’utili sa tion 
comme maison de débauche. L’alinéa 212(1)j) dispose 
qu’est coupa ble d’un acte criminel qui conque vit des 
produits de la prostitution d’autrui. L’alinéa 213(1)c)  
crée l’infrac tion d’arrêter ou de ten ter d’arrêter une 
personne ou de communiquer ou de tenter de com
muniquer avec elle dans un endroit public dans le but 
de se livrer à la prostitution ou de retenir les services 
sexuels d’une personne qui s’y livre.

The judgment of the Court was delivered by

[1] The Chief Justice — It is not a crime in 
Can ada to sell sex for money. However, it is a crime 
to keep a bawdyhouse, to live on the avails of pros
titution or to communicate in public with respect 
to a proposed act of prostitution. It is argued that 
these restrictions on prostitution put the safety and 
lives of prostitutes at risk, and are therefore uncon
stitutional. 

[2] These appeals and the crossappeal are not 
about whether prostitution should be legal or not. 
They are about whether the laws Parliament has en
acted on how prostitution may be carried out pass 
constitutional muster. I conclude that they do not. 
I would therefore make a suspended declaration 
of invalidity, returning the question of how to deal 
with prostitution to Parliament.

I. The Case

[3] Three applicants, all current or former prosti
tutes, brought an application seeking declarations 
that three provisions of the Criminal Code, R.S.C. 
1985, c. C46, are unconstitutional. 

[4] The three impugned provisions criminalize 
various activities related to prostitution. They are  
pri marily concerned with preventing public nui
sance, as well as the exploitation of prostitutes. Sec
tion 210 makes it an offence to be an inmate of a 
bawdyhouse, to be found in a bawdyhouse with out 
lawful excuse, or to be an owner, landlord, les sor, ten
ant, or occupier of a place who knowingly per mits 
it to be used as a bawdyhouse. Sec tion 212(1)(j)  
makes it an offence to live on the avails of another’s 
prostitution. Section 213(1)(c) makes it an offence 
to either stop or attempt to stop, or com municate or 
attempt to communicate with, someone in a public 
place for the purpose of engaging in prostitution or 
hiring a prostitute.
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[5] Or, la prostitution n’est pas ellemême illégale.  
Échanger des services sexuels contre de l’argent n’est 
pas contraire à la loi. Le régime actuel ne per met que 
deux types de prostitution : celle qui se pra tique dans 
la rue et celle qui est « itinérante », où la prostituée 
se déplace pour aller à la rencontre de son client 
dans un endroit convenu, chez lui par exemple. Cette 
limitation témoigne d’un choix de politique générale 
du législateur. Il est loisible à ce dernier de limiter les 
modalités et les lieux d’exer cice de la prostitution à 
condition qu’il le fasse sans porter atteinte aux droits 
constitutionnels des pros tituées.

[6] Les demanderesses soutiennent que les dis
positions portent toutes trois atteinte au droit garanti 
à l’art. 7 de la Charte canadienne de droits et liber-
tés en ce qu’elles empêchent les prostituées de pren
dre certaines mesures pour se prémunir contre les 
actes de violence, telles l’embauche d’un garde ou 
l’éva luation préalable du client. Elles ajoutent que 
l’al. 213(1)c) porte atteinte à une liberté garantie à 
l’al. 2b) de la Charte et qu’aucune des dispositions 
n’est sauvegardée par l’article premier.

[7] Dans sa décision, la juge de première instance 
relate l’histoire personnelle de chacune des trois 
deman deresses à partir de leurs témoignages (2010 
ONSC 4264, 102 O.R. (3d) 321).

[8] Terri Jean Bedford est née en 1959 à Colling
wood, en Ontario. En 2010, elle se prostituait depuis  
14 ans et avait travaillé dans différentes villes cana
diennes. Elle a été tour à tour prostituée dans la rue, 
employée de salon de massage, escorte, proprié taire 
et directrice d’une agence d’escortes, puis domi na
trice. Elle a connu une enfance et une adolescence 
difficiles pendant lesquelles elle a subi divers types 
de violence. Elle a également été victime d’actes de  
violence pendant ses années de prostitution, sur
tout, atelle expliqué, lorsqu’elle travaillait dans 
la rue. Elle en conclut que la prostitution pra ti
quée à l’intérieur est moins risquée que la prostitu
tion dans la rue, même si elle reconnaît que la 
sécurité à l’intérieur peut varier d’un lieu à l’autre. 
Mme Bedford a été déclarée coupable d’avoir tenu 
et habité une maison de débauche, deux infractions 
qui lui ont valu des amendes et une peine d’empri
sonnement de 15 mois.

[5] However, prostitution itself is not illegal. It 
is not against the law to exchange sex for money. 
Under the existing regime, Parliament has confined 
lawful prostitution to two categories: street pros
titution and “outcalls” — where the prostitute goes 
out and meets the client at a designated location, 
such as the client’s home. This reflects a policy 
choice on Parliament’s part. Parliament is not pre
cluded from imposing limits on where and how 
prostitution may be conducted, as long as it does 
so in a way that does not infringe the constitutional 
rights of prostitutes. 

[6] The applicants allege that all three provisions 
infringe s.  7 of the Canadian Charter of Rights 
and Freedoms by preventing prostitutes from im
plementing certain safety measures — such as hir
ing security guards or “screening” potential cli ents 
— that could protect them from violent cli ents. 
The applicants also allege that s.  213(1)(c) in
fringes s. 2(b) of the Charter, and that none of the 
provisions are saved under s. 1.

[7] The backgrounds of the three applicants as 
revealed in their evidence were reviewed in the ap
plication judge’s decision (2010 ONSC 4264, 102 
O.R. (3d) 321). 

[8] Terri Jean Bedford was born in Collingwood, 
Ontario, in 1959, and as of 2010 had 14 years of 
experience working as a prostitute in various Can
adian cities. She worked as a street prostitute, a mas
sage parlour attendant, an escort, an owner and 
manager of an escort agency, and a dominatrix. 
Ms.  Bedford had a difficult childhood and ado
lescence during which she was subjected to various 
types of abuse. She also encountered brutal vio lence 
throughout her career — largely, she stated, while 
work ing on the street. In her experience, indoor 
pros titution is safer than prostitution on the street, 
although she conceded that safety of an indoor lo
cation can vary. Ms. Bedford has been convicted 
of both keeping and being an inmate of a common 
bawdyhouse, for which she has paid a number of 
fines and served 15 months in jail. 
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[9] Lorsqu’elle dirigeait un service d’escortes 
dans les années 1980, Mme Bedford prenait diverses 
mesures de sécurité, dont les suivantes. Assurer la 
pré sence sur place d’une autre personne lors de la  
visite d’un nouveau client; faire en sorte que la pros
tituée soit amenée au lieu de rendezvous, puis en  
soit ramenée par son petit ami, son mari ou un chauf
feur; appeler l’hôtel où le rendezvous est donné 
pour vérifier le nom du client et le numéro de sa 
cham bre; composer le numéro de télé phone du client 
pour s’assurer que c’était le bon lorsque la rencontre 
avait lieu chez le client; refu ser tout rendezvous à 
un client qui semblait intoxi qué; s’assurer que le 
numéro de carte de crédit correspondait au nom 
du client. Pour autant qu’elle sache, aucune de ses 
employées n’a été victime d’actes de violence de la 
part de clients pendant cette période. À un certain 
moment au cours des années 1990, Mme Bedford a 
ouvert le « Bondage Bungalow » où elle a offert des 
ser vices de dominatrice. Elle y a également pris des 
mesu res de sécurité et n’a connu qu’un seul incident 
de [TRADUCTION] « violence véritable » (décision de 
première instance, par. 30).

[10]  Pour l’heure, Mme Bedford ne se livre pas à 
la prostitution. Elle aimerait reprendre ses activités 
de dominatrice dans un lieu sûr, à l’intérieur, mais 
elle craint d’engager alors sa responsabilité cri
minelle. Elle ajoute ne pas vouloir non plus que 
ses collaborateurs s’exposent à des accusations de 
proxénétisme.

[11]  Née en 1979 à Montréal, Amy Lebovitch 
a grandi dans une famille stable et a fréquenté le 
cégep et l’université. Elle se livre actuellement à la 
prostitution. Elle a commencé vers 1997 et a tra
vaillé dans plusieurs villes du Canada. Elle s’est 
d’abord prostituée dans la rue, puis comme escorte 
et, enfin, dans une maison fétichiste. Elle s’estime 
chanceuse de n’avoir jamais été victime de violence 
au cours des années où elle a travaillé dans la rue. 
Elle a quitté ce milieu pour devenir escorte après 
avoir vu les blessures infligées à d’autres prostituées 
de la rue et avoir entendu le récit des actes de vio
lence commis à leur endroit. Mme Lebovitch soutient 
qu’elle se sent davantage en sécurité lorsqu’elle 
se livre à la prostitution à l’intérieur. Selon elle, 
les inci dents qui s’y produisent malgré tout sont  

[9] When she ran an escort service in the 1980s, 
Ms.  Bedford instituted various safety measures, 
in cluding: ensuring someone else was on location 
during incalls, except during appointments with 
wellknown clients; ensuring that women were taken 
to and from outcall appointments by a boyfriend, 
husband, or professional driver; if an appoint ment 
was at a hotel, calling the hotel to ver ify the client’s 
name and hotel room number; if an ap pointment 
was at a client’s home, calling the client’s phone to  
ensure it was the correct number; turn ing down ap
pointments from clients who sounded intoxicated; 
and verifying that credit card num bers matched 
the names of clients. She claimed she was not 
aware of any incidents of violence by the cli entele 
towards her employees during that time. At some 
point in the 1990s, Ms. Bedford ran the Bond age 
Bungalow, where she offered dominatrix services. 
She also instituted various safety mea sures at this 
establishment, and claimed she only experienced 
one incident of “real violence” (appli cation 
decision, at para. 30).

[10]  Ms. Bedford is not currently working in 
prostitution but asserted that she would like to 
return to working as a dominatrix in a secure, in
door location; however, she is concerned that in 
doing so, she would be exposed to criminal liability. 
Furthermore, she does not want the people assist
ing her to be subject to criminal liability due to the 
living on the avails of prostitution provision.

[11]  Amy Lebovitch was born in Montréal in 1979. 
She comes from a stable background and attended 
both CEGEP and university. She currently works 
as a prostitute and has done so since approximately 
1997 in various cities in Canada. She worked first 
as a street prostitute, then as an escort, and later 
in a fetish house. Ms. Lebovitch considers herself 
lucky that she was never subjected to violence dur
ing her years working on the streets. She moved 
off the streets to work at the escort agency after 
seeing other women’s injuries and hearing stories 
of the violence suffered by other street prostitutes. 
Ms. Lebovitch maintains that she felt safer in an 
indoor location; she attributed remaining safety 
issues mainly to poor management. Ms. Lebovitch 
experienced one notable instance of violence, which 
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essen tiel lement attribuables à une mauvaise gestion. 
Elle n’a connu qu’un seul cas de violence digne 
de mention, qu’elle n’a toutefois pas dénoncé de 
crainte d’attirer l’attention de la police sur ses acti
vi tés et d’être accusée au criminel.

[12]  À l’heure actuelle, Mme Lebovitch se prostitue 
essentiellement chez elle, de manière autonome. 
Elle prend diverses précautions, dont s’assurer que 
le numéro de téléphone du client n’est pas masqué, 
refuser un client qui semble ivre, intoxiqué ou par 
ailleurs rebutant, s’enquérir au départ des attentes 
du client, lui demander son nom au complet et 
vérifier son identité à l’assistance annuaire, obtenir 
des références d’un client fiable et appeler un tiers 
— son « ange gardien » — à l’arrivée du client et 
peu avant qu’il ne parte. Mme Lebovitch craint d’être 
accusée et déclarée coupable de tenir une maison 
de débauche et que sa demeure soit confisquée 
en conséquence. Elle affirme que la peur d’être 
accusée au criminel l’a parfois amenée à travailler 
dans la rue. Elle craint également que son conjoint 
ne soit accusé de proxénétisme. Elle n’a jamais 
fait l’objet d’accusations au pénal. Elle est porte
parole bénévole de l’organisme Sex Professionals 
of Canada («  SPOC  ») et consigne par ailleurs 
les incidents que lui signalent des prostituées vic
times de violence ou de vol de la part de clients. 
Mme Lebovitch dit aimer son travail et n’entend pas 
en changer dans un avenir prévisible.

[13]  Née en 1958 à Moncton, au Nouveau
Brunswick, Valerie Scott est actuellement direc
trice administrative de SPOC. Elle ne travaille 
plus comme prostituée, mais elle l’a fait, à l’inté
rieur, chez elle ou dans des chambres d’hôtel, dans 
la rue et dans des salons de massage. Elle a aussi 
dirigé une petite agence d’escortes. Elle n’a jamais 
été accusée de la moindre infraction criminelle. 
Lorsqu’elle travaillait chez elle, elle soumettait tout 
nouveau client à une évaluation préalable lors d’une 
rencontre dans un lieu public. Elle n’a alors jamais 
eu d’ennuis graves. Vers 1984, les craintes accrues 
suscitées par le VIH/SIDA l’ont amenée à travailler 
dans la rue car les clients qu’elle recevait chez elle 
se croyaient dispensés du port du condom. Dans la 
rue, elle a été l’objet de menaces de violence ainsi 
que d’agressions verbales et physiques. Elle fait 

she did not report to the police out of fear of police 
scrutiny and the possibility of criminal charges.

[12]  Presently, Ms.  Lebovitch primarily works 
independently out of her home, where she takes 
various safety precautions, including: making sure 
client telephone calls are from unblocked numbers; 
not taking calls from clients who sound drunk, 
high, or in another manner undesirable; asking for 
expectations upfront; taking clients’ full names and 
verifying them using directory assistance; getting 
referrals from regular clients; and calling a third 
party — her “safe call” — when the client arrives and 
before he leaves. Ms. Lebovitch fears being charged 
and convicted under the bawdyhouse provisions 
and the consequent possibility of forfeiture of her 
home. She says that the fear of criminal charges has 
caused her to work on the street on occasion. She 
is also concerned that her partner will be charged 
with living on the avails of prostitution. She has 
never been charged with a criminal offence of any 
kind. Ms. Lebovitch volunteers as the spokesperson 
for Sex Professionals of Canada (“SPOC”), and 
she also records information from women calling 
to report “bad dates” — incidents that ended in 
violence or theft. Ms.  Lebovitch stated that she 
en joys her job and does not plan to leave it in the 
foreseeable future. 

[13]  Valerie Scott was born in Moncton, New 
Brunswick, in 1958. She is currently the executive 
director of SPOC, and she no longer works as a 
prostitute. In the past, she worked indoors, from 
her home or in hotel rooms; she also worked as a 
prostitute on the street, in massage parlours, and 
she ran a small escort business. She has never been 
charged with a criminal offence of any kind. When 
Ms. Scott worked from home, she would screen new 
clients by meeting them in public locations. She 
never experienced significant harm working from 
home. Around 1984, as awareness about HIV/AIDS 
increased, Ms. Scott was compelled to work as a 
street prostitute, since indoor clients felt entitled not 
to wear condoms. On the street, she was subjected 
to threats of violence, as well as verbal and physical 
abuse. Ms. Scott described some precautions street 
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état de certaines précautions que les prosti tuées 
de la rue prenaient avant l’adoption des disposi
tions interdisant la communication, dont le travail à 
deux ou à trois ou la prise ostensible du numéro de 
plaque du client par une autre prostituée afin que ce 
dernier sache qu’on pouvait le retracer si les choses 
tournaient mal.

[14]  Mme Scott a été militante. Elle a notamment 
fait campagne contre le projet de loi C49 (dont 
est issue la disposition actuelle interdisant la com
munication). Elle dit qu’après l’interdiction de la 
communication, la Canadian Organization for the 
Rights of Prostitutes (« CORP ») a commencé à 
rece voir des appels de prostituées qui constataient 
une répression policière accrue et un plus grand 
nombre d’incidents avec des clients. C’est pour
quoi elle a participé à la mise sur pied à Toronto 
d’un cen tre d’aide aux prostituées dont les services 
étaient offerts sur place et au téléphone. Dès la pre
mière année, Mme Scott s’est entretenue avec envi
ron 250 prostituées dont les principaux sujets de 
pré occupation étaient la violence des clients et les 
con séquences juridiques d’une arrestation. En 2000,  
elle a créé SPOC afin de donner une nouvelle 
impul sion au travail entrepris par la CORP. C’est 
à titre de directrice administrative de cet organisme 
qu’elle a témoigné en 2005 devant le Souscomité 
parle mentaire de l’examen des lois sur le racolage. 
Au fil des ans, elle se serait entretenue avec environ 
1 500 femmes qui se livrent à la prostitution. Si les 
appelantes ont gain de cause, Mme Scott aimerait se 
mettre à son compte et offrir des services de prosti tu
tion à l’intérieur. Elle reconnaît qu’un client peut se 
révéler dangereux tant à l’intérieur qu’à l’extérieur, 
mais elle prendrait des précautions, comme la véri
fi cation de l’identité du client, la présence d’une 
autre personne à proximité qui puisse intervenir au 
besoin lors d’un rendezvous et l’embauche d’un 
garde du corps.

[15]  Les trois demanderesses ont demandé, sur le  
fondement de l’al. 14.05(3)g.1) des Règles de pro-
cédure civile, R.R.O. 1990, Règl. 194, que les dis
positions qui limitent la prostitution soient déclarées 
inconstitutionnelles. Le dossier de preuve compte 
plus de 25 000 pages et 88 volumes. La preuve par 
affidavit s’accompagne d’une foule d’études, de 
rap ports, d’articles de journaux, d’extraits de textes 

prostitutes took prior to the enactment of the com
municating law, including working in pairs or threes 
and having another prostitute visibly write down 
the client’s licence plate number, so he would know 
he was traceable if something was to go wrong.

[14]  Ms. Scott worked as an activist and, among 
other things, advocated against Bill C49 (which 
in cluded the current communicating provision). 
Ms.  Scott stated that following the enactment of 
the communicating law, the Canadian Organiza
tion for the Rights of Prostitutes (“CORP”) began 
re ceiv ing calls from women working in prostitu tion 
about the increased enforcement of the laws and 
the prev a lence of bad dates. In response, Ms. Scott 
was in volved in setting up a dropin and phone cen
tre for prostitutes in Toronto; within the first year, 
Ms. Scott spoke to approximately 250 prosti tutes 
whose main concerns were client violence and 
legal matters arising from arrest. In 2000, Ms. Scott 
formed SPOC to revitalize and continue the work 
previously done by CORP. As the executive direc
tor of this organization, she testified before a Par
lia mentary Subcommittee on Solicitation Laws in 
2005. Over the years, Ms. Scott estimates that she  
has spoken with approximately 1,500 women work
ing in prostitution. If this challenge is successful, 
Ms. Scott would like to operate an in door prosti
tution business. While she recognizes that clients 
may be dangerous in both outdoor and in door lo
cations, she would institute safety precau tions such 
as checking identification of clients, making sure 
other people are close by during appointments to 
intervene if needed, and hiring a bodyguard.

[15]  The three applicants applied pursuant to rule 
14.05(3)(g.1) of the Rules of Civil Procedure, R.R.O. 
1990, Reg. 194, for an order that the provisions re
stricting prostitution are unconstitutional. The ev
i dentiary record consists of over 25,000 pages of 
evidence in 88 volumes. The affidavit evidence was 
accompanied by a large volume of studies, reports, 
newspaper articles, legislation, Hansard and many 



1118 [2013] 3 S.C.R.CANADA (ATTORNEY GENERAL)  v.  BEDFORD    The Chief Justice

de loi et des Débats de la Chambre des communes, 
et de nombreux autres documents. Certains dépo
sants ont été contreinterrogés.

II. Dispositions législatives

[16]  Les dispositions législatives applicables sont 
les suivantes : 

Charte canadienne des droits et libertés

 1. La Charte canadienne des droits et libertés garantit 
les droits et libertés qui y sont énoncés. Ils ne peuvent 
être restreints que par une règle de droit, dans des 
limi tes qui soient raisonnables et dont la justification 
puisse se démontrer dans le cadre d’une société libre et 
démocratique.

 2. Chacun a les libertés fondamentales suivantes :

.  .  .

 b)  liberté de pensée, de croyance, d’opinion et 
d’expres sion, y compris la liberté de la presse et des 
autres moyens de communication;

 7. Chacun a droit à la vie, à la liberté et à la sécurité de 
sa personne; il ne peut être porté atteinte à ce droit qu’en 
conformité avec les principes de justice fondamentale.

Code criminel

 197. (1) Les définitions qui suivent s’appliquent à la 
présente partie.

.   .   .

« maison de débauche » Local qui, selon le cas :

 a)  est tenu ou occupé;

 b)  est fréquenté par une ou plusieurs personnes,

à des fins de prostitution ou pour la pratique d’actes 
d’indécence.

 210.  (1) Est coupable d’un acte criminel et passible 
d’un emprisonnement maximal de deux ans quiconque 
tient une maison de débauche.

 (2)  Est coupable d’une infraction punissable sur 
déclaration de culpabilité par procédure sommaire 
quiconque, selon le cas :

other documents. Some of the affiants were cross
examined.

II. Legislation

[16]  The relevant legislation is as follows: 

Canadian Charter of Rights and Freedoms

 1. The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it subject 
only to such reasonable limits prescribed by law as 
can be demonstrably justified in a free and democratic 
society.

 2. Everyone has the following fundamental freedoms:

.  .  .

 (b)  freedom of thought, belief, opinion and expres
sion, including freedom of the press and other media 
of communication;

 7. Everyone has the right to life, liberty and security of 
the person and the right not to be deprived thereof except 
in accordance with the principles of fundamental justice.

Criminal Code 

 197. (1) In this Part,

.  .  . 

“common bawdy-house” means a place that is

 (a)  kept or occupied, or

 (b)  resorted to by one or more persons

for the purpose of prostitution or the practice of acts of 
indecency;

 210. (1) Every one who keeps a common bawdy
house is guilty of an indictable offence and liable to 
imprisonment for a term not exceeding two years.

 (2)  Every one who
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 a)  habite une maison de débauche;

 b)  est trouvé, sans excuse légitime, dans une maison 
de débauche;

 c)  en qualité de propriétaire, locateur, occupant, 
locataire, agent ou ayant autrement la charge ou le 
contrôle d’un local, permet sciemment que ce local ou 
une partie du local soit loué ou employé aux fins de 
maison de débauche.

 (3)  Lorsqu’une personne est déclarée coupable d’une 
infraction visée au paragraphe (1), le tribunal fait signifier 
un avis de la déclaration de culpabilité au propriétaire 
ou locateur du lieu à l’égard duquel la personne est 
déclarée coupable, ou à son agent, et l’avis doit contenir 
une déclaration portant qu’il est signifié selon le présent 
article.

 (4)  Lorsqu’une personne à laquelle un avis est signifié 
en vertu du paragraphe (3) n’exerce pas immédiatement 
tout droit qu’elle peut avoir de résilier la location ou 
de mettre fin au droit d’occupation que possède la 
personne ainsi déclarée coupable, et que, par la suite, 
un individu est déclaré coupable d’une infraction visée 
au paragraphe (1) à l’égard du même local, la personne 
à qui l’avis a été signifié est censée avoir commis une 
infraction visée au paragraphe  (1), à moins qu’elle ne 
prouve qu’elle a pris toutes les mesures raisonnables 
pour empêcher le renouvellement de l’infraction.

 212. (1) Est coupable d’un acte criminel et passible 
d’un emprisonnement maximal de dix ans quiconque, 
selon le cas :

.   .   .

 j)  vit entièrement ou en partie des produits de la 
prostitution d’une autre personne.

 213.  (1) Est coupable d’une infraction punissable 
sur déclaration de culpabilité par procédure sommaire 
quiconque, dans un endroit soit public soit situé à la vue 
du public et dans le but de se livrer à la prostitution ou de 
retenir les services sexuels d’une personne qui s’y livre :

.   .   .

 (a)  is an inmate of a common bawdyhouse,

 (b)  is found, without lawful excuse, in a common 
bawdyhouse, or

 (c)  as owner, landlord, lessor, tenant, occupier, agent 
or otherwise having charge or control of any place, 
knowingly permits the place or any part thereof to be  
let or used for the purposes of a common bawdy
house,

is guilty of an offence punishable on summary conviction.

 (3)  Where a person is convicted of an offence under 
subsection (1), the court shall cause a notice of the 
conviction to be served on the owner, landlord or lessor 
of the place in respect of which the person is convicted or 
his agent, and the notice shall contain a statement to the 
effect that it is being served pursuant to this section.

 (4)  Where a person on whom a notice is served under 
subsection (3) fails forthwith to exercise any right he 
may have to determine the tenancy or right of occupation 
of the person so convicted, and thereafter any person is 
convicted of an offence under subsection (1) in respect of 
the same premises, the person on whom the notice was 
served shall be deemed to have committed an offence 
under subsection (1) unless he proves that he has taken 
all reasonable steps to prevent the recurrence of the 
offence.

 212. (1) Every one who

.   .   .

 (j)  lives wholly or in part on the avails of prostitution 
of another person,

is guilty of an indictable offence and liable to impris
onment for a term not exceeding ten years.

 213. (1) Every person who in a public place or in any 
place open to public view

.   .   .
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 c)  soit arrête ou tente d’arrêter une personne ou, de 
quelque manière que ce soit, communique ou tente de 
communiquer avec elle.

III. Décisions des juridictions inférieures

A. Cour supérieure de justice de l’Ontario (la juge 
Himel)

[17]  En première instance, la juge Himel conclut 
que les demanderesses ont qualité pour agir dans 
l’intérêt privé et contester les dispositions. Elle  
estime que le Renvoi relatif à l’art.  193 et à 
l’al. 195.1(1)c) du Code criminel (Man.), [1990] 1 
R.C.S. 1123 (« Renvoi sur la prostitution »), dans 
lequel notre Cour confirme la validité des dispo
sitions sur les maisons de débauche et la com mu
nication à des fins de prostitution, ne l’empêche 
pas d’examiner leur constitutionnalité, car (1)  la 
jurisprudence relative à l’art. 7 a beaucoup évolué 
depuis 1990 et, plus particulièrement, les notions 
de caractère arbitraire, de portée excessive et de 
disproportion totale n’étaient pas encore bien arrê
tées, de sorte qu’elles n’avaient pas été invo quées 
ou examinées dans cette affaire, (2)  le dossier de 
preuve est beaucoup plus étoffé et repose sur les 
résultats de recherches qui n’étaient pas disponi
bles en 1990, (3)  les données sociales, politiques 
et éco nomiques qui soustendent le Renvoi sur la 
pros titution ne sont peutêtre plus valables et (4)   
l’expression considérée en l’espèce diffère de celle 
examinée dans le Renvoi sur la prostitution.

[18]  Après examen du régime législatif existant 
et de la preuve offerte, la juge Himel conclut que 
les dispositions contestées portent toutes trois 
atteinte au droit à la liberté (en raison du risque 
d’emprisonnement) et à la sécurité (en raison du 
risque accru de préjudice) des demanderesses et 
d’autres personnes dans la même situation. Le 
ris que accru de violence créé par les dispositions 
« suffit » pour mettre en jeu le droit à la sécurité de 
la personne garanti à l’art. 7. Elle déclare :

 [TRADUCTION] À l’égard de l’art.  210, les preuves 
indiquent que travailler à l’intérieur est la façon la plus 

 (c)  stops or attempts to stop any person or in any 
manner communicates or attempts to communicate 
with any person

for the purpose of engaging in prostitution or of obtaining 
the sexual services of a prostitute is guilty of an offence 
punishable on summary conviction.

III. Prior Decisions

A. Ontario Superior Court of Justice (Himel J.)

[17]  The application judge, Himel J., concluded 
that the applicants had private interest standing to 
challenge the provisions. She held that the deci
sion of this Court upholding the bawdyhouse and 
communicating law in the Reference re ss. 193 and 
195.1(1)(c) of the Criminal Code (Man.), [1990] 
1 S.C.R. 1123 (“Prostitution Reference”), did not 
pre vent her from reviewing their constitutionality  
because: (1) s.  7 jurisprudence has evolved consi d
erably since 1990; in particular, the doctrines of ar bi
trari ness, overbreadth and gross disproportion ality  
had not yet been fully articulated and therefore 
were not argued or considered in the Prostitution 
Reference; (2) the evidentiary record before her 
was much richer, based on research not available 
in 1990; (3) the social, political and economic as
sumptions underlying the Prostitution Reference 
may no longer be valid; and (4) the type of expres
sion at issue differed from that considered in the 
Prostitution Reference.

[18]  In considering the legislative scheme as it 
exists and the evidence before her, Himel J. found 
that each of the impugned laws deprived the appli
cants and others like them of their liberty (by reason 
of potential imprisonment) and their security of the 
person (because they increased the risk of injury). 
The increased risk of violence created by the laws 
constituted a “sufficient” cause, engaging the secu
rity of the person protected by s. 7. She stated: 

 With respect to s. 210, the evidence suggests that work
ing incall is the safest way to sell sex; yet, prostitutes 
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sécuritaire de vendre des services à caractère sexuel. 
Pour tant, les prostituées qui tentent d’accroître leur 
niveau de sécurité en travaillant à l’intérieur sont passi
bles d’une sanction pénale. Relativement à l’al. 212(1)j),  
la prostitution, y compris le travail légal «  itinérant », 
pourrait être plus sécuritaire si la prostituée avait le droit 
d’embaucher un adjoint ou un garde du corps. Pourtant, 
de telles relations de travail sont illégales en raison de 
la disposition interdisant de vivre des produits de la 
prostitution. En dernier lieu, l’al. 213(1)c) interdit aux 
prostituées de la rue, qui sont de loin les plus vulnérables 
et font l’objet d’un nombre alarmant d’actes de violence, 
de présélectionner les clients à l’étape initiale, et cruciale, 
de la transaction possible, les exposant ainsi à un risque 
accru de violence.

 En conclusion, ces trois dispositions empêchent les 
prostituées de prendre des précautions, certaines extrê
mement rudimentaires, qui pourraient réduire le risque 
de violence à leur endroit. Les prostituées sont obligées 
de choisir entre la liberté et la sécurité de leur personne. 
Ainsi, bien que ce soit le client qui, en fin de compte, 
fasse subir la violence à la prostituée, je suis d’avis que la 
loi contribue suffisamment à empêcher qu’une prostituée 
prenne des mesures qui pourraient réduire le risque d’une 
telle violence. [par. 361362]

[19]  La juge Himel conclut que la privation du 
droit à la sécurité qui en résulte n’est pas conforme 
aux principes de justice fondamentale, dont celui 
qui empêche le législateur de porter atteinte au droit 
à la sécurité de la personne par l’adoption d’une 
disposition arbitraire ou totalement disproportion
née ou dont la portée est trop grande.

[20]  À son avis, la disposition sur les maisons de 
débauche (l’art. 210) a une portée trop grande en ce 
qu’elle vise pratiquement tout lieu et réprime des 
actes qui n’ont rien à voir avec l’objectif d’empê
cher les nuisances publiques. De plus, le préjudice 
infligé est totalement disproportionné compte tenu 
du nombre peu élevé de plaintes pour nuisance. 
Empêcher les prostituées de se livrer à la prostitu
tion dans un lieu établi, situé à l’intérieur, les con
traint à renoncer à leur liberté (par l’observation de 
la loi) ou à leur sécurité personnelle.

[21]  La juge Himel estime que l’interdiction  
du proxénétisme (l’al.  212(1)j)) est arbitraire et 
tota le ment disproportionnée, et que sa portée est 
trop grande. Même si elle est censée réprimer 

who attempt to increase their level of safety by working 
incall face criminal sanction. With respect to s. 212(1)(j),  
prostitution, including legal outcall work, may be made 
less dangerous if a prostitute is allowed to hire an as
sistant or a bodyguard; yet, such business relationships 
are illegal due to the living on the avails of prostitution 
provision. Finally, s. 213(1)(c) prohibits street prostitutes, 
who are largely the most vulnerable prostitutes and face 
an alarming amount of violence, from screening clients 
at an early, and crucial stage of a potential transaction, 
thereby putting them at an increased risk of violence.

 In conclusion, these three provisions prevent pros
titutes from taking precautions, some extremely rudi
mentary, that can decrease the risk of violence towards 
them. Prostitutes are faced with deciding between their 
liberty and their security of the person. Thus, while 
it is ultimately the client who inflicts violence upon 
a prostitute, in my view the law plays a sufficient con
tributory role in preventing a prostitute from taking steps 
that could reduce the risk of such violence. [paras. 361
62]

[19]  Himel J. concluded that the deprivation of 
se curity thus established was not in accordance 
with the principles of fundamental justice, notably 
the requirements that laws not infringe security of 
the person in a way that is arbitrary, overbroad or 
grossly disproportionate.

[20]  Himel J. found the bawdyhouse provision 
(s. 210) overbroad because it extended to virtually 
any place and allowed for convictions that were 
unrelated to the objective of preventing community 
nuisance. And the harms it inflicted were grossly 
disproportionate to the few nuisance complaints 
received. The effect of preventing prostitutes from 
work ing incall at a regular indoor location was to 
force them to choose between their liberty interest 
(obeying the law) and their personal security.

[21]  Himel J. found the prohibition against liv ing 
on the avails of prostitution (s. 212(1)(j)) arbi trary, 
overbroad and grossly disproportionate. While 
tar geting exploitation by pimps, the provision 



1122 [2013] 3 S.C.R.CANADA (ATTORNEY GENERAL)  v.  BEDFORD    The Chief Justice

l’exploitation par le proxénète, la disposition vise 
pratiquement toute personne qui offre des servi
ces à une prosti tuée. Celleci est obligée soit de tra
vailler seule, ce qui augmente le risque auquel elle 
s’expose, soit de travailler avec des gens qui sont 
dis posés à con trevenir à la loi. L’interdiction accroît 
la dépen dance des prostituées envers les soute
neurs, ce qui la rend arbitraire. Elle s’applique à 
des rapports exempts d’exploitation, de sorte que 
sa portée est trop grande. Enfin, elle crée un risque 
de violence grave de la part des proxénètes et des 
exploiteurs, d’où son caractère totalement dispro
portionné.

[22]  Enfin, la juge Himel statue que l’interdiction 
de communiquer en vue de se livrer à la prostitution 
(l’al. 213(1)c)) va à l’encontre du principe de la pro
portionnalité. Parce qu’elle empêche les pros tituées 
de jauger leurs clients — une mesure essentielle à 
l’accroissement de leur sécurité —, l’interdic tion les 
expose à un danger disproportionné au faible avan
tage social obtenu. Elle porte par ailleurs atteinte  
à la liberté d’expression garantie à l’al. 2b) de la 
Charte.

[23]  La juge Himel opine que l’atteinte au droit 
et à la liberté garantis à l’art. 7 et à l’al. 2b) qui 
découle des dispositions en cause ne peut se justifier 
en vertu de l’article premier de la Charte.

[24]  Elle déclare donc inconstitutionnelles, sans 
effet suspensif, les dispositions créant les infractions 
de communication aux fins de prostitution et de 
proxénétisme, et elle modifie l’interdiction de tenir 
une maison de débauche par la suppression du mot 
« prostitution » dans la définition de « maison de 
débauche » figurant au par. 197(1) pour les besoins 
de l’art. 210.

B. Cour d’appel de l’Ontario (les juges Doherty, 
Rosenberg, Feldman, MacPherson et Cronk)

[25]  Les juges majoritaires de la Cour d’appel 
(les juges Doherty, Rosenberg et Feldman, avec 
l’accord des juges minoritaires sur ces points 
exprimé par le juge MacPherson) conviennent avec 
la juge de première instance que les dispositions sur 
les maisons de débauche et le proxénétisme sont 

encompasses virtually anyone who provides ser
vices to prostitutes. Prostitutes are forced to work 
alone, in creasing the risk of harm, or work with people 
pre pared to break the law. It increases reliance on 
pimps, and is therefore arbitrary. It catches non 
exploitative relationships, and is therefore over
broad. And it creates the risk of severe violence 
from pimps and exploiters, making it grossly dis
pro portionate.

[22]  Finally, Himel J. found the prohibition on 
com municating for the purposes of prostitution  
(s. 213(1)(c)) violates the principle against gross 
dis proportionality. By preventing prostitutes from 
screening clients — an essential tool for enhancing 
their safety — it endangers them out of all propor
tion to the small social benefit it provides. It also in
fringes the freedom of expression guarantee under 
s. 2(b) of the Charter. 

[23]  Himel J. found that the infringement of the 
s. 7 and s. 2(b) rights imposed by the laws could not 
be justified under s. 1 of the Charter.

[24]  In the result, Himel J. declared the commu
nicating and living on the avails offences uncon
sti tutional, without suspension, and rectified the 
bawdyhouse prohibition by striking the word 
“prostitution” from the definition of “common 
bawdyhouse” in s. 197(1) as it applies to s. 210.

B. Ontario Court of Appeal (Doherty, Rosenberg, 
Feldman, MacPherson and Cronk JJ.A.) 

[25]  The majority of the Court of Appeal, per 
Doherty, Rosenberg and Feldman J.J.A. (with 
whom the minority per MacPherson J.A. concurred 
on these issues), agreed with the application judge 
that the bawdyhouse and living on the avails pro
visions were unconstitutional on the basis that they 
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inconstitutionnelles parce qu’elles portent atteinte à 
la sécurité de la personne d’une manière non con forme 
aux principes de justice fondamentale (2012 ONCA 
186, 109 O.R. (3d) 1). Ils concluent notamment ce 
qui suit.

[26]  Selon eux, l’interdiction des maisons de 
débau che a une portée trop grande et un effet sur le 
droit à la sécurité qui est totalement dispropor tionné 
à l’avantage obtenu. Ils conviennent de supprimer le 
mot « prostitution » dans la définition de « mai son 
de débauche », mais suspendent l’effet de l’inva li
dation pendant 12 mois.

[27]  Ils opinent que l’interdiction du proxé
né tisme n’est pas arbitraire, contrairement à ce 
qu’affirme la juge de première instance, mais que 
sa portée est trop grande et qu’elle est totalement 
disproportionnée par ses effets. Toutefois, au lieu 
d’invalider la disposition, ils en restreignent la por
tée en l’interprétant largement comme si les mots 
[TRADUCTION] « dans des situations d’exploitation » 
y étaient employés (par. 267).

[28]  Les juges majoritaires de la Cour d’appel 
concluent que l’interdiction de communiquer en 
public à des fins de prostitution est constitution
nelle. Même si elle porte atteinte à la sécurité de 
la personne, elle est conforme aux principes de 
jus tice fondamentale. La disposition vise à empê
cher les nuisances causées par le racolage, et elle 
n’est pas arbitraire. Elle a permis d’assurer la quié
tude des quartiers résidentiels. Sa portée n’est pas 
trop grande et elle n’est pas totalement dispro
portionnée. Pour arriver à la conclusion que la dis
position est totalement disproportionnée, la juge  
de première instance a eu tort de sousestimer 
l’objec tif sans égard à la preuve et d’accorder trop 
d’impor tance aux répercussions sur le droit à la 
sécurité des prostituées. La preuve ne démontrait 
pas que l’impossibilité de communiquer avec des 
clients contribuait aux ennuis des prostituées au 
point d’avoir un effet totalement disproportionné à 
l’avant age obtenu. Les juges majoritaires s’estiment 
également liés par le Renvoi sur la prostitution et ils 
concluent que la disposition porte atteinte à la liberté 
garantie à l’al.  2b) de la Charte, mais que cette 
atteinte est justifiée au regard de l’article premier 
de la Charte.

engaged the security of the person in a way that was 
not in accordance with the principles of fun damen
tal justice (2012 ONCA 186, 109 O.R. (3d) 1). In  
particular, the majority found as follows.

[26]  The prohibition on bawdyhouses was over
broad and had an impact on security that was grossly 
disproportionate to any benefit conferred. The court 
agreed that the word “prostitution” should be struck 
from the definition of “common bawdyhouse”. 
However, it suspended the declaration of invalidity 
for 12 months.

[27]  The prohibition on living on the avails was 
not arbitrary, as the application judge found, but 
was overbroad and grossly disproportionate in its 
effects. However, instead of striking the provision 
out, the court narrowed the provision by reading in 
“in circumstances of exploitation” (para. 267).

[28]  The majority of the Court of Appeal found 
the prohibition on communicating in public for the 
purpose of prostitution was constitutional. While it 
engaged security of the person, it did so in accor
dance with the principles of fundamental jus tice. The 
provision aims to combat nuisancerelated pro blems 
caused by street solicitation. It is not arbitrary; it 
has been effective in protecting residential neigh
bourhoods from the targeted harms. Nor is it over
broad or grossly disproportionate. In finding the 
provision grossly disproportionate, the applica
tion judge erred by understating the objective in a 
way that did not reflect the evidence, and by over 
emphasizing the impact of the provision on pros
titutes’ security of the person. The evidence did not  
establish that inability to communicate with cus
tomers contributed to the harm experienced by pros
titutes to a degree that made the impact grossly 
disproportionate to the benefits. The majority also  
found that it was bound by the Prostitution Refer-
ence: thus, this provision violated s.  2(b) of the 
Char ter, but was justified under s. 1 of the Charter. 
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[29]  Sous la plume du juge MacPherson, les juges 
minoritaires (dissidents sur ce seul point) auraient 
invalidé l’interdiction de communiquer à des fins 
de prostitution sur le fondement de l’art.  7 et de 
l’article premier de la Charte au motif qu’elle est 
totalement disproportionnée à l’objectif législa tif  
de réprimer la nuisance sociale. Selon eux, (1) ses 
répercussions sont aussi graves, sinon plus, que 
celles des autres dispositions, (2)  la juge de pre
mière instance a correctement énoncé l’objectif 
de la disposition, (3) le dossier permettait de con
clure que l’évaluation du client est essentielle à la 
sécurité des prostituées, (4)  la disposition empê
che non seulement cette évaluation, mais nuit à la 
sécurité des prostituées en les obligeant à travailler 
dans des endroits isolés et dangereux, (5)  la dis
position a des répercussions sur les prostituées les 
plus vulnérables, celles de la rue, ce qui com pro
met le droit à l’égalité garanti à l’art. 15, (6) notre 
récent arrêt Canada (Procureur général) c. PHS 
Community Services Society, 2011 CSC 44, [2011] 
3 R.C.S. 134 appuie la conclusion d’atteinte au 
droit garanti à l’art.  7 et (7)  l’effet combiné de 
mesu res législatives ayant pour effet d’obliger les 
pros tituées à exercer leurs activités dans la rue tout 
en les empêchant de jauger leurs clients éventuels 
va également dans le sens de l’inconstitutionnalité. 
Cette conclusion des juges minoritaires les dispense 
d’examiner l’al. 2b) de la Charte.

[30]  Pour en arriver à leurs conclusions, les juges 
majoritaires formulent accessoirement un certain 
nom bre d’observations importantes.

[31]  En ce qui concerne la règle du stare decisis 
et la question de savoir si la juge était liée par le 
Renvoi sur la prostitution, la Cour d’appel interprète 
strictement les conditions auxquelles un juge de 
première instance peut réexaminer une décision 
anté rieure de notre Cour au regard de mutations 
socia les, économiques ou politiques. Le juge ne 
peut modifier le droit établi. Il doit s’en tenir à des 
conclusions sur les faits et la crédibilité afin de 
constituer le dossier de preuve à partir duquel notre 
Cour pourra ensuite se prononcer. Les motifs pour 
lesquels un tribunal peut s’écarter de ses propres 
décisions antérieures ne sauraient permettre à une 

[29]  The minority, per MacPherson J.A. (dis
senting only on this one issue), would have struck 
down the communicating prohibition under ss. 7 
and 1 of the Charter as grossly disproportionate to 
the legislative objective of combatting social nui
sance. The minority found that: (1) its effects were 
equally or more serious than the other provision; 
(2) the application judge correctly stated the ob
jective of the provision; (3) the record supported 
the conclusion that screening is an essential tool for 
safety; (4) beyond screening, the provision ad versely 
impacts safety by forcing prostitutes to work in 
isolated and dangerous areas; (5) the provision im
pacts the most vulnerable class of prostitutes, street 
workers, raising s. 15 equality concerns; (6) the re
cent decision of this Court in Canada (Attorney 
Gen eral) v. PHS Community Services Society, 2011  
SCC 44, [2011] 3 S.C.R. 134, supports the con
clusion that the provision violates s. 7; and (7) the 
compounding effect of legislation that drives pros
titutes onto the streets and then denies them the 
ability to evaluate prospective clients supports un
constitutionality. This conclusion made it unnec es
sary for the minority to consider s. 2(b) of the Charter.

[30]  In the course of arriving at its conclusions, 
the majority of the Court of Appeal made a number 
of ancillary observations of importance.

[31]  In considering the doctrine of stare decisis 
and whether the application judge was bound by 
the Prostitution Reference, the court adopted a nar
row view of when a trial judge can reconsider pre
vious decisions of the Supreme Court of Canada 
on the basis of changes in the social, economic or 
political landscapes: the trial judge cannot change 
the law, but is limited to making findings of fact 
and credibility to create the necessary evidentiary 
record which the Supreme Court of Canada can 
then consider. Reasons that justify a court departing 
from its own prior decisions cannot justify a lower 
court revisiting binding authority. This applies to 
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juridiction inférieure de remettre en question un 
arrêt qui la lie. Ce principe vaut lorsqu’il s’agit de 
déterminer ce qui constitue une limite raisonnable à 
l’exercice d’un droit au sens de l’article premier de 
la Charte (par. 7576).

[32]  S’agissant de la causalité requise pour 
empor ter l’application de l’art. 7, la Cour d’appel 
explique que l’analyse traditionnelle ne convient 
pas lorsque ce sont les dispositions d’une loi, et 
non les actes d’un fonctionnaire, qui auraient porté 
atteinte à un droit garanti par l’art. 7. Il faut plutôt 
recourir à une analyse factuelle et pragmatique pour 
déterminer ce que les dispositions interdisent ou 
prescrivent, quelles sont leurs répercussions sur les 
intéressés et s’il en résulte une atteinte à un droit 
garanti (par. 107109).

[33]  En ce qui concerne la déférence qui s’impose 
à l’égard des conclusions de fait tirées en première 
instance, la Cour d’appel opine que les conclusions 
sur des faits sociaux ou législatifs ne commandent 
pas la déférence de la juridiction d’appel, tandis que 
celles sur la crédibilité des déposants et l’objectivité 
des témoins experts la commandent (par. 128131).

[34]  S’agissant de l’objet des dispositions, la Cour 
d’appel rejette la prétention du procureur général de 
l’Ontario suivant laquelle leur objectif primordial 
est de supprimer la prostitution ou, du moins, de la 
décourager. À son avis, il faut plu tôt cerner l’objet 
de chacune des dispositions séparé ment, dans son 
propre contexte historique (par. 165170).

[35]  Quant aux principes de justice fondamen tale, 
la Cour d’appel statue que le caractère arbitraire, la 
portée trop grande et le caractère totalement dispro
portionné appellent des examens sous des angles 
différents du lien entre la disposition contestée et 
l’objectif législatif. Le caractère arbitraire s’entend 
de l’absence de rapport entre l’objectif de la loi et 
ses effets préjudiciables sur la sécurité de la per
sonne. Une disposition a une portée trop grande 
lorsqu’elle limite le droit à la sécurité de la personne 
plus qu’il n’est nécessaire pour atteindre son objec
tif. Une disposition est par ailleurs totalement dis
pro portionnée lorsque ses répercussions sont si 
extrêmes qu’elles ne peuvent être justifiées par son 
objet (par. 143149).

determining what constitutes a reasonable limit on 
a right under s. 1 of the Charter (paras. 7576).

[32]  On the standard of causation required to 
engage s.  7, the Court of Appeal held that the  
tradi tional causation analysis is inappropriate where 
it is legislation, and not the actions of a government 
official, that is said to have interfered with a s. 7 
interest. Rather, the judge should conduct a prac
tical, pragmatic analysis to determine what the 
leg islation prohibits or requires, its impact on the 
persons affected, and whether this amounts to an 
interference with protected rights (paras. 1079).

[33]  On the issue of deference to findings of fact 
of the application judge, the Court of Appeal held 
that findings on social and legislative facts are 
not entitled to appellate deference, while findings 
on the credibility of affiants and the objectivity of 
expert witnesses attract deference (paras. 12831).

[34]  Regarding the purpose of the laws, the court 
rejected the Attorney General of Ontario’s submis
sion that there was an overarching legislative objec
tive to eradicate, or at least discourage, prostitution. 
Rather, the purpose of each of the laws must be in
dependently ascertained with reference to its unique 
historical context (paras. 16570).

[35]  On the principles of fundamental justice, the 
Court of Appeal held that arbitrariness, overbreadth,  
and gross disproportionality each use a different fil
ter to examine the connection between the law and 
the legislative objective. Arbitrariness is the ab
sence of any link between the objective of the law 
and its negative impact on security of the person. 
Over breadth addresses the situation where the law 
imposes limits on security of the person that go be
yond what is required to achieve its objective. Gross 
disproportionality describes the case where the ef
fects of the impugned law are so extreme that they 
cannot be justified by its object (paras. 14349).
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IV. Analyse

[36]  Les procureurs généraux appelants se pour
voient contre le jugement de la Cour d’appel qui 
déclare inconstitutionnels l’art. 210 et l’al. 212(1)j)  
du Code. Les intimées se pourvoient de manière 
inci dente relativement à la constitutionnalité 
de l’al. 213(1)c) et à la mesure prise par la Cour 
d’appel pour remédier à l’inconstitutionnalité de 
l’art. 210.

[37]  Avant de passer aux moyens fondés sur la 
Charte, j’examine d’abord deux questions préli
minaires. Premièrement, les juges de première 
instance et notre Cour sontils liés par le Renvoi sur 
la prostitution de 1990, qui confirme la validité des 
dispositions interdisant les maisons de débauche 
et la communication à des fins de prostitution? 
Deuxièmement, quel degré de déférence comman
dent les conclusions tirées en première instance sur 
des faits sociaux ou législatifs?

A. Questions préliminaires

 (1) Réexamen du Renvoi sur la prostitution

[38]  La notion de certitude du droit exige que les 
tribunaux suivent et appliquent les précédents qui 
font autorité. C’est d’ailleurs l’assise fondamentale 
de la common law.

[39]  La question de savoir à quelles condi tions 
il est possible de s’écarter d’un précédent, le cas 
échéant, se présente de deux manières. Elle se pose 
pre mièrement du point de vue « hiérarchique ». À 
quelles conditions une juridiction inférieure peut 
elle, le cas échéant, s’écarter du précédent établi par 
une juridiction supérieure? Elle se pose deuxième
ment du point de vue « collégial ». À quelles con
ditions une juridiction comme notre Cour peut  elle, 
le cas échéant, s’écarter de ses propres pré cé
dents?

[40]  Dans la présente affaire, le précédent cor res
pond à l’avis consultatif de la Cour dans le Renvoi 
sur la pros titution de 1990, qui confirme la consti
tu tionnalité des inter dictions faites par deux des 

IV. Discussion

[36]  The appellant Attorneys General appeal from 
the Court of Appeal’s declaration that ss. 210 and 
212(1)(j) of the Code are unconstitutional. The  
respondents crossappeal on the issue of the con
stitutionality of s. 213(1)(c), and in respect of the 
Court of Appeal’s remedy to resolve the uncon
stitutionality of s. 210.

[37]  Before turning to the Charter arguments 
before us, I will first discuss two preliminary is
sues: (1) whether the 1990 decision in the Prosti-
tution Reference, upholding the bawdyhouse and 
communication prohibitions, is binding on trial 
judges and this Court; and (2) the degree of defer
ence to be accorded to the application judge’s find
ings on social and legislative facts.

A. Preliminary Issues

 (1) Revisiting the Prostitution Reference

[38]  Certainty in the law requires that courts 
follow and apply authoritative precedents. Indeed, 
this is the foundational principle upon which the 
com mon law relies.

[39]  The issue of when, if ever, such precedents 
may be departed from takes two forms. The first 
“vertical” question is when, if ever, a lower court 
may depart from a precedent established by a 
higher court. The second “horizontal” question is 
when a court such as the Supreme Court of Canada 
may depart from its own precedents.

[40]  In this case, the precedent in question is 
the Supreme Court of Canada’s 1990 advisory 
opinion in the Prostitution Reference, which up
held the constitutionality of the prohibitions on  
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trois disposi tions contestées en l’espèce de tenir une 
maison de débau che et communiquer à des fins de 
prostitution. Dans ce renvoi, la Cour devait décider 
si les dispo sitions portaient atteinte au droit ou à la 
liberté garan tis à l’art. 7 ou à l’al. 2b) de la Charte et,  
dans l’affirmative, si cette limite était jus tifiée par 
application de l’article premier. Elle conclut que 
ni l’une ni l’autre des dispositions ne sont incom
patibles avec l’art. 7 et que, même si l’interdic tion 
de communiquer à des fins de pro stitution porte 
atteinte à une liberté garantie à l’al. 2b), il s’agit 
d’une limite justifiable suivant l’arti cle premier de 
la Charte. Bien que les avis con sultatifs puissent 
ne pas être juridiquement con traignants, dans 
les faits, il sont suivis (G.  Rubin, «  The Nature, 
Use and Effect of Reference Cases in Canadian 
Constitutional Law » (1960), 6 R.D. McGill 168, 
p. 175).

[41]  La juge de première instance dit pouvoir 
réexaminer les conclusions tirées dans le Renvoi 
sur la prostitution parce que les questions de droit 
soulevées relativement à l’art.  7 sont différentes 
étant donné l’évolution du droit dans le domaine, 
que le dossier de preuve est plus étoffé et fait état de 
résultats de recherches qui n’étaient pas disponibles 
en 1990, que les données sociales, politiques et 
écono miques sousjacentes ne sont plus valables et 
que l’expression alors en cause (commerciale) dif
fère de celle considérée dans la présente affaire (celle 
qui contribue à la sécurité). La Cour d’appel exprime 
son désaccord au sujet de l’al.  2b) et explique  
que le tribunal de première instance invité à rom
pre avec un précédent en raison de nouveaux élé
ments de preuve ou de nouvelles données sociales, 
politiques ou économiques peut tirer des conclu
sions de fait susceptibles d’être examinées ensuite 
par une juridiction supérieure, mais ne peut les 
appliquer pour arriver à une solution différente de 
celle retenue dans le précédent (par. 76).

[42]  À mon avis, le juge du procès peut se pen
cher puis se prononcer sur une prétention d’ordre 
constitutionnel qui n’a pas été invoquée dans l’affaire  
antérieure; il s’agit alors d’une nouvelle ques tion de 
droit. De même, le sujet peut être réexa miné lorsque 
de nouvelles questions de droit sont soulevées par 
suite d’une évolution importante du droit ou qu’une 

bawdyhouses and communicating — two of 
the three provisions challenged in this case. The 
questions in that case were whether the laws 
infringed s. 7 or s. 2(b) of the Charter, and, if so, 
whether the limit was justified under s.  1. The 
Court concluded that neither of the impugned 
laws were inconsistent with s. 7, and that although 
the communicating law infringed s. 2(b), it was a 
justifiable limit under s.  1 of the Charter. While 
reference opinions may not be legally binding, in 
practice they have been followed (G. Rubin, “The 
Nature, Use and Effect of Reference Cases in 
Canadian Constitutional Law” (1960), 6 McGill 
L.J. 168, at p. 175).

[41]  The application judge in this case held that 
she could revisit those conclusions because: the 
legal issues under s. 7 were different, in light of the 
evolution of the law in that area; the evidentiary 
record was richer and provided research not avail
able in 1990; the social, political and economic 
assumptions underlying the Prostitution Reference 
no longer applied; and the type of expression at is
sue in that case (commercial expression) differed 
from the expression at issue in this case (expression 
promoting safety). The Court of Appeal disagreed 
with respect to the s. 2(b) issue, holding that a trial 
judge asked to depart from a precedent on the basis 
of new evidence, or new social, political or eco
nomic assumptions, may make findings of fact for 
consideration by the higher courts, but cannot apply 
them to arrive at a different conclusion from the 
pre vious precedent (para. 76). 

[42]  In my view, a trial judge can consider and 
decide arguments based on Charter provisions 
that were not raised in the earlier case; this consti
tutes a new legal issue. Similarly, the matter may 
be revisited if new legal issues are raised as a con
sequence of significant developments in the law, or 
if there is a change in the circumstances or evidence 
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modification de la situation ou de la preuve change 
radicalement la donne.

[43]  L’intervenant David Asper Centre for Con
stitutional Rights fait valoir que la règle du stare 
decisis propre à la common law est subordonnée à la 
Constitution et ne saurait avoir pour effet d’obliger 
un tribunal à valider une loi inconstitutionnelle. À 
son avis, une juridiction inférieure ne doit pas s’en 
tenir au rôle de [TRADUCTION] « simple exécutant » 
qui constitue un dossier et tire des conclusions sans 
se livrer à l’analyse du droit (m.i., par. 25).

[44]  Je partage cet avis. Mais comme le signale 
aussi l’intervenant, la juridiction inférieure ne peut 
faire abstraction d’un précédent qui fait autorité, 
et la barre est haute lorsqu’il s’agit de justifier le 
réexamen d’un précédent. Rappelons que, selon 
moi, le réexamen est justifié lorsqu’une nouvelle 
question de droit se pose ou qu’il y a modification 
importante de la situation ou de la preuve. Cette 
approche met en balance les impératifs que sont 
le caractère définitif et la stabilité avec la recon
naissance du fait qu’une juridiction inférieure doit 
pouvoir exercer pleinement sa fonction lorsqu’elle 
est aux prises avec une situation où il convient de 
revoir un précédent.

[45]  Il s’ensuit que, en l’espèce, la juge pouvait 
trancher la question de savoir si les dispositions en 
cause respectaient ou non le droit à la sécurité de 
la personne garanti à l’art. 7 de la Charte. Dans le 
Renvoi sur la prostitution, les juges majoritaires 
statuent uniquement en fonction du droit à la liberté 
physique de la personne garanti à l’art. 7. Seul le 
juge Lamer, qui s’exprime en son nom personnel, 
aborde la question de la sécurité de la personne, et 
ce, dans le seul contexte des droits économiques. 
Contrairement à ce que prétend le procureur général 
du Canada, le fait que le droit en cause garanti par 
l’art. 7 soit celui à la liberté économique ou à la 
sécurité de la personne n’est pas [TRADUCTION] 
« une distinction sans importance » (m.a., par. 94). 
Les droits garantis à l’art.  7 sont des «  intérêts 
indépendants auxquels la Cour doit respectivement 
donner un sens indépendant » (R. c. Morgentaler, 
[1988] 1 R.C.S. 30, p.  52). Qui plus est, dans le 
Renvoi sur la prostitution, la Cour a examiné les 

that fundamentally shifts the parameters of the 
debate. 

[43]  The intervener, the David Asper Centre for 
Constitutional Rights, argues that the common 
law principle of stare decisis is subordinate to the 
Constitution and cannot require a court to uphold a 
law which is unconstitutional. It submits that lower 
courts should not be limited to acting as “mere 
scribe[s]”, creating a record and findings without 
con ducting a legal analysis (I.F., at para. 25).

[44]  I agree. As the David Asper Centre also 
noted, however, a lower court is not entitled to 
ig nore binding precedent, and the threshold for 
revisiting a matter is not an easy one to reach. In 
my view, as discussed above, this threshold is met 
when a new legal issue is raised, or if there is a sig
nificant change in the circumstances or evidence. 
This balances the need for finality and stability with 
the recognition that when an appropriate case arises 
for revisiting precedent, a lower court must be able 
to perform its full role. 

[45]  It follows that the application judge in this 
case was entitled to rule on whether the laws in 
question violated the security of the person interests 
under s. 7 of the Charter. In the Prostitution Refer-
ence, the majority decision was based on the s. 7 
physical liberty interest alone. Only Lamer J., writ
ing for himself, touched on security of the person — 
and then, only in the context of economic interests. 
Contrary to the submission of the Attorney General 
of Canada, whether the s. 7 interest at issue is eco
nomic liberty or security of the person is not “a dis
tinction without a difference” (A.F., at para. 94). 
The rights protected by s. 7 are “independent in
terests, each of which must be given independent 
significance by the Court” (R. v. Morgentaler, 
[1988] 1 S.C.R. 30, at p.  52). Furthermore, the 
prin ciples of fundamental justice considered in 
the Prostitution Reference dealt with vagueness 
and the permissibility of indirect criminalization. 
The principles raised in this case — arbitrariness,  
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principes de justice fondamentale sous l’angle de 
l’imprécision de la criminalisation indirecte et de 
son acceptabilité. En l’espèce, ce sont le caractère 
arbitraire, la portée trop grande et le caractère 
totalement disproportionné qui sont allégués, des 
notions qui ont en grande partie vu le jour au cours 
des 20 dernières années.

[46]  Ces considérations sont étrangères à la ques
tion — tranchée dans le Renvoi sur la prostitu-
tion — de savoir si la disposition qui interdit la 
com mu nication constitue une limitation justifiée 
de la liberté d’expression. Qualifier différemment 
l’expres sion à laquelle il aurait été porté atteinte 
en l’espèce ne fait pas naître une nouvelle question 
de droit, et ni une preuve actualisée, ni l’évolution 
des mentalités et des points de vue n’équivalent à 
une modification de la situation ou de la preuve qui 
change radicalement la donne.

[47]  Passons à la question de savoir si, en 
l’espèce, notre Cour doit rompre ou non avec une 
décision antérieure concernant l’application de 
l’al.  2b). Il nous faut essentiellement mettre en 
balance deux éléments : la justesse et la certitude 
(Canada c. Craig, 2012 CSC 43, [2012] 2 R.C.S. 
489, par. 27). Dans le présent dossier, toutefois, il 
n’est pas nécessaire de déterminer si notre Cour 
peut rompre avec la conclusion qu’elle a tirée sur 
l’application de l’al. 2b) dans le Renvoi sur la pros-
titution puisqu’il est possible de trancher sur le 
fondement du seul art. 7.

 (2) Déférence envers les conclusions tirées en 
première instance sur des faits sociaux ou 
législatifs

[48]  La Cour d’appel se dit d’avis que les con
clusions de la juge sur des faits sociaux ou législatifs 
— qui intéressent la société en général et qui sont 
établis au moyen d’une preuve complexe relevant 
des sciences sociales — ne commandent pas la 
déférence. Je ne puis malheureusement souscrire à 
son opinion. Comme le dit notre Cour dans Housen 
c. Nikolaisen, 2002 CSC 33, [2002] 2 R.C.S. 235, 
une cour d’appel doit se garder de modifier les 
conclusions de fait tirées en première instance, sauf 
erreur manifeste et dominante.

over breadth, and gross disproportionality — have, 
to a large extent, developed only in the last 20 years.

[46]  These considerations do not apply to the 
ques tion of whether the communication provision 
is a justified limit on freedom of expression. That 
issue was decided in the Prostitution Reference. Re
characterizing the type of expression alleged to be 
infringed did not convert this argument into a new 
legal issue, nor did the more current evidentiary re
cord or the shift in attitudes and perspectives amount 
to a change in the circumstances or evidence that 
fundamentally shifted the parameters of the debate. 

[47]  This brings me to the question of whether 
this Court should depart from its previous decision 
on the s. 2(b) aspect of this case. At heart, this is a 
balancing exercise, in which the Court must weigh 
correctness against certainty (Canada v. Craig, 
2012 SCC 43, [2012] 2 S.C.R. 489, at para. 27). In 
this case, however, it is not necessary to determine 
whether this Court can depart from its s.  2(b) 
conclusion in the Prostitution Reference, since it is 
possible to resolve the case entirely on s. 7 grounds. 

 (2) Deference to the Application Judge’s 
Findings on Social and Legislative Facts

[48]  The Court of Appeal held that the application 
judge’s findings on social and legislative facts — 
that is, facts about society at large, established by 
complex social science evidence — were not enti
tled to deference. With respect, I cannot agree. As 
this Court stated in Housen v. Nikolaisen, 2002 SCC 
33, [2002] 2 S.C.R. 235, appellate courts should not 
interfere with a trial judge’s findings of fact, absent 
a palpable and overriding error.
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[49]  Le juge saisi d’éléments de preuve portant sur 
des faits sociaux ou législatifs a l’obligation de les 
examiner et de les soupeser en vue de tirer les con
clusions de fait nécessaires pour trancher le litige. Il 
lui incombe de constituer le dossier sur lequel repo
seront les appels subséquents. Sauf erreur d’appré
ciation susceptible de contrôle, la juri diction d’appel  
doit se garder de modifier les con clusions de pre
mière instance sur des faits sociaux ou légis latifs. 
Ce partage des tâches est fondamental dans notre 
système de justice. Le juge du procès se prononce 
sur les faits, puis les juridictions d’appel contrô
lent sa décision pour déterminer si elle est fondée 
en droit ou si elle est entachée d’une erreur de fait 
mani feste et dominante. La règle vaut pour les faits  
sociaux ou législatifs tout autant que pour les con
clusions sur les faits qui sont à l’origine du litige.

[50]  Deux raisons importantes d’ordre pratique 
militent contre la mise au rancart de la norme de 
contrôle habituelle seulement parce que des faits 
sociaux ou législatifs sont en cause.

[51]  En premier lieu, la juridiction d’appel devrait 
alors reprendre le travail parfois long et fas tidieux 
qui consiste à examiner tous les élé ments et à con
cilier les divergences entre les experts, les étu des 
et les résultats de recherches. Une nouvelle forma
tion de juges devrait passer des heures, voire des 
semaines, à prendre connaissance de la preuve et à 
l’analyser. Et les avocats des parties devraient exa
miner la preuve avec ces juges une fois de plus afin 
que ces derniers puissent tirer leurs propres con
clusions. Il en résulterait une augmentation du coût 
et de la durée de la procédure judiciaire. Lorsqu’il 
s’agit de rechercher une erreur éventuelle — ce 
qui est le propre d’un appel —, il est plus sensé 
de demander aux avocats de signaler toute erreur 
qui entacherait les conclusions tirées de la preuve 
en première instance, de sorte que la juridiction 
d’appel n’ait qu’à décider si l’erreur vicie les con
clusions.

[52]  En second lieu, les faits sociaux ou législatifs 
peuvent s’entremêler avec les faits en litige — les 
faits de l’espèce — et avec les questions liées à la 
crédibilité des experts. Appliquer une norme de 
contrôle aux faits en litige ainsi qu’à la crédibilité 

[49]  When social and legislative evidence is put 
before a judge of first instance, the judge’s duty is to 
evaluate and weigh that evidence in order to arrive at 
the conclusions of fact necessary to decide the case. 
The trial judge is charged with the responsibility 
of es tablishing the record on which subsequent ap
peals are founded. Absent reviewable error in the 
trial judge’s appreciation of the evidence, a court 
of appeal should not interfere with the trial judge’s 
con clusions on social and legislative facts. This 
divi sion of labour is basic to our court system. The 
first instance judge determines the facts; appeal 
courts review the decision for correctness in law  
or pal pa ble and overriding error in fact. This applies 
to social and legislative facts as much as to findings 
of fact as to what happened in a particular case. 

[50]  There are two important practical reasons  
not to depart from the usual standard of review sim
ply because social or legislative facts are at issue. 

[51]  First, to do so would require the appeal court 
to duplicate the sometimes timeconsuming and te
dious work of the first instance judge in reviewing all  
the material and reconciling differences between 
the experts, studies and research results. A new set 
of judges would need to take the hours if not weeks 
required to intimately appreciate and analyze the 
evidence. And counsel for the parties would be re
quired to take the appellate judges through all the 
evidence once again so they could draw their own 
conclusions. All this would increase the costs and 
delay in the litigation process. In a review for error 
— which is what an appeal is — it makes more 
sense to have counsel point out alleged errors in 
the trial judge’s conclusions on the evidence and 
confine the court of appeal to determining whether 
those errors vitiate the trial judge’s conclusions. 

[52]  Second, social and legislative facts may 
be intertwined with adjudicative facts — that is, 
the facts of the case at hand — and with issues of 
credibility of experts. To posit a different standard 
of review for adjudicative facts and the credibility of 
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des déposants et des témoins experts et en appliquer 
une autre aux faits sociaux ou législatifs (comme 
le propose la Cour d’appel) revient à demander 
l’impos sible aux juridictions d’appel. Démêler les 
différentes sources de ces conclusions et les sou
mettre à des normes de contrôle différentes com
pliqueraient immensément la tâche de la juridic tion 
d’appel.

[53]  Le procureur général du Canada souligne 
que, dans l’arrêt RJR-MacDonald Inc. c. Canada 
(Procureur général), [1995] 3 R.C.S. 199, notre Cour  
affirme que les conclusions relatives aux faits légis
latifs commandent un degré de déférence moins 
élevé. Or, le recours à des éléments de preuve rele
vant des sciences sociales dans les affai res portant 
sur l’application de la Charte a beaucoup évolué 
depuis cet arrêt. Dans les années qui ont suivi, notre  
Cour a dit préférer que de tels éléments de preuve 
soient présentés par des témoins experts (R. c. 
Malmo-Levine, 2003 CSC 74, [2003] 3 R.C.S. 571, 
par. 2628; R. c. Spence, 2005 CSC 71, [2005] 3 
R.C.S. 458, par. 68). L’appréciation du témoignage 
d’un expert relève au premier chef du juge du 
procès (R. c. Abbey, 2009 ONCA 624, 97 O.R. (3d) 
330, par. 6296), surtout depuis le rapport établi en 
Ontario par le juge Goudge qui met en évidence 
le rôle du juge du procès dans la prévention des 
erreurs judiciaires imputables aux témoignages 
d’experts déficients (Commission d’enquête sur la 
médecine légale pédiatrique en Ontario : Rapport, 
vol. 3, Politique et recommandations (2008)). La  
distinction entre les faits en litige et les faits légis
latifs ne peut plus justifier des degrés différents de 
déférence.

[54]  La présente affaire constitue un bon exem
ple. La juge de première instance tire ses propres 
conclusions concernant l’effet des dispositions 
con testées sur le droit à la sécurité de la personne 
garanti à l’art. 7 à partir du témoignage des deman
deresses, des déposants et des experts, ainsi que 
de la preuve documentaire constituée d’études, 
de rapports de comités d’experts et de documents 
parlementaires. La Cour d’appel concède qu’elle 
doit déférer aux conclusions de la juge sur les faits 
en litige ainsi que sur la crédibilité des déposants 

affiants and expert witnesses on the one hand, and 
social and legislative facts on the other (as proposed 
by the Court of Appeal), is to ask the impossible of 
courts of appeal. Untangling the different sources of 
those conclusions and applying different standards 
of review to them would immensely complicate the 
appellate task.

[53]  As the Attorney General of Canada points 
out, this Court’s decision in RJR-MacDonald Inc. 
v. Canada (Attorney General), [1995] 3 S.C.R. 199,  
suggested that legislative fact findings are owed 
less deference. However, the use of social science 
evidence in Charter litigation has evolved signif
icantly since RJR-MacDonald was decided. In 
the intervening years, this Court has expressed a 
preference for social science evidence to be pre
sented through an expert witness (R. v. Malmo-
Levine, 2003 SCC 74, [2003] 3 S.C.R. 571, at 
paras 26 28; R. v. Spence, 2005 SCC 71, [2005] 3 
S.C.R. 458, at para. 68). The assessment of expert 
evidence relies heavily on the trial judge (R. v. 
Abbey, 2009 ONCA 624, 97 O.R. (3d) 330, at 
paras. 62 96). This is particularly so in the wake of 
the Ontario report by Justice Goudge, which em
phasized the role of the trial judge in preventing 
miscarriages of justice flowing from flawed expert  
evidence (Inquiry into Pediatric Forensic Pathology 
in Ontario: Report, vol. 3, Policy and Recommen-
dations (2008)). The distinction between adju
dicative and legislative facts can no longer justify 
gradations of deference. 

[54]  This case illustrates the problem. The appli
cation judge arrived at her conclusions on the impact 
of the impugned laws on s. 7 security interests on the 
basis of the personal evidence of the applicants, the 
evidence of affiants and experts, and documentary 
evidence in the form of studies, reports of expert 
panels and Parliamentary records. The Court of 
Appeal conceded that it must accord deference to 
her findings of adjudicative facts and the credibility 
of affiants and experts, but said it owes no deference 
to findings on social and legislative facts. The task 



1132 [2013] 3 S.C.R.CANADA (ATTORNEY GENERAL)  v.  BEDFORD    The Chief Justice

et des experts, mais elle refuse de faire preuve de 
déférence à l’endroit de ses conclusions sur des 
faits sociaux ou législatifs. Appliquer des normes de 
contrôle différentes à des éléments de preuve entre
mêlés représenterait une tâche colossale.

[55]  On laisse entendre qu’il n’y a pas lieu de 
déférer aux conclusions sur des faits sociaux ou 
législatifs, car une juridiction d’appel est aussi bien 
pla cée qu’un juge de première instance pour les 
apprécier. Si tel était le cas, un fait en litige établi 
uniquement au moyen d’un affidavit aurait donc 
droit à un degré de déférence moindre. Or, notre 
Cour précise qu’à défaut d’un libellé exprès en ce 
sens, aucune norme de contrôle intermédiaire ne 
s’appli que aux conclusions de fait (H.L. c. Canada 
(Procureur général), 2005 CSC 25, [2005] 1 R.C.S. 
401). De plus, ce n’est pas de nature à apaiser la 
crainte d’un dédoublement de l’examen et d’un 
entre mêlement de tels éléments de preuve avec 
d’autres. C’est méconnaître également la fonction 
d’une juridiction d’appel, qui ne consiste pas à 
exa miner la preuve globalement, mais à s’en tenir 
aux conclusions que le juge de première instance a 
tirées à partir de la preuve.

[56]  Pour ces motifs, je suis d’avis qu’il ne con
vient pas d’appliquer aux faits sociaux ou législa
tifs une norme de contrôle non déférente. La norme 
de contrôle applicable aux conclusions de fait 
— qu’elles portent sur les faits en litige, des faits 
sociaux ou des faits législatifs — demeure celle de 
l’erreur manifeste et dominante.

B. Analyse fondée sur l’art. 7

[57]  Dans l’analyse qui suit, j’examine d’abord 
si les demanderesses ont démontré que les disposi
tions en cause restreignent le droit à la sécurité de 
la personne et mettent ainsi en jeu l’art. 7. Je me 
penche ensuite sur la thèse des procureurs géné
raux appelants selon laquelle les dispositions n’ont 
pas l’effet attentatoire allégué. Je poursuis en me 
demandant si la limite apportée le cas échéant au 
droit à la sécurité de la personne est conforme aux 
principes de justice fondamentale.

of applying different standards of review when the 
evidence is intertwined would be daunting.

[55]  It is suggested that no deference is required on 
social and legislative facts because appellate courts 
are in as good a position to evaluate such evidence 
as trial judges. If this were so, adjudicative facts 
presented only in affidavit form would similarly be 
owed less deference. Yet this Court has been clear 
that, absent express statutory instruction, there is 
no middling standard of review for findings of fact 
(H.L. v. Canada (Attorney General), 2005 SCC 25, 
[2005] 1 S.C.R. 401). Furthermore, this view does 
not meet the concerns of duplication of effort and 
the intertwining of such evidence with other kinds 
of evidence. Nor does it address the point that the 
appellate task is not to review evidence globally, but 
rather to review the conclusions the first instance 
judge has drawn from the evidence.

[56]  For these reasons, I am of the view that 
a nodeference standard of appellate review for 
social and legislative facts should be rejected. The 
standard of review for findings of fact — whether 
adjudicative, social, or legislative — remains pal
pable and overriding error.

B. Section 7 Analysis 

[57]  In the discussion that follows, I first con
sider whether the applicants have established that 
the impugned laws impose limits on security of 
the person, thus engaging s. 7. I then examine the 
argument of the appellant Attorneys General that 
the laws do not cause the alleged harms. I go on 
to consider whether any limits on security of the 
person are in accordance with the principles of 
fundamental justice.
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 (1) Le droit à la sécurité de la personne estil en 
jeu?

[58]  L’article 7 dispose que l’État ne peut porter 
atteinte au droit de quiconque à la vie, à la liberté 
et à la sécurité de sa personne qu’en conformité 
avec les principes de justice fondamentale. Il faut 
dès lors se demander si les dispositions contestées 
ont un effet préjudiciable sur le droit à la sécurité 
des demanderesses ou limitent ce droit, de sorte 
qu’elles tombent sous le coup de l’art.  7 de la 
Charte ou mettent celuici en jeu1.

[59]  En l’espèce, les demanderesses soutiennent 
que l’interdiction des maisons de débauche, du 
pro xénétisme et de la communication en public à 
des fins de prostitution augmente les risques aux
quels elles s’exposent lorsqu’elles se livrent à la 
prostitution, une activité qui est en soi légale. La 
juge de première instance conclut que la preuve va 
dans ce sens, et la Cour d’appel lui donne raison.

[60]  Pour les motifs qui suivent, je suis du même 
avis. Le législateur ne se contente pas d’encadrer 
la pratique de la prostitution. Il franchit un pas 
supplémentaire déterminant qui l’amène à imposer 
des conditions dangereuses à la pratique de la pro s
titution : les interdictions empêchent des personnes 
qui se livrent à une activité risquée, mais légale, 
de prendre des mesures pour assurer leur propre 
protection contre les risques ainsi courus.

1 L’accent est mis sur la sécurité de la personne, non sur la liberté, 
pour trois raisons. Premièrement, le Renvoi sur la prostitution 
établit que les dispositions relatives à la communication et aux 
maisons de débauche mettent en jeu le droit à la liberté et il fait 
autorité sur ce point. Le moyen fondé sur le droit à la sécurité de 
la personne est nouveau et justifie amplement le réexamen du 
renvoi par la juge de première instance. Deuxièmement, on ne 
saurait dire avec certitude que le droit à la liberté des demande
resses est mis en jeu par la disposition relative au proxénétisme; 
les demanderesses disent en fait craindre l’application de la dis
position à leurs employés ou à leurs proches. Enfin, il me semble 
que les demanderesses prétendent essentiellement dans les faits 
non pas que l’inobservation de la loi porte atteinte à leur droit à 
la liberté, mais plutôt que son respect porte atteinte à leur droit à 
la sécurité.

 (1) Is Security of the Person Engaged?

[58]  Section 7 provides that the state cannot deny 
a person’s right to life, liberty or security of the 
person, except in accordance with the principles 
of fundamental justice. At this stage, the question 
is whether the impugned laws negatively impact 
or limit the applicants’ security of the person, thus 
bringing them within the ambit of, or engaging, s. 7 
of the Charter.1 

[59]  Here, the applicants argue that the prohi
bi tions on bawdyhouses, living on the avails of 
pros titution, and communicating in public for the 
purposes of prostitution, heighten the risks they 
face in prostitution — itself a legal activity. The ap
plication judge found that the evidence supported 
this proposition and the Court of Appeal agreed. 

[60]  For reasons set out below, I am of the same 
view. The prohibitions at issue do not merely 
impose conditions on how prostitutes operate. They 
go a critical step further, by imposing dangerous 
conditions on prostitution; they prevent people 
engaged in a risky — but legal — activity from 
taking steps to protect themselves from the risks. 

1 The focus is on security of the person, not liberty, for three 
reasons. First, the Prostitution Reference decided that the com
municating and bawdyhouse provisions engage liberty, and it is 
binding on this point. The security of the person argument is a 
novel issue and an important reason why the application judge 
was able to revisit the Prostitution Reference. Second, it is not 
clear that any of the applicants’ personal liberty interests are 
engaged by the living on the avails provision; rather, they have 
pleaded that they fear that it could apply to their employees or 
their loved ones. Lastly, it seems to me that the real gravamen of 
the complaint is not that breaking the law engages the applicants’ 
liberty, but rather that compliance with the laws infringes the ap
plicants’ security of the person.
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 a) Articles 197 et 210 : Tenue d’une maison de 
débauche

[61]  Offrir ses services sexuels contre de l’argent 
ne constitue pas une infraction. Toutefois, la dis
position relative aux maisons de débauche dispose 
qu’est coupable d’un acte criminel quiconque tient 
une maison de débauche dans un « local » qui est 
« tenu ou occupé » ou « employé » à des fins de pros
titution (art. 197 et par. 210(1) du Code). Sa portée 
est grande. On entend par « local » ou « endroit » 
tout lieu défini, même s’il n’est pas enclos et n’est 
employé que temporairement (par. 197(1) du Code; 
R. c. Pierce (1982), 37 O.R. (2d) 721 (C.A.)). De 
plus, il y a « local » ou « endroit » au sens de cette 
définition même lorsque le lieu est utilisé par une 
seule personne (par.  197(1); R. c. Worthington 
(1972), 10 C.C.C. (2d) 311 (C.A. Ont.)).

[62]  Dans les faits, l’art.  210 limite à deux les 
modalités d’exercice d’une activité légale : la pros
titution dans la rue et la prostitution « itinérante » 
(décision de première instance, par. 385). La pros
titution pratiquée chez soi, où la prostituée reçoit 
ses clients chez elle, est interdite. La prostitution 
itinérante, où la prostituée rejoint le client dans 
un lieu convenu, telle la résidence de ce dernier, 
est permise. Il en est de même de la prostitution 
dans la rue, bien que celleci soit considérablement 
limitée par l’interdiction de communiquer en public 
(al. 213(1)c)).

[63]  La juge de première instance conclut, selon 
la prépondérance des probabilités, que la forme de 
prostitution la plus sûre est celle qui se pratique de 
façon autonome dans un même lieu (par. 300). Elle 
ajoute que travailler à l’intérieur est beaucoup moins 
dangereux que travailler dans la rue, une conclusion 
amplement étayée par la preuve. Toujours selon 
elle, il est moins sûr d’offrir ses services chez 
autrui de manière itinérante, surtout sous le régime 
actuel, l’interdiction du proxénétisme empêchant 
l’embauche d’un chauffeur ou d’un garde de sécu
rité. Étant donné que la disposition sur les maisons 
de débauche rend illégale la pratique plus sûre 
qu’est la prostitution chez soi, la juge opine que 
l’interdiction augmente sensiblement le risque 
auquel s’exposent actuellement les prostituées. Je 
suis de cet avis.

 (a) Sections 197 and 210: Keeping a Common 
Bawdy-House

[61]  It is not an offence to sell sex for money. 
The bawdyhouse provisions, however, make it an 
offence to do so in any “place” that is “kept or occu
pied” or “resorted to” for the purpose of prostitu
tion (ss. 197 and 210(1) of the Code). The reach of 
these provisions is broad. “Place” includes any de
fined space, even if unenclosed and used only tem
porarily (s. 197(1) of the Code; R. v. Pierce (1982),  
37 O.R. (2d) 721 (C.A.)). And by definition, it  
ap plies even if resorted to by only one person  
(s. 197(1); R. v. Worthington (1972), 10 C.C.C.  
(2d) 311 (Ont. C.A.)). 

[62]  The practical effect of s.  210 is to confine 
lawful prostitution to two categories: street pros
titution and outcalls (application decision, at 
para. 385). Incalls, where the john comes to the  
prostitute’s residence, are prohibited. Outcalls, 
where the prostitute goes out and meets the client 
at a designated location, such as the client’s home, 
are allowed. Working on the street is also permit
ted, though the practice of street prostitution is 
significantly limited by the prohibition on com
municating in public (s. 213(1)(c)). 

[63]  The application judge found, on a balance 
of probabilities, that the safest form of prostitution 
is working independently from a fixed location 
(para. 300). She concluded that indoor work is far 
less dangerous than street prostitution — a fin
ding that the evidence amply supports. She also 
concluded that outcall work is not as safe as incall 
work, particularly under the current regime where 
prostitutes are precluded by virtue of the living on 
the avails provision from hiring a driver or security 
guard. Since the bawdyhouse provision makes the 
safetyenhancing method of incall prostitution 
illegal, the application judge concluded that the 
bawdyhouse prohibition materially increased the 
risk prostitutes face under the present regime. I 
agree. 
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[64]  Premièrement, l’interdiction empêche les 
prostituées de travailler dans un lieu fixe, situé à  
l’intérieur, ce qui est plus sûr que de travailler dans 
la rue ou d’aller à la rencontre des différents clients,  
d’autant plus que l’interdiction actuelle empêche 
l’embauche d’un chauffeur ou d’un garde de sécu
rité. L’interdiction les empêche également de se 
constituer une clientèle et de prendre des pré cau
tions chez elles en embauchant par exemple un 
récep tionniste, un assistant ou un garde du corps et 
en installant des dispositifs de surveillance audio, 
de manière à réduire le risque couru (décision 
de première instance, par.  421). Deuxièmement, 
elle empêche les prostituées de faire certaines véri
fications sur l’état de santé des clients et de pren
dre des mesures sanitaires préventives. Enfin, lors 
de la plaidoirie devant notre Cour, on a fait valoir 
que l’interdiction de tenir une maison de débau che 
empêche l’existence d’endroits sûrs où les pro s
tituées peuvent emmener les clients recru tés dans 
la rue. À Vancouver, par exemple, la « Grandma’s  
House » a été créée pour venir en aide aux pro s
tituées du Downtown Eastside à peu près à la 
même époque où les craintes allaient croissant 
quant à la possibilité qu’un tueur en série sévisse 
dans le quartier (des craintes que les actes impu
tés au tristement célèbre Robert Pickton ont jus
tifiées). Les prostituées de la rue — qui, selon la 
juge de première instance, sont de loin les plus 
vulnérables et font l’objet d’un nombre alarmant 
d’actes de violence (par. 361) — pouvaient se ren
dre à la Grandma’s House en compagnie de leurs 
clients. Toutefois, le refuge a fait l’objet d’accusa
tions fondées sur l’art.  210, et même s’il y a eu 
arrêt des procédures quatre ans après, la Grandma’s  
House a finalement fermé ses portes (affidavit 
com plémentaire du Dr  John Lowman en date du 
6 mai 2009, d.c.d., vol. 20, p. 5744). L’existence 
d’un établissement sûr comme Grandma’s House 
peut être indispensable à certaines prostituées, en 
particulier celles qui sont démunies. Pour elles, la 
possibilité de travailler dans un bordel ou d’embau
cher un garde de sécurité peut se révéler illusoire 
même s’il s’agit d’activités légales.

[65]  Je conclus donc que la disposition sur les 
maisons de débauche a un effet préjudiciable sur 

[64]  First, the prohibition prevents prostitutes 
from working in a fixed indoor location, which 
would be safer than working on the streets or 
meeting clients at different locations, especially 
given the current prohibition on hiring drivers or 
security guards. This, in turn, prevents prostitutes 
from having a regular clientele and from setting 
up indoor safeguards like receptionists, assis
tants, bodyguards and audio room monitoring, 
which would reduce risks (application decision, 
at para. 421). Second, it interferes with provision 
of health checks and preventive health measures. 
Finally — a point developed in argument before 
us — the bawdyhouse prohibition prevents resort 
to safe houses, to which prostitutes working on the 
street can take clients. In Vancouver, for example, 
“Grandma’s House” was established to support street 
workers in the Downtown Eastside, at about the 
same time as fears were growing that a serial killer  
was prowling the streets — fears which mate rialized 
in the notorious Robert Pickton. Street pros titutes 
— who the application judge found are largely the 
most vulnerable class of prostitutes, and who face 
an alarming amount of violence (para. 361) —  
were able to bring clients to Grandma’s House. 
However, charges were laid under s. 210, and al
though the charges were eventually stayed — four 
years after they were laid — Grandma’s House was 
shut down (supplementary affidavit of Dr.  John 
Lowman, May 6, 2009, J.A.R., vol. 20, at p. 5744). 
For some prostitutes, particularly those who are 
destitute, safe houses such as Grandma’s House 
may be critical. For these people, the ability to work 
in brothels or hire security, even if those activities 
were lawful, may be illusory.

[65]  I conclude, therefore, that the bawdy
house provision negatively impacts the security of 



1136 [2013] 3 S.C.R.CANADA (ATTORNEY GENERAL)  v.  BEDFORD    The Chief Justice

le droit à la sécurité des prostituées et met en jeu 
l’art. 7 de la Charte.

 b) Alinéa 212(1)j) : Proxénétisme

[66]  L’alinéa 212(1)j) criminalise le proxénétisme, 
c’estàdire le fait de vivre entièrement ou en partie 
des produits de la prostitution d’une autre personne. 
Bien qu’il vise le parasitisme (R. c. Downey, [1992]  
2 R.C.S. 10), sa portée est grande. Suivant son 
interprétation par les tribunaux, commet un acte 
criminel quiconque fournit un service à une pro s
tituée parce qu’elle est une prostituée (R. c. Grilo 
(1991), 2 O.R. (3d) 514 (C.A.); R. c. Barrow (2001),  
54 O.R. (3d) 417 (C.A.)). Dans les faits, il empê
che la prostituée d’engager un garde du corps, un 
chauffeur ou un réceptionniste. La juge de première 
instance conclut qu’en niant aux prostituées le droit 
de prendre de telles mesures susceptibles d’accroî
tre leur sécurité, la disposition fait obsta cle à la réduc
tion des risques auxquels elles s’expo sent et a un 
effet préjudiciable sur la sécurité de leur personne 
(par. 361). Elle statue donc que la dis position met 
en jeu l’art. 7 de la Charte.

[67]  La preuve appuie amplement sa conclu sion. 
L’embauche d’un chauffeur, d’un réceptionniste 
ou d’un garde du corps pourrait accroître la sécu
rité des prostituées (décision de première instance, 
par.  421), mais la loi y fait obstacle. Je conclus 
donc que l’al. 212(1)j) a un effet préjudiciable sur 
la sécurité de la personne et met en jeu l’art. 7 de la 
Charte.

 c) Alinéa 213(1)c) : Communication en public

[68]  L’alinéa 213(1)c) interdit de communiquer 
ou de tenter de communiquer avec une personne 
en vue de se livrer à la prostitution ou d’obtenir les 
ser vices sexuels d’une prostituée dans un endroit 
public ou situé à la vue du public. La disposition vise  
non seulement la communication verbale, mais 
aussi le fait d’arrêter ou de tenter d’arrêter une per
sonne à ces fins (R. c. Head (1987), 59 C.R. (3d) 80 
(C.A.C.B.)).

the person of prostitutes and engages s.  7 of the 
Charter.

 (b) Section 212(1)(j): Living on the Avails of 
Prostitution

[66]  Section 212(1)(j) criminalizes living on the 
avails of prostitution of another person, wholly or 
in part. While targeting parasitic relationships (R. v. 
Downey, [1992] 2 S.C.R. 10), it has a broad reach. 
As interpreted by the courts, it makes it a crime for 
anyone to supply a service to a prostitute, because 
she is a prostitute (R. v. Grilo (1991), 2 O.R. (3d) 514  
(C.A.); R. v. Barrow (2001), 54 O.R. (3d) 417 
(C.A.)). In effect, it prevents a prostitute from hir ing 
bodyguards, drivers and receptionists. The applica
tion judge found that by denying prosti tutes access 
to these securityenhancing safeguards, the law 
prevented them from taking steps to reduce the risks 
they face and negatively impacted their secu rity of 
the person (para. 361). As such, she found that the 
law engages s. 7 of the Charter.

[67]  The evidence amply supports the judge’s 
conclusion. Hiring drivers, receptionists, and body
guards, could increase prostitutes’ safety (ap pli ca
tion decision, at para.  421), but the law prevents 
them from doing so. Accordingly, I conclude that 
s. 212(1)(j) negatively impacts security of the per
son and engages s. 7.

 (c) Section 213(1)(c): Communicating in a 
Public Place

[68]  Section 213(1)(c) prohibits communicating 
or attempting to communicate for the purpose of en
gaging in prostitution or obtaining the sexual ser
vices of a prostitute, in a public place or a place open 
to public view. The provision extends to con duct  
short of verbal communication by prohibiting stop
ping or attempting to stop any person for those pur
poses (R. v. Head (1987), 59 C.R. (3d) 80 (B.C.C.A.)).
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[69]  La juge de première instance conclut que la 
communication entre les intéressés est [TRADUCTION]  
« essentielle » à l’accroissement de la sécurité des 
prostituées de la rue (par. 432). Cette communica
tion, que la loi interdit, permet aux prostituées de 
jauger leurs clients éventuels afin d’écar ter ceux 
qui sont intoxiqués et qui pourraient être enclins 
à la violence, ce qui serait de nature à réduire les 
risques auxquels elles s’exposent (par. 301 et 421). 
Cette conclusion fondée sur la preuve offerte suffit 
à mettre en jeu le droit à la sécurité de la personne 
garanti à l’art. 7.

[70]  La juge estime en outre que l’interdiction de 
la communication a eu pour effet de faire migrer les 
prostituées vers des lieux isolés et peu familiers où 
elles ne peuvent compter sur l’appui de leurs amis 
et de leurs clients habituels, ce qui les a rendues 
plus vulnérables (par. 331 et 502).

[71]  Suivant les éléments admis en preuve au pro  cès, 
la loi interdit une communication qui permet trait 
aux prostituées de la rue d’accroître leur sécu rité.  
En interdisant la communication en public à des fins 
de prostitution, la loi empêche les pro stituées d’éva
luer leurs clients éventuels, ainsi que de convenir 
de l’utilisation du condom ou d’un lieu sûr. Elle 
accroît ainsi sensiblement le risque couru.

[72]  Je conclus que la preuve appuie la conclu
sion de la juge de première instance selon laquelle 
l’al. 213(1)c) a une incidence sur la sécurité de la 
personne et met en jeu l’art. 7.

 (2) Examen approfondi du lien de causalité

[73]  Pour les motifs examinés précédemment, la 
juge de première instance conclut — et je conviens 
avec elle — que les dispositions contestées ont un 
effet préjudiciable sur le droit à la sécurité des pros
tituées et mettent donc en jeu ce droit. Les pro
cureurs généraux appelants soutiennent toute fois 
que l’art. 7 ne s’applique pas faute d’un lien de cau
salité suffisant entre les dispositions et les risques 
auxquels s’exposent les prostituées. D’abord, ils 
avan cent que les juridictions inférieures ont eu 
tort de soumettre le lien de causalité à une norme  

[69]  The application judge found that faceto face 
communication is an “essential tool” in enhanc
ing street prostitutes’ safety (para. 432). Such 
communication, which the law prohibits, al lows 
prostitutes to screen prospective clients for in
tox ication or propensity to violence, which can 
reduce the risks they face (paras. 301 and 421). 
This conclusion, based on the evidence before her, 
sufficed to engage security of the person under s. 7.

[70]  The application judge also found that the 
com municating law has had the effect of displac
ing prostitutes from familiar areas, where they may 
be supported by friends and regular customers, to 
more isolated areas, thereby making them more 
vulnerable (paras. 331 and 502).

[71]  On the evidence accepted by the application 
judge, the law prohibits communication that would 
allow street prostitutes to increase their safety. By 
prohibiting communicating in public for the pur
pose of prostitution, the law prevents prostitutes 
from screening clients and setting terms for the use 
of condoms or safe houses. In these ways, it sig
nificantly increases the risks they face. 

[72]  I conclude that the evidence supports the 
application judge’s conclusion that s.  213(1)(c) 
impacts security of the person and engages s. 7. 

 (2) A Closer Look at Causation 

[73]  For the reasons discussed above, the appli
cation judge concluded — and I agree — that the 
impugned laws negatively impact and thus engage 
security of the person rights of prostitutes. However, 
the appellant Attorneys General contend that s. 7 is 
not engaged because there is an insufficient causal 
connection between the laws and the risks faced by 
prostitutes. First, they argue that the courts below 
er roneously measured causation by an attenuated 
standard. Second, they argue that it is the choice of 
the applicants to engage in prostitution, rather than 
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atté nuée. Ils prétendent ensuite que le préjudice 
couru par les demanderesses tient à leur choix de se 
livrer à la prostitution et non à la loi. On ne saurait 
faire droit à ces prétentions.

 a) Nature du lien de causalité requis

[74]  Nous sommes appelés à considérer trois nor
mes de causalité possibles : (1) celle fondée sur un 
«  lien de causalité suffisant » retenue par la juge 
de première instance (par.  287288), (2)  celle, 
générale, fondée sur l’« effet » adoptée par la Cour 
d’appel (par. 108109) et (3) celle fondée sur un lien 
de causalité « actif, prévisible et direct » préconisée 
par les procureurs généraux appelants (mémoire du 
p.g. du Canada, par. 65; mémoire du p.g. de l’Onta
rio, par. 1415).

[75]  Je suis d’avis que la norme du « lien de cau
salité suffisant » est celle qui convient. Sa sou plesse  
permet l’adaptation aux circonstances propres à 
chaque espèce. Adoptée dans l’arrêt Blencoe c. 
Colombie-Britannique (Human Rights Commission), 
2000 CSC 44, [2000] 2 R.C.S. 307, et appli quée 
dans plusieurs affaires subséquentes (voir, p. ex., 
États-Unis c. Burns, 2001 CSC 7, [2001] 1 R.C.S.  
283; Suresh c. Canada (Ministre de la Citoyen neté et 
de l’Immigration), 2002 CSC 1, [2002] 1 R.C.S. 3),  
elle postule l’existence d’« un lien de causalité suf
fisant entre [l’effet] imputable à l’État et le préjudice 
subi par [le demandeur] » pour que l’art. 7 entre en 
jeu (Blencoe, par. 60 (je sou ligne)).

[76]  La norme du lien de causalité suffisant 
n’exige pas que la mesure législative ou autre 
reprochée à l’État soit l’unique ou la principale 
cause du préjudice subi par le demandeur, et il y 
est satisfait par déduction raisonnable, suivant la 
pré pondérance des probabilités (Canada (Premier 
ministre) c. Khadr, 2010 CSC 3, [2010] 1 R.C.S. 44, 
par. 21). L’exigence d’un lien de causalité suffisant 
tient compte du contexte et s’attache à l’existence 
d’un lien réel, et non hypothétique. Considérée sous 
cet angle, la norme du lien de causalité suffisant 
correspond essentiellement à celle qu’applique la 
Cour d’appel en l’espèce. Bien que je ne convienne 

the law, that is the causal source of the harms they 
face. These arguments cannot succeed. 

 (a) The Nature of the Required Causal Con-
nection

[74]  Three possible standards for causation are 
raised for our consideration: (1) “sufficient causal 
con nection”, adopted by the application judge 
(paras. 28788); (2) a general “impact” approach, 
adopted by the Court of Appeal (paras. 1089); and 
(3) “active and foreseeable” and “direct” causal con
nection, urged by the appellant Attorneys General 
(A.G. of Canada factum, at paras. 6468; A.G. of 
Ontario factum, at paras. 1217).

[75]  I conclude that the “sufficient causal con
nection” standard should prevail. This is a flexible 
standard, which allows the circumstances of each 
particular case to be taken into account. Adopted in 
Blencoe v. British Columbia (Human Rights Com-
mission), 2000 SCC 44, [2000] 2 S.C.R. 307, and 
applied in a number of subsequent cases (see, e.g., 
United States v. Burns, 2001 SCC 7, [2001] 1 S.C.R. 
283; Suresh v. Canada (Minister of Citizenship and 
Immigration), 2002 SCC 1, [2002] 1 S.C.R. 3), it 
posits the need for “a sufficient causal connection 
between the statecaused [effect] and the prejudice 
suffered by the [claimant]” for s. 7 to be engaged 
(Blencoe, at para. 60 (emphasis added)). 

[76]  A sufficient causal connection standard does 
not require that the impugned government action 
or law be the only or the dominant cause of the 
prejudice suffered by the claimant, and is satisfied 
by a reasonable inference, drawn on a balance of 
probabilities (Canada (Prime Minister) v. Khadr, 
2010 SCC 3, [2010] 1 S.C.R. 44, at para. 21). A 
sufficient causal connection is sensitive to the 
context of the particular case and insists on a real, 
as opposed to a speculative, link. Understood in 
this way, a sufficient causal connection standard is 
consistent with the substance of the standard that 
the Court of Appeal applied in this case. While I 
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pas avec elle que l’exigence d’un lien de causalité ne 
permet pas de déterminer si la loi — par opposition 
aux actes de représentants de l’État — met en jeu le 
droit à la sécurité de la personne garanti à l’art. 7, la 
démarche [TRADUCTION] « pratique et pragmatique » 
(par. 108) qui la soustend s’inspire de celle suivie, 
par exemple, dans Blencoe et Khadr.

[77]  Le procureur général du Canada préconise 
une norme plus stricte. Il fait valoir que l’atteinte au 
droit à la sécurité des demanderesses doit être active 
et prévisible et qu’un [TRADUCTION] «  lien néces
saire » est requis (mémoire, par. 62 et 65). Il cite  
à l’appui les motifs de notre Cour dans Ro dri guez  
c. Colombie-Britannique (Procureur général), [1993]  
3 R.C.S. 519 (cités à des fins de comparaison dans 
l’arrêt Blencoe, par. 69), suivant lesquels : « N’eût 
été le rôle de l’État, il n’y aurait eu aucune atteinte 
aux droits garantis à Mme Rodriguez par l’art. 7. » Il 
invoque par ailleurs l’arrêt Suresh, par. 54 : « À tout 
le moins, dans les cas où la participation du Canada 
est un préalable nécessaire à l’atteinte et où cette 
atteinte est une conséquence parfaitement prévisible 
de la participation canadienne, le gouvernement ne 
saurait être libéré de son obligation de respecter les 
principes de justice fondamentale . . . » Ces énoncés 
établissent qu’il y a lien de causalité lorsque l’acte 
de l’État est prévisible et qu’il est la cause néces
saire du préjudice, mais pas qu’il s’agit du seul 
moyen de démontrer l’existence d’un lien de cau
salité qui met en jeu l’art. 7 de la Charte.

[78]  Enfin, sur le plan pratique, l’existence d’un 
lien de causalité suffisant constitue un critère juste et 
fonctionnel pour déterminer si l’art. 7 de la Charte 
est en jeu. Elle ouvre la voie à l’application du droit 
garanti à l’art. 7, et il incombe au demandeur de 
la démontrer. Une fois ce lien établi, l’analyse ne 
prend pas fin pour autant, car le demandeur doit 
prou ver l’atteinte à la sécurité de sa personne et la 
nonconformité de cette atteinte aux principes de 
justice fondamentale. De simples hypothèses ne 
sauraient établir le lien de causalité, mais placer 
la barre trop haut risque de faire obstacle à des 
demandes fondées. Le lien doit être suffisant eu 
égard au contexte considéré.

do not agree with the Court of Appeal that cau
sation is not the appropriate lens for examining 
whether legislation — as opposed to the conduct 
of state actors — engages s. 7 security interests, its 
“practical and pragmatic” inquiry (para. 108) tracks 
the process followed in cases such as Blencoe and 
Khadr. 

[77]  The Attorney General of Canada argues for 
a higher standard. The prejudice to the claimant’s 
security interest, he argues, must be active, fore
seeable, and a “necessary link” (factum, at paras. 62 
and 65). He relies on this Court’s statement in 
Rodriguez v. British Columbia (Attorney General), 
[1993] 3 S.C.R. 519 (cited by way of contrast in 
Blencoe, at para.  69), that “[i]n the absence of 
government involvement, Mrs. Rodriguez would 
not have suffered a deprivation of her s. 7 rights.” 
He also relies on the Court’s statement in Suresh, at 
para. 54, that “[a]t least where Canada’s parti ci pa
tion is a necessary precondition for the deprivation 
and where the deprivation is an entirely foresee
able consequence of Canada’s participation, the 
government does not avoid the guarantee of fun
damental justice”. These statements establish that 
a causal connection is made out when the state 
action is a foreseeable and necessary cause of the 
prejudice. They do not, however, establish that this 
is the only way a causal connection engaging s. 7 of 
the Charter can be demonstrated. 

[78]  Finally, from a practical perspective, a suf
ficient causal connection represents a fair and work
able threshold for engaging s. 7 of the Charter. This 
is the port of entry for s. 7 claims. The claimant 
bears the burden of establishing this connec tion. 
Even if established, it does not end the inquiry, since  
the claimant must go on to show that the de privation 
of her security of the person is not in accordance 
with the principles of fundamental justice. Al
though mere speculation will not suffice to estab
lish causation, to set the bar too high risks barring 
meritorious claims. What is required is a sufficient 
connection, having regard to the context of the case.
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 b) Le lien de causalité est-il rendu inexistant 
par le choix de se prostituer ou les actes de 
tiers?

[79]  Le procureur général du Canada et celui de 
l’Ontario soutiennent que les prostituées font le 
choix de se livrer à une activité intrinsèquement 
ris quée. Elles peuvent se soustraire à la fois aux 
ris ques inhérents à la prostitution et à tout risque 
sup plémentaire causé par la loi en choisissant 
simplement de ne pas se livrer à cette activité. Selon 
eux, c’est le choix de la prostitution — et non la loi 
— qui est la cause véritable du préjudice.

[80]  Les procureurs généraux prétendent que le 
législateur peut réglementer la prostitution selon ce 
qu’il juge opportun. La personne qui décide d’offrir 
ses services sexuels contre de l’argent doit accep
ter les règles établies, et lorsque cellesci portent 
atteinte à sa sécurité, elle doit s’en prendre à son 
choix de se livrer à cette activité, non à la loi.

[81]  Ils ajoutent que les demanderesses revendi
quent le droit constitutionnel de se livrer à une acti
vité commerciale risquée. Le procureur général de 
l’Ontario voit d’ailleurs dans l’allégation fondée 
sur l’art. 7 la [TRADUCTION] « revendication à mots 
cou verts du droit à la sécurité professionnelle  » 
(mémoire, par. 25).

[82]  Les procureurs généraux invoquent l’arrêt 
Malmo-Levine dans lequel notre Cour confirme la 
constitutionnalité de l’interdiction de posséder de 
la marihuana au motif que sa consommation à des 
fins récréatives constitue un «  choix de mode de 
vie », un choix que ne protège pas la Constitution 
(par. 185).

[83]  Pour étayer leur thèse, les procureurs géné
raux font valoir que si notre Cour reconnaît que les 
dispositions en cause peuvent porter atteinte à la 
sécurité des demanderesses, de nombreuses autres 
dispositions qui permettent de se livrer ou non à 
une activité risquée en réglementant celleci par
tiellement ou indirectement deviendront du coup 
inconstitutionnelles.

 (b) Is the Causal Connection Negated by Choice  
or the Role of Third Parties?

[79]  The Attorneys General of Canada and On
tario argue that prostitutes choose to engage in an 
inherently risky activity. They can avoid both the 
risk inherent in prostitution and any increased risk 
that the laws impose simply by choosing not to 
engage in this activity. They say that choice — and 
not the law — is the real cause of their injury.

[80]  The Attorneys General contend that Par
liament is entitled to regulate prostitution as it sees 
fit. Anyone who chooses to sell sex for money must 
accept these conditions. If the conditions imposed 
by the law prejudice their security, it is their choice 
to engage in the activity, not the law, that is the 
cause.

[81]  What the applicants seek, the Attorneys 
General assert, is a constitutional right to engage 
in risky commercial activities. Thus the Attorney 
General of Ontario describes the s. 7 claim in this 
case as a “veiled assertion of a positive right to vo
cational safety” (factum, at para. 25). 

[82]  The Attorneys General rely on this Court’s 
decision in Malmo-Levine, which upheld the  
con stitutionality of the prohibition of possession 
of mar ijuana on the basis that the recreational use 
of marijuana was a “lifestyle choice” and that life
style choices were not constitutionally protected  
(para. 185).

[83]  The Attorneys General buttress this argument 
by asserting that if this Court accepts that these 
laws can be viewed as causing prejudice to the ap
plicants’ security, then many other laws that leave 
open the choice to engage in risky activities by only 
partially or indirectly regulating those activities will 
be rendered unconstitutional. 
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[84]  Enfin, ils recourent à une variante de la pré
tention suivant laquelle les dispositions contes
tées ne sont pas la cause de l’atteinte alléguée à la 
sécurité des demanderesses, à savoir que le pré
judice est imputable à des tiers, en l’occurrence les 
hommes qui ont recours aux services des prostituées 
et qui maltraitent cellesci, ainsi que les proxénètes 
qui les exploitent.

[85]  Pour les motifs qui suivent, je ne puis con
venir que ce n’est pas la loi, mais plutôt le choix de 
se prostituer et les actes de tiers qui sont à l’origine 
des risques dénoncés en l’espèce.

[86]  Premièrement, bien que certaines prosti tuées 
puissent correspondre au profil de celle qui choi
sit libre ment de se livrer à l’activité économique  
ris quée qu’est la prostitution — ou qui fait ce choix à 
un moment de sa vie —, de nombreuses pro sti tuées  
n’ont pas vraiment d’autre solution que la pros titu
tion. Mme Bedford déclare s’être d’abord pro s tituée 
[TRADUCTION]  «  afin de faire assez d’argent pour 
au moins [s]e nourrir  » (contreinterrogatoire de 
Mme Bedford, d.c.d., vol. 2, p. 92). Comme le dit la 
juge de première instance, les prostituées de la rue 
forment, à quelques exceptions près, une popu lation 
particulièrement marginalisée (par.  458 et 472).  
Que ce soit à cause du désespoir financier, de la toxi
co manie, de la maladie mentale ou de la contrainte 
exercée par un proxénète, elles n’ont souvent guère 
d’autre choix que de vendre leur corps contre 
de l’argent. Dans les faits, même si elles peuvent 
conserver un certain pouvoir minimal de choisir — 
[TRADUCTION] « un choix limité » selon le procureur 
général (transcription, p.  22) —, on ne peut dire 
qu’elles « choisissent » véritablement une activité 
commerciale risquée (voir PHS, par. 97101).

[87]  Deuxièmement, à supposer même que des 
per sonnes choisissent librement de se livrer à la 
pro stitution, il faut se rappeler que cette activité — 
l’échange de services sexuels contre de l’argent —  
n’est pas illégale. La question qui se pose sur le 
plan de la causalité est celle de savoir si les dis po
sitions contestées accroissent le risque couru par la 
personne qui se prostitue. On peut faire une analogie 
avec la disposition qui interdirait aux cyclistes le 

[84]  Finally, in a variant on the argument that the 
impugned laws are not the cause of the applicants’ 
alleged loss of security, the Attorneys General ar
gue that the source of the harm is third parties — 
the johns who use and abuse prostitutes and the 
pimps who exploit them.

[85]  For the following reasons, I cannot accept 
the argument that it is not the law, but rather pros
titutes’ choice and third parties, that cause the risks 
complained of in this case. 

[86]  First, while some prostitutes may fit the de
scription of persons who freely choose (or at one 
time chose) to engage in the risky economic activity 
of prostitution, many prostitutes have no meaningful 
choice but to do so. Ms. Bedford herself stated that 
she initially prostituted herself “to make enough 
money to at least feed myself” (crossexamination 
of Ms. Bedford, J.A.R., vol. 2, at p. 92). As the ap
plication judge found, street prostitutes, with some 
exceptions, are a particularly marginalized pop
ulation (paras. 458 and 472). Whether because of 
financial desperation, drug addictions, mental ill
ness, or compulsion from pimps, they often have 
little choice but to sell their bodies for money. Re
alistically, while they may retain some minimal 
power of choice — what the Attorney General of 
Canada called “constrained choice” (transcript, at 
p. 22) — these are not people who can be said to be 
truly “choosing” a risky line of business (see PHS, 
at paras. 97101). 

[87]  Second, even accepting that there are those 
who freely choose to engage in prostitution, it must 
be remembered that prostitution — the exchange of 
sex for money — is not illegal. The causal question 
is whether the impugned laws make this lawful 
activity more dangerous. An analogy could be 
drawn to a law preventing a cyclist from wearing 
a helmet. That the cyclist chooses to ride her bike 
does not diminish the causal role of the law in 
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port du casque. Malgré le choix des cyclistes d’uti
liser leurs bicyclettes, il demeurerait que c’est la 
disposition qui rendrait l’activité plus risquée. Il en 
va de même des dispositions contestées sur la pros
titution.

[88]  Il n’est pas non plus exact d’affirmer que 
la demande formulée en l’espèce revient à reven
diquer à mots couverts le droit à la sécurité profes
sionnelle. L’objectif des demanderesses n’est pas 
que l’État adopte des mesures qui fassent de la 
pro stitution une activité sûre, mais plutôt que notre 
Cour invalide des dispositions qui accroissent le ris
que de maladie, de violence et de décès.

[89]  Le fait que le comportement des proxénètes 
et des clients soit la source immédiate des préju
di ces subis par les prostituées n’y change rien. Les  
dis positions contestées privent des personnes qui se 
livrent à une activité risquée, mais légale, des moyens  
nécessaires à leur protection contre le ris que couru. 
La violence d’un client ne diminue en rien la res
ponsabilité de l’État qui rend une prostituée plus 
vulnérable à cette violence.

[90]  Le respect auquel nous exhorte l’État quant 
aux décisions qu’il prend pour contrer les problèmes 
liés à la prostitution n’est pas pertinent à ce stade de 
l’analyse. Il ne saurait faire obstacle à l’allégation 
qu’une mesure législative a de graves effets préjudi
ciables et porte atteinte au droit à la sécurité de la 
personne garanti à l’art. 7 de la Charte. Cette con si
dé ration vaut lorsqu’il s’agit de savoir s’il y a con
for mité aux principes de justice fondamentale, et 
non pour déterminer au préalable s’il y a atteinte au 
droit à la vie, à la liberté ou à la sécurité de la per
sonne de l’intéressé.

[91]  Enfin, reconnaître qu’une disposition grave
ment préjudiciable peut mettre en jeu le droit à la 
sécurité de la personne n’emportera pas l’inva li da
tion d’une foule d’autres dispositions criminelles. 
L’atteinte anodine à ce droit ne met pas en jeu l’art. 7 
(Nouveau-Brunswick (Ministre de la Santé et des 
Services communautaires) c. G. (J.), [1999] 3 R.C.S.  
46, par.  59). Rappelons que le demandeur doit 
démon trer l’existence d’un lien suffisant entre 
la dis po si tion contestée et le préjudice subi pour 
que s’appli que l’art. 7. Et même si l’on conclut que 

making that activity riskier. The challenged laws 
relating to prostitution are no different. 

[88]  Nor is it accurate to say that the claim in 
this case is a veiled assertion of a positive right to 
vocational safety. The applicants are not asking the  
government to put into place measures making 
pros titution safe. Rather, they are asking this Court 
to strike down legislative provisions that aggravate 
the risk of disease, violence and death.

[89]  It makes no difference that the conduct of 
pimps and johns is the immediate source of the 
harms suffered by prostitutes. The impugned laws 
deprive people engaged in a risky, but legal, activity 
of the means to protect themselves against those 
risks. The violence of a john does not diminish the 
role of the state in making a prostitute more vul
nerable to that violence. 

[90]  The government’s call for deference in ad
dressing the problems associated with prostitu tion 
has no role at this stage of the analysis. Calls for 
deference cannot insulate legislation that creates 
serious harmful effects from the charge that they 
negatively impact security of the person under s. 7 
of the Charter. The question of deference arises 
under the principles of fundamental justice, not at 
the early stage of considering whether a person’s 
life, liberty, or security of the person is infringed.

[91]  Finally, recognizing that laws with serious 
harmful effects may engage security of the person 
does not mean that a host of other criminal laws 
will be invalidated. Trivial impingements on 
security of the person do not engage s.  7 (New 
Brunswick (Minister of Health and Community 
Services) v. G. (J.), [1999] 3 S.C.R. 46, at para. 59). 
As already discussed, the applicant must show that 
the impugned law is sufficiently connected to the 
prejudice suffered before s. 7 is engaged. And even 
if s. 7 is found to be engaged, the applicant must 



[2013] 3 R.C.S. 1143CANADA (PROCUREUR GÉNÉRAL)  c.  BEDFORD    La Juge en chef

l’art. 7 s’appli que, le demandeur doit démontrer que 
l’atteinte à sa sécurité n’est pas conforme aux prin
cipes de justice fondamentale.

[92]  Pour tous ces motifs, je rejette la prétention 
des procureurs généraux selon laquelle le préjudice 
allégué n’est pas attribuable aux dispositions con
testées, mais bien aux actes de tiers et au choix de se 
prostituer. J’estime toujours que les dispositions en  
cause font intervenir l’art. 7 de la Charte.

 (3) Principes de justice fondamentale

 a) Normes applicables

[93]  J’arrive à la conclusion que les dispositions 
contestées portent atteinte au droit à la sécurité de 
la personne des prostituées et qu’elles mettent ainsi 
en jeu l’art.  7. Reste donc à savoir si, au regard 
de l’art. 7, cette atteinte est conforme ou non aux 
principes de justice fondamentale. Dans l’affirma
tive, il n’y a pas d’atteinte au droit garanti à l’art. 7.

[94]  Les principes de justice fondamentale défi
nissent les conditions minimales auxquelles doit 
satisfaire la loi qui a un effet préjudiciable sur le 
droit à la vie, à la liberté ou à la sécurité de la per
sonne. Selon le juge Lamer, « [l]’expression “prin
ci pes de justice fondamentale” constitue non pas un 
droit, mais un modificatif du droit de ne pas se voir 
porter atteinte à sa vie, à sa liberté et à la sécurité de 
sa personne; son rôle est d’établir les paramètres de 
ce droit » (Renvoi sur la Motor Vehicle Act (C.-B.),  
[1985] 2 R.C.S. 486 (« Renvoi sur la MVA »), p. 512).

[95]  Les « principes de justice fondamentale » ont 
beaucoup évolué depuis l’adoption de la Charte. 
Au départ, on les réduisait aux principes de justice 
naturelle qui définissent l’équité procédurale. 
Dans le Renvoi sur la MVA, notre Cour en a jugé 
autrement :

 . . . il serait erroné d’interpréter l’expression « justice 
fondamentale » comme synonyme de justice naturelle 
[. . .] Ce faire aurait pour conséquence de dépouiller les 
intérêts protégés de tout leur sens ou presque et de lais
ser le « droit » à la vie, à la liberté et à la sécurité de la  

then show that the deprivation of security is not 
in accordance with the principles of fundamental 
justice.

[92]  For all these reasons, I reject the arguments 
of the Attorneys General that the cause of the harm 
is not the impugned laws, but rather the actions of 
third parties and the prostitutes’ choice to engage 
in prostitution. As I concluded above, the laws en
gage s. 7 of the Charter. That conclusion remains 
undisturbed. 

 (3) Principles of Fundamental Justice

 (a) The Applicable Norms

[93]  I have concluded that the impugned laws 
deprive prostitutes of security of the person, engag ing  
s. 7. The remaining step in the s. 7 analysis is to 
determine whether this deprivation is in accordance 
with the principles of fundamental justice. If so, s. 7 
is not breached.

[94]  The principles of fundamental justice set 
out the minimum requirements that a law that 
neg atively impacts on a person’s life, liberty, or 
security of the person must meet. As Lamer J. put 
it, “[t]he term ‘principles of fundamental justice’ 
is not a right, but a qualifier of the right not to be 
deprived of life, liberty and security of the person; 
its function is to set the parameters of that right” 
(Re B.C. Motor Vehicle Act, [1985] 2 S.C.R. 486 
(“Motor Vehicle Reference”), at p. 512). 

[95]  The principles of fundamental justice have 
significantly evolved since the birth of the Charter. 
Initially, the principles of fundamental justice were 
thought to refer narrowly to principles of natural 
justice that define procedural fairness. In the Motor 
Vehicle Reference, this Court held otherwise:

 . . . it would be wrong to interpret the term “fun da
mental justice” as being synonymous with natural justice 
. . . . To do so would strip the protected interests of much, 
if not most, of their content and leave the “right” to life, 
liberty and security of the person in a sorely emaciated 
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personne dans un état d’atrophie déplorable. Un tel résul
tat serait incompatible avec le style affirmatif et géné
ral dans lequel ces droits sont énoncés et également 
incompatible avec le point de vue que cette Cour a adopté, 
en ce qui concerne l’interprétation des droits garantis par 
la Charte, dans l’arrêt Law Society of Upper Canada c. 
Skapinker, [1984] 1 R.C.S. 357 (le juge Estey), et dans 
l’arrêt Hunter c. Southam Inc., précité. [p. 501502]

[96]  Dans le Renvoi sur la MVA, la Cour recon naît 
que les principes de justice fondamentale s’enten
dent des valeurs fondamentales qui soustendent 
notre ordre constitutionnel. L’analyse fondée sur  
l’art. 7 s’attache à débusquer les dispositions légis
latives intrinsèquement mauvaises, celles qui pri
vent du droit à la vie, à la liberté ou à la sécurité 
de la personne au mépris des valeurs fondamentales 
que sont censés intégrer les principes de justice 
fondamentale et dont la jurisprudence a défini la 
teneur au fil des ans. Dans la présente affaire, les 
valeurs fondamentales qui nous intéressent s’oppo
sent à l’arbitraire, à la portée excessive et à la dis
pro portion totale.

[97]  Les notions d’arbitraire, de portée excessive 
et de disproportion totale ont connu une évolution 
endogène au fur et à mesure que les tribunaux ont 
été saisis d’allégations nouvelles fondées sur la 
Charte.

[98]  On a qualifié d’« arbitraire » la disposition 
dont l’effet n’avait aucun lien avec son objet. Dans  
l’affaire Morgentaler, l’accusé contestait les dispo si
tions du Code criminel qui exigeaient qu’un avorte
ment soit approuvé par le comité de l’avor te ment 
thérapeutique d’un hôpital agréé. L’objet des dispo
si tions était de protéger la santé des femmes. Or, 
selon les juges majoritaires de la Cour, l’exigence 
que tout avortement thérapeutique soit pra tiqué dans 
un hôpital agréé ne contribuait pas à la réalisation de 
cet objectif et causait en fait des délais nuisibles à la 
santé des femmes. Par consé quent, les dispositions 
por taient atteinte aux valeurs fondamentales en ce  
que leur effet allait en fait à l’encontre de leur 
objec tif. Le juge Beetz a alors parlé d’«  iniquité 
mani feste » (Morgentaler, p. 120), et la Cour y a vu 
ensuite un « caractère arbitraire » (voir Chaoulli c. 
Québec (Procureur général), 2005 CSC 35, [2005] 
1 R.C.S. 791, par. 133, la juge en chef McLachlin et 
le juge Major).

state. Such a result would be inconsistent with the broad, 
affirmative language in which those rights are expressed 
and equally inconsistent with the approach adopted by 
this Court toward the interpretation of Charter rights in 
Law Society of Upper Canada v. Skapinker, [1984] 1  
S.C.R. 357, per Estey J., and Hunter v. Southam Inc., 
supra. [pp. 5012]

[96]  The Motor Vehicle Reference recognized that 
the principles of fundamental justice are about the 
basic values underpinning our constitutional order. 
The s. 7 analysis is concerned with capturing in
her ently bad laws: that is, laws that take away life, 
liberty, or security of the person in a way that runs 
afoul of our basic values. The principles of fun
damental justice are an attempt to capture those 
val ues. Over the years, the jurisprudence has given 
shape to the content of these basic values. In this 
case, we are concerned with the basic values against 
arbi trari ness, overbreadth, and gross dispro por tion
ality. 

[97]  The concepts of arbitrariness, overbreadth, 
and gross disproportionality evolved organically as 
courts were faced with novel Charter claims. 

[98]  Arbitrariness was used to describe the situ
ation where there is no connection between the 
effect and the object of the law. In Morgentaler, 
the accused challenged provisions of the Criminal 
Code that required abortions to be approved by a 
therapeutic abortion committee of an accredited or 
approved hospital. The purpose of the law was to 
protect women’s health. The majority found that the 
requirement that all therapeutic abortions take place 
in accredited hospitals did not contribute to the 
objective of protecting women’s health and, in fact, 
caused delays that were detrimental to women’s 
health. Thus, the law violated basic values because 
the effect of the law actually contravened the ob
jective of the law. Beetz J. called this “manifest un
fairness” (Morgentaler, at p. 120), but later cases 
interpreted this as an “arbitrariness” analysis (see 
Chaoulli v. Quebec (Attorney General), 2005 SCC  
35, [2005] 1 S.C.R. 791, at para. 133, per McLachlin 
C.J. and Major J.). 
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[99]  Dans Chaoulli, le demandeur contestait des  
dispositions québécoises qui interdisaient de sous
crire une assurance maladie privée pour l’obten
tion de services offerts dans le réseau public. Les  
dispositions en cause avaient pour objet la protection 
du système de santé public et le maintien de ses 
ressources. Sur la foi de la preuve concernant la 
situation dans d’autres pays, les juges majoritaires 
concluent qu’assurance maladie privée et système 
de santé public peuvent coexister. Trois d’entre eux 
jugent l’interdiction «  arbitraire  » vu l’absence, 
selon les faits mis en preuve, d’un lien réel entre 
l’effet de la loi et son objectif.

[100]  Plus récemment, dans PHS, notre Cour a  
jugé arbitraire le refus du ministre de prolonger 
l’exemption dont bénéficiait un centre d’injection 
supervisée relativement à l’application des dispo
sitions sur la possession de drogue. Ces dispositions 
avaient pour objet la protection de la santé et de 
la sécurité publiques, et les services fournis par le 
centre d’injection supervisée contribuaient en fait 
à l’atteinte de cet objectif. L’effet du refus de pro
longer l’exemption — à savoir empêcher le fonction
nement du centre d’injection supervisée — allait  
à l’encontre des objectifs des dispositions rela tives 
à la possession de drogue.

[101]  Une disposition peut aussi violer nos 
valeurs fondamentales du fait de ce que les tribu
naux appellent la « portée excessive », c’estàdire 
lorsqu’elle va trop loin et empiète sur un compor
te ment sans lien avec son objectif. Dans R. c. 
Heywood, [1994] 3 R.C.S. 761, l’accusé contestait 
une disposition sur le vagabondage qui interdisait 
aux délinquants reconnus coupables de l’une des 
infractions énumérées de « flâner » dans les parcs 
publics. Les juges majoritaires de la Cour concluent 
que la portée de la disposition, dont l’objet était de 
protéger les enfants contre les prédateurs sexuels, 
est trop grande; la disposition n’a pas de lien avec 
son objectif dans la mesure où elle s’applique à des 
délinquants qui ne présentent pas un danger pour les 
enfants et à des parcs qui ne sont pas susceptibles 
d’être fréquentés par des enfants.

[102]  Dans R. c. Demers, 2004 CSC 46, [2004] 
2 R.C.S. 489, les dispositions contestées du Code 

[99]  In Chaoulli, the applicant challenged a Que
bec law that prohibited private health insur ance for 
services that were available in the public sector. 
The purpose of the provision was to protect the pu
blic health care system and prevent the diversion 
of resources from the public system. The majority 
found, on the basis of international evidence, that 
private health insurance and a public health sys tem 
could coexist. Three of the fourjudge majority 
found that the prohibition was “arbitrary” because 
there was no real connection on the facts between 
the effect and the objective of the law. 

[100]  Most recently, in PHS, this Court found 
that the Minister’s decision not to extend a safe 
injection site’s exemption from drug possession 
laws was arbitrary. The purpose of drug possession 
laws was the protection of health and public safety, 
and the services provided by the safe injection site 
actually contributed to these objectives. Thus, the 
effect of not extending the exemption — that is, 
prohibiting the safe injection site from operating 
— was contrary to the objectives of the drug pos
session laws. 

[101]  Another way in which laws may violate our 
basic values is through what the cases have called 
“overbreadth”: the law goes too far and interferes 
with some conduct that bears no connection to its 
objective. In R. v. Heywood, [1994] 3 S.C.R. 761, 
the accused challenged a vagrancy law that pro
hibited offenders convicted of listed offences from 
“loitering” in public parks. The majority of the 
Court found that the law, which aimed to protect 
children from sexual predators, was overbroad; 
insofar as the law applied to offenders who did not 
constitute a danger to children, and insofar as it 
applied to parks where children were unlikely to be 
present, it was unrelated to its objective.

[102]  In R. v. Demers, 2004 SCC 46, [2004] 
2 S.C.R. 489, the challenged provisions of the  
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criminel empêchaient l’accusé jugé inapte à subir  
son procès de bénéficier d’une libération incon
ditionnelle et l’obligeaient à comparaître périodi
quement devant une commission d’examen pendant 
une période indéfinie. Les dispositions avaient pour 
objet « de fournir à l’accusé un traitement ou une 
évaluation continus afin de le rendre éventuellement 
apte à subir son procès » (par. 41). Selon la Cour, 
dans la mesure où les dispositions s’appliquaient 
malgré l’inaptitude permanente de l’accusé — qui 
ne deviendrait jamais apte à subir son procès —, 
leur objectif « ne s’appliqu[ait] pas » et leur portée 
était donc excessive (par. 4243).

[103]  La disposition dont l’effet est totalement 
disproportionné à l’objectif de l’État viole aussi 
nos valeurs fondamentales. Dans Malmo-Levine, 
l’accusé contestait l’interdiction de posséder de  
la marihuana au motif que ses effets étaient tota
lement disproportionnés à son objectif. La Cour 
reconnaît qu’une disposition aux effets tota lement 
disproportionnés viole nos normes fonda mentales, 
mais elle conclut que tel n’est pas le cas en l’espèce :  
«  . . . les effets sur les accusés des dis positions 
actuelles, y compris la possibilité d’empri sonnement, 
n’excèdent pas la vaste lati tude que la Constitution 
accorde au Parlement » (par. 175).

[104]  Dans l’arrêt PHS, notre Cour conclut que le 
refus du ministre de soustraire le centre d’injection 
supervisée à l’application des dispositions sur la 
possession de drogue n’est pas conforme aux prin
cipes de justice fondamentale parce que le refus 
de services de santé et l’augmentation du risque 
de décès et de maladie chez les consommateurs de 
drogues injectables sont totalement dispropor tion
nés aux objectifs des dispositions sur la possession 
de drogue, à savoir la santé et la sécurité publiques.

[105]  L’enseignement primordial de la jurispru
dence veut qu’une disposition aille à l’encontre 
de nos valeurs fondamentales lorsque les moyens 
mis en œuvre par l’État pour atteindre son objectif 
com portent une faille fondamentale en ce qu’ils 
sont arbitraires ou ont une portée trop générale, 
ou encore, ont des effets totalement disproportion
nés à l’objectif législatif. Il n’est pas conforme 

Crim inal Code prevented an accused who was 
found un fit to stand trial from receiving an absolute 
dis charge, and subjected the accused to indefinite 
ap pear ances before a review board. The purpose of 
the provisions was “to allow for the ongoing treat
ment or assessment of the accused in order for him 
or her to become fit for an eventual trial” (para. 41). 
The Court found that insofar as the law applied to 
permanently unfit accused, who would never be
come fit to stand trial, the objective did “not apply” 
and therefore the law was overbroad (paras. 42 43). 

[103]  Laws are also in violation of our basic 
values when the effect of the law is grossly  
dis proportionate to the state’s objective. In Malmo-
Levine, the accused challenged the prohibition 
on the possession of marijuana on the basis that 
its effects were grossly disproportionate to its 
objective. Although the Court agreed that a law 
with grossly disproportionate effects would violate 
our basic norms, the Court found that this was not 
such a case: “. . . the effects on accused persons of 
the present law, including the potential of impris
onment, fall within the broad latitude within 
which the Constitution permits legislative action”  
(para. 175). 

[104]  In PHS, this Court found that the Minister’s 
refusal to exempt the safe injection site from drug 
possession laws was not in accordance with the 
principles of fundamental justice because the effect 
of denying health services and increasing the risk 
of death and disease of injection drug users was 
grossly disproportionate to the objectives of the 
drug possession laws, namely public health and 
safety. 

[105]  The overarching lesson that emerges from 
the case law is that laws run afoul of our basic 
values when the means by which the state seeks 
to attain its objective is fundamentally flawed, in 
the sense of being arbitrary, overbroad, or having 
effects that are grossly disproportionate to the 
legislative goal. To deprive citizens of life, liberty, 
or security of the person by laws that violate these 
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aux prin cipes de justice fondamentale de priver un 
citoyen du droit à la vie, à la liberté ou à la sécurité 
de sa personne au moyen d’une disposition ainsi 
irrégulière.

[106]  Au fil de l’évolution jurisprudentielle, ces 
principes n’ont pas toujours été appliqués uni formé
ment. En l’espèce, la Cour d’appel signale la con
fusion créée par l’[TRADUCTION] « amalgame » du 
caractère arbitraire, de la portée excessive et de la 
disproportion totale (par. 143151). Notre Cour rele
vait ellemême récemment que l’on confond portée 
excessive et disproportion totale (R. c. Khawaja, 
2012 CSC 69, [2012] 3 R.C.S. 555, par.  3840; 
voir également R. c. S.S.C., 2008 BCCA 262, 257 
B.C.A.C. 57, par.  72). Ainsi, les tribunaux ont 
employé les mêmes mots — caractère arbitraire, 
por tée excessive et disproportion totale — avec 
quel ques variantes pour explorer les différentes 
manières dont une disposition législative peut aller 
à l’encontre de nos valeurs fondamentales.

[107]  Bien qu’il y ait un chevauchement impor
tant entre le caractère arbitraire, la portée excessive 
et la disproportion totale, et que plus d’une de ces 
trois notions puissent bel et bien s’appliquer à une 
disposition, il demeure que les trois correspondent 
à des principes distincts qui découlent de ce que 
Hamish Stewart appelle un [TRADUCTION] « manque 
de logique fonctionnelle », à savoir que la dispo
sition « n’est pas suffisamment liée à son objectif 
ou, dans un certain sens, qu’elle va trop loin pour 
l’atteindre » (Fundamental Justice : Section 7 of the 
Canadian Charter of Rights and Freedoms (2012), 
p. 151). Peter Hogg explique :

[TRADUCTION] Les principes liés à la portée exces sive, 
à la disproportion et au caractère arbitraire visent tous 
au fond à pallier ce que Hamish Stewart appelle un 
« manque de logique fonctionnelle », en ce sens que le 
tribunal reconnaît l’objectif législa tif, mais examine le 
moyen choisi pour l’atteindre. Si ce moyen ne permet 
pas logiquement d’atteindre l’objectif, la disposition est 
dysfonctionnelle eu égard à son propre objectif.

(« The Brilliant Career of Section 7 of the Charter » 
(2012), 58 S.C.L.R. (2d) 195, p. 209 (renvoi omis))

norms is not in accordance with the principles of 
fundamental justice. 

[106]   As these principles have developed in the 
jurisprudence, they have not always been applied 
consistently. The Court of Appeal below pointed 
to the confusion that has been caused by the “com
mingling” of arbitrariness, overbreadth, and gross 
disproportionality (paras. 14351). This Court it
self recently noted the conflation of the principles 
of overbreadth and gross disproportionality (R. 
v. Khawaja, 2012 SCC 69, [2012] 3 S.C.R. 555, 
at paras. 3840; see also R. v. S.S.C., 2008 BCCA 
262, 257 B.C.A.C. 57, at para. 72). In short, courts 
have explored different ways in which laws run 
afoul of our basic values, using the same words 
— arbitrariness, overbreadth, and gross dispro por
tionality — in slightly different ways. 

[107]   Although there is significant overlap be
tween these three principles, and one law may prop
erly be characterized by more than one of them, 
arbitrariness, overbreadth, and gross dispropor
tionality remain three distinct principles that stem 
from what Hamish Stewart calls “failures of in
strumental rationality” — the situation where the 
law is “inadequately connected to its objective or 
in some sense goes too far in seeking to attain it” 
(Fundamental Justice: Section 7 of the Canadian 
Char ter of Rights and Freedoms (2012), at p. 151). 
As Peter Hogg has explained: 

The doctrines of overbreadth, disproportionality and 
arbitrariness are all at bottom intended to address 
what Hamish Stewart calls “failures of instrumental 
rationality”, by which he means that the Court accepts 
the legislative objective, but scrutinizes the policy instru
ment enacted as the means to achieve the objective. If 
the policy instrument is not a rational means to achieve 
the objective, then the law is dysfunctional in terms of its 
own objective. 

(“The Brilliant Career of Section 7 of the Charter” 
(2012), 58 S.C.L.R. (2d) 195, at p.  209 (citation 
omitted))



1148 [2013] 3 S.C.R.CANADA (ATTORNEY GENERAL)  v.  BEDFORD    The Chief Justice

[108]  La jurisprudence relative au caractère 
arbi traire, à la portée excessive et à la dispropor
tion totale s’attache à deux failles. La première est 
l’absence de lien entre l’atteinte aux droits et l’objec
tif de la disposition — lorsque l’atteinte au droit à 
la vie, à la liberté ou à la sécurité de la personne n’a 
aucun lien avec l’objet de la loi. Ce sont alors les 
principes liés au caractère arbitraire et à la portée 
excessive (l’absence de lien entre l’objet de la 
disposition et l’atteinte au droit garanti par l’art. 7) 
qui sont en cause.

[109]  La seconde faille se présente lorsqu’une 
disposition prive une personne du droit à la vie, 
à la liberté ou à la sécurité de sa personne d’une 
manière totalement disproportionnée à son objectif. 
L’incidence sur le droit garanti à l’art. 7 a un lien 
avec l’objet, mais elle est si importante qu’elle viole 
nos normes fondamentales.

[110]  Dans ce contexte, il peut être utile de 
développer les notions de caractère arbitraire, de 
por tée excessive et de disproportion totale.

[111]  Déterminer qu’une disposition est arbi
traire ou non exige qu’on se demande s’il existe 
un lien direct entre son objet et l’effet allégué sur 
l’inté ressé, s’il y a un certain rapport entre les 
deux. Il doit exister un lien rationnel entre l’objet 
de la mesure qui cause l’atteinte au droit garanti 
à l’art. 7 et la limite apportée au droit à la vie, à 
la liberté ou à la sécurité de la personne (Stewart, 
p.  136). La disposition qui limite ce droit selon 
des modalités qui n’ont aucun lien avec son objet 
empiète arbitrairement sur ce droit. Ainsi, dans 
Chaoulli, la Cour juge les dispositions arbitraires 
parce qu’interdire l’assurance maladie privée n’a 
aucun rapport avec l’objectif de protéger le système 
de santé public.

[112]  Il y a portée excessive lorsqu’une dispo
si tion s’applique si largement qu’elle vise certains  
actes qui n’ont aucun lien avec son objet. La dis
position est alors en partie arbitraire. Essentielle
ment, la situation en cause est celle où il n’existe 
aucun lien rationnel entre les objets de la disposition 
et certains de ses effets, mais pas tous. Par exemple, 
dans Demers, le texte législatif en cause exigeait 

[108]  The case law on arbitrariness, overbreadth 
and gross disproportionality is directed against two  
different evils. The first evil is the absence of a con
nection between the infringement of rights and 
what the law seeks to achieve — the situation where 
the law’s deprivation of an individual’s life, liberty, 
or security of the person is not connected to the 
purpose of the law. The first evil is addressed by the 
norms against arbitrariness and overbreadth, which 
target the absence of connection between the law’s 
purpose and the s. 7 deprivation.

[109]  The second evil lies in depriving a person 
of life, liberty or security of the person in a man
ner that is grossly disproportionate to the law’s 
ob jective. The law’s impact on the s. 7 interest is  
connected to the purpose, but the impact is so se
vere that it violates our fundamental norms. 

[110]  Against this background, it may be useful 
to elaborate on arbitrariness, overbreadth and gross 
disproportionality.

[111]  Arbitrariness asks whether there is a direct 
connection between the purpose of the law and the 
impugned effect on the individual, in the sense that 
the effect on the individual bears some relation to 
the law’s purpose. There must be a rational con nec
tion between the object of the measure that causes 
the s. 7 deprivation, and the limits it imposes on life, 
liberty, or security of the person (Stewart, at p. 136). 
A law that imposes limits on these interests in a way 
that bears no connection to its objective arbitrarily 
impinges on those interests. Thus, in Chaoulli, the 
law was arbitrary because the prohibition of private 
health insurance was held to be unrelated to the 
objective of protecting the public health system.

[112]  Overbreadth deals with a law that is so 
broad in scope that it includes some conduct that 
bears no relation to its purpose. In this sense, the 
law is arbitrary in part. At its core, overbreadth 
ad dresses the situation where there is no rational 
connection between the purposes of the law and 
some, but not all, of its impacts. For instance, the 
law at issue in Demers required unfit accused to 
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que l’accusé inapte comparaisse périodiquement 
devant la commission d’examen. Il n’était dissocié 
de son objet que dans la mesure où il s’appliquait à 
un accusé inapte en permanence; ses effets étaient 
liés à l’objet dans le cas de l’accusé temporairement 
inapte.

[113]  L’application de la notion de portée exces
sive permet au tribunal de reconnaître qu’une dis
position est rationnelle sous certains rapports, mais 
que sa portée est trop grande sous d’autres. Mal gré 
la prise en compte de la portée globale de la dis
position, l’examen demeure axé sur l’intéressé et 
sur la question de savoir si l’effet sur ce dernier a un 
lien rationnel avec l’objet. Par exemple, lorsqu’une 
disposition est rédigée de manière générale et vise 
des comportements qui n’ont aucun lien avec son 
objet afin de faciliter son application, il n’y a pas 
non plus de lien entre l’objet de la disposition et son 
effet sur l’intéressé. Faciliter l’application pourrait 
justifier la portée excessive d’une disposition sui
vant l’article premier de la Charte.

[114]  On a fait valoir que la portée excessive ne 
correspond pas vraiment à un principe distinct de 
justice fondamentale. Il appert de certains arrêts que 
la portée excessive empiète à la fois sur le carac
tère arbitraire et sur la disproportion totale. Dans 
Heywood, le juge Cory affirme par exemple ce qui 
suit : «  Lorsqu’une loi a une portée excessive, il 
s’ensuit qu’elle est arbitraire ou disproportionnée 
dans certaines de ses applications » (p. 793).

[115]  Dans R. c. Clay, 2003 CSC 75, [2003] 3 
R.C.S. 735, l’arrêt connexe à Malmo-Levine, les 
juges Gonthier et Binnie expliquent :

 Dans ce contexte, la portée excessive s’attache aux 
atteintes potentielles à la justice fondamentale lorsque 
l’effet préjudiciable d’une mesure législative sur les 
personnes qu’elle touche est [totalement] dispropor
tionné [. . .] à l’intérêt général que le texte de loi tente de 
protéger. À cet égard, comme l’a souligné le juge Cory 
[dans Heywood], la portée excessive est liée au caractère 
arbitraire. [Italiques omis; par. 38.]

[116]  Le débat est en partie sémantique. Le 
droit a évolué non par le recours à des étiquettes  

attend repeated review board hearings. The law 
was only disconnected from its purpose insofar as 
it applied to permanently unfit accused; for tem
porarily unfit accused, the effects were related to 
the purpose.

[113]  Overbreadth allows courts to recognize 
that the law is rational in some cases, but that it 
overreaches in its effect in others. Despite this 
recognition of the scope of the law as a whole, the 
focus remains on the individual and whether the 
effect on the individual is rationally connected to the 
law’s purpose. For example, where a law is drawn 
broadly and targets some conduct that bears no 
relation to its purpose in order to make enforcement 
more practical, there is still no connection between 
the purpose of the law and its effect on the specific 
individual. Enforcement practicality may be a 
justification for an overbroad law, to be analyzed 
under s. 1 of the Charter.

[114]  It has been suggested that overbreadth is 
not truly a distinct principle of fundamental justice. 
The case law has sometimes said that over breadth 
straddles both arbitrariness and gross disproportion
ality. Thus, in Heywood, Cory J. stated: “The effect 
of overbreadth is that in some appli ca tions the law 
is arbitrary or disproportionate” (p. 793).

[115]  And in R. v. Clay, 2003 SCC 75, [2003] 3 
S.C.R. 735, the companion case to Malmo-Levine, 
Gonthier and Binnie JJ. explained: 

 Overbreadth in that respect addresses the potential 
infringement of fundamental justice where the adverse 
effect of a legislative measure on the individuals subject 
to its strictures is grossly disproportionate to the state 
interest the legislation seeks to protect. Overbreadth 
in this aspect is, as Cory J. pointed out [in Heywood], 
related to arbitrariness. [Emphasis deleted; para. 38.]

[116]  In part this debate is semantic. The law has 
not developed by strict labels, but on a casebycase 
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stric tes, mais d’une décision à l’autre, lorsque les 
tribu naux ont jugé des dispositions intrinsèquement 
mauvaises parce qu’elles violaient nos valeurs fon
damentales.

[117]  Avant de passer au point suivant, toutefois, 
il peut être utile de voir dans la portée excessive 
un principe distinct de justice fondamentale lié au 
caractère arbitraire, l’absence de lien entre les effets 
d’une disposition et son objectif étant commune 
aux deux. La portée excessive permet seulement au 
tri bunal de reconnaître l’absence de lien lorsqu’une 
disposition va trop loin en faisant tomber sous le 
coup de son application un comportement qui n’a 
aucun rapport avec son objectif.

[118]  Une question accessoire, qui touche à la 
fois le caractère arbitraire et la portée excessive, 
concerne l’ampleur que doit revêtir l’absence de 
cor respondance entre l’objectif de la disposition 
attentatoire et ses effets. On s’est demandé si une 
dis position était arbitraire ou avait une portée trop 
grande lorsque ses effets étaient incompatibles avec 
son objectif ou si, de manière générale, elle était 
arbitraire ou avait une portée trop grande lorsque 
ses effets n’étaient pas nécessaires à la réalisation 
de son objectif (voir, p. ex., Chaoulli, par. 233234).

[119]  Rappelons qu’il s’agit fondamentalement 
de déterminer si la disposition en cause est intrin sè
quement mauvaise du fait de l’absence de lien, en tout 
ou en partie, entre ses effets et son objet. Satisfaire  
à cette norme n’est pas chose aisée. Comme dans 
l’affaire Morgentaler, la preuve peut démontrer que 
l’effet compromet en fait la réalisation de l’objec
tif et qu’il est donc « incompatible » avec celui ci. 
Il peut aussi ressortir de la preuve, comme dans 
Chaoulli, qu’il n’y a tout simplement pas de lien 
entre l’effet et l’objectif, de sorte que l’effet « n’est 
pas nécessaire ». Peu importe la manière dont le juge 
qualifie cette absence de lien, la question demeure  
au fond de savoir si la preuve établit que la disposi
tion viole des normes fondamentales du fait de 
l’absence de lien entre son effet et son objet. Il faut  
statuer en fonction du dossier et de la preuve offerte.

[120]  La disproportion totale s’attache à d’autres 
éléments que ceux considérés pour le caractère 

basis, as courts identified laws that were inherently 
bad because they violated our basic values.

[117]  Moving forward, however, it may be help
ful to think of overbreadth as a distinct principle 
of fundamental justice related to arbitrariness, in 
that the question for both is whether there is no 
con nection between the effects of a law and its ob
jective. Overbreadth simply allows the court to rec
ognize that the lack of connection arises in a law 
that goes too far by sweeping conduct into its ambit 
that bears no relation to its objective.

[118]  An ancillary question, which applies to 
both arbitrariness and overbreadth, concerns how 
significant the lack of correspondence between the 
objective of the infringing provision and its effects 
must be. Questions have arisen as to whether a law 
is arbitrary or overbroad when its effects are incon-
sistent with its objective, or whether, more broadly, 
a law is arbitrary or overbroad whenever its effects 
are unnecessary for its objective (see, e.g., Chaoulli, 
at paras. 23334). 

[119]  As noted above, the root question is 
whether the law is inherently bad because there 
is no connection, in whole or in part, between its 
effects and its purpose. This standard is not easily 
met. The evidence may, as in Morgentaler, show 
that the effect actually undermines the objective 
and is therefore “inconsistent” with the objective. 
Or the evidence may, as in Chaoulli, show that there 
is simply no connection on the facts between the 
effect and the objective, and the effect is therefore 
“unnecessary”. Regardless of how the judge de
scribes this lack of connection, the ultimate ques
tion remains whether the evidence establishes that 
the law violates basic norms because there is no 
connection between its effect and its purpose. This 
is a matter to be determined on a casebycase basis, 
in light of the evidence. 

[120]  Gross disproportionality asks a different 
question from arbitrariness and overbreadth. It 
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arbitraire et la portée excessive. Elle vise la seconde 
faille fondamentale, à savoir le fait que les effets de 
la disposition sur la vie, la liberté ou la sécurité de  
la personne sont si totalement disproportion nés à  
ses objectifs qu’ils ne peuvent avoir d’assise ration
nelle. La règle qui exclut la disproportion totale ne 
s’applique que dans les cas extrêmes où la gra vité 
de l’atteinte est sans rapport aucun avec l’objec
tif de la mesure. Pour illustrer cette idée, pre nons 
l’hypothèse d’une loi qui, dans le but d’assu rer la 
propreté des rues, infligerait une peine d’emprison
nement à perpétuité à quicon que cracherait sur le 
trottoir. Le lien entre les répercus sions draconiennes 
et l’objet doit déborder complè tement le cadre 
des normes reconnues dans notre société libre et 
démocratique.

[121]  L’analyse de la disproportion totale au 
regard de l’art. 7 de la Charte ne tient pas compte 
des avantages de la loi pour la société. Elle met en 
balance l’effet préjudiciable sur l’intéressé avec 
l’objet de la loi, et non avec l’avantage que la 
société peut retirer de la loi. Comme le dit notre 
Cour dans Malmo-Levine :

 Dans les faits, le juge Braidwood a procédé à la 
pondération des effets bénéfiques et des effets préju
diciables de la Loi. En toute déférence, nous estimons 
qu’une telle démarche relève davantage de l’application 
de l’article premier. Il s’agit là de préjudices sociaux et 
économiques qui n’ont généralement pas leur place dans 
l’analyse fondée sur l’art. 7. [par. 181]

[122]  Il peut y avoir disproportion totale indé
pen damment du nombre de personnes touchées; un 
effet totalement disproportionné sur une seule per
sonne suffit.

[123]  Les trois notions — le caractère arbitraire, 
la portée excessive et la disproportion totale — 
supposent la comparaison de l’atteinte aux droits 
causée par la loi avec l’objectif de la loi, et non avec 
son efficacité. Autrement dit, elles ne s’intéres
sent pas à la réalisation de l’objectif législatif ou 
au pourcentage de la population qui bénéficie de 
l’application de la loi. Elles ne tiennent pas compte 
des avantages accessoires pour la population en géné
ral. De plus, aucune ne requiert la détermina tion du 

targets the second fundamental evil: the law’s ef
fects on life, liberty or security of the person are so 
grossly disproportionate to its purposes that they can
not rationally be supported. The rule against gross 
disproportionality only applies in extreme cases 
where the seriousness of the deprivation is totally 
out of sync with the objective of the measure. This 
idea is captured by the hypothetical of a law with 
the purpose of keeping the streets clean that im
poses a sentence of life imprisonment for spitting 
on the sidewalk. The connection between the dra
conian impact of the law and its object must be en
tirely outside the norms accepted in our free and 
democratic society. 

[121]  Gross disproportionality under s. 7 of the 
Char ter does not consider the beneficial effects of 
the law for society. It balances the negative effect 
on the individual against the purpose of the law, 
not against societal benefit that might flow from the 
law. As this Court said in Malmo-Levine:

 In effect, the exercise undertaken by Braidwood J.A. 
was to balance the law’s salutary and deleterious effects. 
In our view, with respect, that is a function that is more 
properly reserved for s. 1. These are the types of social 
and economic harms that generally have no place in s. 7. 
[para. 181]

[122]  Thus, gross disproportionality is not con
cerned with the number of people who expe rience 
grossly disproportionate effects; a grossly dispro
por tionate effect on one person is sufficient to vi
olate the norm. 

[123]  All three principles — arbitrariness, over
breadth, and gross disproportionality — com pare 
the rights infringement caused by the law with the 
objective of the law, not with the law’s effec tive
ness. That is, they do not look to how well the law 
achieves its object, or to how much of the popula
tion the law benefits. They do not con sider ancil
lary ben efits to the general pop ulation. Furthermore, 
none of the principles measure the percentage of 
the population that is negatively impacted. The 
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pourcentage de la population qui est tou chée par un 
effet préjudiciable. L’analyse est qualita tive et non 
quantitative. La question à se poser dans le cadre 
de l’analyse fondée sur l’art. 7 est celle de savoir 
si une disposition législative intrinsèque ment mau
vaise prive qui que ce soit du droit à la vie, à la 
liberté ou à la sécurité de sa personne; un effet tota
lement disproportionné, excessif ou arbitraire sur 
une seule personne suffit pour établir l’atteinte au 
droit garanti à l’art. 7.

 b) Interaction entre l’art. 7 et l’article premier

[124]  Notre Cour a déjà établi des parallèles entre  
les règles qui interdisent le caractère arbitraire, la por
tée excessive ou la disproportion totale au regard  
de l’art. 7 et les éléments de l’analyse, fon dée sur 
l’article premier, de la justification d’une disposition 
qui porte atteinte à un droit garanti par la Charte. 
Ces parallèles ne doivent pas permettre d’occulter 
les différences cruciales entre ces deux articles.

[125]  L’article 7 et l’article premier appellent des 
questions différentes. Pour les besoins de l’art. 7, 
l’effet préjudiciable sur le droit à la vie, à la liberté 
ou à la sécurité de la personne estil conforme aux 
principes de justice fondamentale? En ce qui con
cerne le caractère arbitraire, la portée excessive et 
la disproportion totale, il faut se demander si, de 
prime d’abord, l’objet de la disposition présente 
un lien avec ses effets et si l’effet préjudiciable est 
proportionné à cet objet. Pour les besoins de l’arti
cle premier, il faut plutôt se demander si l’effet 
préjudiciable sur les droits des personnes est pro
por tionné à l’objectif urgent et réel de défense de 
l’intérêt public. La justification fondée sur l’objec
tif public prédominant constitue l’axe central de 
l’application de l’article premier, mais elle ne joue 
aucun rôle dans l’analyse fondée sur l’art. 7, qui se 
soucie seulement de savoir si la disposition contes
tée porte atteinte à un droit individuel.

[126]  En raison des considérations différentes 
qui président à leur application, l’art. 7 et l’article 
premier opèrent différemment. Suivant l’article 
premier, il incombe à l’État de démontrer que 

analysis is qualitative, not quantitative. The ques
tion under s. 7 is whether anyone’s life, liberty or 
se curity of the person has been denied by a law that 
is inherently bad; a grossly disproportionate, over
broad, or arbitrary effect on one person is sufficient 
to establish a breach of s. 7.

 (b) The Relationship Between Section 7 and 
Sec tion 1

[124]  This Court has previously identified par
allels between the rules against arbitrariness, over
breadth, and gross disproportionality under s. 7 and 
elements of the s. 1 analysis for justification of laws 
that violate Charter rights. These parallels should 
not be allowed to obscure the crucial differences 
between the two sections. 

[125]  Section 7 and s. 1 ask different questions. 
The question under s. 7 is whether the law’s nega
tive effect on life, liberty, or security of the person is 
in accordance with the principles of fundamen tal 
justice. With respect to the principles of arbitrari
ness, overbreadth, and gross dispropor tional ity, the 
specific questions are whether the law’s pur pose, 
taken at face value, is connected to its ef fects and 
whether the negative effect is grossly dispro por
tionate to the law’s purpose. Under s. 1, the ques
tion is different — whether the negative impact 
of a law on the rights of individuals is proportion
ate to the pressing and substantial goal of the law 
in furthering the public interest. The question of 
justification on the basis of an overarching public 
goal is at the heart of s. 1, but it plays no part in the 
s. 7 analysis, which is concerned with the narrower 
question of whether the impugned law infringes 
individual rights.

[126]  As a consequence of the different ques
tions they address, s. 7 and s. 1 work in different 
ways. Under s. 1, the government bears the burden 
of showing that a law that breaches an individual’s 
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la disposition attentatoire peut être justifiée par 
l’objectif du législateur. Parce que la question est 
celle de savoir si l’intérêt public général justifie 
l’atteinte aux droits individuels, l’objectif doit 
être urgent et réel. Le volet de l’analyse fondée 
sur l’article premier qui porte sur l’existence d’un 
«  lien rationnel  » consiste à déterminer si, pour 
le législateur, la disposition représente un moyen 
rationnel d’atteindre son objectif. Le volet relatif à 
l’« atteinte minimale » établit si le législateur aurait 
pu concevoir une disposition moins attentatoire; 
il s’intéresse aux solutions de rechange raisonna
bles qui s’offrent au législateur. À l’étape finale de 
l’ana lyse fondée sur l’article premier, le tribunal 
soupèse l’effet préjudiciable de la disposition sur 
les droits des personnes et son effet bénéfique sur 
la réalisation de son objectif dans l’intérêt public 
supé rieur. L’effet est apprécié sur les plans qualitatif 
et quantitatif. À la différence d’un demandeur indi
viduel, l’État est bien placé pour présenter une 
preuve relevant des sciences humaines ainsi que 
le témoi gnage d’experts qui justifient les répercus
sions d’une disposition sur l’ensemble de la société.

[127]  En revanche, l’art. 7 oblige le demandeur 
à démontrer que la disposition porte atteinte à 
son droit à la vie, à la liberté ou à la sécurité de 
sa personne d’une manière qui est sans lien avec 
l’objet de la disposition ou qui est totalement dispro
portionnée à celuici. La détermination de l’objet 
s’attache à sa nature et non à son efficacité. La 
détermination de l’effet sur le droit à la vie, à la 
liberté ou à la sécurité de la personne n’est pas 
quantitative, mais qualitative. On ne se demande 
donc pas combien de personnes subissent un effet 
préjudiciable. Il suffit d’un effet arbitraire, excessif 
ou totalement disproportionné sur une seule 
personne pour établir l’atteinte à un droit garanti à 
l’art. 7. Obliger la personne qui invoque l’art. 7 à 
démontrer l’efficacité de la loi par opposition à ses 
conséquences néfastes sur l’ensemble de la société 
revient à lui imposer le même fardeau que celui qui 
incombe à l’État pour l’application de l’article pre
mier, ce qui ne saurait être acceptable.

[128]  En résumé, bien que l’art. 7 et l’article pre
mier fassent intervenir des notions qui s’originent 
de préoccupations semblables, ils commandent des 
analyses distinctes.

rights can be justified having regard to the gov
ernment’s goal. Because the question is whether the 
broader public interest justifies the infringement of 
individual rights, the law’s goal must be pressing 
and substantial. The “rational connection” branch 
of the s. 1 analysis asks whether the law was a ra
tional means for the legislature to pursue its ob
jective. “Minimal impairment” asks whether the 
legislature could have designed a law that infringes 
rights to a lesser extent; it considers the legislature’s 
reasonable alternatives. At the final stage of the s. 1 
analysis, the court is required to weigh the negative 
impact of the law on people’s rights against the 
beneficial impact of the law in terms of achieving 
its goal for the greater public good. The impacts are 
judged both qualitatively and quantitatively. Unlike 
individual claimants, the Crown is well placed to 
call the social science and expert evidence required 
to justify the law’s impact in terms of society as a 
whole. 

[127]  By contrast, under s. 7, the claimant bears 
the burden of establishing that the law deprives her 
of life, liberty or security of the person, in a man
ner that is not connected to the law’s object or in 
a manner that is grossly disproportionate to the 
law’s object. The inquiry into the purpose of the law 
focuses on the nature of the object, not on its ef
ficacy. The inquiry into the impact on life, lib erty 
or security of the person is not quantitative — for 
ex ample, how many people are negatively im
pacted — but qualitative. An arbitrary, overbroad, 
or grossly disproportionate impact on one per son 
suffices to establish a breach of s.  7. To re quire 
s. 7 claimants to establish the efficacy of the law 
versus its deleterious consequences on members of 
society as a whole, would impose the govern ment’s 
s. 1 burden on claimants under s. 7. That can not be 
right. 

[128]  In brief, although the concepts under s. 7 
and s.  1 are rooted in similar concerns, they are 
analytically distinct.
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[129]  On a affirmé que la disposition qui violait 
un droit garanti à l’art. 7 avait peu de chances d’être 
justifiée en vertu de l’article premier de la Charte 
(Renvoi sur la MVA, p. 518). L’importance des droits 
fon damentaux protégés par l’art.  7 appuie cette 
remar que. Néanmoins, la jurisprudence recon naît 
par ailleurs qu’il peut se présenter des situations 
dans lesquelles l’article premier a un rôle à jouer 
(voir, p.  ex., l’arrêt Malmo-Levine, par.  9698). 
On ne peut écarter la possibilité que l’État soit en 
mesure de démontrer que l’atteinte à un droit garanti 
à l’art. 7 est justifiée en vertu de l’article premier de 
la Charte, selon l’importance de l’objectif législa
tif et la nature de l’atteinte à un droit garanti par 
l’art. 7.

 (4) Les dispositions législatives contestées 
respectentelles les principes de justice 
fondamentale?

 a) Article 210 : Interdiction des maisons de 
débauche

 (i) Objet de la disposition

[130]  La disposition relative aux maisons de 
débauche est demeurée pour l’essentiel inchangée 
depuis qu’elle figure à la partie V du Code criminel 
intitulée « Maisons de désordre, jeux et paris » par 
suite de la révision de 19531954 (ch. 51, art. 182).  
Dans l’arrêt Rockert c. La Reine, [1978] 2 R.C.S. 
704, le juge Estey se dit d’avis que la jurisprudence 
« ne permet plus de douter » que le méfait visé par 
ces infractions n’est pas le pari, le jeu et la pro s
titution en soi, mais plutôt le préjudice porté aux 
intérêts de la collectivité dans laquelle ces activités 
s’exercent d’une manière notoire et habituelle 
(p. 712). On peut faire remonter cet objectif à la com
mon law qui est à l’origine des dispositions sur les 
maisons de débauche (voir, p.  ex., E.  Coke, The 
Third Part of the Institutes of the Laws of Eng-
land : Concerning High Treason, and Other Pleas 
of the Crown and Criminal Causes (1817, publié 
pour la première fois en 1644), p. 205206).

[131]  Les procureurs généraux appelants sou tien
nent que, seule ou de concert avec les autres, cette 
interdic tion vise à décourager la prostitution. Le  

[129]  It has been said that a law that violates 
s.  7 is unlikely to be justified under s.  1 of the 
Char ter (Motor Vehicle Reference, at p. 518). The 
significance of the fundamental rights protected 
by s. 7 supports this observation. Nevertheless, the 
jurisprudence has also recognized that there may be 
some cases where s. 1 has a role to play (see, e.g., 
Malmo-Levine, at paras. 9698). Depending on the 
importance of the legislative goal and the nature of 
the s. 7 infringement in a particular case, the pos
sibility that the government could establish that a 
s. 7 violation is justified under s. 1 of the Charter 
cannot be discounted.

 (4) Do the Impugned Laws Respect the Prin
ciples of Fundamental Justice?

 (a) Section 210: The Bawdy-House Prohibition

 (i) The Object of the Provision

[130]  The bawdyhouse provision has remained 
essentially unchanged since it was moved to Part V 
of the Criminal Code, “Disorderly Houses, Gam ing 
and Betting”, in the 195354 Code revision (c. 51,  
s. 182). In Rockert v. The Queen, [1978] 2 S.C.R. 
704, Estey J. found “little, if any, doubt” in the au
thorities that the disorderly house provisions were 
not directed at the mischief of betting, gaming and 
prostitution per se, but rather at the harm to the com
munity in which such activities were carried on 
in a notorious and habitual manner (p. 712). This 
ob jective can be traced back to the common law 
or igins of the bawdyhouse provisions (see, e.g.,  
E. Coke, The Third Part of the Institutes of the Laws 
of England: Concerning High Treason, and Other 
Pleas of the Crown and Criminal Causes (1817, 
first published 1644), at pp. 2056). 

[131]  The appellant Attorneys General argue 
that the object of this provision, considered alone 
and in conjunction with the other prohibitions, is to 
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dossier n’appuie pas leur préten tion; au contraire, il 
ressort du dossier légis latif que l’interdiction a pour 
objet de faire obstacle au préjudice apparenté à la 
nui sance qui est infligé à la collectivité.

[132]  Nul élément de preuve ne justifie la remise  
en cause de cet objectif. Le principe qui fait obsta cle 
au changement d’objet ne permet pas de conclure 
maintenant à l’existence d’un nouvel objectif 
(R. c. Zundel, [1992] 2 R.C.S. 731). À première 
vue, la disposition ne vise que la prostitution pra
tiquée chez soi, de sorte qu’elle ne saurait viser 
à décourager la prostitution en général. Il n’y a 
pas lieu non plus de conclure qu’elle a pour effet, 
avec les autres dispositions du Code criminel, de 
décourager la prostitution en général, étant donné 
le caractère parcellaire de l’adoption et de l’évolu
tion des dispositions qui a permis à la prostitution 
prati quée chez autrui et à la prostitution comme 
telle d’échapper à la répression. Je conviens donc 
avec les juridictions inférieures que l’objectif de 
la disposition sur les maisons de débauche est de 
lutter contre les troubles de voisinage et de protéger 
la santé et la sécurité publiques.

 (ii) Conformité aux principes de justice fon da
mentale

[133]  Les juridictions inférieures se demandent 
si l’interdiction des maisons de débauche a une 
por tée trop grande ou si elle est totalement dispro
portionnée.

[134]  Je conviens avec elles que l’effet préju
di ciable de l’interdiction sur le droit à la sécurité 
des demanderesses est totalement disproportionné 
à l’objectif. J’estime donc inutile de me pronon cer 
sur sa portée excessive dans le cas de la prostituée 
qui travaille seule chez elle (C.A., par. 204). La juge 
de première instance conclut de la preuve que dis
penser leurs services dans une maison de débau che 
accroîtrait la sécurité des prostituées en les faisant 
bénéficier [TRADUCTION] « de l’avantage sécu ritaire de 
la proximité d’autres personnes, de la familia ri sation  
avec les lieux, d’un personnel chargé de leur 
sécurité, de la télésurveillance en circuit fermé et 
de toute autre mesure que permet un lieu perma nent 

deter prostitution. The record does not support this 
contention; on the contrary, it is clear from the leg
islative record that the purpose of the prohibition is 
to prevent community harms in the nature of nui
sance. 

[132]  There is no evidence to support a reap
prai sal of this purpose by Parliament. The doctrine 
against shifting objectives does not permit a new 
object to be introduced at this point (R. v. Zundel, 
[1992] 2 S.C.R. 731). On its face, the provision is 
only directed at incall prostitution, and so cannot 
be said to aim at deterring prostitution generally. To 
find that it operates with the other Criminal Code 
provisions to deter prostitution generally is also 
un warranted, given their piecemeal evolution and 
patchwork construction, which leaves outcalls and 
prostitution itself untouched. I therefore agree with 
the lower courts that the objectives of the bawdy
house provision are to combat neighbourhood dis
ruption or disorder and to safeguard public health 
and safety.

 (ii) Compliance With the Principles of Funda
mental Justice

[133]  The courts below considered whether the 
bawdyhouse prohibition is overbroad, or grossly 
disproportionate. 

[134]  I agree with them that the negative impact 
of the bawdyhouse prohibition on the applicants’ 
security of the person is grossly disproportion ate 
to its objective. I therefore find it unnecessary to 
decide whether the prohibition is overbroad in so
far as it applies to a single prostitute operating out 
of her own home (C.A., at para. 204). The applica
tion judge found on the evidence that moving to a 
bawdy house would improve prostitutes’ safety by 
providing the “safety benefits of proximity to others, 
fa miliarity with surroundings, security staff, closed
circuit television and other such moni toring that a 
permanent indoor location can facilitate” (para. 427).  
Balancing this against the evi dence dem onstrating 
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situé à l’intérieur » (par. 427). Après avoir mis en 
balance ces éléments avec la preuve selon laquelle  
«  rares sont les plaintes pour nuisance déposées 
contre un établissement où se pratique la prosti
tution » (ibid.), elle conclut que l’effet préjudiciable 
de la disposition est totalement disproportionné à 
son objectif.

[135]  La Cour d’appel reconnaît qu’il est difficile 
de recueillir des données empiriques sur le sujet 
étant donné que la plupart des études s’intéressent 
surtout à la prostitution dans la rue. Elle conclut 
toutefois que la preuve étaye les conclusions de la 
juge sur la disproportion totale, en particulier en 
ce qui concerne le nombre élevé de meurtres de 
prostituées, en très grande majorité des prostituées 
travaillant dans la rue. Elle convient que travailler à 
l’intérieur constitue une [TRADUCTION] « précaution 
élémentaire  » que la disposition sur les maisons 
de débauche rend illégale pour les prostituées 
(par. 206207).

[136]  À mon avis, cette conclusion n’est pas 
erro née. Les préjudices relevés par les juridictions 
inférieures sont totalement disproportionnés à 
l’objec tif de réprimer le désordre public. Le législa
teur a le pouvoir de réprimer la nuisance, mais pas 
au prix de la santé, de la sécurité et de la vie des 
prostituées. La disposition qui empêche une pro s
tituée de la rue de recourir à un refuge sûr comme 
Grandma’s House alors qu’un tueur en série est 
soupçonné de sévir dans les rues est une disposition 
qui a perdu de vue son objectif.

 b) Alinéa 212(1)j) : Proxénétisme

 (i) Objet de la disposition

[137]  Dans l’arrêt Downey, les juges majoritaires 
de la Cour (sous la plume du juge Cory) concluent 
que l’al. 212(1)j) vise à réprimer le proxénétisme, 
ainsi que le parasitisme et l’exploitation qui y sont 
associés :

 On peut constater que la majorité des infractions men
tionnées à l’art. 195 visent le proxénète qui entraîne ou 
encourage une personne à s’adonner à la prostitution 

that “complaints about nuisance aris ing from indoor 
prostitution establishments are rare” (ibid.), she 
found that the harmful impact of the provision was 
grossly disproportionate to its pur pose. 

[135]  The Court of Appeal acknowledged that 
empirical evidence on the subject is difficult to 
gather, since almost all the studies focus on street 
prostitution. However, it concluded that the evidence 
supported the application judge’s findings on gross 
disproportionality — in particular, the evidence 
of the high homicide rate among prostitutes, with 
the overwhelming number of victims being street 
prostitutes. The Court of Appeal agreed that moving 
indoors amounts to a “basic safety precaution” for 
prostitutes, one which the bawdyhouse provision 
makes illegal (paras. 2067).

[136]  In my view, this conclusion was not in er
ror. The harms identified by the courts below are  
grossly disproportionate to the deterrence of com
mu nity dis ruption that is the object of the law. Par lia
ment has the power to regulate against nui sances, 
but not at the cost of the health, safety and lives of 
pros titutes. A law that prevents street prosti tutes from 
resorting to a safe haven such as Grandma’s House 
while a suspected serial killer prowls the streets, is 
a law that has lost sight of its purpose. 

 (b) Section 212(1)(j): Living on the Avails of 
Pros titution

 (i) The Object of the Provision

[137]  This Court has held, per Cory J. for the 
majority in Downey, that the purpose of this pro vi
sion is to target pimps and the parasitic, exploitative 
conduct in which they engage:

 It can be seen that the majority of offences outlined in 
s. 195 are aimed at the procurer who entices, encourages 
or importunes a person to engage in prostitution. Section 
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ou la harcèle à cette fin. L’alinéa 195(1)j) [aujourd’hui 
remplacé par l’al. 212(1)j)] vise particulièrement ceux 
qui ont un intérêt financier dans les revenus d’un prosti
tué. On estime à juste titre, je crois, que la cible visée par 
l’al. 195(1)j) est la personne qui vit en parasite du revenu 
d’un prostitué, qu’on appelle communément et fort à pro
pos le souteneur. [p. 32]

[138]  Le procureur général du Canada et celui 
de l’Ontario soutiennent que le véritable objectif de 
l’al. 212(1)j) est de réprimer la commercialisation 
de la prostitution et de promouvoir les valeurs que 
sont la dignité et l’égalité. Leur prétention est con
traire à l’arrêt Downey et n’est pas étayée par le 
dossier législatif. Elle doit donc être écartée.

 (ii) Conformité avec les principes de justice 
fondamentale

[139]  Les juridictions inférieures estiment que 
la portée de la disposition sur le proxénétisme est 
exces sive en ce que sont ciblés des rapports dénués 
d’exploitation qui n’ont aucun lien avec l’objet de la 
disposition. Elles opinent en outre que l’effet préju
diciable de la disposition sur la sécurité des pro s
tituées est totalement disproportionné à l’objectif de 
les protéger.

[140]  Je conviens avec elles que la disposition 
sur le proxénétisme a une portée excessive.

[141]  Les tribunaux n’ont appliqué la disposition 
qu’à la personne qui offre un service ou un bien à 
une prostituée parce qu’elle est une prostituée, ce 
qui exclut, par exemple, l’épicier ou le médecin 
(Shaw c. Director of Public Prosecutions, [1962] 
A.C. 220 (H.L.)). Ils ont également statué que, dans 
le cas d’une personne habitant avec une prostituée, 
l’exploitation devait être prouvée afin qu’un con
joint de fait légitime ne puisse être inquiété (Grilo). 
Leur démarche a pour effet de limiter la portée 
que l’interdiction pourrait avoir si l’on s’en tenait 
strictement à son libellé.

[142]  La question qui se pose en l’espèce est celle 
de savoir si la disposition va néanmoins trop loin et 
porte ainsi atteinte au droit à la sécurité des deman
deresses selon des modalités qui sont étrangères  

195(1)(j) [now s. 212(1)(j)] is specifically aimed at those 
who have an economic stake in the earnings of a pros ti
tute. It has been held correctly I believe that the target 
of s. 195(1)(j) is the person who lives parasitically off a 
prostitute’s earnings. That person is commonly and aptly 
termed a pimp. [p. 32]

[138]  The Attorneys General of Canada and On
tario argue that the true objective of s. 212(1)(j) is 
to target the commercialization of prostitution, and 
to promote the values of dignity and equality. This 
char acterization of the objective does not accord 
with Downey, and is not supported by the legislative 
record. It must be rejected.

 (ii) Compliance With the Principles of Fun
damental Justice

[139]  The courts below concluded that the liv
ing on the avails provision is overbroad insofar 
as it captures a number of nonexploitative rela
tionships which are not connected to the law’s 
pur pose. The courts below also concluded that the  
provision’s negative effect on the security and 
safety of prostitutes is grossly disproportionate to 
its objective of protecting prostitutes from harm. 

[140]  I agree with the courts below that the living 
on the avails provision is overbroad.

[141]  The provision has been judicially restricted 
to those who provide a service or good to a prosti
tute because she is a prostitute, thus excluding gro
cers and doctors, for instance (Shaw v. Director of 
Public Prosecutions, [1962] A.C. 220 (H.L.)). It also  
has been held to require that exploitation be proven 
in the case of a person who lives with the prosti tute, 
in order to exclude people in legitimate domestic  
relationships with a prostitute (Grilo). These refine
ments render the prohibition narrower than its 
words might suggest.

[142]  The question here is whether the law nev
er the less goes too far and thus deprives the appli
cants of their security of the person in a manner 
unconnected to the law’s objective. The law pun ishes  
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à l’objectif poursuivi. Est sanctionné quicon que vit 
des produits de la prostitution d’autrui sans que ne 
soit établie de distinction entre celui qui exploite 
une prostituée (tel le proxénète contrôlant et vio
lent) et celui qui peut accroître la sécurité d’une 
prostituée (tel le chauffeur, le gérant ou le garde 
du corps véritable). La disposition vise également 
toute personne qui fait affaire avec une prostituée, 
y compris un comptable ou un réceptionniste. Cer
tains actes sans aucun rapport avec l’objectif de 
prévenir l’exploitation des prostituées tombent 
aussi sous le coup de la loi. La disposition sur le 
pro xénétisme a donc une portée excessive.

[143]  Les procureurs généraux appelants font 
valoir que, dans la réalité, la ligne de démarcation 
entre le proxénète qui exploite une prostituée et 
le chauffeur, le gérant ou le garde du corps d’une 
prostituée est floue. Une relation qui n’est empreinte 
d’aucune exploitation au départ peut le devenir avec 
le temps. Si le libellé de la disposition était cir
conscrit davantage — par exemple en considérant 
que les mots « dans des situations d’exploitation » y 
sont employés, comme le préconise la Cour d’appel 
—, un exploiteur pourrait échapper à l’application 
de la loi du seul fait que sa responsabilité serait 
difficile à établir. L’exploitation comporte souvent 
manipulation et intimidation, ce qui rend très dif
ficile l’obtention du témoignage d’une prostituée. 
Les procureurs généraux font donc valoir que la 
disposition doit avoir une grande portée afin de 
répri mer les actes qui sont censés l’être.

[144]  Cette considération a davantage sa place 
dans l’analyse fondée sur l’article premier. Je le 
répète, une disposition a une portée excessive au 
regard de l’art. 7 lorsqu’elle s’applique à un com
por tement qui est sans rapport avec son objet; l’uti
lité pratique sur le plan de l’application est l’une des 
considérations que le gouvernement peut invoquer 
pour justifier la portée excessive d’une disposition 
suivant l’article premier de la Charte.

[145]  Vu ma conclusion que la disposition sur le 
proxénétisme a une portée excessive, il me paraît 
inu tile de déterminer si elle est aussi totalement  
dis proportionnée à son objectif de protéger les pro
s tituées contre l’exploitation.

everyone who lives on the avails of prostitution  
without distinguishing between those who ex ploit 
prostitutes (for example, controlling and abusive 
pimps) and those who could increase the safety 
and security of prostitutes (for example, le gitimate 
drivers, managers, or bodyguards). It also includes 
anyone involved in business with a pros titute, such 
as accountants or receptionists. In these ways, the 
law includes some conduct that bears no relation 
to its purpose of preventing the exploitation of 
prostitutes. The living on the avails provision is 
therefore overbroad. 

[143]  The appellant Attorneys General argue 
that the line between an exploitative pimp and a 
prostitute’s legitimate driver, manager or body
guard, blurs in the real world. A relationship that 
begins on a nonexploitative footing may become 
exploitative over time. If the provision were tailored 
more narrowly — for example, by reading in “in cir
cumstances of exploitation” as the Court of Appeal 
did — evidentiary difficulties may lead to exploiters 
escaping liability. Relationships of exploitation 
often involve intimidation and manipulation of the 
kind that make it very difficult for a prostitute to tes
tify. For these reasons, the Attorneys General argue, 
the provision must be drawn broadly in order to 
effectively capture those it targets. 

[144]  This argument is more appropriately ad
dressed under the s. 1 analysis. As stated above, if 
a law captures conduct that bears no relation to its 
purpose, the law is overbroad under s. 7; enforce
ment practicality is one way the government may 
justify an overbroad law under s. 1 of the Charter. 

[145]  Having found that the prohibition on liv ing 
on the avails of prostitution is overbroad, I find it 
unnecessary to consider whether it is also grossly 
disproportionate to its object of protecting pros
titutes from exploitative relationships. 
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 c) Alinéa 213(1)c) : Communiquer en public à 
des fins de prostitution

 (i) Objet de la disposition

[146]  Dans le Renvoi sur la prostitution, le juge 
en chef Dickson explique l’objet de la disposition 
sur la communication :

Comme le juge Wilson, je suis d’avis de qualifier l’objec
tif législatif de l’al.  195.1(1)c) [aujourd’hui remplacé 
par l’al. 213(1)c)] de la façon suivante : la disposition 
vise la sollicitation dans les endroits publics et, à cette 
fin, tente de supprimer les diverses formes de nuisances 
sociales qui découlent de l’étalage en public de la vente 
de services sexuels. Mon collègue le juge Lamer conclut 
que l’al. 195.1(1)c) vise en réalité à empêcher que de 
jeunes personnes vraisemblablement vulnérables soient 
exposées à la prostitution, à la violence, aux drogues et 
au crime qui l’accompagnent et à éliminer l’oppression 
et la sujétion économique que la prostitution, et particu
lièrement la sollicitation de rue, représentent pour les  
femmes. Je ne partage pas l’opinion que l’objectif légi s
latif puisse être qualifié de façon aussi large. En inter
disant la vente de services sexuels dans les endroits 
publics, la loi ne tente pas, à tout le moins directement, 
de traiter le problème de l’exploitation, de la dégradation 
et de la subordination des femmes, qui font partie de la 
réalité quotidienne de la prostitution. À mon avis, la loi 
vise plutôt à empêcher que la sollicitation en vue de se 
livrer à la prostitution se fasse dans les rues et sous les 
regards du public.

 La disposition du Code criminel contestée en l’espèce 
répond clairement aux préoccupations des propriétaires 
de maison, des commerces et des habitants des secteurs 
urbains. La sollicitation en public aux fins de la pro sti
tution est intimement associée à l’encombrement des rues 
ainsi qu’au bruit, au harcèlement verbal de ceux qui n’y 
participent pas et à divers effets généralement néfastes 
sur les passants et les spectateurs, particulièrement les 
enfants. [p. 11341135]

[147]  Il s’ensuit clairement que la disposition sur 
la communication vise non pas à éliminer la pro sti
tution dans la rue comme telle, mais bien « à sortir la 
prostitution de la rue et à la soustraire au regard du 
public » afin d’empêcher les nuisances susceptibles 
d’en découler. Le Renvoi sur la prostitution contre
dit la thèse des procureurs généraux selon laquelle 

 (c) Section 213(1)(c): Communicating in Pub-
lic for the Purposes of Prostitution

 (i) The Object of the Provision

[146]  The object of the communicating provision 
was explained by Dickson C.J. in the Prostitution 
Reference:

Like Wilson J., I would characterize the legislative 
objective of s.  195.1(1)(c) [now s.  213(1)(c)] in the 
following manner: the provision is meant to address 
solicitation in public places and, to that end, seeks to 
eradicate the various forms of social nuisance arising 
from the public display of the sale of sex. My colleague 
Lamer J. finds that s.  195.1(1)(c) is truly directed to
wards curbing the exposure of prostitution and related 
violence, drugs and crime to potentially vulnerable 
young people, and towards eliminating the victimization 
and economic disadvantage that prostitution, and espe
cially street soliciting, represents for women. I do not 
share the view that the legislative objective can be char
acterized so broadly. In prohibiting sales of sexual 
services in public, the legislation does not attempt, at 
least in any direct manner, to address the exploitation, 
degradation and subordination of women that are part of 
the contemporary reality of prostitution. Rather, in my 
view, the legislation is aimed at taking solicitation for the 
purposes of prostitution off the streets and out of public 
view. 

 The Criminal Code provision subject to attack in 
these proceedings clearly responds to the concerns of 
homeowners, businesses, and the residents of urban 
neighbourhoods. Public solicitation for the purposes of 
prostitution is closely associated with street congestion 
and noise, oral harassment of nonparticipants and 
general detrimental effects on passersby or bystanders, 
especially children. [pp. 113435]

[147]  It is clear from these reasons that the pur
pose of the communicating provision is not to elim
inate street prostitution for its own sake, but to 
take prostitution “off the streets and out of public 
view” in order to prevent the nuisances that street 
pros titution can cause. The Prostitution Reference 
belies the argument of the Attorneys General that 
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l’objectif général de la disposition serait de décou
rager la prostitution.

 (ii) Conformité aux principes de justice fon da
mentale

[148]  La juge de première instance conclut que le 
préjudice causé par l’interdiction de communiquer 
en public est totalement disproportionné à l’objet de 
la disposition, à savoir mettre fin à la nuisance que 
constitue la prostitution dans la rue. Elle s’appuie sur  
des éléments de preuve qui, à son avis, démontrent que 
la possibilité de jauger les clients est [TRADUCTION]  
« essentielle » à la détection de ceux qui sont vio lents 
ou ivres (décision de première instance, par. 432).

[149]  Les juges majoritaires de la Cour d’appel 
opinent que, dans son analyse de la proportion
nalité, la juge de première instance commet l’erreur 
d’accorder trop peu d’importance à l’objectif de 
l’al. 213(1)c) et de conclure, à partir de la preuve, 
que la possibilité d’une communication entre les 
inté ressés est essentielle à la sécurité des prostituées 
(par. 306 et 310).

[150]  À mon avis, le raisonnement des juges 
majo ritaires de la Cour d’appel sur ce point pose 
problème, en grande partie pour les motifs qu’invo
que le juge MacPherson, dissident en partie. Leur 
analyse est problématique sous quatre rapports.

[151]  Premièrement, pour conclure que la juge 
accorde trop peu d’importance à l’objectif de 
l’al.  213(1)c), les juges majoritaires de la Cour 
d’appel lui reprochent d’affirmer que la disposition 
vise [TRADUCTION] « le bruit, l’encombrement des 
rues et la possibilité que l’exercice de la prostitu tion  
gêne ceux qui se trouvent dans les lieux environ
nants » (C.A., par. 306). Or, la conclusion de la juge 
s’accorde avec l’objet de l’al. 213(1)c) reconnu par 
le juge en chef Dickson dans le Ren voi sur la pro s-
titution et auquel les juges majori taires souscrivent 
par ailleurs dans leurs motifs (par. 286).

[152]  Pour ajouter à cette erreur, les juges 
majo  ritaires accroissent la portée de l’objectif de  
l’inter dic  tion de la communication en public en men
tionnant [TRADUCTION] « la possession de drogue, le 

Parliament’s overall objective in these provisions is 
to deter pros titution. 

 (ii) Compliance With the Principles of Funda
mental Justice

[148]  The application judge concluded that the 
harm imposed by the prohibition on communicating 
in public was grossly disproportionate to the pro vi
sion’s object of removing the nuisance of pros ti tu
tion from the streets. This was based on evidence 
that she found established that the ability to screen 
clients was an “essential tool” to avoiding violent or 
drunken clients (application decision, at para. 432).

[149]  The majority of the Court of Appeal found 
that the application judge erred in her analysis of 
gross disproportionality by attaching too little 
importance to the objective of s. 213(1)(c), and by 
incorrectly finding on the evidence that faceto
face communication with a prospective customer is 
essential to enhancing prostitutes’ safety (paras. 306  
and 310).

[150]  In my view, the Court of Appeal majority’s 
reasoning on this question is problematic, largely 
for the reasons set out by MacPherson J.A., dis
senting in part. Four aspects of the majority’s anal
ysis are particularly troubling.

[151]  First, in concluding that the application 
judge accorded too little weight to the legislative 
ob jective of s. 213(1)(c), the majority of the Court 
of Appeal criticized her characterization of the 
ob ject of the provision as targeting “noise, street 
con gestion, and the possibility that the practice of 
prostitution will interfere with those nearby” (C.A., 
at para. 306). But the application judge’s conclusion 
was in concert with the object of s. 213(1)(c) estab
lished by Dickson C.J. in the Prostitution Reference, 
which the majority of the Court of Appeal endorsed 
earlier in their reasons (para. 286).

[152]  Compounding this error, the majority 
of the Court of Appeal inflated the objective of the  
pro hi bition on public communication by refer
ring to “drug possession, drug trafficking, public 
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trafic de stu péfiants, l’intoxication publique et le 
crime orga nisé » (par. 307). Pourtant, dans le Renvoi 
sur la pro stitution, le juge en chef Dickson écarte 
expli citement des objectifs de l’al.  213(1)c) le  
fait d’empêcher que de jeunes personnes vulnéra
bles soient exposées « à la prostitution, à la violence, 
aux drogues et au crime » qui accompagnent la pros
titution. Tout au plus, l’effet de cette disposition sur 
ces autres aspects ne constitue qu’un avantage acces
soire, de sorte qu’il ne devrait pas être pris en compte  
lorsque, dans le cadre de l’analyse de la propor tion
nalité, on soupèse l’objectif réel de la dis position 
et son effet préjudiciable sur le droit à la vie, à la 
liberté et à la sécurité de la personne.

[153]  Les trois autres failles du raisonnement de 
la majorité touchent l’autre plateau de la balance, 
soit l’effet de la disposition.

[154]  Premièrement, les juges majoritaires de 
la Cour d’appel substituent à tort leur appréciation 
de la preuve à celle de la juge de première ins
tance. Ils concluent que cette dernière se fonde 
sur [TRADUCTION] « des preuves anecdotiques [. . .] 
éclairées par son propre bon sens » (par. 311) pour 
conclure que la communication des intéressés est 
essentielle à la sécurité accrue des prostituées. Leur 
erreur est imputable à celle, mentionnée précé dem
ment, de déférer trop peu aux conclusions de la 
juge sur des faits sociaux ou législatifs. Au nom des 
juges minoritaires, le juge MacPherson rétorque à 
juste titre que la preuve sur ce point est constituée 
à la fois de témoignages de prostituées et de témoi
gnages d’experts, et qu’elle étaye solidement la con
clusion tirée en première instance (par. 348350).

[155]  Deuxièmement, les juges majoritaires font 
fi des conséquences que la disposition a eues sur les 
prostituées en les faisant migrer vers des lieux iso
lés et moins sûrs. La juge de première instance met  
cette migration en évidence (par. 331) et cite les élé
ments de preuve tirés du rapport du Souscomité de  
l’examen des lois sur le racolage du Comité per
manent de la justice et des droits de la per sonne de  
la Chambre des communes (Le défi du changement :  
Étude des lois pénales en matière de prostitution 
au Canada (2006)) sur les effets de l’application de 

intoxication, and organized crime” (para. 307), 
even though Dickson C.J. explicitly excluded the 
expo sure of “related violence, drugs and crime” 
to vul nerable young people from the objectives of 
s. 213(1)(c). At most, the provision’s effect on these 
other is sues is an ancillary benefit — and, as such, 
it should not play into the gross disproportionality 
analysis, which weighs the actual objective of 
the provision against its negative impact on the 
individual’s life, lib erty and security of the person. 

[153]  The three remaining concerns with the 
majority’s reasoning relate to the other side of the 
balance: the assessment of the impact of the pro
vision. 

[154]  First, the majority of the Court of Appeal 
erroneously substituted its assessment of the evi
dence for that of the application judge. It found 
that the application judge’s conclusion that face
toface communication is essential to enhancing 
pros titutes’ safety was based only on “anecdotal ev
idence . . . informed by her own common sense”  
(para. 311). This was linked to its error, discussed 
above, in according too little deference to the ap
plication judge on findings of social and legislative 
facts. MacPherson J.A. for the minority, correctly 
countered that the evidence on this point came from 
both prostitutes’ own accounts and from expert as
sessments, and provided a firm basis for the appli
cation judge’s conclusion (paras. 34850). 

[155]  Second, the majority ignored the law’s 
effect of displacing prostitutes to more secluded, 
less secure locations. The application judge high
lighted this displacement (at para. 331), citing the 
evidence found in the report of the House of Com
mons Standing Committee on Justice and Human 
Rights Subcommittee on Solicitation Laws (The 
Challenge of Change: A Study of Canada’s Crim-
inal Prostitution Laws (2006)) on the effects of 
s.  213(1)(c). The majority’s conclusion that the 
application judge did not have a proper basis to 
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l’al. 213(1)c). La conclusion des juges majoritaires 
sui vant laquelle la juge ne disposait pas d’éléments 
suf fisants pour conclure que la communication entre 
les intéressés accroît la sécurité des prostituées peut 
s’expliquer en partie par leur omission de tenir 
compte de l’effet de la disposition sur la migration 
des prostituées.

[156]  À cela s’ajoute le fait incontesté que l’inter
diction de communiquer à des fins de prostitution 
empê che les prostituées de la rue de négocier des 
conditions susceptibles de réduire sensiblement le 
risque auquel elles s’exposent, telle l’utilisation du 
condom ou d’un lieu sûr.

[157]  Enfin, les juges majoritaires de la Cour 
d’appel s’appuient sur leur propre appréciation 
spéculative des répercussions de l’al. 213(1)c) pour 
écarter les conclusions tirées en première instance :

 [TRADUCTION] Bien qu’il soit juste de dire qu’une 
prostituée de la rue pourrait éviter les incidents malheu
reux en négociant à l’avance des modalités comme le 
paiement, les services à rendre et l’utilisation d’un con
dom, il est également possible que le client jugé accep
table à ce stade préalable devienne ensuite violent lorsque 
la prestation est en cours. Il est également possible que 
la prostituée décide d’aller de l’avant malgré le danger 
pressenti, soit parce que son jugement est altéré par la 
drogue ou l’alcool, soit parce qu’elle a tellement besoin 
d’argent qu’elle se sent obligée de courir le risque. [par. 312]

[158]  Même si on peut assurément concevoir, 
comme l’indique cet extrait, qu’une prostituée de 
la rue ne refuse pas un client même lorsque la com
munication révèle l’existence d’un risque, il est 
également concevable que le risque ne puisse être 
totalement prévisible. Pour autant, la conclusion de 
la juge selon laquelle la communication entre les 
intéressés est essentielle à la réduction du risque 
demeure valable. L’appréciation est qualitative, non 
quantitative. À supposer que l’évaluation préalable 
ait pu empêcher une seule femme de monter à bord 
de la voiture de Robert Pickton, la gravité des effets 
préjudiciables est démontrée.

[159]  En somme, la Cour d’appel relève à tort des 
erreurs dans le raisonnement de la juge de première 
instance et elle en commet plusieurs au chapitre 
de la proportionnalité. Je suis d’avis de rétablir la 

conclude that facetoface communication en
hances safety may be explained in part by their 
failure to consider the impact of the provision on 
displacement.

[156]  Related to this is the uncontested fact that 
the communication ban prevents street work ers 
from bargaining for conditions that would mate
rially reduce their risk, such as condom use and the 
use of safe houses.

[157]  Finally, the majority of the Court of Ap
peal majority, in rejecting the application judge’s 
conclusions, relied on its own speculative assess
ment of the impact of s. 213(1)(c):

 While it is fair to say that a street prostitute might be 
able to avoid a “bad date” by negotiating details such as 
payment, services to be performed and condom use up 
front, it is equally likely that the customer could pass 
muster at an early stage, only to turn violent once the 
trans action is underway. It is also possible that the pros
titute may proceed even in the face of perceived dan
ger, either because her judgment is impaired by drugs or 
alcohol, or because she is so desperate for money that she 
feels compelled to take the risk. [para. 312]

[158]  It is certainly conceivable, as this passage 
suggests, that some street prostitutes would not 
refuse a client even if communication revealed po
tential danger. It is also conceivable that the danger 
may not be perfectly predicted in advance. However, 
that does not negate the application judge’s finding 
that communication is an essential tool that can 
decrease risk. The assessment is qualitative, not 
quan titative. If screening could have prevented one 
woman from jumping into Robert Pickton’s car, the 
severity of the harmful effects is established.

[159]  In sum, the Court of Appeal wrongly at
tributed errors in reasoning to the application judge 
and made a number of errors in considering gross 
disproportionality. I would restore the application 
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conclusion de la juge selon laquelle l’al. 213(1)c)  
est totalement disproportionné. L’effet préjudicia
ble de cette disposition sur le droit à la sécurité 
et à la vie des prostituées de la rue est totalement 
disproportionné au risque de nuisance causée par la 
prostitution de la rue.

C. Les interdictions de communiquer en public 
portent-elles atteinte à une liberté garantie à 
l’al. 2b) de la Charte?

[160]  Comme je conclus que les dispositions 
con testées violent le droit garanti à l’art. 7, point 
n’est besoin de se prononcer à cet égard.

D. Les atteintes sont-elles justifiées suivant l’arti-
cle premier de la Charte?

[161]  Les procureurs généraux appelants ne pré
tendent pas sérieusement que si elles sont jugées 
contraires à l’art. 7, les dispositions en cause peu
vent être justifiées en vertu de l’article premier de la 
Charte. Seul le procureur général du Canada aborde 
le sujet dans son mémoire, et ce, brièvement. Il m’appa
raît donc inutile de me livrer à une analyse exhaus
tive au regard de l’article premier pour cha cune 
des dispositions attaquées. Par contre, cer taines 
des thèses qu’ils défendent en fonction de l’art. 7  
de la Charte sont reprises à juste titre à cette étape 
de l’analyse.

[162]  En particulier, les procureurs généraux ten
tent de justifier la disposition sur le proxénétisme 
par la nécessité d’un libellé général afin que tombent 
sous le coup de son application toutes les relations 
emprein tes d’exploitation, lesquelles peuvent être 
difficiles à cerner. Or, la disposition vise non seule
ment le chauffeur ou le garde du corps, qui peut 
être en fait un proxénète, mais aussi la personne qui  
entretient avec la prostituée des rapports manifes 
tement dénués d’exploitation (p. ex. un récep tion
niste ou un comptable). La disposition n’équi vaut 
donc pas à une atteinte minimale. Pour les besoins 
du dernier volet de l’analyse fondée sur l’arti cle pre
mier, son effet bénéfique — protéger les pro s tituées 
contre l’exploitation — ne l’emporte pas non plus 
sur l’effet préjudiciable qui empêche les pros tituées 
de prendre des mesures pour accroître leur sécurité 
et, peutêtre, leur sauver la vie.

judge’s conclusion that s. 213(1)(c) is grossly dis
proportionate. The provision’s negative impact on 
the safety and lives of street prostitutes is a grossly 
disproportionate response to the possibility of 
nuisance caused by street prostitution. 

C. Do the Prohibitions Against Communicating in 
Public Violate Section 2(b) of the Charter?

[160]  Having concluded that the impugned laws 
violate s. 7, it is unnecessary to consider this ques
tion. 

D. Are the Infringements Justified Under Section 1 
of the Charter?

[161]  The appellant Attorneys General have not 
seriously argued that the laws, if found to infringe 
s. 7, can be justified under s. 1 of the Charter. Only 
the Attorney General of Canada addressed this in 
his factum, and then, only briefly. I therefore find 
it unnecessary to engage in a full s. 1 analysis for 
each of the impugned provisions. However, some of 
their arguments under s. 7 of the Charter are prop
erly addressed at this stage of the analysis. 

[162]  In particular, the Attorneys General at
tempt to justify the living on the avails provision 
on the basis that it must be drafted broadly in or
der to capture all exploitative relationships, which 
can be difficult to identify. However, the law not 
only catches drivers and bodyguards, who may 
actually be pimps, but it also catches clearly non
exploitative relationships, such as receptionists or 
accountants who work with prostitutes. The law is 
therefore not minimally impairing. Nor, at the fi
nal stage of the s. 1 inquiry, is the law’s effect of 
preventing prostitutes from taking measures that 
would increase their safety, and possibly save their 
lives, outweighed by the law’s positive effect of 
protecting prostitutes from exploitative relation
ships. 
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[163]  Les procureurs généraux n’invoquent pas 
d’éléments distincts de ceux examinés au regard de 
l’art. 7. Je conclus donc que les dispositions con
testées ne sont pas sauvegardées par application de 
l’article premier de la Charte.

V. Dispositif et réparation

[164]  Je suis d’avis de rejeter les pourvois et 
d’accueillir le pourvoi incident. L’article 210, en 
ce qui concerne la prostitution, et les al. 212(1)j) et 
213(1)c) sont déclarés incompatibles avec la Charte 
canadienne des droits et libertés et sont par con
séquent invalidés. Le mot « prostitution » est sup
primé de la définition de « maison de débauche »  
figurant au par. 197(1) du Code criminel pour les 
besoins de l’art. 210 uniquement.

[165]  Je conclus que, considérée isolément, cha
cune des dispositions contestées comporte des fail
les constitutionnelles qui portent atteinte à la 
Charte. Il ne s’ensuit pas que le législateur ne peut 
décider des lieux et des modalités de la prosti tu
tion. L’interdiction de tenir une maison de débau
che, celle de s’adonner au proxénétisme et celle de 
com muniquer aux fins de prostitution s’entre mêlent. 
Chacune a une incidence sur l’autre. Atté nuer 
l’une d’elles — par exemple en permettant aux 
prostituées de retenir les services de préposés à leur 
sécurité — peut influer sur la constitutionnalité de 
l’autre, comme celle des nuisances associées à la 
tenue d’une maison de débauche. L’encadrement de 
la prostitution est un sujet complexe et délicat. Il 
appartiendra au législateur, s’il le juge opportun, de 
concevoir une nouvelle approche qui intègre les dif
férents éléments du régime actuel.

[166]  La question se pose alors de savoir s’il doit 
y avoir invalidation avec effet suspensif et, dans 
l’affir mative, quelle doit être la durée de cet effet.

[167]  L’invalidité avec effet immédiat ferait en 
sorte que la prostitution échappe à toute régle men
tation le temps que le législateur trouve une solution 
au problème épineux et délicat de l’encadre ment de 
la prostitution. La question revêt un inté rêt public 
con sidérable, et peu de pays s’abstien nent de toute 

[163]  The Attorneys General have not raised 
any other arguments distinct from those considered 
under s. 7. I therefore find that the impugned laws 
are not saved by s. 1 of the Charter. 

V. Result and Remedy

[164]  I would dismiss the appeals and allow 
the crossappeal. Section 210, as it relates to 
prostitution, and ss. 212(1)(j) and 213(1)(c) are 
declared to be inconsistent with the Canadian 
Charter of Rights and Freedoms and hence are 
void. The word “prostitution” is struck from the 
definition of “common bawdyhouse” in s. 197(1) 
of the Criminal Code as it applies to s. 210 only. 

[165]  I have concluded that each of the chal
lenged provisions, considered independently, suf
fers from constitutional infirmities that violate 
the Charter. That does not mean that Parliament 
is precluded from imposing limits on where and 
how prostitution may be conducted. Prohibitions 
on keeping a bawdyhouse, living on the avails of 
prostitution and communication related to pros
titution are intertwined. They impact on each 
other. Greater latitude in one measure — for ex
ample, permitting prostitutes to obtain the assis
tance of security personnel — might impact on 
the constitutionality of another measure — for ex
am ple, forbidding the nuisances associated with 
keeping a bawdyhouse. The regulation of pros
titution is a complex and delicate matter. It will be 
for Parliament, should it choose to do so, to devise 
a new approach, reflecting different elements of the 
existing regime. 

[166]  This raises the question of whether the 
declaration of invalidity should be suspended and if 
so, for how long.

[167]  On the one hand, immediate invalidity 
would leave prostitution totally unregulated while 
Parliament grapples with the complex and sensi tive 
problem of how to deal with it. How prostitu tion  
is regulated is a matter of great public concern, 
and few countries leave it entirely unregulated. 
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réglementation en la matière. Il peut y avoir con
tro verse quant à savoir si l’invalidité avec effet 
immédiat présenterait un danger pour le public ou 
compromettrait la primauté du droit (les facteurs 
favorables à la suspension invoqués dans Schachter 
c. Canada, [1992] 2 R.C.S. 679). Cependant, il est 
clair que passer carrément de la situation où la pros
titution est réglementée à la situation où elle ne le 
serait pas du tout susciterait de vives inquiétudes 
chez de nombreux Canadiens.

[168]  Par contre, laisser s’appliquer dans leur 
forme actuelle l’interdiction des maisons de débau
che, celle du proxénétisme et celle de la communi
cation en public aux fins de prostitution expose rait 
les prostituées à un risque accru durant la suspen
sion, un risque qui porte atteinte à leur droit consti
tutionnel à la sécurité de la personne.

[169]  Il n’est pas facile de choisir entre l’invali
dation avec effet suspensif ou immédiat. L’une et 
l’autre des mesures comportent des inconvénients. 
Toutefois, au vu de l’ensemble des intérêts en jeu, 
je conclus à la nécessité de suspendre l’effet de la 
déclaration d’invalidité pendant un an.

Pourvois rejetés et pourvoi incident accueilli.

Procureur de l’appelant/intimé au pour voi in ci-
dent le procureur général du Canada : Pro cureur 
général du Canada, Toronto.
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général de l’Ontario, Toronto.

Procureurs des intimées/appelantes au pour voi 
incident : Osgoode Hall Law School of York Uni-
versity, Toronto; Sack Goldblatt Mitchell, Toronto.
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du Québec : Procureur général du Québec, Québec.

Procureurs des intervenantes Pivot Legal So-
ci ety, Downtown Eastside Sex Workers United 
Against Violence Society et PACE Society : Pivot 
Legal Society, Vancouver; Arvay Finlay, Vancouver; 

Whether immediate invalidity would pose a dan
ger to the public or imperil the rule of law (the fac tors 
for suspension referred to in Schachter v. Canada, 
[1992] 2 S.C.R. 679) may be subject to de bate. 
However, it is clear that moving abruptly from a 
situation where prostitution is regulated to a sit
uation where it is entirely unregulated would be a 
matter of great concern to many Canadians.

[168]  On the other hand, leaving the prohibitions 
against bawdyhouses, living on the avails of pros
titution and public communication for purposes of 
prostitution in place in their present form leaves 
pros titutes at increased risk for the time of the sus
pension — risks which violate their constitu tional 
right to security of the person.

[169]  The choice between suspending the 
dec laration of invalidity and allowing it to take 
immediate effect is not an easy one. Neither alter
native is without difficulty. However, consider ing all 
the interests at stake, I conclude that the declaration 
of invalidity should be suspended for one year.
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Proceeds of Crime (Money Laundering) Act, S.C. 2000, c. 17
Generally — referred to

Pt. I — referred to

s. 2 — referred to

s. 5(i) — considered

s. 5(j) — considered

s. 8 — referred to

s. 11 — referred to

s. 62 — considered

s. 63 — considered

s. 75 — referred to
Regulations considered:
Proceeds of Crime (Money Laundering) Act, S.C. 2000, c. 17

Proceeds of Crime (Money Laundering) Suspicious Transaction Reporting Regulations, SOR/2001-317

Generally

s. 5

APPLICATION for interim stay of impugned legislation.

The Honourable Justice J. Watson:

1      THE COURT: This particular case involves what I would have to say are manifestly important and even definitive social
values in Canada. If one looks at the decision of the Supreme Court of Canada in the Secession Reference, the four key elements
of our legal structure which defines Canada as a democratic nation and a free and democratic society within the meaning of
section 1 of the Charter, amongst other things, are in fact Democracy, Federalism, Constitutionalism and the Rule of Law, and,
of course, Respect for Minorities.

2      What occurs to me in relation to approaching this particular point is that constitutional values of considerable magnitude
are being invoked on both sides of this particular argument and that those constitutional values are put forward on a basis
that the other side of the equation is inconsistent therewith. This is not a prosaic legal debate about the potential differences
between lawyers as a profession and other forms of trades or professions or occupations, but is a matter which is of considerable
importance to the social order of Canada and also, though, to Canada's obligations as a nation on the planet.

3      Eloquent submissions have been made by both sides in relation to this matter and I therefore will provide now fairly lengthy
oral reasons which I hope will be of some assistance to counsel in relation to interpreting what I am doing here.

4      The point I wish to emphasize at the outset in connection with this, of course, is that notwithstanding anything I might
happen to say, I am not predeciding the substantive question raised by the Originating Notice of Motion in any way. I am looking
at this as an application at this point for a form of interim remedy pending the ability of both sides to marshal their resources
and put forward a full and complete argument on the issues in question.

5      I am cognizant of the fact, though, that Ms. Duckett has pointed out that the Federation of Law Societies of Canada has
essentially marshalled its resources to a complete forum already and is in effect prepared to go. Nevertheless, the Parliament of
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Canada is not a lower tribunal. It is composed of our elected representatives and through the Attorney General of Canada and
Minister of Justice it is being represented here, in effect, in vindication of the legal choices that it made in service of what it
determined to be the public interest. As mentioned before, that public interest as perceived by Parliament apparently touches
not merely on what is in the best interests of Canadians and members of the polity of which we all belong, but also Canada's
relationship with the rest of the international community.

6      Starting off, then, with the analytical approach that I think is most appropriate in giving my reasons, I should first indicate
that these proceedings came before me initially on the basis of an Originating Notice of Motion which was filed by the Federation
of Law Societies of Canada as applicant and with the Attorney General of Canada as respondent, which Originating Notice of
Motion indicated that the intention of the Federation of Law Societies of Canada was to seek several forms of declaratory relief
as well as the interlocutory order which is specifically before me at this particular time.

7      I do not find any reason to doubt the legitimacy of the Federation of Law Societies of Canada as an applicant in relation
either to that Originating Notice of Motion or to the Notice of Motion which is subsidiary thereto, namely the one which relates
to the particular motion that I am asked to deal with now, that is the motion for the interim interlocutory order.

8      I should indicate for the record that the Originating Notice of Motion provided for the following relief being sought. Firstly,
that there be a "a declaration that sections 5(i) and 5(j) of the Proceeds of Crime (Money Laundering) Act, Statutes of Canada
2000, c. 17, are inconsistent with the Constitution of Canada and have no force or effect to the extent that the reference in those
subsections to 'persons and entities' includes legal counsel."

9      I pause to mention that in relation to that particular paragraph in the Originating Notice of Motion there seems to me to be
the potential for considerable argument about whether or not that notice is sufficient for the purposes of raising a claim under
the Constitution of Canada inasmuch as it does not specifically identify which aspects of the Constitution of Canada are being
taxed by the legislation. I do not raise that point as something that I have finally determined or to suggest that in any way, in
fact, the Notice of Motion is inadequate.

10      I pause to mention in this context that, as we discussed during the course of our debate of this matter this morning the
location of the role, shall we say, and constitutional value of the solicitor/client privilege and the relationship between a solicitor
and client is perhaps somewhat difficult under our current legislative structure, including the Constitution of Canada. In that
sense, therefore, I have no fault for the applicant, Federation of Law Societies of Canada, in formulating the Originating Notice
of Motion in that language. Nevertheless, the language, being as it is, raises the concern that there is a legitimate reason for the
Attorney of General of Canada to say, I wish to marshal a fairly wide-ranging case in answer to this motion, referring now to
the Originating Notice of Motion not the particular motion that is before me.

11      I turn next to the second paragraph in the Originating Notice of Motion which provides "a declaration that sections 5(i)
and 5(j) of the Act be read down so as to exclude legal counsel from the 'persons and entities' referred to in those subsections."

12      Paragraph 3 of the Originating Notice of Motion provided "a declaration that section 5 of the Proceeds of Crime (Money
Laundering) Suspicious Transaction Reporting Regulations, SOR/2001-317 is ultra vires the Act and inconsistent with the
Constitution of Canada, and is therefore of no force or effect."

13      I pause again at this point to say that this particular declaration raises two different forms of constitutional attack, namely
a constitutional attack somewhat in accord with the initial one, namely the suggestion that there is a fundamental affront to
a serious constitutional value in the Regulations themselves, but furthermore a secondary form of quasi constitutional attack,
namely that the Regulations are ultra vires of the Act themselves.

14      This again raises, it seems to me, a set of arguments of considerable complexity and delicacy for which the Attorney
General of Canada on behalf of the Parliament of Canada is entitled to have a reasonable amount of time to respond.

15      I should mention in relation to that point that the concern that is raised, however, by the Federation of Law Societies of
Canada is that if one were to grant that considerable time period in order to marshal its resources to respond to those objections
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to the legislation and the regulations, the net effect upon lawyers in this province could be extremely heavy from the negative
point of view. I will turn to that again in a moment.

16      The fourth paragraph refers to the interlocutory order.

17      The fifth paragraph in the Originating Notice of Motion refers to "a declaration that sections 62 and 63 of the Act be read
down so as to exclude legal counsel from the 'persons and entities' referred to in those sections."

18      Section 6 of the Originating Notice of Motion goes on to say (seek) "a declaration that section 64 of the Act is inconsistent
with the Constitution of Canada and of no force or effect."

19      And paragraph 7 reads "a declaration of section 17 of the Act is inconsistent with the Constitution of Canada and of no
force or effect." On that particular point, the main focus of the argument raised before me was concerned with section 5(i) and
(j), in particular, and discussion was had about the current state, you might say, of judicial significance of sections 62 and 63 of
the Act in particular. As I said before, that is the Originating Notice of Motion that starts the application going in this Court.

20      I should, at this point, address the question of whether or not the Federation of Law Societies of Canada is in some
way to be criticized for choosing to proceed before this Court in connection with this issue. In addition to having done so in
the Province of British Columbia, part of the debate which was raised by counsel before me turned on the question of whether
or not the Attorney General of Canada was being nibbled to death by ducks in connection with numerous applications being
made across Canada as opposed to being made in the Federal Court of Canada which, according to Ms. Hutton, would have
jurisdiction of the larger sense.

21      The view I take of that particular element of the debate is that the Federation of Law Societies of Canada is properly before
this particular Court, as it was properly before the Court in British Columbia. I say that because the lawyers represented by the
Federation of Law Societies of Canada in Alberta are, of course, Alberta lawyers. The lawyers represented by the Federation
of Law Societies of Canada in British Columbia were British Columbia lawyers.

22      While it may be that the Attorney General of Canada would have found it convenient had the Federation of Law Societies
of Canada chosen to proceed in the Federal Court, the Federation of Law Societies of Canada is not required to choose its forum
to suit the respondent on the application and can take it to a legitimately able forum before whom to make these applications.
The material that has been provided to me, of course, adds that another such application is being made in the Superior Court
of Ontario.

23      In the result, I do not think that it is somehow adjudicatively unfair to the Attorney General of Canada for the Federation
of Law Societies of Canada to make an application to this particular Court, particularly in light of the history of the negotiations,
for lack of a better way of describing it, between the Law Society of Alberta and the Attorney General respecting whether or
not the Attorney General would voluntarily accede to the authority of the ruling of Madam Justice Allan in British Columbia
and not attempt to enforce the terms of these particular provisions that are under challenge in the Province of Alberta while the
proceedings were then pending in British Columbia.

24      I do not, in speaking to this particular point, wish to fault either side, incidentally. I think, as I said before, it is legitimate
for the Federation of Law Societies of Canada to choose the forums that it wishes to choose. On the same token, I do not fault
the Attorney General of Canada for saying, 'Well, we do not particularly want to be in a position to have to answer the same
redundant arguments all across Canada.' It is interesting that the argument of the Attorney General of Canada in that sense,
though, cuts both ways in that they are perfectly prepared to defend it in other parts of Canada as long as other parts of Canada
follow a different course than Madam Justice Allan. However, I say that without any intention to be critical.

25      So I turn now, then, to the question of the specific Notice of Motion which was placed in front of me, and this, of course,
was a Notice of Motion which sought "an interim interlocutory order preserving the status quo and suspending the operation of
section 5 of the Proceeds of Crime (Money Laundering) Suspicious Transaction Reporting Regulations, SOR/2001-317 until
the date fixed by this Court for the hearing of the application filed herein.
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26      That Notice of Motion went on to say that an additional order that was sought was "an interlocutory order declaring
that the decision of the Honourable Madam Justice M.J. Allan of the Supreme Court of British Columbia in the Law Society
(British Columbia) v. Canada (Attorney General)[2001 CarswellBC 2569  (B.C. S.C. [In Chambers])] , dated November 20,
2001, should on grounds of comity and res judicata be declared to have effect outside of the Province of British Columbia
and in particular in Alberta.

27      The supporting material that has been provided to me in relation to that particular Originating Notice of Motion consists
of the Affidavit of Kenneth Nielsen, Q.C., the president elect of the Law Society of Alberta, which was sworn on December 4th
of 2001, the Affidavit of Donald F. Thompson, the executive director of the Law Society of Alberta sworn on November 30th
of 2001, plus a considerable body of material provided in the contents of the written submissions provided by both counsel very
quickly, and to their credit I must say very quickly. And of course a set of documents which I do not think the word enormous
necessarily does them justice, which relate to the proceedings in the British Columbia Supreme Court, Court of Appeal, because,
of course, they contain a substantial body of material which not doubt would be agreed to as part of the substance of the
fundamental challenge raised to the regulations and to the legislation that is before me at the present time.

28      Having set out that sort of background to the matter, I should indicate that the formal order that is sought under the Notice
of Motion to which I have referred, which formal order has two parts, can be dealt with, it seems to me, in counter sequential
order, that is to say I should deal with the question of the declaration, which is the second paragraph that I have just quoted as
to the Notice of Motion. That particular declaration, as mentioned before, deals with the question of comity and res judicata
and the specific declaration that was sought was to have the judgment "be declared to have effect outside of the Province of
British Columbia, and in particular in Alberta."

29      The specific terminology selected in the Originating Notice of Motion is the driving force behind my approach to that
particular paragraph. In my view, it would be wrong in law for me to hold that, either on the grounds of comity or res judicata,
I could declare a judgment made by the Superior Court of jurisdiction in British Columbia to have effect in the Province of
Alberta. As mentioned before, one of the issues in the Secession Reference had to do with Federalism and I do not think that
there is any basis upon which I could declare that to be legally binding in the Province of Alberta.

30      That is not, of course, the same thing as the full faith and credit debate which has been raised by both counsel in connection
with this point, unless you just reference the cases which had been the focus of the discussion in relation to full faith and credit.
What I mean by this, is that in my view the concept of full faith and credit refers to judicial comity in its traditional form, namely
that one Court should not lightly set aside the decision of another Court of co-equal or respectable jurisdiction simply because
that particular judgment is not in legal effect in the province in which the judgment was made.

31      The idea of comity is associated very closely with the whole architecture of stare decisis in this country, and stare decisis
is a concept which, it seems to me, has a measure of constitutional strength, whether it is a conventional form of constitution
element or is a form of constitutional element which is contained within the constitution we inherited from Britain, which,
as the Supreme Court of Canada held in the Judges' Case, is a part of the preamble giving rise to a considerable number of
implications as to our judicial and legal inheritance.

32      Indeed, at some point, possibly, the argument of the Federation of Law Societies of Canada as applicant in this particular
case may be that the preamble itself carries forward the claim of the constitutionality of the solicitor/client privilege and its
importance insofar as the concept of Constitutionalism and the Rule of Law in Canada is concerned.

33      However, returning to the question of the cases that were invoked in connection with the subject of judicial comity and
res judicata, I say firstly that res judicata, not having been argued, is really not a question here, and therefore it comes down
to judicial comity. The first of those cases that was mentioned was, of course, the case of Morguard Investments Ltd. v. De
Savoye[(1990), [1991] 2 W.W.R. 217 (S.C.C.)], reported at 1991, volume 2 of the Western Weekly Reports at page 217, written
by Mr. Justice LaForest
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The next case in the chronological history of the authorities that were provided to me was the decision of George Ernest
Hunt v. Lac d'Amiante du Québec Ltée, much better known as Hunt v. T & N plc[(1993), [1994] 1 W.W.R. 129 (S.C.C.)],
which is reported at 1994, volume 1 of the Western Weekly Reports at page 129.

34      The third of the authorities that was cited or particularly emphasized, I should say, in connection with this particular
issue of judicial comity is the decision reference re the Public Sector Pay Reduction Act of Prince Edward Island v. the Attorney
General of Canada, which is more famously known as the Judges' Case and was rendered by the Supreme Court of Canada on
September 18th, 1997. The particular citation provided to me in written form was at volume R. v. Campbell (1997), 118 C.C.C.
(3d) 193 (S.C.C.) . I will not read the quotations which were provided to me by counsel during the course of argument except
to say that the gist and effect of those is that there is a high social value in one court of equal jurisdiction in one province giving
respect to another court of equal jurisdiction in another province. This is a very important social value and, as I mentioned
before, is one which does not involve a Court simply declaring the other Court to be irrelevant.

35      The concept, though, that (it seems to me that) it is at least partly at the heart of those cases has to do with accepting the
legality of the judgment that was made in the other court. In other words, as part of the doctrine of stare decisis it is necessary to
accept that in a federal state the rulings made by Superior Courts of criminal jurisdiction, given the cachet that they have been
by the Supreme Court of Canada on various occasions, are part of the legal framework of the country. They are, therefore, part
of the whole structure of law, whether provincial or federally based, which forms that constitution of -- body of laws, I should
say, not constitution of laws, that we have to consider binding upon all of us.

36      The idea there is that everybody should be able to rely upon the law which is always speaking in a manner which gives them
some guidance about how they should behave. This is particularly important in this particular instance because, of course, the
legal profession represented by the applicant Federation of Law Societies of Canada is asking the Court to tell it how to behave
in light of enactments of Parliament when it is suggesting that those enactments of Parliament are constitutionally unacceptable.

37      I do understand entirely what the Supreme Court of Canada was driving at in relation to asserting the essential necessity
of judicial comity because there is a great danger to constitutional coherence and to the reputation of the law and to its ability to
transmit predictable messages to the public if in fact judges simply disregard other law as if it was not there. That is a form of
reverse stare decisis, which I would think would fall into the category of judicial mischief, as this Court of Appeal of Alberta
has said from time to time is a serious problem.

38      I will not get into a long disposition about my views about how stare decisis has been perhaps given a uniquely Alberta
flavour from time to time in the Breathalyzer law category, for instance, however, suffice it to say, I have to accede to the
jurisdiction of the Supreme Court of Canada to tell me to behave myself and to give some respect to other rulings of comparable
authority.

39      In that respect, however, it is clear that the Supreme Court of Canada did not mean to say that I am bound legally by the
judgment of Madam Justice Allan. That point is, I think, well posed by counsel for the Attorney General of Canada because she
says I should not consider myself bound by that judgment, not only because of its geographical distinction from my location,
but because, in Ms. Hutton's very capable submissions, Madam Justice Allan's judgment should be considered to be faulty for
several reasons. Ms. Hutton pointed out what she suggested to be five major reasons for that, but the fundamental one that she
focused most of her argument upon was that in her submission Madam Justice Allan seriously misconceived the objectives of
this particular legislation, its role in the structure and purposes of Canada's executive branch of government, shall we say, in
preserving Canada from being a haven for criminals or being a place in which people can conduct crimes with impunity and
particularly using lawyers as a shield or vehicle or means by which those crimes can be committed effectively.

40      In this respect, it seems relevant to observe that if one applies the doctrine set out in the Supreme Court of Canada's
famous judgment in Rizzo Shoes that the objective of the particular piece of legislation that is before me now, and which will
be the subject matter of a constitutional debate later, is as set out in the title. The Proceeds of Crime (Money Laundering) Act
provides for the following title: It is "an act to facilitate combatting the laundering of proceeds of crime to establish the Financial
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Transactions and Reports Analysis Centre of Canada and to amend and repeal certain acts in consequence." In other words, the
essential theme as indicated by the title of that Act is to control by observation and by review the financial transactions inside
Canada and between Canada and other places for the purposes of ensuring that the three forms of, or three stages of money
laundering to which were referred, Ms. Hutton referred to in her debate, do not occur.

41      I think it is possible to take judicial notice of the fact that that particular form of activity is relatively prevalent in the world
and that in fact it finances not only the activities of organized criminals, as set out in the material provided by Ms. Hutton, but
in fact is now clearly related to the activities of terrorists across the world who are involved in mass murder. Consequently, one
can understand, therefore, why the Parliament of Canada has been particularly anxious to address this particular point, noting
in particular, as well, that there has been considerable pressure on the international stage on this issue.

42      Having said all that, I turn, then, back to the question of paragraph number 2 in the Notice of Motion, and as I have
mentioned before, I do not believe that an interlocutory order declaring that the decision of Madam Justice Allan should have
effect outside the Province of British Columbia is justified and I would not accede to that particular application.

43      That order brings me back, then, to paragraph 1 in the Notice of Motion which provides for an interim interlocutory
order doing what counsel for the Federation of Law Societies of Canada called "preserving the status quo" and suspending the
operation of section 5 of the Proceeds of Crime (Money Laundering) Suspicious Transaction Reporting Regulations. I will not
try to repeat that title every time I say it, I will just call it the Regulations.

44      The point there is rather interesting in that it may well be part of the debate of this particular substantive motion when
ultimately heard as to whether or not it does in fact maintain the status quo, as such. I will not get into that, but on the point
of paragraph 1 of the current Notice of Motion, it is clear that there is a three-part test which the Supreme Court of Canada
has specified for orders of that kind, because this is an injunctive order that would have the effect of stopping the operation
of the legislation, in whole or in part.

45      Even the proposal that I made this morning, which has been discussed and inquired into by both counsel, would have the
effect of stopping the effect of the law, or at least stopping the effect of this particular Regulations in some part. So I have to
say that I am obliged, therefore, to give consideration to the test which has been set out in the decision of Metropolitan Stores
(MTS) Ltd. v. Manitoba Food & Commercial Workers, Local 832, [1987] 1 S.C.R. 110 (S.C.C.), and also RJR-Macdonald Inc.
c. Canada (Procureur général), [1995] 3 S.C.R. 199 (S.C.C.). And notably, recently, Harper v. Canada (Attorney General),
[2000] 2 S.C.R. 764 (S.C.C.)

46      I mention the Harper case because it has the interesting feature of involving what was suggested to be irreparable harm
on both sides of the equation. Quite often the situation in relation to an application for a stay or injunction relates to irreparable
harm on one side only. The irreparable harm arguments that are made before me are similar to Harper in the sense that the
Attorney General of Canada strongly urges that irreparable harm will be done to the situation of the Law of Canada, and the
details of which I will turn to in a second, and of course a fervent application was made of a similar sort on behalf of the lawyers
of the Province of Alberta by the Federation of Law Societies of Canada.

47      Having said that, I am obliged firstly, however, before dealing with irreparable harm, to talk about the question of serious
and triable issue. Ms. Hutton for the Attorney General of Canada has suggested that I should not reach the conclusion that was
reached by Madam Justice Allan that there was a serious and triable issue in this matter because Madam Justice Allan's ruling
was, in her submission, incorrect on the basis upon which she would conclude that there was a serious and triable issue.

48      Whether or not that is so, it does seem to me that I must conclude, nevertheless, that a serious and triable issue of various
sorts exists in this case. At the core of this debate, as I mentioned at the very outset of my comments, we have a discussion as
between the location of the rights of individuals to be able to consult with their clients -- sorry, to be able to consult with their
lawyers without some concern that the lawyers will turn state's evidence secretly behind their back and then turn over documents
to the government, the sincerity of which is not necessarily enthusiastically endorsed by the client. I make that observation only
in passing. It does not really enter into the big picture.
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49      My point is, though, that there is a serious and triable issue on the question of where the solicitor/client privilege is
located in the Constitution. I mentioned earlier this morning the decision of R. v. McClure[2001 CarswellOnt 496  (S.C.C.)] ,
and Ms. Duckett mentioned the decision of Law Society (British Columbia) v. Mangat[2001 CarswellBC 2168 (S.C.C.)], both
of which are recent decisions of the Supreme Court of Canada which certainly communicate a level of value of the solicitor/
client privilege which, if not constitutional in nature, has a constitutional timbre to it and so there will be a considerable debate
on that particular point.

50      If, in fact, solicitor/client privilege was not of a constitutional nature, it would be difficult to put forward the Originating
Notice of Motion in this instance, and therefore the Notice of Motion in and of itself raises that question. That is a serious and
triable issue. It is a serious and triable issue recently dealt with by the Supreme Court of Canada, albeit in different context.
It is not one which, in my view, can be set aside during the course of this debate. It is also not one which is raised on some
experimental basis by the Federation of Law Societies on a private reference. This is not a situation where the Federation of
Law Societies is coming before the Court to sidestep the fact that it does not, like the Governments of Canada, have the ability
to make References to the Courts for answers. It is genuinely coming here as a litigant saying, 'We are acting for the lawyers
of the Province of Alberta. The lawyers of the Province of Alberta are concerned about how to guide themselves under the
current regime of legislation, and they are afraid of the considerable penalties which are set out in the legislation that we are
talking about here.'

51      I should, in that respect, refer to, specifically, what the applicant's written submissions very helpfully point out in relation
to the implications of those Regulations and I am referring now to the written submissions filed on behalf of the Federation.

52      As pointed out by the Federation, section 5 of the Regulations provides that every legal counsel is subject to part 1 of
the Act when they engage in certain activities on behalf of any person or entity. I pause to mention that we are talking about
activities which are in the nature of transfer of funds, and movement of assets, and acquisition and sale of real estate, and a lot
of the many things which would have to be considered to be fundamental to the actions of a solicitor, at least as historically
understood in the history of the western world, shall we say.

53      Paragraph number 3 of the written submissions, the applicant goes on to say that legal counsel is defined by section 2 of
the Act as in the Province of Quebec an advocate or notary, and in any other province a barrister and solicitor. Clearly, then, the
standing of the Federation of Law Societies is clearly made out in that particular element of it.

54      It goes on to point out that section 5 of the Regulations and part 1 of the Act specifies that legal counsel are required to
report to a federal agency, the Financial Transactions and Reports Analysis Centre referred to in argument as FINTRAC. The
requirement to report concerns information regarding transactions engaged in on behalf of clients when there are reasonable
grounds to suspect that the transaction is related to the commission of a money laundering offence. This is important to emphasize
because, as mentioned before, the question of whether or not there is a serious and triable issue turns upon whether this is a
question involving the relationship between a lawyer and a client. Clearly, that was intended by the Regulations. It has to do
with lawyers and client, so at least in that sense, on the face of it, there is a serious and triable issue that connects to that point.

55      The applicant goes on to point out the information must be sent to FINTRAC within 30 days after the suspicion first
arises. This is what creates the time limitation problem that we have right now because the law came into effect on November
8th of 2001, and indeed the first of the 30-day limitations will expire on Saturday.

56      The information is required to be provided to FINTRAC in accordance with a schedule to the Regulations and it, as
pointed out by counsel for the Federation, is an extensive list of information. The Federation goes on to point out that section
8 of the Act prohibits legal counsel from disclosing to their clients that they have made suspicious transaction reports or from
disclosing the contents of the report with intent to prejudice the criminal investigation, whether or not one has begun.

57      I pause to comment on that, that particular aspect of the Act which is implicitly under challenge with the rest of them.
It is an interesting point because it raises a question which has been before the Court of Appeal of Alberta, at least recently,
in connection with whether or not a person is entitled to notice of an evidentiary step being taken against them by the police
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authorities. I am referring, in that respect, to a recent decision called S.A.B. in which the question of notice in relation to taking
DNA tests was the subject matter of the case and there was a split decision by the Court of Appeal, which is now before the
Supreme Court of Canada.

58      I only mention this in passing because it has to do with the ambit of section 8 and the fact that Parliament chose in this
particular instance to ensure that not only would legal counsel be required to provide the information, but they would likewise
be required to refrain from telling the client that they had done so.

59      The aspect of requiring legal counsel to refrain from doing so is somewhat reminiscent of the ex parte nature of search
warrants and, therefore, it does touch upon the point, though, that is raised in the serious and triable issue level and on the
irreparable harm issue raised by Ms. Duckett, because, as she pointed out both this morning and this afternoon, this element of
it is one of the things which the clients of lawyers in the Province of Alberta would have to raise a concern in their minds about
whether or not the government is extracting information behind their back.

60      The client, theoretically under this section, could not even ask the lawyer if they had done it and get an answer. Mind
you, that would put the lawyer in a rather awkward position. I will go no further there because we will debate that later.

61      The submission of the applicant goes on to refer to section 11 of the Act which states that nothing in part 1 "requires a
legal counsel to disclose any communication that is subject to solicitor/client privilege" and then they contend that nothing in
the Act prevents the disclosure of solicitor/client confidential information but indeed compels disclosure of the information as
listed in the schedule. In this particular respect, the ultimate argument, possibly, will be something reminiscent of the Lavallee
decision before the Supreme Court of Canada in relation to the role of the lawyer and whether or not this creates a conflict
between a lawyer and the client in relation to the handling of the obligations contained therein.

62      I mention in this respect those cases which are currently before the Supreme Court of Canada because one of the matters
which was of concern to Mr. Justice Côté when he orders judgment here in the Court of Appeal had to do with the question of
the -- create division of a wedge between a lawyer and a client in terms of a legal obligation and the -- I should just include
in this particular reference to go on to say that as pointed out by the applicant Federation of Law Societies, a very substantial
punishment is provided for under section 75 of the Act for noncompliance with this particular provision.

63      I recall mentioning the $25,000 fine and I can recall why I thought that. At the time, it seemed to me because of the
provisions of the Criminal Code dealing with summary conviction offences that that popped into my head when we were
debating the matter. But that is not the point that is important here, and suffice it to say that section 75 provides for an indictable
offence which is also hybrid and could be proceeded by summary conviction.

64      So having said that by way of the background in relation to this case, I do think that there are serious and triable issues
of a variety of sorts, but at least one is present, namely the impact that that would have on the solicitor/client relationship and
its impact upon solicitor/client privilege as well, which is a somewhat more narrow concept.

65      Now, it is true that Ms. Hutton did suggest that solicitor/client privilege will not be affected by simply providing information
as to the transfer of money from a client to a lawyer, or from a lawyer to a bank, or from one bank to another bank under some
form of extension of the privilege, and I have to say there is some jurisprudence on this of recent note. Nevertheless, that offers
no comfort whatsoever to Ms. Duckett and in light of section 8, which I have referred to, as well as section 11, it may not offer
any comfort to the legal profession to know that.

66      So let's turn, then, to the question of irreparable harm. As I mentioned before, the irreparable harm is raised on both sides
at this particular point. If I can oversimplify the submission made by Ms. Duckett in this particular respect, she set out three
basic suggestions constituting irreparable harm. The first was there would be harm directly to the client. The second was that
there would be harm to the lawyer. And the third, that there would be harm to the reputation of the bar and the very functioning
of the relationship between lawyers and clients. These are three elements of the argument that she put forward. A lot of them
centre around the question of creating divided loyalty between the client -- on the part of the lawyer toward the client and by
requiring the lawyer to be a stool pigeon, in a sense, even for information of a somewhat neutral nature which might also, as
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mentioned by Ms. Hutton, be largely obtained through examination of bank records which also will have to be provided to the
FINTRAC under this particular legislation.

67      The distinction that is made in this respect between lawyers and other forms of professionals that is accused, or is suggested
by Ms. Hutton to be one that is to be subject of criticism and would raise the eyebrows of the enlightened citizens of Canada
is an interesting question. It is one that is advocated strongly by the affiant in the affidavit to which reference has been made,
but I observe that in relation to lawyers the desire on the part of those who are advancing this particular piece of legislation to
ensure that lawyers are equally dragooned into this particular service along with the other forms of economic contributors, you
might say, of a professional nature, is based on the fact that lawyers have a unique advantage to this legislation. Of all the types
of individuals who might be, as pointed out by the affidavits, in a position to provide useful information for the purposes of
checking into money laundering, lawyers are right up there in terms of primary care candidates, and the interesting element of
that, then, is that it suggests that the very nature of lawyers is unique and special even from the proponents of this enactment.

68      Having said that, then, one wonders about the validity of an argument that lawyers are not being singled out -- sorry, that
the public is going to think that lawyers are being singled out for special treatment if they get an exemption that nobody else
gets, if they are being singled out for special treatment for the application of this particular law. Now, that is something which
will be debated in the future by us when we come to discussing this particular point. But in relation to the decision of whether
or not irreparable harm is met as a criterion for the purposes of determining whether or not there should be some form of stay,
I have to say that it seems to me that the position of lawyers is not being given any more special treatment than it has in almost
every other cognizable venue in which the issue has arisen.

69      It is true that Jeremy Bentham thought that only lawyers could come up with the solicitor/client privilege to protect
themselves, and only lawyers would dream up this sort of specialized location for them, but the late philosopher notwithstanding,
we have lived with this now for at least 150 or more years. It is well reflected as a difference between lawyers and other forms
of professionals who might deal in money with clients and I do not think that the enlightened public of Canada would think
that somehow there is a special nature to lawyers as some sort of pristine persons of honour who are therefore being given a
benefit of an assumption in their favour that is not available to other people. It is the special nature of a legal relationship which
is being sedulously fostered and not lawyers themselves.

70      In that respect, I might observe that the British Columbia Court of Appeal's contribution to the Lavallee debate which is
now before the Supreme Court of Canada divided to some extent of whether or not lawyers and law firms should be immune
from section 487 of the Criminal Code, as well as section 488 -- as well as from the interpretation of section 488.1 of the
Criminal Code. The dissenting opinion in the British Columbia Court of Appeal was that section 487 should still apply to
lawyers, as well, so that lawyers were not getting any special treatment, at least from her point of view, as the possible subjects
of ordinary search in an investigation of crime.

71      Indeed, Ms. Duckett's submission is that one should take into account in relation to deciding irreparable harm on the side
of the government that in fact lawyers are indeed individuals who are subject to the law and must obey the law. In relation to
that point I suppose I can summarize Ms. Duckett's contentions relative to irreparable harm to the government, and I use the
word government loosely because I understand Ms. Hutton's point on government and state. Ms. Duckett appears to say the
following, that the reason why there is no irreparable harm if a stay was entered in this instance to the government is because
the government did not have this legislation before anyway and it has taken a considerable time period to get to it between
1999 and the present time. I do not, in mentioning that, propose to editorialize on whether the government operated too slowly
or not. Ms. Duckett is simply making the point that the urgency of this hearing is not necessarily driven by urgency reflected
before the enactment of the legislation.

72      The second point she made, as I mentioned before, was that lawyers have duties. They have to obey the law, they cannot
obstruct justice, they cannot destroy evidence, they must in fact maintain records and so forth. In fact, she went on to embellish
that particular point about maintaining records by referring to the fact that lawyers are obliged to keep accounting records and
things of that sort. I would think that Ms. Hutton could riposte to that particular point by saying, 'Well, if in fact the obligation to
report to FINTRAC is not present, why would the lawyers keep the records in the form and with the content which is required
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by the Regulations. They would presumably just keep the information, if any, in the form that they normally would keep in
any record keeping they do in their files.'

73      In that particular point, I have to say we discussed the question of whether there would be an evidentiary impact on
the government's side if in fact the lawyers were not required to at least put the forms together in the forms required by the
legislation. I have to say that I think there would be an evidentiary impact on the government if they were not required to at least
put the forms together and that is something to be considered on the question of whether irreparable harm would follow from this.

74      Nevertheless, dealing with the points that Ms. Duckett has raised, as I mentioned before, it does seem to me relevant
to say that it is not irrelevant to observe that lawyers do have to maintain certain records in relation to the transactions with
which they are engaged.

75      Ms. Duckett went on to say as well that insofar as the harm question to the state in this matter is concerned if a stay was
entered, the privilege that lawyers have only goes so far and that in fact lawyers might be subject to search and apprehension
and inquiry and subpoena and all the rest of it.

76      So, in summary, then, and I have considerably oversimplified the position that Ms. Duckett has put forward in relation
to irreparable harm, it is this, is that lawyers would be placed in a completely untenable 'Hobson's Choice.' They would face
prosecution on the one side or face Law Society discipline on the other side, and that the divided loyalty situation would therefore
directly hamper them professionally speaking. It would also directly hamper their client in a manner which could not be repaired
simply by, for instance, the downstream immunity under section 7 of the Charter which was discussed earlier this morning.

77      In that respect, I am referring to the fact that if information is conscripted about the client, the derivative immunity in
relation to that information would only apply, arguably, within the contours of the decision of the Supreme Court of Canada in
R. v. S. (R.J.)[1995 CarswellOnt 2  (S.C.C.)] , and in British Columbia (Securities Commission) v. Branch[1995 CarswellBC
171  (S.C.C.) ], and so forth, and there are certain limitations in relation to that, which I do not need to get into now.

78      In addition, the derivative immunity would not protect third parties that might be affected by that whose information
might be contained in that documentation. Indeed, I have to say, that is exactly the point of this legislation. They want -- the
authorities, with conservatively good motives -- want to find out precisely that sort of information. That is the whole idea. So
in that sense there is a risk of harm to the client and that harm may not be trivial. The client himself might be an innocent dupe
of some other criminal organization and the acquisition of that information via the lawyer of that client may in fact face great
jeopardies for their client which the client might find more proximate and physical than we have not discussed.

79      As far as the reputation of the bar is concerned, there is the concern that the reliability of lawyers generally in this province
would become dubious, shall we say, on the subject of whether or not they could be trusted to keep their mouths shut, which is
what they are supposed to normally do in relation to their relationship with their clients are seeking advice.

80      On this point, I should mention, as well, since I have covered it briefly before, that while I agree that not every consultation
between a lawyer and a client is necessarily something governed by the solicitor/client privilege, the ability to draw that fine
distinction from case to case or situation to situation is not necessarily an easy one and the average citizen who is not a lawyer
would probably have that concern about the reputation of the bar because they would not know what it is about their lawyer
they could trust for sure and so there is the concern on that side.

81      So I will just say that is Ms. Duckett's position relative to the irreparable harm on her side and I have already mentioned
her position relative to the irreparable harm on the side of the government. As I say, I apologize for using the term government.
I do not think that is really the appropriate way of looking at it. It is the public interest which is really involved. So when I refer
to the word government, I am referring to public interest.

82      Now, as I said before, though, this is a case with irreparable harm arguments on the other side. The public interest argument
made on behalf of Canada by Ms. Hutton includes the types of damage which are not cosmetic. It is not a trivial matter to say
that a piece of legislation shall be suspended in its operation when it is a law of general application and a law of high motive and
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a law of clear purpose and a law that has a fairly discrete, almost mathematical structure to it, at least insofar as its requirements
are concerned. And I do not, in that respect, wish to dismiss an argument about vagueness or over breadth which might later on
come, but what I mean is, that in specific terms the focus of this particular demand upon professionals, including lawyers, is to
ensure that they report transactions and so at least we all understand what that essentially is involved.

83      As I mentioned before, I do not believe it is a simply cosmetic effect on the part of the government to have this law not
in effect for a period of time, especially this period of time. The reason I say that is I have to, I think, take judicial notice of
the fact that there is a worldwide investigation going on relative to the location of assets from terrorist organizations and there
is nothing to suggest, of course, that any lawyers in the Province of Alberta have the vaguest of knowledge or participation or
hint of any such in relation to such things.

84      However, on the international level there is a great deal of interest, not simply on the part of police agencies, but on the
part of states generally in making sure that the sources of income, whether direct or indirect, or sideways or anything else, are
dried up. That the ability of people to hide or park money for any of these purposes, including just routine organized crime, if
there is such a thing, is not encouraged and the effect of Madam Justice Allan's judgment in British Columbia, I do not wish
to make this as an interim comment about it, is taken by Canada as in a sense insulating the Province of British Columbia as a
place in which that sort of information can now be pipelined through lawyers, at least safely, at least for the time being at least.

85      So it is not -- my point there, as I said before -- it is not simply a trivial matter from the point of view of the government
in the practical application of this law. As I mentioned before, as well, the other side of that argument is that it is not a trivial
matter relative to the repute or the authority of government, either. The public has in recent years had something to say about
the role of courts in Canada in exercising their constitutional authority. This debate is a perfectly legitimate one in a democracy
and I therefore have to consider whether or not the undermining of this particular piece of legislation would have some form of
negative effect on the repute of the law by virtue of its effect on the authority of the government, shall we say.

86      I have to say, though, that I would not -- having said that -- I would not attach a whole lot of weight to that. Obviously
it might have some effect on the government if they passed a law which was completely ridiculous about how to physically
treat people and that got struck down by the courts and the public might think the courts are getting involved a little too much
there, but I would not think the enlightened public would actually think about that very hard before deciding that the courts
were right and that Parliament was off base.

87      So, passing from that point, then, having acknowledged that there are irreparable harm arguments on both sides of the
question, I then have to turn to balance of convenience. Balance of convenience, of course, raises the question that I mentioned to
counsel at the outset, which is, is there some form of remedy which can be offered which can address the concerns of irreparable
harm on both sides. I sought to locate that in the approach that I mentioned, namely the idea of saying, 'Okay, we will not
suspend the obligation of the lawyers to file the reports, we simply will not give the fruits of those reports to the government.'
We will make sure that the terms of the Regulation are still in force and effect and are not in any way stymied for future reference
while the application to challenge this legislation is ongoing. However, we will on the same token, not provide, in effect, the
fundamental breach -- feed the concerns that Ms. Duckett has used as described by way of a fundamental breach or fundamental
breakdown of the relationship between lawyers and clients.

88      The problem here is actually a very thorny one, I have to say, and it has caused me a lot of thought as to exactly how one
would deal with this. I would not want to seize on my own suggestion as being the fount of all wisdom or anything, because
it was merely an attempt on my part to attempt to determine some methodology which would not have a zero/sum character
to it, in other words, you lose, you win kind of a result.

89      I do think that as mentioned before, that both sides of this particular argument are manifestly important, both of them have
considerable weight, both of them invoke incredibly important social values in a constitutional democracy. The result, though,
is that it seems to me that I cannot let international pressure, as it were, and the needs of the law, conformity objective that has
been referred to very eloquently by Ms. Hutton, dilute or diminish the constitutional rights of Canadians, and where there is
a reasonable argument that those rights are protected fundamentally by the rule of lawyers, I do not feel that I should yield to
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that pressure and that philosophy, as strongly and well-placed and well-stated as it has been made, in somehow reducing the
constitutional rights of Canadians.

90      That leads me to conclude, therefore, that a form of stay should be entered pending the grant of this particular hearing,
holding of the hearing. And as I said before, therefore, it is a question of whether I use the form of stay that was considered by
Madam Justice Allan or something of the sort that I raised myself.

91      I know that what is going to happen is that regardless of how I call this somebody is going to appeal and they will get
before the Court of Appeal pretty quickly, and I am not too worried about that. I do my bit, they do theirs, but I conclude that in
the end result it would not, in my view, endanger the repute of the legal profession if I was to make the direction that I proposed
this morning, and that is therefore the stay will apply to this effect, that the obligation of lawyers under this particular Regulation
is not ended, it is not stayed, however, it is to be done in this manner: They will provide the documentation in the form required
by the regulation in sealed envelopes identifying their file number, not their file name, and the name of the lawyer. This will
be provided to the Law Society of Alberta for storage.

92      The Law Society of Alberta will not be subject to any search warrants in relation to any of these documents. I will enjoin
that, in other words, I will, if that is even within my jurisdiction, I would like to that, so I will do it and let somebody appeal it.
And the effect, therefore, is that lawyers will be required to do this, carry out the legislation, but they will not be turning over
their documentation to either the Court or to FINTRAC or other representatives of the government. And as I said before, the
lawyers will not be obliged to provide on the outside of the envelope anything more than a file number by which the lawyer can
determine who it is, who it is about, what the amounts involved are, or anything. It is, in other words, in a sense, a secret file that
is to be provided to the Law Society, the Law Society having very kindly agreed to be a repository for this particular material.

93      I would ask the Law Society to simply file stamp the envelopes when they arrive, as to date of receipt. They do not have
to keep any other records that they do not feel they want to in relation to it, they merely have to store the material and, as I said
before, I would make an order directing that this material cannot be seized from the offices of the Law Society without consent
of the Court. That is this Court. So, in other words, you cannot go to a Provincial Court Judge and get a search warrant, you
would have to come back here to get a search warrant to get any of that stuff.

94      This order is subject to review at the time of the -- if there is a fuller application for review of the stay or at the time of the
hearing of the actual motion challenging the Regulations and legislation. And is there anything else that counsel need to clarify
that? Any other preservative suggestions that you would have, Ms. Duckett about that?

95      MS. DUCKETT: It may be implicit in the order, but I take it if the legislation is upheld then those documents are to be
directed to FINTRAC, and if the legislation is successfully challenged the documents may be destroyed?

96      THE COURT: Well, actually, I would think they would be returned to the lawyers from whom they came, but destroyed,
I imagine the lawyers would have copies in there anyways, so -- do I have to actually put that in the order, do you think?

97      MS. HUTTON: My Lord, perhaps the matter could be left to an application at the time that the final determination as to
validity of the law is made. Parties appear and apply for an order for the proper disposition of the documents.

98      THE COURT: Right.

99      MS. DUCKETT: I suppose if it's clear that the documents will remain sealed until the final determination of the
constitutional issue, then the disposition of the documents can be dealt with at that time.

100      THE COURT: Right. And I should indicate, too, that I guess for clarification, although it is no doubt not a comfortable
thing, because I have not stayed the operation of the legislation and the regulation, the secrecy element of it still applies. In other
words, when a lawyer has provided a secret envelope to the Law Society, the lawyer is not entitled to let the client know that
he or she has done so. And that is, of course, subject to the ultimate determination of whether this law is valid or not, because
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obviously if I was to rule, by the way, that this law is invalid, the envelopes are not subject to the stay anymore, then it would
have to be somebody else who would have to take care of that after that, I would think.

101      So, are there any questions about that so as to clarify the effect of all that? I have talked for almost an hour, in fact
more than an hour.

102      MS. HUTTON: My Lord, just a couple of thoughts. As to notifying the profession as to this order, perhaps something
needs to happen there.

103      THE COURT: Well, I guess the Law Society presumably will do something, I do not know. They are not going to be
happy. I cannot make it -- my advice is going to be worth about what they think it is worth at this point.

104      I might say one thing about this law, is that it has been in the public eye for some time and the people who are engaged
in these transactions are already aware that the banks are not going to have this kind of exemption. So I think the people who
might be suspicious that their lawyers might be doing this sort of thing as against their interests may as a result be somewhat
cautious about what they try to pass through their lawyer's hands as a result, and I am afraid that that concerns me greatly, but
I do not think the average citizen buying a house is going to be affected by this, you know, or whatever. But that is beside the
point, I guess. So I do not have any suggestion, I guess, to make.

105      Any other comments that are -- or are we all worn out now? Okay. Thanks counsel. I appreciate that. This was a lot of
hard work on the part of everybody, a lot of reading, I must say, by me, and I will get back to you and Ms. Hutton in a second.
And I want to thank you all for this.

Application granted in part.

 

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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K.R.J. Appelant

c.

Sa Majesté la Reine Intimée

et

Procureur général du Canada, 
procureur général de l’Ontario, 
Association des avocats  
de la défense de Montréal, 
David Asper Centre for Constitutional Rights, 
Criminal Lawyers’ Association (Ontario) et 
Association des libertés civiles de la  
Colombie-Britannique Intervenants

Répertorié : R. c. K.R.J.

2016 CSC 31

No du greffe : 36200.

2015 : 2 décembre; 2016 : 21 juillet.

Présents : La juge en chef McLachlin et les juges Abella, 
Cromwell, Moldaver, Karakatsanis, Wagner, Gascon, 
Côté et Brown.

EN APPEL DE LA COUR D’APPEL DE LA 
COLOMBIE-BRITANNIQUE

Droit constitutionnel — Charte des droits — Droit de 
bénéficier de la peine la moins sévère — Détermination 
de la peine — Plaidoyer de culpabilité inscrit par l’in-
culpé à l’égard d’accusations d’inceste et de production 
de pornographie juvénile — Application rétrospective de 
modifications du Code criminel ayant pour effet d’ac-
croître la portée des mesures de surveillance dans la col-
lectivité auxquelles le juge qui détermine la peine peut 
soumettre un délinquant sexuel — Modifications appor-
tées après la perpétration des infractions, mais avant la 
détermination de la peine — Les nouvelles interdictions 
prévues par le Code criminel infligent-elles une peine, 
de sorte que leur application rétrospective restreigne le 
droit garanti par l’art. 11i) de la Charte? — Dans l’af-
firmative, cette restriction est-elle justifiée? — Reformu-
lation du critère qui permet d’assimiler une mesure à 
une peine pour les besoins de l’art. 11i) — Charte cana-
dienne des droits et libertés, art. 1, 11i) — Code crimi-
nel, L.R.C. 1985, c. C-46, art. 161(1)c), d).

K.R.J. Appellant

v.

Her Majesty The Queen Respondent

and

Attorney General of Canada, 
Attorney General of Ontario, 
Association des avocats  
de la défense de Montréal, 
David Asper Centre for Constitutional Rights, 
Criminal Lawyers’ Association (Ontario) and 
British Columbia Civil Liberties  
Association Interveners

Indexed as: R. v. K.R.J.

2016 SCC 31

File No.: 36200.

2015: December 2; 2016: July 21.

Present: McLachlin C.J. and Abella, Cromwell, 
Moldaver, Karakatsanis, Wagner, Gascon, Côté and 
Brown JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA

Constitutional law — Charter of Rights — Benefit 
of lesser punishment — Sentencing — Accused pleaded 
guilty to incest and making child pornography — Ret-
rospective application of amendments to Criminal Code 
expanding scope of community supervision measures 
sentencing judge can impose on sexual offenders — Of-
fences committed prior to amendments but accused 
sentenced after — Whether new prohibition measures 
contained in Criminal Code constitute punishment such 
that their retrospective operation limits right protected 
by s. 11(i) of Charter — If so, whether limit is justified 
— Reformulation of s. 11(i) test for punishment — Ca-
nadian Charter of Rights and Freedoms, ss. 1, 11(i) — 
Criminal Code, R.S.C. 1985, c. C-46, s. 161(1)(c), (d).
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L’alinéa 11i) de la Charte prévoit, lorsque la peine qui 
sanctionne une infraction est modifiée après la perpétra-
tion de celle-ci, mais avant la détermination de la peine, 
que le contrevenant a le droit « de bénéficier de la peine 
la moins sévère ». Lorsqu’une personne est déclarée cou-
pable d’une infraction sexuelle énumérée à l’égard d’une 
personne âgée de moins de 16 ans, le par.  161(1) du 
Code criminel confère au juge qui détermine la peine un 
pouvoir discrétionnaire lui permettant d’interdire au dé-
linquant de se livrer à différentes activités quotidiennes 
après sa libération et une fois de retour dans la collecti-
vité, sous réserve de certaines conditions ou exemptions. 
En 2012, le législateur a étendu la portée du par. 161(1) 
en conférant au juge le pouvoir d’interdire au délinquant 
sexuel d’avoir des contacts avec une personne âgée de 
moins de 16 ans (al. 161(1)c)) ou d’utiliser Internet ou 
tout autre réseau numérique (al. 161(1)d)). Le législateur 
entendait ainsi investir le juge qui détermine la peine 
d’un pouvoir discrétionnaire qui lui permette de sou-
mettre aux nouvelles interdictions tout contrevenant, y 
compris celui qui a commis l’acte criminel avant l’entrée 
en vigueur des modifications. En mars 2013, l’accusé a 
plaidé coupable à des accusations d’inceste et de produc-
tion de pornographie juvénile. Les infractions avaient été 
commises entre 2008 et 2011. Étant donné les déclara-
tions de culpabilité et l’âge de la victime, le juge était 
tenu de se demander s’il y avait lieu de prononcer une 
interdiction fondée sur le par. 161(1). La question s’est 
alors posée de savoir si les dispositions issues des mo-
difications de 2012 pouvaient s’appliquer rétrospective-
ment de sorte que l’accusé y soit assujetti.

Le juge chargé de la détermination de la peine a conclu 
qu’une ordonnance fondée sur les nouveaux al. 161(1)c) 
et d) constitue une peine au sens de l’al. 11i) de la Charte, 
de sorte que les dispositions ne peuvent s’appliquer ré-
trospectivement. Il a donc interdit sur le fondement de 
l’art. 161 les seules activités mentionnées dans la ver-
sion du par. 161(1) qui était en vigueur lorsque l’accusé 
avait commis les infractions. Dans le cadre de l’appel du 
ministère public, les juges majoritaires de la Cour d’ap-
pel ont conclu que les nouvelles interdictions issues des 
modifications de 2012 visaient à protéger le public, non 
à punir les contrevenants, de sorte qu’elles ne pouvaient 
être considérées comme une peine au sens de l’al. 11i). 
Ils ont accueilli l’appel et soumis l’accusé aux interdic-
tions prévues aux al. 161(1)c) et d), appliquant ceux-ci 
rétrospectivement.

Arrêt (les juges Abella et Brown sont dissidents en 
partie) : Le pourvoi est accueilli en partie. Les disposi-
tions issues des modifications apportées aux al. 161(1)c) 
et d) du Code criminel sont assimilées à une peine, de 
sorte que leur application rétrospective restreint le droit 

Section 11(i) of the Charter provides that, if the pun-
ishment for an offence is varied after a person commits 
the offence, but before sentencing, the person is entitled 
to “the benefit of the lesser punishment”. When offenders 
are convicted of certain sexual offences against a person 
under the age of 16 years, s. 161(1) of the Criminal Code 
gives sentencing judges the discretion to prohibit them 
from engaging in a variety of everyday conduct upon 
their release into the community, subject to any condi-
tions or exemptions the judge considers appropriate. In 
2012, Parliament expanded the scope of s. 161(1), em-
powering sentencing judges to prohibit sexual offenders 
from having any contact with a person under 16 years 
of age (s. 161(1)(c)) or from using the Internet or other 
digital network (s. 161(1)(d)). In doing so, Parliament in-
tended to give sentencing judges the discretion to impose 
the expanded prohibition measures on all offenders, even 
those who offended before the amendments came into 
force. In March 2013, the accused pleaded guilty to in-
cest and the creation of child pornography. The offences 
were committed between 2008 and 2011. By virtue of 
the convictions and the age of the victim, the sentenc-
ing judge was required to consider whether to impose 
a prohibition under s. 161(1). The question arose as to 
whether the 2012 amendments could operate retrospec-
tively such that they could be imposed on the accused.

The sentencing judge concluded that an order un-
der the new s. 161(1)(c) and (d) constitutes punishment 
within the meaning of s. 11(i) of the Charter, such that 
the provisions cannot be applied retrospectively. He 
therefore imposed a prohibition order under s. 161, but 
limited the prohibited activities to those described in the 
version of s. 161(1) that existed when the accused com-
mitted the offences. On the Crown appeal, the majority 
of the Court of Appeal concluded that the 2012 amend-
ments were enacted to protect the public, rather than to 
punish offenders, and therefore, they do not qualify as 
punishment within the meaning of s. 11(i). The major-
ity allowed the appeal and imposed the conditions in 
s. 161(1)(c) and (d) retrospectively on the accused.

Held (Abella and Brown JJ. dissenting in part): The 
appeal should be allowed in part. The amendments to 
s. 161(1)(c) and (d) of the Criminal Code qualify as pun-
ishment such that their retrospective operation limits the 
right protected by s. 11(i) of the Charter. Under s. 1 of 
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garanti par l’al. 11i) de la Charte. À la lumière de l’ar-
ticle premier de la Charte, l’application rétrospective 
de l’al. 161(1)c), qui permet d’interdire tout contact, ne 
constitue pas une restriction raisonnable du droit garanti 
par l’al. 11i), mais celle de l’al. 161(1)d), qui permet 
d’interdire l’utilisation d’Internet, constitue une restric-
tion raisonnable. Par conséquent, le pourvoi est accueilli 
quant à l’al. 161(1)c), mais rejeté quant à l’al. 161(1)d).

La juge en chef McLachlin et les juges Cromwell, 
Moldaver, Karakatsanis, Wagner, Gascon et Côté : L’ali-
néa 11i) de la Charte constitutionnalise la notion fonda-
mentale voulant que, en matière pénale, une disposition 
ne doive généralement pas s’appliquer rétrospectivement. 
Cette aversion de la Constitution pour les dispositions 
pénales d’application rétrospective tient principalement 
à la volonté de protéger l’équité des procédures crimi-
nelles et de garantir la primauté du droit. Les règles ap-
plicables aux sanctions criminelles doivent être claires et 
certaines. Pour faire jouer la protection de l’al. 11i), les 
nouvelles interdictions doivent constituer une « peine ». 
Dans R. c. Rodgers, 2006 CSC 15, [2006] 1 R.C.S. 554, 
la Cour a dégagé un critère à deux volets qui permet de 
décider si une conséquence équivaut ou non à une peine 
au sens de l’al. 11i) : (1) la mesure doit être une consé-
quence de la déclaration de culpabilité et faire partie des 
sanctions dont est passible un accusé pour une infraction 
donnée et (2) elle doit être conforme à l’objectif et aux 
principes de la détermination de la peine.

Deux précisions s’imposent relativement à ce critère. 
Premièrement, même si toute mesure imposée pour pro-
téger le public ne constitue pas une peine, la protection 
du public est au cœur de l’objectif et des principes de 
la détermination de la peine et elle n’est donc pas une 
considération suffisante pour décider qu’une sanction 
constitue ou non une peine. Par conséquent, la sanction 
qui vise à promouvoir la sécurité du public ne bénéficie 
pas d’une exception générale à la protection qu’offre 
l’al. 11i) et elle peut être considérée comme une peine. 
Deuxièmement, le critère qui permet d’assimiler une 
mesure à une peine pour les besoins de l’al. 11i) de la 
Charte doit englober une prise en compte plus claire et 
plus soutenue de l’incidence de la sanction sur le contre-
venant. Une telle prise en compte permet d’accroître le 
caractère équitable de la peine et la prévisibilité de son 
infliction et elle est compatible avec la jurisprudence de 
la Cour.

Ainsi, il convient de reformuler comme suit le critère 
permettant d’assimiler une mesure à une peine pour les 
besoins de l’al. 11i) : une mesure constitue une peine si 
(1) elle est une conséquence d’une déclaration de culpa-
bilité qui fait partie des sanctions dont est passible un 

the Charter, while the retrospective operation of the no 
contact provision in s. 161(1)(c) is not a reasonable limit 
on the s. 11(i) right, the retrospective operation of the 
Internet prohibition in s. 161(1)(d) is a reasonable limit. 
Accordingly, the appeal should be allowed with respect 
to s. 161(1)(c), but dismissed with respect to s. 161(1)(d).

Per McLachlin  C.J. and Cromwell, Moldaver, 
Karakatsanis, Wagner, Gascon and Côté JJ.: Section 11(i) 
of the Charter constitutionally enshrines the fundamental 
notion that criminal laws should generally not operate 
retrospectively. This constitutional aversion for retrospec-
tive criminal laws is primarily motivated by the desire to 
protect the fairness of criminal proceedings and safeguard 
the rule of law. Rules pertaining to criminal punishment 
should be clear and certain. To attract the protection of 
s. 11(i), the new prohibition measures must qualify as 
“punishment”. In R. v. Rodgers, 2006 SCC 15, [2006] 1 
S.C.R. 554, this Court developed a two-part test for de-
termining whether a consequence amounts to punishment 
under s. 11(i): (1) the measure must be a consequence of 
a conviction that forms part of the arsenal of sanctions to 
which an accused may be liable in respect of a particular 
offence; and (2) it must be imposed in furtherance of the 
purpose and principles of sentencing.

This test requires two clarifications. First, while not 
all measures imposed to protect the public constitute 
punishment, public protection is at the core of the pur-
pose and principles of sentencing and is therefore an 
insufficient litmus test for defining punishment. Thus, 
sanctions intended to advance public safety do not con-
stitute a broad exception to the protection s. 11(i) affords 
and may qualify as punishment. Second, the s. 11(i) test 
for punishment must embody a clearer, more meaning-
ful consideration of the impact a sanction can have on an 
offender. Doing so enhances fairness and predictability 
in punishment and is consistent with this Court’s juris-
prudence.

Accordingly, the s. 11(i) test for punishment should 
be restated as follows: a measure constitutes punishment 
if (1) it is a consequence of conviction that forms part 
of the arsenal of sanctions to which an accused may be 
liable in respect of a particular offence, and either (2) it 
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accusé pour une infraction donnée et (2)  soit elle est 
conforme à l’objectif et aux principes de la détermina-
tion de la peine, (3) soit elle a une grande incidence sur 
le droit du contrevenant à la liberté ou à la sécurité. Pour 
satisfaire au troisième volet du critère, la conséquence 
de la déclaration de culpabilité doit restreindre sensible-
ment la faculté qu’a une personne de se livrer à une ac-
tivité par ailleurs licite ou soumettre une personne à des 
contraintes substantielles auxquelles les autres citoyens 
ne sont pas soumis.

Au vu du critère ainsi reformulé, les nouvelles in-
terdictions issues des modifications apportées au 
par. 161(1) en 2012 constituent une peine. Elles sont 
une conséquence de la déclaration de culpabilité, elles 
sont conformes à l’objectif et aux principes de la déter-
mination de la peine et elles peuvent avoir une grande 
incidence sur le droit à la liberté et à la sécurité du 
contrevenant. De toute évidence, elles emportent l’in-
fliction d’une peine plus importante que les interdictions 
antérieures. Par conséquent, l’application rétrospective 
des dispositions qui les prévoient restreint le droit garanti 
par l’al. 11i) puisqu’elle empêche l’accusé de faire l’ob-
jet des mesures de surveillance dans la collectivité moins 
restrictives qui figuraient dans la version antérieure de 
l’art. 161, c’est-à-dire de la peine la moins sévère.

Pour être justifiée au regard de l’article premier de la 
Charte, la règle de droit qui restreint un droit constitu-
tionnel doit le faire conformément à un objectif suffi-
samment important qui se concilie avec les valeurs d’une 
société libre et démocratique. L’historique législatif 
de l’art. 161, son interprétation judiciaire et la manière 
dont il est conçu confirment que l’objectif prépondérant 
de l’article est de protéger les enfants contre la violence 
sexuelle aux mains de récidivistes. Il s’ensuit naturelle-
ment que l’objectif de l’application rétrospective des mo-
difications de 2012 — la mesure attentatoire — est de 
mieux protéger les enfants contre le risque que présente 
un contrevenant qui, comme l’accusé, a commis l’acte 
criminel avant l’entrée en vigueur des modifications, 
mais a été condamné après celle-ci. C’est en fonction de 
cet objectif que s’effectue l’analyse au regard de l’article 
premier et il s’agit d’un objectif suffisamment important 
pour justifier la poursuite de l’examen.

Il existe manifestement un lien rationnel entre cet ob-
jectif et l’octroi rétrospectif au tribunal qui détermine la 
peine d’un pouvoir discrétionnaire lui permettant de sou-
mettre à des contraintes le contrevenant qui représente 
toujours un risque pour les enfants du fait qu’il peut 
communiquer en personne ou en ligne avec eux et ac-
céder à de la pornographie juvénile en ligne (le moyen 
choisi). La raison et la logique suffisent pour établir que 

is imposed in furtherance of the purpose and principles 
of sentencing, or (3) it has a significant impact on an of-
fender’s liberty or security interests. To satisfy the third 
branch of this test, a consequence of conviction must sig-
nificantly constrain a person’s ability to engage in other-
wise lawful conduct or impose significant burdens not 
imposed on other members of the public.

Applying this reformulated test, the 2012 amend-
ments to s. 161(1) constitute punishment. The prohibi-
tions found in these amendments are a consequence of 
conviction, imposed in furtherance of the purpose and 
principles of sentencing, and they can have a significant 
impact on the liberty and security of offenders. Clearly, 
the 2012 amendments constitute greater punishment than 
the previous prohibitions. Accordingly, the retrospective 
operation of these provisions limits the s. 11(i) right as it 
deprives the accused of the benefit of the less restrictive 
community supervision measures captured in the previ-
ous version of s. 161 — that is, the lesser punishment.

To be justified under s. 1 of the Charter, a law that 
limits a constitutional right must do so in pursuit of a 
sufficiently important objective that is consistent with 
the values of a free and democratic society. The legisla-
tive history, judicial interpretation, and design of s. 161 
all confirm that the overarching goal of the section  is 
to protect children from sexual violence perpetrated by 
recidivists. It follows naturally that the objective of the 
retrospective operation of the 2012 amendments — the 
infringing measure — is to better protect children from 
the risks posed by offenders like the accused who com-
mitted their offences before, but were sentenced after, the 
amendments came into force. This latter objective an-
chors the s. 1 analysis and is of sufficient importance to 
warrant further scrutiny.

There is clearly a rational connection between this ob-
jective and retrospectively giving sentencing judges the 
discretionary power to limit those offenders who pose a 
continuing risk to children in contacting children in person 
or online, and in engaging with online child pornography 
(the means chosen). Reason and logic suffice to establish 
that Parliament proceeded rationally in opting to give 
s. 161(1)(c) and (d) retrospective effect. Further, given 

20
16

 S
C

C
 3

1 
(C

an
LI

I)



910 [2016] 1 S.C.R.R. v.  K.R.J.

le législateur a agi de manière rationnelle en conférant 
aux al.  161(1)c) et d) un effet rétrospectif. En outre, 
puisque l’art. 161 confère un pouvoir discrétionnaire et 
qu’il est adapté à son objectif, et comme l’application 
strictement prospective aurait compromis la réalisation 
intégrale de l’objectif du législateur, l’application ré-
trospective des al. 161(1)c) et d) porte atteinte au droit 
protégé par l’al. 11i) aussi peu qu’il est raisonnablement 
possible de le faire.

Enfin, il faut apprécier les effets préjudiciables et les 
effets bénéfiques de la règle de droit. Cette dernière étape 
de l’examen de la proportionnalité est importante car le 
tribunal peut alors transcender l’objectif de la règle de 
droit et se livrer à un examen rigoureux de l’incidence de 
la règle de droit sur la société libre et démocratique cana-
dienne d’une manière directe et explicite. Même si l’exa-
men suppose des jugements de valeur difficiles, il vaut 
mieux faire en sorte que ces jugements soient explicites, 
de manière à accroître la transparence et l’intelligibilité 
de la décision ultime. Bien que, de nos jours, au Canada, 
l’atteinte minimale occupe la place la plus grande dans le 
discours relatif à l’article premier, le tribunal peut, à cette 
dernière étape, se pencher sur l’essence de l’examen de 
la proportionnalité qui est au cœur de l’application de 
l’article premier.

Les effets préjudiciables de l’application rétrospective 
de l’al. 161(1)c) sont importants. Le nouvel al. 161(1)c) 
permet au tribunal d’aller beaucoup plus loin et d’inter-
dire d’avoir des contacts — notamment communiquer 
par quelque moyen que ce soit — avec une personne 
âgée de moins de 16 ans dans un lieu public ou privé. 
En condamnant un contrevenant comme l’accusé à une 
peine dont il ne se savait pas passible, l’application ré-
trospective de l’al. 161(1)c) compromet l’équité des pro-
cédures criminelles et la primauté du droit. Les enfants 
sont malheureusement victimes d’infractions sexuelles 
depuis des siècles. Le ministère public n’a présenté que 
peu d’éléments ou n’en a pas présenté du tout pour éta-
blir le degré de protection accrue offert par le nouvel 
al. 161(1)c) comparativement au libellé antérieur de l’in-
terdiction. Les effets bénéfiques éventuels pour la société 
sont négligeables et hypothétiques. Le ministère public 
n’a pas fait valoir l’existence d’une justification d’ordre 
temporel de la restriction rétrospective du droit et, pour-
tant, l’al. 11i) s’intéresse foncièrement au moment où 
intervient la modification d’une disposition à caractère 
punitif. L’application rétrospective de l’al. 161(1)c) ne 
saurait donc pas se justifier au regard de l’article premier. 
Dès lors, l’alinéa ne devrait s’appliquer que prospective-
ment, c’est-à-dire seulement au contrevenant dont l’acte 
criminel est postérieur à l’entrée en vigueur des nou-
velles dispositions en 2012.

the discretionary and tailored nature of s. 161 and the fact 
that a purely prospective application of the amendments 
would have compromised Parliament’s full objective, the 
retrospective operation of s. 161(1)(c) and (d) impairs the 
s. 11(i) rights as little as reasonably possible.

Finally, the deleterious and salutary effects of the law 
must be assessed. This final stage of the proportionality 
inquiry is important because it allows courts to transcend 
the law’s purpose and engage in a robust examination of 
the law’s impact on Canada’s free and democratic soci-
ety in direct and explicit terms. Although this examina-
tion entails difficult value judgments, it is preferable to 
make these judgments explicit, as doing so enhances the 
transparency and intelligibility of the ultimate decision. 
While the minimal impairment test has come to domi-
nate much of the s. 1 discourse in Canada, this final step 
permits courts to address the essence of the proportional-
ity enquiry at the heart of s. 1.

The deleterious effects flowing from the retrospec-
tive operation of s. 161(1)(c) are substantial. The new 
s. 161(1)(c) goes much further and prohibits any con-
tact — including communicating by any means — with 
a person who is under the age of 16 years in a public 
or private space. By impacting people like the accused 
with a punishment of which they had no notice, the ret-
rospective operation of s. 161(1)(c) undermines fairness 
in criminal proceedings and compromises the rule of law. 
Unfortunately, sexual offences against children have per-
sisted for centuries. The Crown has failed to lead much, 
if any, evidence to establish the degree of enhanced pro-
tection s. 161(1)(c) provides in comparison to the pre-
vious version of the prohibition. The benefits society 
stands to gain are marginal and speculative. The Crown 
has provided no temporal justification for the retrospec-
tive limitation, yet, at its root, s. 11(i) is about the timing 
of changes to penal laws. The retrospective operation of 
s. 161(1)(c) therefore cannot be justified under s. 1. As 
a result, s. 161(1)(c) should apply only prospectively — 
that is, only to offenders who committed their offences 
after the 2012 amendments came into force.
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Les effets préjudiciables de l’application rétrospective 
de l’al. 161(1)d) sont eux aussi importants. L’interdiction 
totale d’utiliser Internet ou tout autre réseau numérique 
constitue un plus grand empiétement que l’interdiction 
antérieure d’utiliser un ordinateur dans le but de commu-
niquer avec de jeunes personnes. Comme pour l’appli-
cation rétrospective de l’al. 161(1)c), l’infliction d’une 
peine dont le contrevenant ne pouvait se savoir passible 
cause un préjudice général à la société, notamment en 
compromettant l’équité des procédures criminelles et 
en remettant en question la primauté du droit. Toute-
fois, l’al. 161(1)d) s’attaque aux nouveaux préjudices 
graves dont l’infliction est précipitée par l’évolution 
rapide du contexte sociotechnologique. Ce contexte en 
constante évolution a modifié tant le degré que la nature 
du risque de violence sexuelle auquel sont exposées les 
jeunes personnes. Par conséquent, la version antérieure 
de l’art. 161 ne permettait plus de contrer le risque que 
courent les enfants de nos jours. Du fait qu’elle comble 
cette lacune législative et réduit les risques nouveaux, 
l’application rétrospective de l’al.  161(1)d) comporte 
des effets bénéfiques importants assez concrets. L’inter-
diction antérieure n’était plus adaptée à l’évolution du 
risque. Tout bien considéré, le législateur était justifié, vu 
le contexte unique dans lequel il intervenait, de confé-
rer à l’al. 161(1)d) un effet rétrospectif. Les préjudices 
en jeu sont particulièrement convaincants. Le régime lé-
gislatif a une portée très bien circonscrite et confère un 
pouvoir discrétionnaire. L’interdiction d’utiliser Internet, 
même si elle est attentatoire, ne fait pas partie des sanc-
tions les plus lourdes, telle la peine d’emprisonnement 
accrue. Les effets bénéfiques de la règle de droit l’em-
portent sur ses effets préjudiciables.

Bref, les interdictions prévues aux al. 161(1)c) et d) 
depuis les modifications apportées en 2012 peuvent être 
assimilées à une peine en raison tant de leur objectif que 
de leurs répercussions. L’application rétrospective de ces 
interdictions restreint donc le droit garanti par l’al. 11i) 
de la Charte. L’application rétrospective de l’al. 161(1)c), 
qui permet d’interdire tout contact, ne constitue pas une 
restriction raisonnable du droit garanti par l’al. 11i), mais 
celle de l’al. 161(1)d), qui permet d’interdire l’utilisation 
d’Internet, constitue une restriction raisonnable.

La juge Abella (dissidente en partie) : L’atteinte de 
l’al. 161(1)d) à la Charte ne saurait se justifier. Le libellé 
de l’al. 11i) est sans équivoque. La formulation absolue 
employée à l’art. 11 par les rédacteurs de la Charte doit 
influer sur l’analyse que commande l’article premier par 
l’exigence de la justification la plus stricte.

Le ministère public a le fardeau de preuve le plus 
strict qui soit, de sorte qu’il doit convaincre le tribunal 

The deleterious effects resulting from the retrospec-
tive operation of s.  161(1)(d) are also significant. A 
complete ban on using the Internet or other digital net-
work is more intrusive than the previous ban on using 
a computer system for the purpose of communicating 
with young people. As with the retrospective operation 
of s. 161(1)(c), the imposition of punishment without 
notice translates into broader societal harms, including 
compromising the fairness of criminal proceedings and 
challenging the rule of law. However, s. 161(1)(d) is di-
rected at grave, emerging harms precipitated by a rapidly 
evolving social and technological context. This evolv-
ing context has changed both the degree and nature of 
the risk of sexual violence facing young persons. As a 
result, the previous iteration of s. 161 became insufficient 
to respond to the modern risks children face. By clos-
ing this legislative gap and mitigating these new risks, 
the benefits of the retrospective operation of s. 161(1)(d) 
are significant and fairly concrete. The previous prohi-
bition was insufficient to address the evolving risks. On 
balance, Parliament was justified in giving s. 161(1)(d) 
retrospective effect in the unique context within which 
it was legislating. The harms at stake are particularly 
powerful. The statutory regime is highly tailored and dis-
cretionary. An Internet prohibition, while invasive, is not 
among the most onerous punishments, such as increased 
incarceration. The benefits of the law outweigh its del-
eterious effects.

In summary, the 2012 amendments to s. 161(1)(c) and 
(d) qualify as punishment based on both the objective 
and impact of the prohibitions. The retrospective imposi-
tion of these prohibitions therefore limits the right pro-
tected by s. 11(i) of the Charter. While the retrospective 
operation of the no contact provision in s. 161(1)(c) is 
not a reasonable limit on the s. 11(i) right, the retrospec-
tive operation of the Internet prohibition in s. 161(1)(d) 
is a reasonable limit.

Per Abella J. (dissenting in part): The Charter breach 
of s.  161(1)(d) cannot be justified. The wording of 
s. 11(i) is unequivocal. The absolutist language used by 
the drafters of the Charter in s. 11 must colour the s. 1 
analysis by demanding the most stringent of justifica-
tions.

The Crown has the highest possible evidentiary bur-
den, namely, to demonstrate through compelling evidence 
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que l’application des dispositions antérieures aurait si 
considérablement compromis les objectifs de l’État que 
l’application rétrospective d’une peine plus sévère était 
justifiée. Le dossier de preuve du ministère public en 
l’espèce est insuffisant pour justifier l’application ré-
trospective des dispositions contestées. Loin d’offrir 
une preuve de nature à convaincre, le ministère public 
n’a produit à l’appui de l’al. 161(1)d) aucun élément se-
lon lequel les dispositions antérieures compromettaient 
si considérablement les objectifs de l’État que l’appli-
cation rétrospective d’interdictions de plus grande por-
tée était justifiée. Si, pour justifier la restriction du droit 
garanti à l’al. 11i), il suffit d’invoquer la réduction pos-
sible des taux de récidive, de pair avec l’évolution tech-
nologique ou toute autre considération, l’État pourrait 
en théorie justifier dans tous les cas l’application rétros-
pective de peines accrues, au point de réduire à néant 
l’al. 11i) de la Charte. En l’espèce, nul élément de la 
preuve n’indique comment l’application rétrospective de 
l’al. 161(1)d) devait réduire ou aurait réduit les taux de 
récidive davantage que ne le permettaient les anciennes 
interdictions. Par conséquent, il y accord avec les juges 
majoritaires que les al. 161(1)c) et d) du Code criminel 
contreviennent tous deux à l’al. 11i) de la Charte et que 
l’al. 161(1)c) ne peut être justifié au regard de l’article 
premier. L’alinéa 161(1)d) ne peut cependant pas être 
justifié non plus.

Le juge Brown (dissident en partie) : Comme le 
concluent les juges majoritaires, chacune des interdic-
tions que le juge qui détermine la peine peut prononcer 
en vertu des al. 161(1)c) et d) du Code criminel constitue 
une peine au sens de l’al. 11i) de la Charte et l’applica-
tion rétrospective des dispositions qui les prévoient contre-
vient à l’al. 11i). Le ministère public s’est certes acquitté 
de son obligation de justifier l’atteinte au droit garanti par 
l’al. 11i) en ce qui concerne l’interdiction d’utiliser Inter-
net prévue à l’al. 161(1)d). Toutefois, il s’en est également 
acquitté quant à l’interdiction prévue à l’al. 161(1)c), à sa-
voir celle d’avoir des contacts avec des enfants. L’applica-
tion rétrospective des deux interdictions devrait donc être 
jugée conforme à l’article premier de la Charte.

Le préjudice que vise à contrer l’al. 11i) n’est donc 
pas la peine comme telle, mais plutôt le moyen par lequel 
elle est infligée. Cette caractéristique de la protection de 
l’al. 11i) fondée sur le moyen entre en jeu dans l’ana-
lyse que commande l’article premier, étant donné que, 
dans l’arrêt Oakes, la Cour se penche sur la proportion-
nalité de l’objectif législatif et des effets attentatoires à la 
Charte qui découlent des mesures prises pour l’atteindre, 
et non sur le choix du moyen qui équivaut en soi à une 
atteinte constitutionnelle. L’application du critère de l’ar-
rêt Oakes ne se veut pas formaliste, et elle ne devrait pas 

that the previous provisions so significantly undermined 
the government’s objectives, that the retrospective ap-
plication of the greater punishment was justified. The 
Crown’s evidentiary record here was insufficient to jus-
tify the retrospective application of the impugned provi-
sions. Far from offering compelling evidence, the Crown 
offered no evidence in the context of s.  161(1)(d), to 
show that the former provisions so significantly under-
mined its objectives, that the retroactive application of 
greater restrictions was justified. If all that is needed to 
justify a breach of s. 11(i) is the suggestion of a possible 
reduction in recidivism rates, whether based on changes 
in technology or otherwise, the state could, in theory, jus-
tify the retrospective application of more stringent pun-
ishments so routinely that s. 11(i) is written out of the 
Charter. In this case, there was no evidence about how 
the retrospective application of s. 161(1)(d) was expected 
to, or would, reduce recidivism rates any more than those 
under the former restrictions. As a result, while there is 
agreement with the majority that both s. 161(1)(c) and (d) 
of the Criminal Code violate s. 11(i) of the Charter and 
that s. 161(1)(c) cannot be justified under s. 1, neither can 
s. 161(1)(d) be justified.

Per Brown J. (dissenting in part): There is agreement 
with the majority that the conditions which a sentenc-
ing judge may impose under s. 161(1)(c) and (d) of the 
Criminal Code constitute punishment within the mean-
ing of s. 11(i) of the Charter and that their retrospective 
application infringes s. 11(i). There is also agreement 
that the Crown has met its burden of justifying the in-
fringement of s. 11(i) in respect of the conditions relat-
ing to Internet use contained in s. 161(1)(d). However, 
the Crown has also done so in respect of the conditions 
imposable under s. 161(1)(c) relating to contact with 
children. The retrospective application of both conditions 
should therefore be upheld under s. 1 of the Charter.

The harm addressed by s. 11(i) is not the punishment 
itself, but rather the means by which it is imposed. This 
means-based quality of the s. 11(i) protection affects the 
analysis to be applied under s. 1, since the Oakes analy-
sis considers the proportionality between a legislative 
objective and the Charter-infringing effects resulting 
from its pursuit, not the choice of means that, by itself, 
constitutes a Charter infringement. The Oakes test is not, 
and should not be treated as, a technical inquiry. The ma-
jority’s rigid and acontextual application of Oakes causes 
it to lose sight of the broader context and overall goals 

20
16

 S
C

C
 3

1 
(C

an
LI

I)



[2016] 1 R.C.S. 913R.  c.  K.R.J.

être tenue pour telle. En appliquant l’arrêt Oakes avec 
rigidité et sans tenir compte du contexte, les juges ma-
joritaires perdent de vue le tableau général et l’objectif 
global du législateur. Ils soumettent le législateur à une 
norme de preuve très stricte et lui refusent ainsi la marge 
de manœuvre dont il a besoin pour s’acquitter de sa fonc-
tion de mise en œuvre de politiques en matière législa-
tive lorsqu’il s’agit de s’attaquer à un problème social 
chronique. Ils exigent en outre une preuve directe des 
effets bénéfiques escomptés, mais étant donné la nature 
chronique du problème, il est impossible de produire une 
telle preuve.

Pour se prononcer utilement sur la proportionnalité, il 
faut donc rechercher plus largement l’intention du légis-
lateur en raison de la caractéristique propre à l’al. 11i), 
soit la protection fondée sur le moyen. La mesure atten-
tatoire qui doit être soumise à l’examen consiste dans la 
totalité des modifications apportées à l’art. 161. La ca-
ractérisation par les juges majoritaires de l’objectif de 
cette mesure, à savoir accroître la protection qu’offre aux 
enfants l’art. 161 contre le risque de préjudice que repré-
sentent les personnes déclarées coupables d’infractions 
sexuelles, doit être retenue. L’application rétrospective 
des dispositions issues des modifications a un lien ration-
nel avec cette vocation protectrice, car le risque que le 
contrevenant s’en prenne à nouveau sexuellement à des 
enfants n’a rien à voir avec le fait que l’acte criminel a 
été commis avant ou après l’adoption de la mesure. Et 
vu l’objectif du législateur d’accroître la protection 
qu’offre aux enfants l’art.  161, aucune autre mesure 
moins attentatoire ne ferait jouer la protection offerte par 
le par. 161(1) dans le cas du contrevenant qui a commis 
l’acte criminel avant l’entrée en vigueur des modifica-
tions et qui présente un risque de récidive.

La dernière étape de l’examen de la proportionnalité 
se rattache à l’incidence réelle et aux effets bénéfiques 
de la règle de droit, mais l’objet de la mise en balance 
est somme toute de nature beaucoup plus abstraite et phi-
losophique : l’effet préjudiciable sur le droit garanti par 
la Charte comparé à l’effet bénéfique recherché pour la 
société. Il faut bien se garder d’imposer un fardeau de 
preuve trop strict. Or, c’est précisément ce que font les 
juges majoritaires en exigeant une preuve empirique 
alors qu’il n’en existe aucune. Compte tenu du contexte 
social complexe dans lequel les politiques du législateur 
voient souvent le jour, il sera parfois difficile, voire im-
possible, pour l’État d’avancer une preuve fiable et di-
recte des effets bénéfiques d’une mesure.

Les juges majoritaires font erreur en exagérant les 
effets préjudiciables de l’application rétrospective de 
l’al. 161(1)c) tout en sous-estimant ses effets bénéfiques. 

sought by Parliament. It holds Parliament to an exacting 
standard of proof, thereby denying Parliament the room 
necessary to perform its legislative policy-development 
role when addressing a chronic social problem. And it 
also insists on direct evidence of anticipated benefits 
which, given that chronic nature of the harm, is likely 
impossible to obtain.

A broad examination of Parliament’s purpose is nec-
essary in order to anchor a useful proportionality analysis 
because of the unique means-based quality of s. 11(i)’s 
protection. The measure that gave rise to the Charter in-
fringement, and which should anchor the proportionality 
analysis, comprises the amendments to s. 161 as a whole. 
And, as to that measure, the majority’s characterization 
of the objective should be accepted: the objective is to 
enhance the protection s. 161 affords to children against 
the risk of harm posed by sexual offenders. The retro-
spective application of these amendments is rationally 
connected to that protective purpose, since the risk an 
offender poses to reoffend sexually against children is 
not affected by whether the offence occurred before or 
after the measure’s enactment. And, given Parliament’s 
objective of enhancing the protections that s. 161 affords 
to children, there are no less-impairing alternate measure 
that would allow for s. 161(1)’s protections to be real-
ized in respect of an offender who committed his or her 
offence before the amendments came into force and who 
poses a risk to reoffend.

The final stage of the proportionality analysis is tied 
to the practical impacts and benefits of the law, but what 
is ultimately being weighed is much more abstract and 
philosophical: the detriment to Charter-protected rights 
against the public benefit sought. Insisting upon too 
strict an evidentiary burden must be carefully avoided. 
However, the majority does precisely that by demanding 
empiricism where none can exist. Given the complex so-
cial context in which Parliament develops policy, it will 
sometimes be difficult, if not impossible, for the state to 
provide reliable and direct evidence of the benefits its 
measure will achieve.

The majority errs by overstating the deleterious ef-
fects of s. 161(1)(c)’s retrospective operation while un-
derstating its salutary effects. Section 161(1)(c) prohibits 
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Cette disposition n’interdit que les contacts non super-
visés avec des enfants, et l’ordonnance rendue sur son 
fondement peut être assortie de toute exemption que le 
juge chargé de déterminer la peine estime indiquée. L’in-
terprétation par les juges majoritaires de la restriction 
du droit à la liberté opérée par l’al. 161(1)c) est indû-
ment libérale et va directement à l’encontre du principe 
bien établi en droit criminel voulant que l’interdiction 
d’une conduite doive être interprétée restrictivement. En 
outre, l’accent mis par les juges majoritaires sur l’exis-
tence d’une justification d’ordre temporel convaincante 
de l’application rétrospective de l’al. 161(1)c) dans leur 
appréciation de l’effet préjudiciable de l’application ré-
trospective n’est pas opportun. Ils remettent essentielle-
ment en cause l’objectif poursuivi par le législateur par 
l’augmentation rétrospective de la peine lorsqu’ils se de-
mandent s’il était véritablement urgent et réel. Les consi-
dérations d’ordre temporel ne sont pas pertinentes pour 
apprécier l’effet préjudiciable d’une peine d’application 
rétrospective sur la primauté du droit, car toute modifica-
tion apportée rétrospectivement à une règle de droit porte 
atteinte à la primauté du droit, quelle que soit la motiva-
tion du législateur.

En ce qui a trait aux effets bénéfiques, le risque que 
fait courir aux enfants un contrevenant comme l’accusé 
ne peut tout simplement pas être réduit en appliquant la 
version antérieure du par. 161(1). Selon la preuve dont 
disposait le législateur, la plupart des infractions sexuelles 
perpétrées contre des enfants le sont par des membres de 
la famille ou par des connaissances. La version antérieure 
du par. 161(1) ne pouvait empêcher le délinquant d’inte-
ragir avec des enfants dans un lieu privé, alors que c’est 
précisément le contexte dans lequel le délinquant présente 
le risque le plus grand de récidive sexuelle contre des en-
fants. Les effets bénéfiques de l’application rétrospective 
de l’al. 161(1)c) paraissent manifestes.

Les raisons invoquées par les juges majoritaires 
à l’appui de leur conclusion selon laquelle est justi-
fiée la restriction du droit garanti par l’al. 11i), du fait 
de l’application rétrospective de l’al. 161(1)d), valent 
également toutes pour l’application rétrospective de 
l’al. 161(1)c). L’interdiction que prévoit l’al. 161(1)c) 
est elle aussi très bien circonscrite et relève du pouvoir 
discrétionnaire puisqu’elle n’est prononcée que lorsque 
le juge qui détermine la peine conclut qu’elle est néces-
saire et, en outre, qu’elle fait l’objet de toute exemption 
que le juge indique. Si l’application rétrospective de 
l’al. 161(1)d) constitue une restriction proportionnée et 
justifiée du droit que l’al. 11i) garantit au contrevenant, 
il doit en aller de même pour l’application rétrospective 
de l’al. 161(1)c).

only unsupervised contact with children, and is subject 
to any other exemptions that the sentencing judge sees 
fit to impose. The majority’s interpretation of the restric-
tion on liberty worked by s. 161(1)(c) is over-expansive 
and is at odds with the well-established principle that 
the criminal law’s prohibitions on conduct should be 
construed strictly. Further, the majority’s insistence on 
a compelling temporal justification for the retrospective 
operation of s. 161(1)(c) when assessing the deleterious 
impact of its retrospective operation on the rule of law is 
inappropriate. The majority is, in substance questioning 
whether Parliament’s objective in enacting a retrospec-
tive increase in punishment was truly pressing and sub-
stantial. Temporal considerations are not relevant when 
assessing the deleterious effect of a retrospective punish-
ment on the rule of law because all retrospective changes 
to the law derogate from the rule of law, irrespective of 
Parliament’s reasons for enacting them.

As to the salutary effects, the risk posed to children 
by offenders like the accused simply cannot be mitigated 
by the original version of s. 161(1). The evidence before 
Parliament showed that a majority of sexual offences 
against children were committed by family members or 
acquaintances. The previous version of s. 161(1) could 
not be used to restrict an offender’s ability to interact 
with children in private, even if that is where the offender 
poses the greatest risk to reoffend sexually against chil-
dren. The salutary effects of s. 161(1)(c)’s retrospective 
operation seem manifest.

All the reasons identified by the majority in support 
of the conclusion that the limit imposed on the s. 11(i) 
right by the retrospective application of s. 161(1)(d) is 
justified are equally applicable to the retrospective ap-
plication of s. 161(1)(c). The condition in s. 161(1)(c) is 
also highly tailored and discretionary, since it is imposed 
only where the sentencing judge deems it necessary, and 
also since it is subject to such exemptions as the sentenc-
ing judge sees fit to allow. If the retrospective operation 
of s. 161(1)(d) is a proportional and justified limit on an 
offender’s s. 11(i) right, the retrospective operation of 
s. 161(1)(c) must be as well.
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La mise en balance des effets préjudiciables et des ef-
fets bénéfiques d’une règle de droit attentatoire ne consti-
tue pas un calcul utilitaire objectif, car le tribunal doit 
soupeser des choses non mesurables, en l’occurrence 
l’effet préjudiciable sur le délinquant sexuel et sur la pri-
mauté du droit par rapport à l’effet bénéfique possible de 
la protection des enfants contre les délinquants sexuels. 
Cependant, malgré l’impossibilité de soupeser objecti-
vement des choses non mesurables, le tribunal de révi-
sion doit néanmoins arriver à une conclusion raisonnée. 
Les effets bénéfiques escomptés en l’espèce justifient la 
restriction des droits : les préjudices que l’on cherche à 
contrer sont graves et persistants et justifient la prise de 
mesures législatives relevant du droit criminel. La portée 
des dispositions est suffisamment circonscrite pour que 
les droits du contrevenant garantis par l’al. 11i) ne soient 
pas indûment restreints. Ni l’al. 161(1)c) ni l’al. 161(1)d) 
n’emportent un accroissement draconien de la peine in-
fligée. Tout bien considéré, l’effet bénéfique potentiel de 
l’application rétrospective des alinéas en cause qui ré-
side dans la protection accrue des enfants contre tous les 
délinquants sexuels susceptibles de récidiver et de s’en 
prendre à nouveau à eux, peu importe le moment où le 
contrevenant a commis une infraction énumérée, prime 
l’effet modéré qui en résulte sur l’équité des procédures 
criminelles et sur la primauté du droit.
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Nicholas St-Jacques et Lida Sara Nouraie, pour 
l’intervenante l’Association des avocats de la dé-
fense de Montréal.

John Norris et Cheryl Milne, pour l’intervenant 
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Matthew R. Gourlay, pour l’intervenante Crim-
inal Lawyers’ Association (Ontario).

Emily MacKinnon et Michael  A. Feder, pour 
l’intervenante l’Association des libertés civiles de 
la Colombie-Britannique.

Version française du jugement de la juge en 
chef McLachlin et des juges Cromwell, Moldaver, 
Karakatsanis, Wagner, Gascon et Côté rendu par

La juge Karakatsanis —

I. Introduction

[1] Un tribunal devrait se prononcer sur la conduite 
d’une personne et sur les conséquences juridiques 
qui en découlent en fonction du droit qui s’appliquait 
au moment de la conduite reprochée. C’est là un pré-
cepte fondamental de notre système juridique.

[2] Conformément à ce principe, l’al. 11i) de la 
Charte canadienne des droits et libertés prévoit, 
lorsque la peine qui sanctionne une infraction est 
modifiée après la perpétration de celle-ci, mais 
avant la détermination de la peine, que le contreve-
nant a le droit « de bénéficier de la peine la moins 
sévère ». Comme les autres droits consacrés par 
l’art. 11 de la Charte, celui conféré à l’al. 11i) revêt 
une importance fondamentale pour notre système 
de justice, car il assure l’équité des procédures cri-
minelles et garantit la primauté du droit.

[3] Lorsqu’une personne est déclarée coupable 
d’une infraction sexuelle énumérée à l’égard d’une 
personne âgée de moins de 16 ans, le par. 161(1) 
du Code criminel, L.R.C. 1985, c. C-46, confère 
au juge qui détermine la peine un pouvoir discré-
tionnaire lui permettant de lui interdire de se li-
vrer à différentes activités quotidiennes après sa 
libération et une fois de retour dans la collectivité, 

Nicholas St-Jacques and Lida Sara Nouraie, for 
the intervener Association des avocats de la défense 
de Montréal.

John Norris and Cheryl Milne, for the intervener 
the David Asper Centre for Constitutional Rights.

Matthew R. Gourlay, for the intervener the Crim-
inal Lawyers’ Association (Ontario).

Emily MacKinnon and Michael A. Feder, for the 
intervener the British Columbia Civil Liberties As-
sociation.

The judgment of McLachlin C.J. and Cromwell, 
Moldaver, Karakatsanis, Wagner, Gascon and 
Côté JJ. was delivered by

Karakatsanis J. —

I. Introduction

[1] People’s conduct and the legal consequences 
that flow from it should be judged on the basis of 
the law in force at the time. This is a basic tenet of 
our legal system.

[2] In recognition of this principle, s. 11(i) of the 
Canadian Charter of Rights and Freedoms pro-
vides that, if the punishment for an offence is var-
ied after a person commits the offence, but before 
sentencing, the person is entitled to “the benefit of 
the lesser punishment”. Like the other legal rights 
enshrined in s. 11 of the Charter, s. 11(i) is fun-
damentally important to our justice system because 
it protects the fairness of criminal proceedings and 
safeguards the rule of law.

[3] When offenders are convicted of certain sexual 
offences against a person under the age of 16 years, 
s.  161(1) of the Criminal Code, R.S.C. 1985, 
c. C-46, gives sentencing judges the discretion to 
prohibit them from engaging in a variety of every-
day conduct upon their release into the community, 
subject to any conditions or exemptions the judge 
considers appropriate. In 2012, Parliament expanded  
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sous réserve des conditions ou exemptions qu’il in-
dique. En 2012, le législateur a étendu la portée du 
par. 161(1) en conférant au juge le pouvoir d’inter-
dire au délinquant sexuel d’avoir des contacts avec 
une personne âgée de moins de 16 ans (al. 161(1)c)) 
ou d’utiliser Internet ou tout autre réseau numé-
rique (al. 161(1)d)).

[4] Le législateur entendait ainsi investir le juge 
qui détermine la peine d’un pouvoir discrétionnaire 
lui permettant de soumettre aux nouvelles inter-
dictions tout contrevenant, y compris celui qui a 
commis l’infraction avant l’entrée en vigueur des 
modifications. Autrement dit, l’intention du lé-
gislateur était que les modifications de 2012 s’ap-
pliquent de manière rétrospective.

[5] Nous devons décider si l’application rétros-
pective des dispositions issues des modifications 
de 2012 (les nouveaux al. 161(1)c) et d) du Code 
criminel) est constitutionnelle. Deux questions sub-
sidiaires se posent alors. Premièrement, les interdic-
tions prévues aux al. 161(1)c) et d) constituent-elles 
une « peine », de sorte que leur application rétros-
pective restreigne le droit garanti par l’al. 11i) de la 
Charte? Deuxièmement, dans l’affirmative, s’agit-il 
d’une restriction raisonnable dont la justification 
peut se démontrer au regard de l’article premier de 
la Charte? L’application des nouvelles interdictions 
au contrevenant dont les actes criminels sont ulté-
rieurs à l’entrée en vigueur des modifications n’est 
pas en cause.

[6] Je conclus que les interdictions prévues aux 
al. 161(1)c) et d) depuis les modifications apportées 
en 2012 peuvent être assimilées à une peine en rai-
son tant de leur objectif que de leurs répercussions. 
L’application rétrospective de ces interdictions res-
treint donc le droit garanti par l’al. 11i) de la Charte.

[7] En ce qui concerne l’article premier de la 
Charte, je tire des conclusions opposées à l’égard 
des al. 161(1)c) et d). L’application rétrospective de 
l’al. 161(1)c), qui permet d’interdire tout contact, ne 
constitue pas une restriction raisonnable du droit ga-
ranti par l’al. 11i), mais celle de l’al. 161(1)d), qui 
permet d’interdire l’utilisation d’Internet, constitue 
une restriction raisonnable. Ma conclusion relative à 

the scope of s.  161(1), empowering sentencing 
judges to prohibit sexual offenders from having 
any contact with a person under 16 years of age 
(s. 161(1)(c)) or from using the Internet or other dig-
ital network (s. 161(1)(d)).

[4] In doing so, Parliament intended to give sen-
tencing judges the discretion to impose the ex-
panded prohibition measures on all offenders, even 
those who offended before the amendments came 
into force. In other words, Parliament intended the 
2012 amendments to operate retrospectively.

[5] The issue in this appeal is whether the ret-
rospective operation of the 2012 amendments to 
s. 161(1)(c) and (d) of the Criminal Code is con-
stitutional. This issue engages two subsidiary ques-
tions. First, do the prohibition measures contained 
in s.  161(1)(c) and (d) constitute “punishment” 
such that their retrospective operation limits s. 11(i) 
of the Charter? Second, if so, is the limit a reason-
able one as can be demonstrably justified under s. 1 
of the Charter? The application of these expanded 
prohibition measures to offenders who commit-
ted their offences after the amendments came into 
force is not at issue.

[6] I conclude that the 2012 amendments to 
s. 161(1)(c) and (d) qualify as punishment based on 
both the objective and impact of the prohibitions. 
The retrospective imposition of these prohibitions 
therefore limits s. 11(i) of the Charter.

[7] Turning to s. 1 of the Charter, I reach oppo-
site conclusions with respect to s. 161(1)(c) and (d): 
while the retrospective operation of the no contact 
provision in s. 161(1)(c) is not a reasonable limit on 
the s. 11(i) right, the retrospective operation of the 
Internet prohibition in s. 161(1)(d) is a reasonable 
limit. My conclusion with respect to s. 161(1)(d) 
is chiefly due to the fact that Parliament enacted 
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l’al. 161(1)d) s’appuie principalement sur le fait que 
le législateur a adopté la disposition dans un contexte 
sociotechnologique en constante évolution, un 
contexte qui a modifié à la fois le degré et la nature 
du risque de violence sexuelle auquel sont exposées 
les jeunes personnes. Par conséquent, je suis d’avis 
d’accueillir le pourvoi en partie.

II. Faits et historique législatif

[8] Le 6 mars 2013, l’appelant a plaidé coupable 
à des accusations d’inceste et de production de por-
nographie juvénile. Les infractions ont été commi-
ses entre 2008 et 2011, et la victime est la fillette de  
l’appelant.

[9] Lors de la perpétration des infractions, le 
par. 161(1) du Code criminel était libellé comme 
suit :

 161.  (1) Dans le cas où un contrevenant est déclaré 
coupable, ou absous en vertu de l’article 730 aux condi-
tions prévues dans une ordonnance de probation, d’une 
infraction mentionnée au paragraphe  (1.1) à l’égard 
d’une personne âgée de moins de seize ans, le tribunal 
qui lui inflige une peine ou ordonne son absolution, en 
plus de toute autre peine ou de toute autre condition de 
l’ordonnance d’absolution applicables en l’espèce, sous 
réserve des conditions ou exemptions qu’il indique, peut 
interdire au contrevenant :

 a)  de se trouver dans un parc public ou une zone pu-
blique où l’on peut se baigner s’il y a des personnes 
âgées de moins de seize ans ou s’il est raisonnable de 
s’attendre à ce qu’il y en ait, une garderie, un terrain 
d’école, un terrain de jeu ou un centre communautaire;

 b)  de chercher, d’accepter ou de garder un emploi — 
rémunéré ou non — ou un travail bénévole qui le pla-
cerait en relation de confiance ou d’autorité vis-à-vis 
de personnes âgées de moins de seize ans;

 c)  d’utiliser un ordinateur au sens du paragra-
phe 342.1(2) dans le but de communiquer avec une 
personne âgée de moins de seize ans.

[10]  Après que l’appelant eut commis les in-
fractions, mais avant la détermination de sa peine, 

the provision within a rapidly evolving social and 
technological context, which changed both the de-
gree and nature of the risk of sexual violence facing 
young persons. Accordingly, I would allow the ap-
peal in part.

II. Facts and Legislative History

[8] On March 6, 2013, the appellant pleaded guilty 
to incest and the creation of child pornography. 
The offences were committed between 2008 and 
2011, and involved the appellant’s preschool-aged  
daughter.

[9] When the appellant committed the offences, 
s. 161(1) of the Criminal Code read as follows:

 161.  (1) When an offender is convicted, or is dis-
charged on the conditions prescribed in a probation order 
under section 730, of an offence referred to in subsec-
tion (1.1) in respect of a person who is under the age of 
16 years, the court that sentences the offender or directs 
that the accused be discharged, as the case may be, in 
addition to any other punishment that may be imposed 
for that offence or any other condition prescribed in the 
order of discharge, shall consider making and may make, 
subject to the conditions or exemptions that the court di-
rects, an order prohibiting the offender from

 (a)  attending a public park or public swimming area 
where persons under the age of 16 years are present 
or can reasonably be expected to be present, or a day-
care centre, schoolground, playground or community  
centre;

 (b)  seeking, obtaining or continuing any employ-
ment, whether or not the employment is remunerated, 
or becoming or being a volunteer in a capacity, that 
involves being in a position of trust or authority to-
wards persons under the age of 16 years; or

 (c)  using a computer system within the meaning of 
subsection 342.1(2) for the purpose of communicating 
with a person under the age of 16 years.

[10]  After the appellant committed the offences, 
but before he was sentenced, s. 161(1) was amended 
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le par. 161(1) a été modifié par la Loi sur la sécu-
rité des rues et des communautés, L.C. 2012, c. 1, 
par. 16(1), entrée en vigueur le 9 août 2012. Les 
alinéas  161(1)a) et b) sont demeurés inchangés. 
Par contre, l’al. 161(1)c) interdisait désormais tout 
contact avec de jeunes personnes, peu importe le 
moyen, et un nouvel alinéa — 161(1)d) — interdisait 
l’utilisation d’Internet. Ces modifications ont eu pour 
effet d’accroître la portée des mesures de surveillance 
dans la collectivité auxquelles le juge qui détermine 
la peine pouvait soumettre un délinquant sexuel. Les 
alinéas 161(1)c) et d) prévoient aujourd’hui que ce 
juge peut interdire au contrevenant :

 c)  d’avoir des contacts — notamment communiquer 
par quelque moyen que ce soit — avec une personne 
âgée de moins de seize ans, à moins de le faire sous 
la supervision d’une personne que le tribunal estime 
convenir en l’occurrence;

 d)  d’utiliser Internet ou tout autre réseau numérique, 
à moins de le faire en conformité avec les conditions 
imposées par le tribunal.

[11]  Après l’entrée en vigueur des modifications 
de 2012, l’appelant a été condamné à neuf ans d’em-
prisonnement. Étant donné les déclarations de culpa-
bilité et l’âge de la victime, le juge était tenu de se 
demander s’il y avait lieu de prononcer une interdic-
tion fondée sur le par. 161(1). La question s’est alors 
posée de savoir si les dispositions issues des modifi-
cations de 2012 pouvaient s’appliquer rétrospective-
ment de sorte que l’appelant y soit assujetti.

III. Décisions des juridictions inférieures

A. Cour provinciale de la Colombie-Britannique 
(le juge Klinger)

[12]  Le juge qui détermine la peine conclut qu’une 
ordonnance fondée sur l’art. 161 est indiquée, car 
[TRADUCTION] «  la sécurité des enfants âgés de 
moins de seize ans sera exposée à un risque sérieux 
une fois [l’appelant] libéré ». Compte tenu du critère 
établi par la Cour en la matière dans R. c. Rodgers, 
2006 CSC 15, [2006] 1 R.C.S. 554, par. 63, il es-
time toutefois qu’une ordonnance fondée sur les 
nouveaux al.  161(1)c) et d) constitue une peine 
au sens de l’al. 11i) de la Charte, de sorte que les  

by the Safe Streets and Communities Act, S.C. 
2012, c. 1, s. 16(1), which came into force on Au-
gust 9, 2012. Section 161(1)(a) and (b) remained 
unchanged. But the Act modified s.  161(1)(c) to 
include prohibiting all contact with young persons, 
no matter the means, and introduced a new Internet 
prohibition through s. 161(1)(d). These amendments 
had the effect of expanding the scope of the com-
munity supervision measures a sentencing judge can 
impose on sexual offenders. Section 161(1)(c) and 
(d) now provide that a sentencing judge can prohibit 
an offender from:

 (c)  having any contact — including communicating 
by any means — with a person who is under the age 
of 16 years, unless the offender does so under the su-
pervision of a person whom the court considers ap-
propriate; or

 (d)  using the Internet or other digital network, unless 
the offender does so in accordance with conditions set 
by the court.

[11]  After the 2012 amendments came into force, 
the appellant was sentenced to nine years’ impris-
onment. By virtue of the appellant’s convictions 
and the age of the victim, the sentencing judge was 
required to consider whether to impose a prohibi-
tion order under s. 161(1). The question arose as to 
whether the 2012 amendments could operate retro-
spectively such that they could be imposed on the 
appellant.

III. Decisions Below

A. British Columbia Provincial Court — Klinger 
Prov. Ct. J.

[12]  The sentencing judge found that an order un-
der s. 161 would be appropriate because “there is a 
serious risk to the safety of children under the age 
of 16 after [the appellant] is released”. However, 
on the basis of the test for punishment set out by 
this Court in R. v. Rodgers, 2006 SCC 15, [2006] 
1 S.C.R. 554, at para. 63, he concluded that an or-
der under the new s. 161(1)(c) and (d) constitutes 
punishment within the meaning of s. 11(i) of the 
Charter, such that the provisions cannot be applied 
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dispositions ne peuvent s’appliquer rétrospective-
ment. Vu l’absence de contestation constitution-
nelle formelle et le fait qu’il ne recourt à l’al. 11i) 
qu’aux fins d’interprétation législative, le juge omet 
de considérer l’application de l’article premier de la 
Charte.

[13]  Le juge interdit donc sur le fondement de 
l’art. 161, pour une période de sept ans, les seules 
activités mentionnées dans la version du par. 161(1) 
qui était en vigueur lorsque l’appelant a commis les 
infractions.

B. Cour d’appel de la Colombie-Britannique — 
2014 BCCA 382, 316 C.C.C. (3d) 540

[14]  Dans le cadre de l’appel du ministère public, 
l’appelant a contesté formellement la constitution-
nalité de l’application rétrospective des dispositions 
issues des modifications de 2012. La Cour d’appel 
est partagée quant à savoir si l’atteinte au droit ga-
ranti par l’al. 11i) est établie ou non. Au nom des 
juges majoritaires, la juge Newbury conclut que 
les nouvelles interdictions issues des modifications 
de 2012 visent à protéger le public, non à punir les 
contrevenants, de sorte qu’elles ne peuvent être 
considérées comme une peine au sens de l’al. 11i). 
Elle accueille l’appel et soumet l’appelant aux in-
terdictions prévues aux al. 161(1)c) et d), rétrospec-
tivement, pour une période de sept ans.

[15]  Dissident en partie, le juge Groberman opine 
que l’application rétrospective des dispositions issues 
des modifications de 2012 contrevient à l’al. 11i). Il 
s’appuie sur l’arrêt Rodgers pour conclure que les 
ordonnances fondées sur l’art. 161 sont une consé-
quence de la déclaration de culpabilité, que les in-
terdictions qu’elles prévoient sont conformes à 
l’objectif et aux principes de la détermination de la 
peine et qu’il s’agit donc d’une « peine ».

[16]  Vu la conclusion des juges majoritaires selon 
laquelle le droit garanti par l’al. 11i) n’est pas en 
jeu, ni les parties ni la Cour d’appel ne se sont ex-
primées sur l’application de l’article premier de la 
Charte.

retrospectively. Since no formal constitutional chal-
lenge was brought and the sentencing judge merely 
used s. 11(i) as a tool of statutory interpretation, no 
consideration was given to s. 1 of the Charter.

[13]  In the result, the sentencing judge imposed a 
prohibition order under s. 161 for a period of seven 
years, but limited the prohibited activities to those 
described in the version of s. 161(1) that existed 
when the appellant committed the offences.

B. British Columbia Court of Appeal — 2014 
BCCA 382, 316 C.C.C. (3d) 540

[14]  On the Crown appeal, the appellant filed a 
formal constitutional challenge to the retrospective 
operation of the 2012 amendments. The Court of 
Appeal split over whether a violation of s. 11(i) had 
been established. Writing for the majority, Newbury 
J.A. concluded that the 2012 amendments were en-
acted to protect the public, rather than to punish 
offenders; therefore, they do not qualify as punish-
ment within the meaning of s. 11(i). Newbury J.A. 
allowed the appeal and imposed the conditions in 
s. 161(1)(c) and (d) retrospectively on the appellant 
for a period of seven years.

[15]  Groberman J.A., dissenting in part, con-
cluded that the retrospective application of the 2012 
amendments infringes s. 11(i). Applying Rodgers, 
Groberman J.A. concluded that s. 161 orders are 
consequences of conviction, imposed in furtherance 
of the purpose and principles of sentencing, and 
thus qualify as “punishment”.

[16]  Because the majority found that s. 11(i) was 
not engaged, the parties and the Court of Appeal 
did not address s. 1 of the Charter.
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IV. Questions en litige

[17]  Le dossier soulève deux questions constitu-
tionnelles :

(1) L’application rétrospective des al. 161(1)c) 
et d) du Code criminel restreint-elle le droit 
garanti par l’al. 11i) de la Charte?

(2) Dans l’affirmative, s’agit-il d’une restriction 
apportée par une règle de droit dans des li-
mites raisonnables et dont la justification 
peut se démontrer dans une société libre et 
démocratique au regard de l’article premier 
de la Charte?

V. Analyse

[18]  Je remarque au préalable que, bien qu’il existe 
une présomption à l’encontre de l’application rétros-
pective d’une disposition législative qui porte atteinte 
à un droit substantiel (R. c. Dineley, 2012 CSC 58, 
[2012] 3 R.C.S. 272, par. 10), les parties ne con-
testent pas la conclusion de la Cour d’appel selon 
laquelle la présomption est réfutée en l’espèce, le 
législateur ayant voulu que les dispositions issues 
des modifications de 2012 s’appliquent de manière 
rétrospective. Je suis d’accord.

[19]  L’issue du pourvoi tient donc à ce que cette 
application rétrospective est conforme ou non aux 
normes constitutionnelles.

A. Les dispositions issues des modifications de 
2012 infligent-elles une peine, de sorte que leur 
application rétrospective restreigne le droit ga-
ranti par l’al. 11i) de la Charte?

(1) L’objet de l’al. 11i) de la Charte et les droits 
que celui-ci garantit

[20]  L’article 11 de la Charte protège les droits 
de la personne inculpée, des « droits fondamen-
taux très importants » (R. c. Wigglesworth, [1987] 
2 R.C.S. 541, la juge Wilson, p. 558), dont celui 
d’être jugé dans un délai raisonnable (al. 11b)), ce-
lui d’être présumé innocent (al. 11d)) et celui à la 
protection contre le double péril ou la double peine 
(al. 11h)).

IV. Issues

[17]  This case raises two constitutional questions:

(1) Does the retrospective operation of s. 161(c) 
and (d) of the Criminal Code limit s. 11(i) 
of the Charter?

(2) If so, is the limitation a reasonable one pre-
scribed by law as can be demonstrably jus-
tified in a free and democratic society under 
s. 1 of the Charter?

V. Analysis

[18]  As a preliminary matter, I observe that al-
though there is a presumption against the retrospec-
tive application of legislation that affects substantive 
rights (R. v. Dineley, 2012 SCC 58, [2012] 3 S.C.R. 
272, at para. 10), the parties do not dispute the Court 
of Appeal’s finding that the presumption has been 
rebutted in this case because Parliament intended 
the 2012 amendments to operate retrospectively. I 
agree.

[19]  This appeal thus turns on whether such ret-
rospective application complies with constitutional 
standards.

A. Do the 2012 Amendments Constitute Punish-
ment Such That Their Retrospective Operation 
Limits Section 11(i) of the Charter?

(1) The Purpose of Section 11(i) of the Charter 
and the Interests It Protects

[20]  Section 11 of the Charter protects the legal 
rights of accused persons when they are charged with 
an offence. Section 11 encompasses “crucial funda-
mental rights” (R. v. Wigglesworth, [1987] 2 S.C.R. 
541, per Wilson J., at p. 558), including the right to 
be tried within a reasonable time (s. 11(b)); the right 
to be presumed innocent (s. 11(d)); and the right 
against double jeopardy or punishment (s. 11(h)).
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[21]  L’alinéa 11i) protège un autre de ces droits 
très importants :

 11.  Tout inculpé a le droit :

.  .  .

 i)  de bénéficier de la peine la moins sévère, lorsque 
la peine qui sanctionne l’infraction dont il est déclaré 
coupable est modifiée entre le moment de la perpétra-
tion de l’infraction et celui de la sentence.

[22]  De pair avec l’al. 11g) — qui protège le droit 
de l’accusé « de ne pas être déclaré coupable en 
raison d’une action ou d’une omission qui, au mo-
ment où elle est survenue, ne constituait pas une in-
fraction » —, l’al. 11i) constitutionnalise la notion 
fondamentale voulant que, en matière pénale, une 
disposition ne doive généralement pas s’appliquer 
rétrospectivement.

[23]  Cette aversion de la Constitution pour les 
dispositions pénales d’application rétrospective 
tient en partie à la volonté de garantir la primauté 
du droit. Comme le dit lord Diplock, [TRADUCTION] 
« l’acceptation de la primauté du droit en tant que 
principe constitutionnel exige qu’un citoyen, avant 
d’adopter une ligne de conduite, puisse connaître à 
l’avance les conséquences qui en découleront sur le 
plan juridique » (Black-Clawson International Ltd. 
c. Papierwerke Waldhof-Aschaffenburg A.G., [1975] 
A.C. 591 (H.L.), p. 638). Un auteur formule comme 
suit les répercussions d’une disposition d’application 
rétrospective sur la primauté du droit :

 [TRADUCTION] L’idéal de la primauté du droit veut 
que la loi permette à celui qui y est assujetti de s’y fier 
afin de pouvoir éviter d’y contrevenir ou de pouvoir se 
représenter les conséquences juridiques d’une contra-
vention au moment d’envisager quelque action. Les gens 
doivent pouvoir connaître la teneur de la loi et en tenir 
effectivement compte dans leur réflexion. La loi doit évi-
ter de prendre les gens au dépourvu, de leur tendre un 
piège, de les mettre en opposition avec ses exigences de 
manière à tromper leurs attentes et à contrecarrer leurs 
plans.

(J. Gardner, « Introduction », dans H. L. A. Hart, 
Punishment and Responsibility : Essays in the Phi-
losophy of Law (2e éd. 2008), xiii, p. xxxvi)

[21]  Section 11(i) is another such right:

 11.  Any person charged with an offence has the right

.  .  .

 (i)  if found guilty of the offence and if the punish-
ment for the offence has been varied between the time 
of commission and the time of sentencing, to the ben-
efit of the lesser punishment.

[22]  Along with s. 11(g) — which protects an ac-
cused’s right “not to be found guilty on account of 
any act or omission unless, at the time of the act 
or omission, it constituted an offence” — s. 11(i) 
constitutionally enshrines the fundamental notion 
that criminal laws should generally not operate ret-
rospectively.

[23]  This constitutional aversion to retrospective 
criminal laws is in part motivated by the desire to 
safeguard the rule of law. As Lord Diplock put it, 
“acceptance of the rule of law as a constitutional 
principle requires that a citizen, before committing 
himself to any course of action, should be able to 
know in advance what are the legal consequences 
that will flow from it” (Black-Clawson Interna-
tional Ltd. v. Papierwerke Waldhof-Aschaffenburg 
A.G., [1975] A.C. 591 (H.L.), at p. 638). One au-
thor expressed the rule of law implications of retro-
spective laws in these terms:

 According to the ideal of the rule of law, the law must 
be such that those subject to it can reliably be guided by 
it, either to avoid violating it or to build the legal con-
sequences of having violated it into their thinking about 
what future actions may be open to them. People must be 
able to find out what the law is and to factor it into their 
practical deliberations. The law must avoid taking people 
by surprise, ambushing them, putting them into conflict 
with its requirements in such a way as to defeat their ex-
pectations and frustrate their plans.

(J. Gardner, “Introduction”, in H. L. A. Hart, Pun-
ishment and Responsibility: Essays in the Philoso-
phy of Law (2nd ed. 2008), xiii, at p. xxxvi)
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[24]  La disposition d’application rétrospective 
compromet aussi la primauté du droit en compro-
mettant l’intégrité des dispositions actuellement en 
vigueur [TRADUCTION] « parce qu’elle expose ces der-
nières au risque d’une modification rétrospective » 
(L. L. Fuller, The Morality of Law (éd. rév. 1969), 
p. 39).

[25]  Dans le même ordre d’idées, la disposition 
d’application rétrospective met en cause l’équité. 
[TRADUCTION] «  Il est injuste de fixer des règles, 
d’inviter les gens à s’y fier puis de les modifier 
en cours de route, surtout lorsqu’il en résulte des 
conséquences négatives » (R. Sullivan, Sullivan on 
the Construction of Statutes (6e éd. 2014), p. 754). 
Par exemple, l’accusé qui refuse d’inscrire un plai-
doyer de culpabilité et qui est disposé à courir le 
risque de subir un procès ne devrait pas ensuite se 
trouver pris au piège par l’accroissement de la peine 
minimale ou maximale dont est passible l’auteur de 
l’infraction. Un tel effet rétrospectif pourrait non 
seulement causer une injustice dans certains cas, 
mais aussi miner la confiance du public dans le sys-
tème de justice criminelle. L’équité de la sanction 
pénale commande plutôt que les règles soient claires 
et certaines. Comme l’écrit la juge McLachlin dans 
R. c. Kelly, [1992] 2 R.C.S. 170 :

 C’est un concept fondamental du droit pénal que les 
règles de droit doivent être précises et définitives. C’est 
là un concept essentiel puisqu’une personne risque 
d’être privée de sa liberté et de subir la sanction et l’op-
probre que jette une déclaration de culpabilité crimi-
nelle. Ce principe est inscrit dans la common law depuis 
des siècles, et formulé dans la maxime nullum crimen 
sine lege, nulla poena sine lege — il ne saurait exister 
de crimes ou de sanctions sauf en conformité avec des 
règles de droit bien établies et précises. [p. 203]

[26]  Manifestement, les inquiétudes que suscite 
une disposition d’application rétrospective sont 
particulièrement grandes en matière de procédures 
criminelles ou quasi criminelles, ou lorsqu’une « vé-
ritable conséquence pénale » est en jeu, ce qui cor-
respond au contexte dans lequel s’applique l’art. 11 
(Wigglesworth, p. 559).

[27]  Bref, l’al. 11i) prend appui sur des valeurs 
fondamentales de notre système juridique, y compris 

[24]  Retrospective laws threaten the rule of law in 
another way, by undercutting the integrity of laws 
currently in effect, “since it puts them under the 
threat of retrospective change” (L. L. Fuller, The 
Morality of Law (rev. ed. 1969), at p. 39).

[25]  Relatedly, retrospective laws implicate fair-
ness. “It is unfair to establish rules, invite people to 
rely on them, then change them in mid-stream, espe-
cially if the change results in negative consequences” 
(R. Sullivan, Sullivan on the Construction of Statutes 
(6th ed. 2014), at p. 754). For example, an accused 
who declines to consider a plea and is prepared to 
take the risk of going to trial should not be subse-
quently ambushed by an increase in the minimum 
or maximum penalty for the offence. A retrospec-
tive law such as this could not only cause unfairness 
in specific cases, but could also undermine public 
confidence in the criminal justice system. Instead, 
fairness in criminal punishment requires rules that 
are clear and certain. As McLachlin J. wrote in R. v. 
Kelly, [1992] 2 S.C.R. 170:

 It is a fundamental proposition of the criminal law that 
the law be certain and definitive. This is essential, given 
the fact that what is at stake is the potential deprivation 
of a person of his or her liberty and his or her subjection 
to the sanction and opprobrium of criminal conviction. 
This principle has been enshrined in the common law for 
centuries, encapsulated in the maxim nullum crimen sine 
lege, nulla poena sine lege — there must be no crime or 
punishment except in accordance with law which is fixed 
and certain. [p. 203]

[26]  Clearly, the concerns with retrospective laws 
are particularly potent in proceedings that are crim-
inal, quasi-criminal, or in which a “true penal con-
sequence” is at stake — the context to which s. 11 
applies (Wigglesworth, at p. 559).

[27]  In sum, s. 11(i) is rooted in values fundamen-
tal to our legal system, including respect for the rule 
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le respect de la primauté du droit et la garantie de 
l’équité des procédures criminelles.

(2) Le cadre dans lequel définir la peine au sens 
de l’al. 11i) de la Charte

[28]  Dans Rodgers, la Cour dégage un critère à 
deux volets pour décider si une conséquence équivaut 
ou non à une « peine » au sens de l’al. 11i) : (1) la 
mesure doit être une conséquence de la déclaration 
de culpabilité et faire partie des « sanctions dont est 
passible un accusé pour une infraction donnée » et 
(2) elle doit être « conforme à l’objectif et aux prin-
cipes de la détermination de la peine » (par. 63).

[29]  Tout en formulant ce critère, la juge Charron 
fait remarquer que « l’interprétation libérale et té-
léologique » s’impose pour définir la peine (par. 61), 
mais elle fait aussi une mise en garde : «  . . .  la 
“peine” [n’englobe pas] toute conséquence pou-
vant découler du fait d’être déclaré coupable d’une 
infraction criminelle » (par. 63). Par exemple, lors-
qu’une conséquence sert un intérêt non punitif et 
légitime de l’État, comme la résolution de crimes 
ultérieurs, elle ne constitue vraisemblablement pas 
une peine même si, indirectement, elle est conforme 
à un objectif de la détermination de la peine, telle la 
dissuasion (Rodgers, par. 64). Au vu de ce critère, 
la juge Charron conclut que l’autorisation de préle-
ver un échantillon d’ADN qui fait suite à la décla-
ration de culpabilité ne constitue pas une peine, car 
elle intervient pour faciliter la tenue d’enquêtes sur 
de futurs crimes, non pour se conformer à l’objectif 
et aux principes de la détermination de la peine. La 
possibilité que l’existence d’un profil d’identification 
génétique décourage la récidive ne représente qu’un 
[TRADUCTION] « avantage secondaire » (par. 64, citant 
R. c. Murrins, 2002 NSCA 12, 201 N.S.R. (2d) 288 
(C.A.), par. 102).

[30]  Bien que l’application du premier volet du 
critère qui permet d’assimiler une mesure à une 
peine pour les besoins de l’al. 11i) (être la consé-
quence d’une déclaration de culpabilité) se révèle 
relativement simple, celle de son deuxième volet (la 
conformité à l’objectif et aux principes de la déter-
mination de la peine) soulève deux ambiguïtés fon-
damentales. Premièrement, la disposition qui vise 

of law and ensuring fairness in criminal proceed-
ings.

(2) The Framework for Defining Punishment in 
Section 11(i) of the Charter

[28]  In Rodgers, this Court developed a two-part 
test for determining whether a consequence amounts 
to “punishment” under s. 11(i): (1) the measure must 
be a consequence of a conviction that “forms part of 
the arsenal of sanctions to which an accused may be 
liable in respect of a particular offence”; and (2) it 
must be “imposed in furtherance of the purpose and 
principles of sentencing” (para. 63).

[29]  In the course of articulating this test, Charron 
J. observed that a “liberal and purposive approach” 
must be taken to defining punishment (para. 61), 
but also cautioned that “punishment” does not 
“encompas[s] every potential consequence of being 
convicted of a criminal offence” (para. 63). For ex-
ample, if a consequence advances a legitimate non-
punitive state interest, such as solving future crimes, 
it will likely not constitute punishment, even if it 
indirectly furthers a sentencing objective like de-
terrence (Rodgers, at para. 64). Applying this test, 
Charron J. concluded that post-conviction DNA da-
tabank orders do not constitute punishment because 
they are imposed to assist in the investigation of fu-
ture crimes, not in furtherance of the purpose and 
principles of sentencing. The fact that a DNA pro-
file may deter offenders is merely a “residual ben-
efit” (para. 64, quoting R. v. Murrins, 2002 NSCA 
12, 201 N.S.R. (2d) 288 (C.A.), at para. 102).

[30]  While the first branch of the s. 11(i) test for 
punishment (consequence of conviction) has proven 
to be relatively straightforward, the second branch 
(imposed in furtherance of the purpose and prin-
ciples of sentencing) has given rise to two key am-
biguities. First, do laws that are primarily aimed at 
protecting the public necessarily fail to satisfy the 
second branch of the Rodgers test? Second, what 
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principalement la protection du public omet-elle 
nécessairement de satisfaire au second volet du cri-
tère de l’arrêt Rodgers? Deuxièmement, quel rôle 
joue dans l’analyse l’incidence de la sanction sur le 
contrevenant? J’examine successivement ces ques-
tions ci-après.

a) La disposition qui vise principalement la 
protection du public omet-elle nécessaire-
ment de satisfaire au second volet du critère 
de l’arrêt Rodgers?

[31]  En l’espèce, la Cour d’appel conclut de 
Rodgers que la sanction dont la vocation princi-
pale est de protéger le public n’est forcément pas 
une peine. Le ministère public en convient devant 
notre Cour. Comme je l’expliquerai, c’est aller trop 
loin. Même si toute mesure imposée pour protéger 
le public ne constitue pas une peine, la protection 
du public est au cœur de l’objectif et des principes 
de la détermination de la peine. La protection du 
public n’est donc pas une considération suffisante 
pour décider qu’une sanction constitue ou non une 
peine.

[32]  L’objectif et les principes de la détermina-
tion de la peine font l’objet d’une jurisprudence 
abondante et se retrouvent, du moins en partie, 
aux art.  718 et suiv. du Code criminel (voir R. 
c. Lacasse, 2015 CSC 64, [2015] 3 R.C.S. 1089, 
par. 1; voir également R. c. Ipeelee, 2012 CSC 13, 
[2012] 1 R.C.S. 433, par. 35). L’article 718 dispose 
que le « prononcé des peines a pour objectif essen-
tiel de protéger la société et de contribuer [. . .] au 
respect de la loi et au maintien d’une société juste, 
paisible et sûre ». Cet objectif général est atteint 
par «  l’infliction de sanctions justes » (art. 718) 
qui tiennent compte d’un ou de plusieurs des ob-
jectifs traditionnels de la détermination de la peine, 
à savoir la dénonciation, la dissuasion, l’isolement 
des délinquants du reste de la société, la réinser-
tion sociale, la réparation et le fait de susciter la 
conscience de leurs responsabilités chez les dé-
linquants. Les articles 718.1 et 718.2 énoncent en 
outre un certain nombre de principes de la détermi-
nation de la peine, y compris le principe fondamen-
tal de la proportionnalité, lequel guide le tribunal 
dans la détermination d’une peine juste.

role does the impact a sanction can have on an of-
fender play in the analysis? I address each question 
in turn.

(a) Do Laws Primarily Aimed at Public Protec-
tion Necessarily Fail to Satisfy the Second 
Branch of the Rodgers Test?

[31]  In this case, the Court of Appeal interpreted 
Rodgers as indicating that sanctions principally 
aimed at public protection necessarily fall outside 
the ambit of punishment. The Crown echoes this 
position before this Court. As I will explain, this 
position overreaches: while not all measures im-
posed to protect the public constitute punishment, 
public protection is at the core of the purpose and 
principles of sentencing. Public protection is there-
fore an insufficient litmus test for defining punish-
ment.

[32]  The purpose and principles of sentencing 
have been the subject of extensive jurisprudence 
and are reflected, at least in part, in ss. 718 et seq. 
of the Criminal Code: see R. v. Lacasse, 2015 SCC 
64, [2015] 3 S.C.R. 1089, at para. 1; see also R. v. 
Ipeelee, 2012 SCC 13, [2012] 1 S.C.R. 433, at 
para. 35. Section 718 provides that the “fundamen-
tal purpose of sentencing is to protect society” and 
to contribute “to respect for the law and the main-
tenance of a just, peaceful and safe society”. This 
overarching purpose is accomplished by “imposing 
just sanctions” (s. 718) that reflect one or more of 
the traditional sentencing objectives: denunciation, 
deterrence, separation of offenders from society, 
rehabilitation, reparation, and promoting a sense of 
responsibility in offenders. Sections 718.1 and 718.2 
go on to list a number of sentencing principles, in-
cluding the fundamental principle of proportionality, 
that guide sentencing judges in crafting a fit sen-
tence.
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[33]  Suivant le sens ordinaire des termes employés 
à l’art. 718, la protection du public relève nettement 
de l’essence même de l’objectif et des principes qui 
régissent le processus de détermination de la peine, 
ce que souligne la Cour dans R. c. Lyons, [1987] 2 
R.C.S. 309, le juge La Forest, p. 329 : « . . . l’ob-
jet fondamental du droit criminel en général et de 
l’imposition des peines en particulier [est] la protec-
tion de la société ». Il est par conséquent difficile de 
distinguer la sanction qui vise à protéger le public 
de celle dont le but est de punir le contrevenant. Le 
juge Doherty signale la difficulté dans le récent arrêt 
R. c. Hooyer, 2016 ONCA 44, 129 O.R. (3d) 81. Ses 
remarques sont formulées dans le contexte de la dé-
finition de la présomption de non-rétrospectivité en 
common law, mais elles demeurent pertinentes en 
l’espèce :

 [TRADUCTION] Il est difficile de distinguer entre la 
sanction qui vise à protéger le public et celle dont le but 
est de punir le contrevenant lorsqu’il s’agit de déterminer 
la peine à infliger à l’auteur d’une infraction criminelle. 
De nombreuses sanctions criminelles sont conçues à la 
fois pour protéger le public et pour punir l’accusé. En 
fait, certaines protègent le public en punissant l’accusé. 
Souvent, on ne peut pas vraiment dissocier l’objectif 
de protéger le public et celui de punir, ni les considérer 
comme des objectifs individuels et concurrents dans le 
contexte de la détermination de la peine. [par. 42]

C’est pourquoi la sanction qui vise à promouvoir la 
sécurité du public ne bénéficie pas d’une exception 
générale à la protection qu’offre l’al. 11i) et elle 
peut être considérée comme une peine.

[34]  Précisons que, lors de la détermination de la 
peine, une mesure prise pour protéger le public peut 
constituer une peine au sens de l’al. 11i), mais que 
l’objectif de la protection du public n’est pas déci-
sif en soi. Pour satisfaire au second volet du critère 
de l’arrêt Rodgers, la conséquence de la déclaration 
de culpabilité doit être conforme à l’objectif et aux 
principes de la détermination de la peine. Rappelons 
que la détermination de la peine vise à « protéger la 
société » ou à promouvoir le « respect de la loi et 
[le] maintien d’une société juste, paisible et sûre » 
(art. 718 du Code criminel) grâce à la réalisation 
de l’un ou de plusieurs des objectifs traditionnels  

[33]  It is clear from the plain language of s. 718 
that public protection is part of the very essence of 
the purpose and principles governing the sentenc-
ing process, a point emphasized by this Court in 
R. v. Lyons, [1987] 2 S.C.R. 309, per La Forest J., at 
p. 329: “. . . the fundamental purpose of the crimi-
nal law generally, and of sentencing in particular, 
[is] the protection of society”. It is therefore dif-
ficult to distinguish between sanctions intended to 
protect the public and sanctions intended to punish 
offenders. Doherty J.A. highlighted this difficulty 
in the recent case of R. v. Hooyer, 2016 ONCA 44, 
129 O.R. (3d) 81. Although his comments were 
made in the context of defining the common law 
presumption against retrospectivity, they are appo-
site here:

 The distinction between sanctions intended to protect 
the public and those intended to punish offenders is dif-
ficult to make in the context of sentencing for criminal 
offences. Many criminal sanctions are designed to both 
protect the public and punish the accused. In fact, some 
sanctions protect the public by punishing the accused. 
The objectives of public protection and punishment of-
ten cannot realistically be separated and treated as indi-
vidual and competing purposes in the sentencing context. 
[para. 42]

For these reasons, sanctions intended to advance 
public safety do not constitute a broad exception 
to the protection s. 11(i) affords and may qualify as 
punishment.

[34]  To be clear, while measures imposed at sen-
tencing for the purpose of protecting the public 
may constitute punishment under s. 11(i), a public-
protection purpose is not, on its own, determinative. 
To satisfy the second branch of the Rodgers test, a 
consequence of conviction must be imposed in fur-
therance of the purpose and principles of sentenc-
ing. As discussed, the purpose of sentencing is to 
“protect society” or advance “respect for the law 
and the maintenance of a just, peaceful and safe  
society” (s. 718 of the Criminal Code) by fulfill - 
ing one or more of the traditional sentencing objec - 
tives (s. 718(a) through (f)) in accordance with the 
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énumérés aux al. 718a) à f), et ce, conformément 
aux principes de détermination de la peine qui se re-
trouvent aux art. 718.1 et 718.2.

b) Quel rôle joue dans l’analyse l’incidence de 
la sanction sur le contrevenant?

[35]  Prenant appui sur l’arrêt R. c. Cross, 2006 
NSCA 30, 138 C.R.R. (2d) 163, par.  45-46, le 
ministère public fait valoir que l’incidence de la 
sanction sur le contrevenant n’est à considérer que 
lorsqu’elle est sans commune mesure avec l’objectif 
législatif qui sous-tend la sanction. Autrement dit, 
[TRADUCTION] « lorsque l’incidence de la sanction 
est dans le droit fil de l’objectif législatif et n’est pas 
considérable au point de révéler plutôt l’intention 
de punir, il ne s’agit pas d’une “peine” » (Cross, 
par. 45).

[36]  Comme je l’explique plus loin, j’estime que 
l’incidence de la sanction revêt une importance plus 
grande. Elle est jusqu’à un certain point prise ta-
citement en compte dans l’arrêt Rodgers et dans 
l’analyse que la Cour y effectue mais, à mon sens, 
le critère qui permet d’assimiler une mesure à une 
peine pour les besoins de l’al. 11i) de la Charte doit 
englober une prise en compte plus claire et plus 
soutenue de l’incidence de la sanction sur le contre-
venant. Cela importe pour diverses raisons.

[37]  Premièrement, une telle démarche est compa-
tible avec « l’interprétation libérale et téléologique » 
qui s’impose à l’égard des droits garantis par la 
Charte, y compris à l’al. 11i) (Rodgers, par. 61). Les 
objectifs de l’al. 11i), qui sont axés sur la primauté 
du droit et l’équité dans les procédures criminelles, 
sont compromis si le droit garanti ne peut protéger 
le contrevenant contre l’application rétrospective 
d’une sanction ayant une grande incidence sur sa li-
berté et sa sécurité, indépendamment de l’objectif de 
la sanction. Comme le soutiennent les intervenants 
David Asper Centre for Constitutional Rights, Crim-
inal Lawyers’ Association (Ontario), Association 
des libertés civiles de la Colombie-Britannique et 
Association des avocats de la défense de Montréal, 
le caractère équitable de la peine et la prévisibilité 
de son infliction s’accroissent lorsque l’incidence 
de la sanction en cause est prise en compte avec 
pragmatisme.

principles of sentencing reflected in ss. 718.1 and 
718.2.

(b) What Role Does the Impact of a Sanction 
Play in the Analysis?

[35]  Citing R. v. Cross, 2006 NSCA 30, 138 C.R.R. 
(2d) 163, at paras. 45-46, the Crown submits that the 
impact of a sanction on an offender is only relevant 
if it is out of proportion to the sanction’s legislative 
purpose. That is, “if the impact of the sanction aligns 
with its legislative purpose and is not of such magni-
tude that it reveals, instead, a punitive intent, it is not 
‘punishment’” (Cross, at para. 45).

[36]  As I shall explain, I conclude that the im-
pact of a sanction has broader significance. While a 
sanction’s impact was to some extent implicit in the 
Rodgers analysis, in my view, the s. 11(i) test for 
punishment must embody a clearer, more meaningful 
consideration of the impact a sanction can have on an 
offender. This is important for a variety of reasons.

[37]  First, it accords with “the liberal and pur-
posive approach” that must be taken in interpret-
ing Charter rights, including s. 11(i) (Rodgers, at 
para. 61). The purposes of s. 11(i), which are cen-
tred on the rule of law and fairness in criminal pro-
ceedings, are compromised if the right is incapable 
of protecting offenders from the retrospective im-
position of sanctions that have a significant impact 
on their liberty or security — regardless of the sanc-
tion’s objective. As the interveners the David Asper 
Centre for Constitutional Rights, the Criminal Law-
yers’ Association (Ontario), the British Columbia 
Civil Liberties Association, and the Association des 
avocats de la défense de Montréal all submit, fairness 
and predictability in punishment are enhanced when 
there is a pragmatic consideration of the impact of an 
impugned sanction.
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[38]  Une « interprétation libérale et téléologique » 
est indiquée à l’égard de la peine car l’al. 11i) ne 
s’applique que dans un contexte bien délimité. Rap-
pelons que, dans Wigglesworth, la Cour statue que 
l’art.  11 de la Charte s’applique seulement dans 
le cadre de procédures criminelles ou quasi crimi-
nelles, ou bien, quelle que soit la nature de l’ins-
tance, lorsqu’une « véritable conséquence pénale » 
est en jeu (p. 559). Elle ajoute que l’art. 11 a une 
portée étroite, de sorte que « [l]e contenu [des droits 
qu’il confère] ne devrait pas connaître un manque de 
prévisibilité ou de clarté en raison d’une application 
universelle de l’article » (p. 558). Même si le critère 
de la « véritable conséquence pénale » établit un 
seuil indéniablement élevé, il a été conçu pour per-
mettre au tribunal de décider si une personne est un 
« inculpé » même si elle fait l’objet d’une procédure 
autre que criminelle. En matière criminelle, ce qui 
justifie une interprétation étroite de la « conséquence 
pénale » ou de la « peine » disparaît pour l’essentiel.

[39]  Deuxièmement, la prise en compte de l’in-
cidence de la sanction est compatible avec la ju-
risprudence de la Cour. Depuis les premiers jours 
de l’application de la Charte, la Cour s’est tou-
jours penchée tant sur les objectifs que sur les ef-
fets d’une règle de droit pour se prononcer sur sa 
constitutionnalité (voir R. c. Big M Drug Mart Ltd., 
[1985] 1 R.C.S. 295, p. 331). Et, dans le récent ar-
rêt Canada (Procureur général) c. Whaling, 2014 
CSC 20, [2014] 1 R.C.S. 392, la Cour adopte « [un] 
plan, sinon formel, du moins fonctionnel » (par. 52) 
et fait alors observer que « [l]a peine se cristallise 
par l’effet rétrospectif de l’atteinte aux attentes lé-
gitimes de liberté » (par. 60). Elle conclut que la 
suppression de la procédure d’examen expéditif (en 
matière de libération conditionnelle) contrevient à 
l’al. 11h) puisqu’elle a une incidence suffisamment 
importante sur « l’attente légitime en matière de li-
berté » du contrevenant (par. 60). La Cour s’attache 
alors principalement à l’incidence de la loi d’appli-
cation rétrospective sur le contrevenant, plutôt qu’à 
son objectif sous-jacent (voir H. Stewart, « Puni-
tive in Effect : Reflections on Canada v. Whaling » 

[38]  A “liberal and purposive approach” to pun-
ishment is appropriate because s. 11(i) is engaged 
only within a narrow sphere. As mentioned, in Wig-
glesworth, this Court held that s. 11 of the Char-
ter applies only to proceedings that are criminal or 
quasi-criminal, or, regardless of the nature of the 
proceeding, if a “true penal consequence” such as 
imprisonment is at stake (p. 559). The Court in Wig-
glesworth gave s. 11 a narrow ambit so that “[t]he 
content of [the s. 11] rights [does not] suffer from 
a lack of predictability or a lack of clarity because 
of a universal application of the section” (p. 558). 
Although the “true penal consequence” test sets 
an indisputably high bar, it was developed to de-
termine whether a person is nonetheless “charged 
with an offence” even if he or she is the subject of 
proceedings outside the criminal context. Within 
the criminal law context, the concerns motivating 
a narrow construction of “penal consequences” or 
“punishment” largely fall away.

[39]  Second, a consideration of the impact of a 
sanction is consistent with this Court’s jurispru-
dence. Since the early days of the Charter, this 
Court has always looked to both purposes and ef-
fects when considering the constitutionality of laws: 
see R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, 
at p. 331. And in the recent decision of Canada (At-
torney General) v. Whaling, 2014 SCC 20, [2014] 1 
S.C.R. 392, this Court adopted “a functional rather 
than a formalistic perspective” (para. 52), observ-
ing that, “[i]t is the retrospective frustration of an 
expectation of liberty that constitutes punishment” 
(para. 60). The Court went on to conclude that the 
elimination of accelerated parole review violated 
s. 11(h) as it had a sufficiently significant impact 
on “an offender’s settled expectation of liberty” 
(para. 60). In doing so, the Court focused on the im-
pact the retrospective law had on the offender, rather 
than the purpose animating the law: see H. Stewart, 
“Punitive in Effect: Reflections on Canada v. Whal-
ing” (2015), 71 S.C.L.R. (2d) 263, at p. 269. Al-
though Whaling was concerned with the definition of 
punishment in the context of s. 11(h) of the Charter,  
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(2015), 71 S.C.L.R. (2d) 263, p.  269). Bien que 
Whaling porte sur la définition de la peine pour les 
besoins de l’al. 11h) de la Charte, il convient d’har-
moniser l’application des al. 11i) et h) puisque le 
caractère équitable de la peine sous-tend les deux 
dispositions.

[40]  Troisièmement, une approche qui tient compte 
de l’incidence de la sanction est utile pour déterminer 
la « peine la moins sévère » susceptible d’être infli-
gée à l’accusé. La peine dont l’incidence est la moins 
grande sur la liberté ou la sécurité du contrevenant de-
vient la « peine la moins sévère » pour l’application 
de l’al. 11i). Définir la peine en s’attachant lourde-
ment à l’objectif de la sanction nuit à la démarche.

[41]  C’est pourquoi j’incline à reformuler comme 
suit le critère qui permet d’assimiler une mesure à 
une peine afin de conférer un rôle plus clair et plus 
important à la prise en compte de l’incidence de la 
sanction : une mesure constitue une peine si (1) elle 
est une conséquence d’une déclaration de culpabi-
lité qui fait partie des sanctions dont est passible un 
accusé pour une infraction donnée et (2) soit elle 
est conforme à l’objectif et aux principes de la dé-
termination de la peine, (3) soit elle a une grande 
incidence sur le droit du contrevenant à la liberté ou 
à la sécurité1.

[42]  Dans l’arrêt Cunningham c. Canada, [1993] 
2 R.C.S. 143, la Cour affirme que «  [l]a Charte 
n’assure pas une protection contre les restrictions 
insignifiantes ou “négligeables” [. . .] La [mesure 
de l’État] doit être suffisamment importante pour 
justifier une protection constitutionnelle » (p. 151). 
C’est pourquoi lorsqu’une conséquence de la décla-
ration de culpabilité n’est pas conforme à l’objectif 
et aux principes de la détermination de la peine, elle 
doit avoir une grande incidence sur le droit consti-
tutionnel du contrevenant à la liberté ou à la sécu-
rité pour constituer une peine au sens de l’al. 11i). 
Pour satisfaire à cette exigence, la conséquence de la  

1 En proposant ce critère, je ne me prononce pas quant à savoir 
s’il y aurait atteinte au droit garanti par l’al.  11i) dans des 
circonstances semblables à celles de l’affaire Whaling, dans 
laquelle la procédure d’examen expéditif avait été supprimée 
rétrospectivement, ce qui avait eu une incidence sur la durée de 
la peine d’emprisonnement infligée comme sanction consécu-
tive à la déclaration de culpabilité.

harmony between s. 11(i) and (h) is desirable as fair-
ness in punishment underlies both provisions.

[40]  Third, an approach that accounts for a sanc-
tion’s impact will assist in identifying the “lesser 
punishment” to which an accused is entitled. The 
punishment with the less severe impact on the lib-
erty or security of an offender will be deemed to be 
the “lesser punishment” for the purposes of s. 11(i). 
A definition of punishment that focuses heavily on 
the objective of the sanction obscures this inquiry.

[41]  Thus, I would restate the test for punishment 
as follows in order to carve out a clearer and more 
meaningful role for the consideration of the impact 
of a sanction: a measure constitutes punishment if 
(1) it is a consequence of conviction that forms part 
of the arsenal of sanctions to which an accused may 
be liable in respect of a particular offence, and ei-
ther (2) it is imposed in furtherance of the purpose 
and principles of sentencing, or (3) it has a signifi-
cant impact on an offender’s liberty or security in-
terests.1

[42]  As this Court wrote in Cunningham v. Can-
ada, [1993] 2 S.C.R. 143: “The Charter does not 
protect against insignificant or ‘trivial’ limitations 
of rights . . . . The [state action] must be signifi-
cant enough to warrant constitutional protection” 
(p. 151). That is why, if a consequence of conviction 
is not imposed in furtherance of the purpose and 
principles of sentencing, it must have a significant 
impact on an offender’s constitutionally protected 
liberty or security interests before it will qualify as 
punishment for the purposes of s. 11(i). To satisfy 
this requirement, a consequence of conviction must 
significantly constrain a person’s ability to engage 

1 In articulating this test, I do not decide whether s. 11(i) would 
be infringed in circumstances akin to those in Whaling, in 
which accelerated parole review was retrospectively eliminated, 
thereby impacting the length of incarceration that was imposed 
as a sanction consequent to conviction.
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déclaration de culpabilité doit restreindre sensiblement  
la faculté qu’a une personne de se livrer à une ac-
tivité par ailleurs licite ou soumettre une personne 
à des contraintes substantielles auxquelles les 
autres citoyens ne sont pas soumis. Les propos du 
juge Doherty dans Hooyer valent encore une fois 
d’être cités : [TRADUCTION] « . . . l’interdiction qui 
restreint sensiblement l’activité licite à laquelle peut 
se livrer l’accusé, ses allées et venues, les personnes 
avec lesquelles il peut communiquer ou qu’il peut 
fréquenter, porte suffisamment atteinte à la liberté et 
la sécurité de l’accusé pour que l’on puisse l’assimi-
ler à une peine » (par. 45).

[43]  Après la reformulation du critère qui permet 
d’assimiler une mesure à une peine pour les besoins 
de l’al. 11i), je passe aux sanctions visées par le 
pourvoi. J’examine d’abord plus en détail l’art. 161 
du Code criminel, puis j’applique le critère aux dis-
positions issues des modifications de 2012.

(3) Historique et application de l’art.  161 du 
Code criminel

[44]  Son historique législatif et son interprétation 
judiciaire, ainsi que la manière dont il est conçu, 
confirment que l’art. 161 a une fonction protectrice 
prépondérante, à savoir protéger les enfants contre 
la violence sexuelle.

[45]  L’article 161 a vu le jour en 1993 pour don-
ner suite à l’arrêt R. c. Heywood (1992), 20 B.C.A.C. 
166, dans lequel la Cour d’appel de la Colombie- 
Britannique avait invalidé l’infraction de flânerie 
par application de l’art. 7 de la Charte (voir la Loi 
modifiant le Code criminel et la Loi sur les jeunes 
contrevenants, L.C. 1993, c. 45, art. 1). La disposi-
tion a par la suite évolué et, en 2012, les modifica-
tions visées en l’espèce ont été apportées par la Loi 
sur la sécurité des rues et des communautés. Tout au 
long des débats législatifs, on a maintes fois souligné 
la fonction protectrice de l’art. 161 en général et des 
dispositions issues des modifications de 2012 en par-
ticulier. Par exemple, lors de la troisième lecture du 
projet de loi, le ministre de la Justice a déclaré que 
les modifications proposées « fai[saient] beaucoup 
pour protéger nos enfants » (Débats de la Chambre 
des communes, vol. 145, no 144, 3e sess., 40e lég., 
11 mars 2011, p. 8967).

in otherwise lawful conduct or impose significant 
burdens not imposed on other members of the pub-
lic. Again, Doherty J.A.’s comments in Hooyer are 
helpful: “. . . a prohibition that significantly limits 
the lawful activities in which an accused can en-
gage, where an accused can go, or with whom an 
accused can communicate or associate, would suffi-
ciently impair the liberty and security of the accused 
to warrant characterizing the prohibition as punish-
ment” (para. 45).

[43]  Having reformulated the s. 11(i) test for pun-
ishment, I now turn to the sanctions at issue in this 
appeal. I first discuss s. 161 of the Criminal Code 
in more detail before applying the test for punish-
ment to the 2012 amendments.

(3) History and Operation of Section 161 of the 
Criminal Code

[44]  The legislative history, judicial interpretation, 
and design of s. 161 all confirm that the section has 
an overarching protective function: to shield chil-
dren from sexual violence.

[45]  Section 161 was enacted in 1993 in response 
to the decision in R. v. Heywood (1992), 20 B.C.A.C. 
166, in which the British Columbia Court of Ap-
peal struck down under s. 7 of the Charter the of-
fence of loitering: see An Act to amend the Criminal 
Code and the Young Offenders Act, S.C. 1993, c. 45, 
s. 1. After 1993, s. 161 continued to evolve and, in 
2012, the impugned amendments were introduced 
through the Safe Streets and Communities Act. The 
protective function of s. 161 generally, and the 2012 
amendments specifically, was repeatedly emphasized 
throughout the legislative debates. For example, at 
the Bill’s third reading, the Minister of Justice stated 
that the proposed amendments are “an important step 
forward in the protection of children in this country” 
(House of Commons Debates, vol. 145, No. 144, 
3rd Sess., 40th Parl., March 11, 2011, at p. 8967).
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[46]  Les décisions dans lesquelles les tribunaux 
ont interprété et appliqué l’art. 161 confirment la 
vocation protectrice de la disposition (voir p. ex. 
R. c. Heywood, [1994] 3 R.C.S. 761, p.  803; R. 
c. A. (R.K.), 2006 ABCA 82, 208 C.C.C. (3d) 74, 
par. 20; R. c. Perron, 2009 ONCA 498, 244 C.C.C. 
(3d) 369, par. 13).

[47]  De même, la manière dont est conçu l’art. 161 
se concilie avec son objectif de protéger les enfants 
contre la violence sexuelle. L’ordonnance est rendue 
sur le fondement d’un pouvoir discrétionnaire et elle 
s’applique « sous réserve des conditions ou exemp-
tions [que le tribunal] indique » (par. 161(1)). Elle 
peut être soigneusement adaptée à la situation du 
contrevenant. Le caractère discrétionnaire et souple 
du pouvoir conféré à l’art. 161 montre que le légis-
lateur a voulu permettre au tribunal de concevoir 
une ordonnance adaptée qui tient compte de la na-
ture et de l’importance du risque que représente pour 
les enfants le délinquant sexuel libéré et rendu à la 
collectivité. L’inobservation de l’ordonnance peut 
entraîner un emprisonnement maximal de quatre ans 
(par. 161(4)).

[48]  En outre, je m’inscris dans le courant juris-
prudentiel selon lequel l’ordonnance fondée sur 
l’art. 161 ne peut être rendue que lorsque la preuve 
permet de conclure que le contrevenant représente un 
risque pour les enfants et que le juge est convaincu 
que les conditions dont elle est assortie visent raison-
nablement à réduire ce risque (voir A. (R.K.), par. 32; 
voir également R. c. R.R.B., 2013 BCCA 224, 338 
B.C.A.C. 106, par. 32-34). Il ne s’agit pas d’une or-
donnance rendue automatiquement. De plus, elle doit 
être soigneusement adaptée à la situation particulière 
du contrevenant2.

2 Par exemple, l’ordonnance de la juge McArthur dans 
R. c. Levin, 2015 ONCJ 290, par. 113 (CanLII), montre com-
ment l’interdiction d’utiliser Internet prévue à l’al. 161(1)d) 
peut être rédigée pour atteindre les objectifs de protection de la 
loi tout en favorisant la réadaptation du contrevenant. Voir éga-
lement l’ordonnance en cause dans R. c. Schledermann, 2014 
ONSC 674, par. 13 (CanLII).

[46]  The jurisprudence interpreting and applying 
s. 161 confirms the provision’s protective purpose: 
see, e.g., R. v. Heywood, [1994] 3 S.C.R. 761, at 
p. 803; R. v. A. (R.K.), 2006 ABCA 82, 208 C.C.C. 
(3d) 74, at para. 20; R. v. Perron, 2009 ONCA 498, 
244 C.C.C. (3d) 369, at para. 13.

[47]  As well, the design of s. 161 is consistent with 
its purpose of protecting children from sexual vio-
lence. Section 161 orders are discretionary and “sub-
ject to the conditions or exemptions that the court 
directs” (s. 161(1)). They can therefore be carefully 
tailored to the circumstances of a particular offender. 
The discretionary and flexible nature of s. 161 dem-
onstrates that it was designed to empower courts to 
craft tailored orders to address the nature and degree 
of risk that a sexual offender poses to children once 
released into the community. Failure to comply with 
the order can lead to a term of imprisonment of up to 
four years (s. 161(4)).

[48]  Further, I agree with the line of cases holding 
that s. 161 orders can be imposed only when there 
is an evidentiary basis upon which to conclude that 
the particular offender poses a risk to children and 
the judge is satisfied that the specific terms of the 
order are a reasonable attempt to minimize the risk: 
see A. (R.K.), at para. 32; see also R. v. R.R.B., 2013 
BCCA 224, 338 B.C.A.C. 106, at paras.  32-34. 
These orders are not available as a matter of course. 
In addition, the content of the order must carefully 
respond to an offender’s specific circumstances.2

2 For example, the order imposed by McArthur J. in R. v. Levin, 
2015 ONCJ 290, at para.  113 (CanLII), illustrates how the 
Internet prohibition in s.  161(1)(d) can be crafted to fulfill 
the protective goals of the legislation while enhancing the of-
fender’s rehabilitation process. See also the order imposed in 
R. v. Schledermann, 2014 ONSC 674, at para. 13 (CanLII).
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(4) Application du critère qui permet d’assimiler 
une mesure à une peine aux dispositions qui 
sont issues des modifications apportées en 
2012 à l’art. 161 du Code criminel

[49]  Au vu du critère reformulé, je conclus que les 
nouvelles interdictions issues des modifications de 
2012 constituent une peine.

[50]  Premièrement, elles font partie des sanctions 
dont est passible un accusé pour une infraction don-
née. Le paragraphe 161(1) exige du juge qui déter-
mine la peine qu’il se demande s’il convient ou non 
d’exercer le pouvoir discrétionnaire qui lui permet 
de soumettre à des mesures de surveillance dans la 
collectivité le contrevenant qui est déclaré coupable 
d’une infraction sexuelle énumérée à l’égard d’une 
personne âgée de moins de 16 ans. L’ordonnance 
fondée sur l’art. 161 est donc une conséquence de 
la déclaration de culpabilité, et le ministère public 
ne le conteste pas.

[51]  Deuxièmement, les sanctions prévues par les 
dispositions issues des modifications de 2012 sont 
conformes à l’objectif et aux principes de la déter-
mination de la peine et peuvent avoir une grande 
incidence sur les droits constitutionnels du contre-
venant, même si, je le précise, les deux ne sont pas 
nécessaires pour satisfaire au critère.

[52]  En ce qui a trait à l’objectif, les dispositions 
issues des modifications de 2012 sont censées pro-
téger les enfants en isolant le contrevenant du reste 
de la société, en favorisant la réinsertion sociale et 
en décourageant la violence sexuelle, des objectifs 
de la détermination de la peine qui figurent tous à 
l’art. 718 du Code criminel. De plus, le processus 
discrétionnaire et souple à l’issue duquel est ren-
due l’ordonnance prévue à l’art. 161 respecte les 
principes de détermination de la peine énoncés aux 
art. 718.1 et 718.2. Je le répète, le fait qu’une telle 
ordonnance est rendue pour protéger les enfants 
n’est pas décisif en soi.

[53]  Il y a lieu de distinguer l’ordonnance portant 
interdiction de celle qui autorise le prélèvement 
d’un échantillon d’ADN, cette dernière n’étant 
pas assimilée à une peine au sens de l’al. 11i) (voir 

(4) Application of the Test for Punishment to 
the 2012 Amendments to Section 161 of the 
Criminal Code

[49]  Applying the reformulated test, I conclude 
that the 2012 amendments constitute punishment.

[50]  First, the 2012 amendments form part of the 
arsenal of sanctions to which an accused may be lia-
ble in respect of a particular offence. Section 161(1) 
directs sentencing judges to consider whether to 
exercise their discretion to impose the community 
supervision measures once an offender is convicted 
of an enumerated sexual offence involving a person 
under the age of 16. Section 161 orders are there-
fore a consequence of conviction, a fact that the 
Crown does not dispute.

[51]  Second, the sanctions contained in the 2012 
amendments are imposed in furtherance of the pur-
pose and principles of sentencing and can have a sig-
nificant impact on an offender’s Charter-protected 
interests — although, to be clear, both are not re-
quired to satisfy the test.

[52]  As to the objective, the 2012 amendments 
are intended to protect children by separating of-
fenders from society, assisting in rehabilitation, 
and deterring sexual violence, sentencing goals that 
all find expression in s. 718 of the Criminal Code. 
In addition, the discretionary and flexible process 
through which s.  161 orders are imposed aligns 
with the principles of sentencing articulated in ss. 
718.1 and 718.2. As noted above, the fact that such 
orders are imposed to protect children, on its own, 
is not determinative.

[53]  These prohibitions are to be distinguished 
from DNA orders, which have been found not to 
constitute punishment under s. 11(i): see Rodgers, at 
para. 65. As discussed, the objective of DNA orders 
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Rodgers, par. 65). Rappelons que l’objectif de l’or-
donnance qui autorise le prélèvement d’un échantil-
lon d’ADN est principalement de faciliter l’enquête 
relative à de futurs crimes, plutôt que de dissuader, 
de dénoncer, d’isoler ou de réinsérer socialement en 
lien avec une infraction antérieure (voir Rodgers, 
par. 64).

[54]  En ce qui concerne l’incidence des modi-
fications, les al. 161(1)c) et d) peuvent tous deux 
avoir une grande incidence sur la liberté et la sé-
curité du contrevenant, peut-être même pour le 
reste de ses jours. La Cour reconnaît que le fait 
de vivre dans la collectivité en étant soumis à des 
conditions strictes peut engendrer une stigmati-
sation non négligeable (R. c. Proulx, 2000 CSC 5, 
[2000] 1 R.C.S. 61, par. 105). En outre, l’interdic-
tion fondée sur l’al. 161(1)c) d’avoir des contacts 
avec une personne âgée de moins de 16  ans est 
susceptible de réduire les domaines d’emploi qui 
s’offrent au contrevenant et la possibilité qu’il a 
d’interagir avec autrui (y compris les adultes ac-
compagnés d’enfants) dans les lieux publics et 
privés. Empêcher le contrevenant d’avoir accès à 
Internet sur le fondement de l’al. 161(1)d) équivaut 
à le tenir à l’écart d’un élément de plus en plus es-
sentiel à la vie quotidienne :

 [TRADUCTION] Internet est désormais au centre de 
l’activité humaine dans tous les domaines, qu’il s’agisse 
de l’éducation ou du commerce, voire des loisirs. Ce 
n’est plus une simple fenêtre sur le monde. Pour un 
nombre croissant de personnes, Internet est leur monde, 
un endroit où l’on peut faire presque tout ce que l’on a 
besoin de faire ou que l’on souhaite faire. La toile offre 
la possibilité virtuelle de magasiner, de faire des ren-
contres, d’échanger avec les amis et la famille, de me-
ner ses activités, de réseauter et de trouver un emploi, 
d’effectuer des opérations bancaires, de lire le journal, 
de regarder des films et de suivre des cours. [En italique 
dans l’original; notes en bas de page omises.]

(B. A. Areheart et M. A. Stein, « Integrating the In-
ternet » (2015), 83 Geo. Wash. L. Rev. 449, p. 456)

Pour de nombreux Canadiens, l’appartenance à 
des communautés en ligne fait partie intégrante de 
la citoyenneté et de l’identité individuelle. À mon 
avis, l’exclusion d’un contrevenant de tels espaces 

is primarily to facilitate the investigation of future 
crimes, rather than to achieve deterrence, denuncia-
tion, separation, or rehabilitation in connection with 
a past offence: see Rodgers, at para. 64.

[54]  Turning to the impact of the amendments, 
both s. 161(1)(c) and (d) can have a significant im-
pact on the liberty and security of offenders — po-
tentially for the rest of their lives. This Court has 
recognized that living in the community under re-
strictions can attract a considerable degree of stigma 
(R. v. Proulx, 2000 SCC 5, [2000] 1 S.C.R. 61, at 
para. 105). Further, a prohibition under s. 161(1)(c) 
on having any contact with persons under the age of 
16 could potentially curtail the types of employment 
an offender can pursue, and an offender’s ability to 
interact with people (including adults in the com-
pany of children) in public and private spaces. And 
depriving an offender under s. 161(1)(d) of access 
to the Internet is tantamount to severing that person 
from an increasingly indispensable component of 
everyday life:

 The Internet has become a hub for every kind of hu-
man activity, from education to recreation to commerce. 
It is no longer merely a window to the world. For a grow-
ing number of people, the Internet is their world — a 
place where one can do nearly everything one needs or 
wants to do. The Web provides virtual opportunities for 
people to shop, meet new people, converse with friends 
and family, transact business, network and find jobs, 
bank, read the newspaper, watch movies, and attend 
classes. [Emphasis in original; footnotes omitted.]

(B. A. Areheart and M. A. Stein, “Integrating the In-
ternet” (2015), 83 Geo. Wash. L. Rev. 449, at p. 456)

For many Canadians, membership in online com-
munities is an integral component of citizenship 
and personhood. In my view, retrospectively ex-
cluding offenders from these virtual communal 
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communs virtuels par l’application rétrospective de 
la nouvelle disposition constitue une conséquence 
importante qui met en cause l’équité des procédures 
criminelles et la primauté du droit, deux notions qui 
sous-tendent l’al. 11i).

[55]  La grande incidence des modifications de 
2012 sur le droit à la liberté et à la sécurité du 
contrevenant offre un autre moyen de distinguer 
les nouvelles sanctions de l’autorisation de pré-
lever un échantillon d’ADN. Je conviens avec le 
juge Doherty que [TRADUCTION] « la disposition sur 
la peine qui exige de l’accusé qu’il fournisse un 
échantillon d’ADN une fois déclaré coupable [. . .] 
ne porte pas sensiblement atteinte au droit à la li-
berté ou à la sécurité de la personne et [qu’]on ne 
saurait voir dans son application l’infliction d’une 
peine » (Hooyer, par. 45).

[56]  Je remarque aussi que le libellé du par. 161(1) 
(« en plus de toute autre peine » ou, en anglais, « in 
addition to any other punishment ») est instructif 
même s’il n’est assurément pas décisif. Comme le 
fait observer le juge dissident Groberman de la Cour 
d’appel, [TRADUCTION] « le législateur semble lui-
même considérer que chacune des sanctions énon-
cées au par. 161(1) constitue une “peine” (ou, en 
anglais, “punishment”) au sens ordinaire du mot » 
(par. 78)3.

[57]  En résumé, les interdictions issues des mo-
difications apportées au par. 161(1) en 2012 consti-
tuent une peine pour l’application de l’al. 11i) de 
la Charte. Elles sont une conséquence de la décla-
ration de culpabilité, elles sont conformes à l’ob-
jectif et aux principes de la détermination de la 
peine et elles peuvent avoir une grande incidence 
sur le droit à la liberté et à la sécurité du contreve-
nant. De toute évidence, elles emportent l’infliction 
d’une peine plus importante que les interdictions 
antérieures : le nouvel al. 161(1)c) permet au juge 
d’interdire tout contact avec un enfant, quel que 
soit le moyen utilisé (pas seulement l’ordinateur), 

3 Voici le libellé anglais de l’al. 11i) : « Any person charged with 
an offence has the right [. . .] i) if found guilty of the offence 
and if the punishment for the offence has been varied between 
the time of commission and the time of sentencing, to the benefit 
of the lesser punishment. »

spaces is a substantial consequence that implicates 
the fairness and rule of law concerns underlying the 
s. 11(i) right.

[55]  The significant impact the 2012 amendments 
can have on the liberty and security of offenders is 
another way in which these sanctions are distinguish-
able from DNA orders. I agree with Doherty J.A. 
that “a sentencing provision requiring an accused to 
provide a DNA sample upon conviction . . . does not 
meaningfully impair the accused’s liberty or security 
of the person and would not be regarded as punish-
ment” (Hooyer, at para. 45).

[56]  I also note that the text of s. 161(1) (“in ad-
dition to any other punishment” or “en plus de toute 
autre peine”), while certainly not determinative, is 
nonetheless informative. As Groberman J.A. ob-
served in dissent at the Court of Appeal, “Parlia-
ment itself appears to have considered that the 
sanctions set out in s. 161(1) come within the ordi-
nary meaning of the word ‘punishment’” (para. 78) 
or “peine”.3

[57]  In sum, the prohibitions found in the 2012 
amendments to s. 161(1) constitute punishment for 
the purposes of s. 11(i) of the Charter. They are 
a consequence of conviction, imposed in further-
ance of the purpose and principles of sentencing, 
and they can have a significant impact on the lib-
erty and security of offenders. Clearly, the 2012 
amendments constitute greater punishment than the 
previous prohibitions: under the new s. 161(1)(c), a 
judge can prohibit all contact with children, no mat-
ter the means (not just contact involving a computer 
system); and under the new s. 161(1)(d), a judge 
can prohibit an offender from using the Internet or 

3 The French text of s. 11(i) reads as follows: “Tout inculpé a le 
droit . . . i) de bénéficier de la peine la moins sévère, lorsque la 
peine qui sanctionne l’infraction dont il est déclaré coupable 
est modifiée entre le moment de la perpétration de l’infraction 
et celui de la sentence.”
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et le nouvel al. 161(1)d) confère au juge le pou-
voir d’interdire au contrevenant d’utiliser Internet 
ou tout autre réseau numérique à quelque fin (pas 
seulement pour entrer en contact avec des enfants). 
Par conséquent, l’application rétrospective des dis-
positions qui prévoient ces interdictions restreint le 
droit garanti par l’al. 11i) puisqu’elle empêche l’ap-
pelant de faire l’objet des mesures de surveillance 
dans la collectivité moins restrictives qui figuraient 
dans la version antérieure de l’art. 161, c’est-à-dire 
de la « peine la moins sévère ».

B. La restriction du droit garanti par l’al. 11i) se 
justifie-t-elle au regard de l’article premier de 
la Charte?

[58]  L’article premier de la Charte est libellé 
comme suit :

 1.  La Charte canadienne des droits et libertés ga-
rantit les droits et libertés qui y sont énoncés. Ils ne 
peuvent être restreints que par une règle de droit, dans 
des limites qui soient raisonnables et dont la justification 
puisse se démontrer dans le cadre d’une société libre et 
démocratique.

Pour établir que la restriction du droit de l’appe-
lant garanti par l’al. 11i) est raisonnable et que sa 
justification peut se démontrer, l’État doit montrer 
que les modifications de 2012 ont un objectif suf-
fisamment important « et que les moyens choisis 
sont proportionnels à cet obje[ctif] » (Carter c. Ca-
nada (Procureur général), 2015 CSC 5, [2015] 1 
R.C.S. 331, par. 94). Une règle de droit est propor-
tionnée à son objectif lorsque (1) le moyen retenu 
est rationnellement lié à cet objectif, (2) qu’elle est 
minimalement attentatoire en ce qu’il n’existe au-
cun autre moyen d’atteindre le même objectif en 
restreignant moins le droit en cause et (3) qu’il y 
a proportionnalité entre ses effets préjudiciables et 
ses effets bénéfiques (R. c. Oakes, [1986] 1 R.C.S. 
103; Carter, par. 94). L’examen de la proportionna-
lité se veut à la fois normatif et contextuel et exige 
du tribunal qu’il considère le tableau tout entier en 
« soupes[ant] les intérêts de la société et ceux de 
particuliers et de groupes » (Oakes, p. 139).

other digital network for any purpose (not just for 
the purpose of contacting children). Accordingly, 
the retrospective operation of these provisions lim-
its the s. 11(i) right as it deprives the appellant of 
the benefit of the less restrictive community super-
vision measures captured in the previous version of 
s. 161 — that is, the “lesser punishment”.

B. Is the Limitation of Section 11(i) Justified Under 
Section 1 of the Charter?

[58]  Section 1 of the Charter provides as follows:

 1.  The Canadian Charter of Rights and Freedoms 
guarantees the rights and freedoms set out in it sub-
ject only to such reasonable limits prescribed by law as 
can be demonstrably justified in a free and democratic  
society.

To establish that the limitation on the appellant’s 
s. 11(i) right is reasonable and demonstrably jus-
tified, the government must show that the 2012 
amendments have a sufficiently important objective 
“and that the means chosen are proportional to that 
object[ive]” (Carter v. Canada (Attorney General), 
2015 SCC 5, [2015] 1 S.C.R. 331, at para. 94). A law 
is proportionate if (1) there is a rational connection 
between the means adopted and the objective; (2) it 
is minimally impairing in that there are no alterna-
tive means that may achieve the same objective with 
a lesser degree of rights limitation; and (3) there is 
proportionality between the deleterious and salutary 
effects of the law (R. v. Oakes, [1986] 1 S.C.R. 103; 
Carter, at para. 94). The proportionality inquiry is a 
normative and contextual one, which requires courts 
to examine the broader picture by “balanc[ing] the 
interests of society with those of individuals and 
groups” (Oakes, at p. 139).
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[59]  Malheureusement, les juridictions infé-
rieures ne se penchent pas en l’espèce sur l’appli-
cation de l’article premier. Nous ne disposons donc 
pas d’un dossier complet constitué notamment de 
témoignages d’experts. Les parties nous exhortent 
néanmoins à nous prononcer sur l’application de 
l’article premier à partir du dossier existant. La 
Cour le fait donc sur consentement, comme le ferait 
un tribunal de première instance.

[60]  Le ministère public a produit une preuve 
nouvelle jointe en annexe à deux affidavits. Il s’agit 
de statistiques et d’articles relevant des sciences 
sociales et portant sur la récidive en matière d’in-
fractions sexuelles. L’appelant ne s’est pas opposé 
à l’admission de ces éléments de preuve, et je suis 
convaincue qu’il convient de les recevoir. Par consé-
quent, pour décider si le ministère public s’est ac-
quitté de son obligation de justification, j’examinerai 
la preuve nouvelle de l’intimée en la « complét[ant] 
par le bon sens et le raisonnement par déduction », 
ce à quoi s’ajouteront la jurisprudence et le compte 
rendu des débats législatifs soumis par les parties (R. 
c. Sharpe, 2001 CSC 2, [2001] 1 R.C.S. 45, par. 78).

(1) Les dispositions issues des modifications 
de 2012 ont-elles un objectif suffisamment 
important?

[61]  La règle de droit qui restreint un droit consti-
tutionnel doit le faire conformément à un objectif 
suffisamment important qui se concilie avec les va-
leurs d’une société libre et démocratique. L’examen 
du respect de cette condition s’effectue sans tenir 
compte de la portée de l’atteinte au droit, du moyen 
retenu ou du lien entre les répercussions positives et 
négatives de la règle de droit.

[62]  L’appelant soutient à bon droit que l’objec-
tif à considérer est celui de la mesure attentatoire 
(voir Toronto Star Newspapers Ltd. c. Canada, 
2010 CSC 21, [2010] 1 R.C.S. 721, par. 20). En 
l’espèce, la mesure attentatoire réside dans l’appli-
cation rétrospective de la règle de droit en cause. 
Toutefois, l’objectif général des dispositions issues 
des modifications de 2012 joue dans la raison d’être 
particulière de leur application rétrospective.

[59]  Unfortunately, s. 1 was not dealt with in the 
courts below. This means we do not have the ben-
efit of a full record, including expert testimony. But 
the parties urged us to consider s. 1 on the record 
before us. This Court therefore deals with this is-
sue, on consent, as a court of first instance.

[60]  The Crown adduced fresh evidence attached 
to two affidavits, consisting of statistics and so-
cial science articles relating to the issue of the re-
cidivism of sexual offenders. The appellant did not 
oppose the admission of this evidence and I am 
satisfied it would be appropriate to receive it. Ac-
cordingly, in assessing whether the Crown has dis-
charged its justificatory burden, I will consider the 
Crown’s fresh evidence as “supplemented by com-
mon sense and inferential reasoning”, in addition to 
the jurisprudence and legislative debates proffered 
by the parties (R. v. Sharpe, 2001 SCC 2, [2001] 1 
S.C.R. 45, at para. 78).

(1) Do the 2012 Amendments Have a Suffi-
ciently Important Objective?

[61]  A law that limits a constitutional right must 
do so in pursuit of a sufficiently important objec-
tive that is consistent with the values of a free and 
democratic society. This examination is a threshold 
requirement that is undertaken without considering 
the scope of the right infringement, the means em-
ployed, or the relationship between the positive and 
negative effects of the law.

[62]  The appellant correctly submits that the rel-
evant objective is that of the infringing measure: 
see Toronto Star Newspapers Ltd. v. Canada, 2010 
SCC 21, [2010] 1 S.C.R. 721, at para. 20. Here, the 
infringing measure is the retrospective operation 
of the impugned law. However, the more general 
purpose behind the enactment of the 2012 amend-
ments informs the specific rationale for applying 
the amendments retrospectively.

20
16

 S
C

C
 3

1 
(C

an
LI

I)



940 [2016] 1 S.C.R.R.  v.  K.R.J.    Karakatsanis J.

[63]  L’appelant fait valoir que l’objectif de l’ap-
plication rétrospective des nouvelles dispositions est 
d’accroître la peine infligée au contrevenant dont 
les actes criminels sont antérieurs à 2012, et ce, 
afin de favoriser davantage la réalisation de l’objec-
tif de la détermination de la peine et l’application 
des principes de celle-ci. À mon avis, cette formu-
lation n’est pas suffisamment précise et revient es-
sentiellement à décrire le moyen que le législateur a 
choisi pour parvenir à ses fins (voir Carter, par. 76; 
voir également R. c. Moriarity, 2015  CSC  55, 
[2015] 3 R.C.S. 485, par. 28).

[64]  Rappelons-le, l’historique législatif de 
l’art. 161, son interprétation judiciaire et la manière 
dont il est conçu confirment que l’objectif prépon-
dérant de l’article est de protéger les enfants contre 
la violence sexuelle aux mains de récidivistes. Le 
dossier législatif des nouveaux al. 161(1)c) et d) ren-
ferme maints indices selon lesquels l’accroissement 
de la protection des enfants motivait tout autant les 
modifications en cause. Un seul exemple suffit à le 
montrer. Lors du débat en deuxième lecture, le se-
crétaire parlementaire du ministre de la Justice a dit 
que les modifications « vis[aient] [. . .] à ce que les 
personnes susceptibles de commettre une infraction 
sexuelle [. . .] ne puissent pas faciliter la perpétra-
tion de l’infraction. L’occasion d’être seul avec un 
enfant ou l’accès à un enfant est déterminant pour 
bon nombre de personnes qui commettent des infrac-
tions d’ordre sexuel contre un enfant » (Débats de la 
Chambre des communes, vol. 145, no 110, 3e sess., 
40e lég., 3 décembre 2010, p. 6787).

[65]  Par conséquent, l’objectif prépondérant de 
l’application prospective des dispositions issues des 
modifications de 2012 est d’accroître la protection 
qu’offre aux enfants l’art. 161 contre le risque de 
préjudice que représentent les personnes déclarées 
coupables d’infractions sexuelles. Il s’ensuit na-
turellement que l’objectif de l’application rétros-
pective — la mesure attentatoire — est de mieux 
protéger les enfants contre le risque que présente 
un contrevenant qui, comme l’appelant, a commis 
l’acte criminel avant l’entrée en vigueur des modi-
fications, mais a été condamné après celle-ci. C’est 
en fonction de cet objectif que s’effectue l’analyse 
au regard de l’article premier.

[63]  The appellant argues that the objective of the 
retrospective operation of the 2012 amendments is 
to increase the punishment imposed on offenders 
who committed their offences prior to 2012 so as 
to more effectively further the purpose and prin-
ciples of sentencing. In my view, this articulation 
of the law’s purpose is not sufficiently precise and 
is essentially a description of the means the legisla-
ture has chosen to achieve its purpose: see Carter, 
at para. 76; see also R. v. Moriarity, 2015 SCC 55, 
[2015] 3 S.C.R. 485, at para. 28.

[64]  As discussed above, the legislative history, 
judicial interpretation, and design of s. 161 all con-
firm that the overarching goal of the section is to 
protect children from sexual violence perpetrated 
by recidivists. And there is ample evidence in the 
legislative record surrounding the enactment of the 
new s. 161(1)(c) and (d) to show that enhancing 
child protection motivated the impugned amend-
ments as well. To highlight but one example, at 
the debate accompanying the second reading of 
the Bill, the Parliamentary Secretary to the Min-
ister of Justice said the amendments “see[k] to 
prevent . . . child sex offenders from having the op-
portunity to facilitate their offending. Finding ac-
cess to a child or the opportunity to be alone with a 
child is a key for many child sex offenders” (House 
of Commons Debates, vol. 145, No. 110, 3rd Sess., 
40th Parl., December 3, 2010, at p. 6787).

[65]  Accordingly, the overarching objective of the 
prospective operation of the 2012 amendments is to 
enhance the protection s. 161 affords to children 
against the risk of harm posed by convicted sexual 
offenders. It follows naturally that the objective of 
the retrospective operation of these amendments 
— the infringing measure — is to better protect 
children from the risks posed by offenders like the 
appellant who committed their offences before, but 
were sentenced after, the amendments came into 
force. This latter objective anchors the s. 1 analysis.
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[66]  De toute évidence, cet objectif est suffisam-
ment important pour justifier la poursuite de l’exa-
men. Comme l’écrit le juge Laskin dans R. c. Budreo 
(2000), 46 O.R. (3d) 481 (C.A.), [TRADUCTION] « [l]es 
enfants font partie des groupes les plus vulnérables 
de notre société. La violence sexuelle dont sont vic-
times de jeunes enfants constitue un sérieux problème 
social, point n’est besoin de le démontrer » (par. 37). 
Offrir aux enfants une protection accrue afin qu’ils 
ne soient pas victimes d’infractions sexuelles est vital 
dans une société libre et démocratique.

(2) Le moyen retenu par le législateur est-il pro-
portionné à l’objectif de la règle de droit?

[67]  Une certaine déférence s’impose lorsqu’il 
s’agit d’apprécier la proportionnalité d’une règle 
de droit. Comme l’écrit la Cour dans le récent arrêt  
Carter :

 À ce stade de l’analyse, les tribunaux doivent faire 
preuve d’une certaine déférence à l’endroit du légis-
lateur. La proportionnalité ne nécessite pas la perfec-
tion : Saskatchewan (Human Rights Commission) c. 
Whatcott, 2013 CSC 11, [2013] 1 R.C.S. 467, par. 78. 
L’article premier exige seulement que les limites soient 
« raisonnables ». [par. 97]

a) Lien rationnel

[68]  À cette première étape de l’examen de la 
proportionnalité, l’État doit démontrer que le légis-
lateur restreint le droit d’une manière qui a un lien 
rationnel avec l’objectif de la règle de droit. « Pour 
prouver l’existence d’un lien rationnel, le gouverne-
ment n’a qu’à démontrer l’existence d’un lien causal, 
“fondé sur la raison ou la logique”, entre la viola-
tion et l’avantage recherché » (Carter, par. 99, citant 
RJR-MacDonald Inc. c. Canada (Procureur géné-
ral), [1995] 3 R.C.S. 199, par. 153).

[69]  Comme le concède l’appelant, il existe ma-
nifestement un lien rationnel entre la protection 
accrue des enfants contre le risque de violence 
sexuelle que représente le délinquant dont les actes 
criminels sont antérieurs à l’entrée en vigueur 
des dispositions issues des modifications de 2012 

[66]  Obviously, this objective is sufficiently im-
portant to warrant further scrutiny. As Laskin J.A. 
wrote in R. v. Budreo (2000), 46 O.R. (3d) 481 
(C.A.), “Children are among the most vulnerable 
groups in our society. The sexual abuse of young 
children is a serious societal problem, a statement 
that needs no elaboration” (para. 37). Providing 
enhanced protection to children from becoming 
victims of sexual offences is vital in a free and 
democratic society.

(2) Are the Means Adopted Proportional to the 
Law’s Objective?

[67]  In assessing the proportionality of a law, a 
degree of deference is required. As this Court re-
cently wrote in Carter:

 At this stage of the analysis, the courts must accord 
the legislature a measure of deference. Proportional-
ity does not require perfection: Saskatchewan (Human 
Rights Commission) v. Whatcott, 2013 SCC 11, [2013] 1 
S.C.R. 467, at para. 78. Section 1 only requires that the 
limits be “reasonable”. [para. 97]

(a) Rational Connection

[68]  At this first step of the proportionality in-
quiry, the government must demonstrate that the 
means used by the limiting law are rationally con-
nected to the purpose the law was designed to 
achieve. “To establish a rational connection, the 
government need only show that there is a causal 
connection between the infringement and the bene-
fit sought ‘on the basis of reason or logic’” (Carter, 
at para.  99, citing RJR-MacDonald Inc. v. Can-
ada (Attorney General), [1995] 3 S.C.R. 199, at  
para. 153).

[69]  As the appellant concedes, there is clearly 
a rational connection between providing enhanced 
protection to children from the risks of sexual vio-
lence presented by offenders who committed their 
offences before the 2012 amendments came into 
force (the objective) and retrospectively giving 
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(l’objectif) et l’octroi rétrospectif au tribunal qui 
détermine la peine d’un pouvoir discrétionnaire lui 
permettant de soumettre à des contraintes le contre-
venant qui représente toujours un risque pour les 
enfants du fait qu’il peut communiquer en personne 
ou en ligne avec eux et accéder à de la pornogra-
phie juvénile en ligne (le moyen choisi). Bien que 
la preuve nouvelle du ministère public — sur la-
quelle je reviens plus loin — étoffe ce lien causal, 
je suis convaincue à ce stade que la raison et la lo-
gique suffisent pour établir que le législateur a agi 
de manière rationnelle en conférant aux al. 161(1)c) 
et d) un effet rétrospectif afin de mieux protéger les 
enfants contre le risque de récidive chez le délin-
quant sexuel dont les actes criminels sont antérieurs 
à l’entrée en vigueur des nouvelles dispositions  
en 2012.

b) Atteinte minimale

[70]  La question à trancher à cette deuxième 
étape est celle de savoir si les nouvelles dispositions 
portent atteinte le moins possible au droit consti-
tutionnel, c’est-à-dire si «  la restriction du droit 
est raisonnablement adaptée à l’objectif » (Carter, 
par.  102). Ce n’est que lorsqu’il existe d’autres 
moyens moins préjudiciables de réaliser l’objec-
tif de l’État «  de façon réelle et substantielle  » 
qu’une loi ne satisfait pas à l’exigence de l’at-
teinte minimale (Alberta c. Hutterian Brethren of 
Wilson Colony, 2009 CSC 37, [2009] 2 R.C.S. 567, 
par. 55).

[71]  Je suis convaincue que l’application rétros-
pective des interdictions issues des modifications 
de 2012 porte atteinte le moins possible à l’al. 11i).

[72]  Les modifications ont été apportées à une 
disposition qui confère un pouvoir hautement dis-
crétionnaire et qui est adaptée à son objectif. Les 
interdictions du par. 161(1) ne doivent être pronon-
cées que si le tribunal est convaincu que le contre-
venant exposera toujours les enfants à un risque 
une fois libéré et rendu à la collectivité et que les 
conditions dont est assortie l’ordonnance visent 
raisonnablement à réduire le risque. La disposition 

sentencing judges the discretionary power to limit 
those offenders who pose a continuing risk to chil-
dren in contacting children in person or online, and 
in engaging with online child pornography (the 
means chosen). Although the Crown’s fresh evi-
dence, which I discuss below, assists in solidifying 
this causal link, at this stage, I am satisfied that rea-
son and logic suffice to establish that Parliament 
proceeded rationally in opting to give s. 161(1)(c) 
and (d) retrospective effect in order to better pro-
tect children from recidivism risks posed by offend-
ers who committed their offences before the 2012 
amendments came into force.

(b) Minimal Impairment

[70]  The question at this second stage is whether 
the 2012 amendments are minimally impairing, in 
the sense that “the limit on the right is reasonably 
tailored to the objective” (Carter, at para.  102). 
It is only when there are alternative, less harmful 
means of achieving the government’s objective “in 
a real and substantial manner” that a law should fail 
the minimal impairment test (Alberta v. Hutterian 
Brethren of Wilson Colony, 2009 SCC 37, [2009] 2 
S.C.R. 567, at para. 55).

[71]  I am satisfied that the retrospective operation 
of the prohibitions contained in the 2012 amend-
ments is minimally impairing of s. 11(i).

[72]  The amendments were enacted within the 
context of a highly discretionary provision that 
is tailored to its objective. Prohibitions listed in 
s. 161(1) are to be imposed only when a judge is 
satisfied that the specific offender poses a continued 
risk to children upon his release into the community 
and that the specific terms of the order are a reason-
able attempt to minimize the risk. The law is there-
fore not “drafted in a way that unnecessarily catches  
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n’est donc pas « rédigée de manière à englober inu-
tilement [une conduite] qui n’a que peu ou [qui n’a] 
rien à voir avec la prévention du préjudice causé 
aux enfants » (Sharpe, par. 95). En d’autres mots, 
le recours rétrospectif aux nouveaux al. 161(1)c) et 
d) peut seulement intervenir lorsque le tribunal est 
convaincu que les interdictions favoriseront l’ob-
jectif des modifications, à savoir la protection ac-
crue des enfants. Pas de risque, pas d’application 
rétrospective.

[73]  En outre, le par. 161(1) permet au tribunal 
qui détermine la peine de prévoir toute condition 
ou exemption que commande la situation du contre-
venant. L’alinéa 161(1)c) dispose que le contreve-
nant peut communiquer avec une personne âgée de 
moins de 16 ans s’il le fait « sous la supervision 
d’une personne que le tribunal estime convenir en 
l’occurrence ». Dans la même veine, l’al. 161(1)d) 
permet au contrevenant d’utiliser Internet s’il le fait 
« en conformité avec les conditions imposées par le 
tribunal ». Enfin, l’interdiction peut avoir une durée 
limitée (par. 161(2)) et être révisée périodiquement 
pour s’assurer qu’elle est toujours adaptée à la si-
tuation du contrevenant (par. 161(3)).

[74]  L’appelant fait valoir que même si l’art. 161 
confère un pouvoir hautement discrétionnaire et est 
adapté à son objectif, les dispositions en cause ne 
portent pas atteinte le moins possible au droit ga-
ranti, car le ministère public n’a pas démontré que 
si elles ne s’appliquaient que prospectivement la 
réalisation de leur objectif serait compromise4. Je 
reviendrai plus en détail sur les lacunes possibles 
du dossier de preuve lorsque je soupèserai les effets 
préjudiciables et les effets bénéfiques de la règle de 
droit, mais je ne retiens pas l’argument au regard du 
volet de l’atteinte minimale, et ce, pour plusieurs 
raisons.

4 Nul n’a fait valoir que d’autres régimes d’interdiction du Code 
criminel (dont ceux correspondant aux art. 810, 810.1 et 810.2) 
auraient pu permettre à l’État d’atteindre son objectif de façon 
réelle et substantielle.

[conduct] that has little or nothing to do with the pre-
vention of harm to children” (Sharpe, at para. 95). In 
other words, the retrospective use of s. 161(1)(c) and 
(d) is available only when a judge is satisfied that 
the prohibitions will advance the enhanced child-
protection goal of the amendments. No risk, no ret-
rospective order.

[73]  Further, s. 161(1) permits a sentencing judge 
to impose any conditions or exemptions that corre-
spond to the circumstances of a particular offender. 
Section 161(1)(c) provides that offenders may have 
contact with persons under the age of 16 if “the of-
fender does so under the supervision of a person 
whom the court considers appropriate”. Similarly, 
s. 161(1)(d) permits offenders to use the Internet if 
“the offender does so in accordance with conditions 
set by the court”. Finally, the prohibition order can 
be limited in duration (s. 161(2)) and reviewed pe-
riodically to ensure it continues to correspond to an 
offender’s circumstances (s. 161(3)).

[74]  Despite the highly discretionary and tailored 
nature of s. 161, the appellant argues that the im-
pugned amendments are not minimally impairing 
because the Crown has failed to demonstrate that a 
purely prospective application of the amendments 
would undermine its objective.4 Although I will 
discuss the potential gaps in the evidentiary record 
more fully below when I weigh the deleterious and 
salutary effects of the law, I would not give effect 
to this submission at the minimal impairment stage, 
for a few reasons.

4 It was not argued that other prohibition regimes in the Criminal 
Code (such as those found in ss. 810, 810.1, or 810.2) could 
have achieved the government’s objective in a real and substan-
tial manner.
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[75]  On reconnaît généralement (et le dossier 
confirme) qu’un pourcentage non négligeable de 
délinquants sexuels récidive. Si les nouvelles dis-
positions ne s’appliquaient que prospectivement, 
le tribunal qui détermine la peine ne pourrait sou-
mettre aux interdictions prévues par les nouveaux 
al.  161(1)c) et d) le contrevenant dont les actes 
criminels sont antérieurs à 2012 même s’il était 
convaincu qu’elles sont nécessaires à la réduction 
du risque qu’un enfant soit victime de la récidive 
d’un délinquant sexuel. Par conséquent, je conviens 
qu’une application strictement prospective n’aurait 
pas permis au législateur de réaliser pleinement son 
objectif d’accroître la protection que l’art. 161 offre 
aux enfants contre un délinquant dont les actes 
criminels sont antérieurs à l’entrée en vigueur des 
nouvelles dispositions en 2012. En outre, faire droit 
à la prétention de l’appelant reviendrait à déférer 
insuffisamment, à ce stade de l’analyse, à la déci-
sion de l’État d’opter pour une mesure législative 
plutôt qu’une autre. Il vaut mieux reporter l’examen 
des questions liées au degré d’efficacité de l’appli-
cation rétrospective à l’étape suivante de l’analyse, 
celle de la proportionnalité des effets.

[76]  En résumé, puisque l’art. 161 confère un pou-
voir discrétionnaire et qu’il est adapté à son objectif, 
et comme l’application strictement prospective aurait 
compromis la réalisation intégrale de l’objectif du 
législateur, je conclus que l’application rétrospective 
des al. 161(1)c) et d) porte atteinte au droit protégé 
par l’al. 11i) aussi peu qu’il est raisonnablement pos-
sible de le faire5. Il est plus difficile de savoir si les 
effets bénéfiques de leur application rétrospective 
l’emportent sur ses effets préjudiciables.

5 Il devrait apparaître clairement de l’analyse qui précède que 
si le législateur avait opté pour un régime moins adapté et de 
nature moins discrétionnaire, les dispositions issues des modi-
fications de 2012 auraient fort bien pu ne pas satisfaire au cri-
tère de l’atteinte minimale. Je m’explique donc mal comment 
ma formulation de l’objectif des modifications en cause a pu 
rendre « superfl[u] » l’examen de l’atteinte minimale comme 
le prétend mon collègue le juge Brown (par. 138). Au contraire, 
ce critère demeure un rouage important de la démarche qui 
consiste à se demander si le législateur s’est acquitté de son 
obligation pour les besoins de l’article premier.

[75]  It is widely accepted (and the record con-
firms) that a non-trivial percentage of sex offend-
ers will reoffend. If the amendments operated only 
prospectively, a sentencing judge would be unable 
to impose the prohibitions in s. 161(1)(c) and (d) on 
offenders who committed their crimes before 2012 
even if the judge were satisfied that the prohibitions 
were required to minimize the risk to a child that 
a sex offender will recidivate. I therefore accept 
that a purely prospective application of the amend-
ments would have prevented Parliament from fully 
realizing its objective of enhancing the protection 
s. 161 affords to children from offenders who com-
mitted their offences before the coming into force 
of the 2012 amendments. Further, accepting the ap-
pellant’s argument would fail to accord sufficient 
deference, at this stage of the analysis, to the gov-
ernment’s choice of legislative means. And ques-
tions pertaining to the extent of the efficacy of the 
retrospective operation of the 2012 amendments are 
best left to the next step of the analysis: proportion-
ality of effects.

[76]  In sum, given the discretionary and tailored 
nature of s. 161 and the fact that a purely prospec-
tive operation of the amendments would have com-
promised Parliament’s full objective, I conclude that 
the retrospective operation of s. 161(1)(c) and (d) 
impairs the s. 11(i) right as little as reasonably pos-
sible.5 The more difficult issue is whether the ben-
efits achieved from imposing the 2012 amendments 
retrospectively outweigh the deleterious effects.

5 It should be obvious from the above analysis that, had Parlia-
ment adopted a less tailored and discretionary regime, the 2012 
amendments may very well have failed the minimal impairment 
test. It is accordingly unclear how my articulation of the pur-
pose of the impugned amendments has rendered the minimal 
impairment analysis “redundant”, as my colleague Brown J. 
alleges (para. 138). On the contrary, the minimal impairment 
test remains an important part of assessing whether Parliament 
has discharged its burden under s. 1.
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c) Proportionnalité des effets

[77]  À cette dernière étape de l’examen de la pro-
portionnalité, la Cour doit « mettre en balance l’in-
cidence de la loi sur les droits protégés et l’effet 
bénéfique de la loi au plan de l’intérêt supérieur du 
public » (Carter, par. 122)6. Il s’agit d’une étape im-
portante, car son rôle est fondamentalement distinct. 
Comme le font observer les juges majoritaires de 
la Cour dans Thomson Newspapers Co. c. Canada 
(Procureur général), [1998] 1 R.C.S. 877 :

Les première et deuxième étapes de l’analyse de la pro-
portionnalité ne portent pas sur le rapport entre les me-
sures et le droit en question garanti par la Charte, mais 
plutôt sur le rapport entre les objectifs de la loi et les 
moyens employés. [. . .] La troisième étape de l’analyse 
de la proportionnalité donne l’occasion d’apprécier, à 
la lumière des détails d’ordre pratique et contextuel qui 
ont été dégagés aux première et deuxième étapes, si les 
avantages découlant de la limitation sont proportionnels 
aux effets préjudiciables, mesurés au regard des valeurs 
consacrées par la Charte. [par. 125]

[78]  C’est la raison pour laquelle l’ancien président 
de la Cour suprême d’Israël, Aharon Barak, voit dans 
cette dernière étape [TRADUCTION] « le cœur même 
de la proportionnalité » (« Proportional Effect : The 
Israeli Experience » (2007), 57 U.T.L.J. 369, p. 380). 
Et, dans l’arrêt Hutterian Brethren, la juge Abella 
écrit que « la majeure partie de l’analyse concep-
tuelle doit être faite à l’étape finale — celle de la pro-
portionnalité. Après tout, c’est de la proportionnalité 
dont il est censé être question à l’article premier » 
(par. 149).

[79]  Je suis d’accord. Bien que, de nos jours, au 
Canada, l’atteinte minimale occupe la place la plus 
grande dans le discours sur l’article premier, le tri-
bunal peut, à cette dernière étape, se pencher sur 

6 Initialement, dans l’arrêt Oakes, cette dernière étape visait 
à comparer les effets préjudiciables de la mesure restrictive 
et l’objectif de la loi. Toutefois, dans Dagenais c. Société 
Radio-Canada, [1994] 3 R.C.S. 835, le juge en chef Lamer a 
reformulé le critère afin de tenir compte de la « proportionnalité 
entre les effets préjudiciables des mesures et leurs effets béné-
fiques » parce que la qualification de la dernière étape « comme 
concernant uniquement l’équilibre entre l’objectif et les effets 
préjudiciables d’une mesure repose sur une conception trop 
étroite de la proportionnalité » (p. 889 (soulignement omis)).

(c) Proportionality of Effects

[77]  At this final stage of the proportionality anal-
ysis, the Court must “weig[h] the impact of the law 
on protected rights against the beneficial effect of 
the law in terms of the greater public good” (Carter, 
at para. 122).6 This final stage is an important one 
because it performs a fundamentally distinct role. As 
a majority of this Court observed in Thomson News-
papers Co. v. Canada (Attorney General), [1998] 1 
S.C.R. 877:

The focus of the first and second steps of the proportion-
ality analysis is not the relationship between the mea-
sures and the Charter right in question, but rather the 
relationship between the ends of the legislation and the 
means employed. . . . The third stage of the proportional-
ity analysis provides an opportunity to assess, in light of 
the practical and contextual details which are elucidated 
in the first and second stages, whether the benefits which 
accrue from the limitation are proportional to its delete-
rious effects as measured by the values underlying the 
Charter. [para. 125]

[78]  It is for this reason that Aharon Barak, for-
mer President of the Supreme Court of Israel, has 
described this final step as “the very heart of pro-
portionality” (“Proportional Effect: The Israeli Ex-
perience” (2007), 57 U.T.L.J. 369, at p. 380). And 
in Hutterian Brethren, Abella J. wrote: “. . . most of 
the heavy conceptual lifting and balancing ought to 
be done at the final step — proportionality. Propor-
tionality is, after all, what s. 1 is about” (para. 149).

[79]  I agree. While the minimal impairment test 
has come to dominate much of the s. 1 discourse 
in Canada, this final step permits courts to address 
the essence of the proportionality enquiry at the 

6 In Oakes, this final stage of the proportionality analysis was 
initially conceived as a comparison between the deleterious ef-
fects of the limiting measure and the law’s objective. However, 
in Dagenais v. Canadian Broadcasting Corp., [1994] 3 S.C.R. 
835, Lamer C.J. reformulated the test to account for the “pro-
portionality between the deleterious and the salutary effects of 
the measur[e]” because characterizing the final step “as being 
concerned solely with the balance between the objective and 
the deleterious effects of a measure rests on too narrow a con-
ception of proportionality” (p. 889 (emphasis deleted)).
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l’essence de l’examen de la proportionnalité qui 
est au cœur de l’application de l’article premier7. 
Ce n’est qu’à la dernière étape que le tribunal peut 
transcender l’objectif de la règle de droit et se livrer 
à un examen rigoureux de l’incidence de la règle de 
droit sur la société libre et démocratique canadienne 
[TRADUCTION] « d’une manière directe et explicite » 
(J. Cameron, « The Past, Present, and Future of Ex-
pressive Freedom Under the Charter » (1997), 35 
Osgoode Hall L.J. 1, p. 66). Autrement dit, cette der-
nière étape permet au tribunal de prendre du recul 
pour décider, sous l’angle normatif, si l’atteinte au 
droit est justifiée dans une société libre et démocra-
tique. Même si l’examen suppose des jugements de 
valeur difficiles, il vaut mieux faire en sorte que ces 
jugements soient explicites de manière à accroître la 
transparence et l’intelligibilité de la décision ultime. 
En outre, je le rappelle, cette dernière étape donne 
au tribunal l’occasion de faire preuve de la déférence 
qui s’impose envers le législateur quant au moyen re-
tenu et à l’objectif global poursuivi.

[80]  En l’espèce, il existe des différences impor-
tantes entre les effets des deux dispositions issues 
des modifications. Je les examine donc séparément.

(i) Mise en balance des effets préjudiciables et 
des effets bénéfiques de l’application rétros-
pective de l’al. 161(1)c) du Code criminel

[81]  Les effets préjudiciables de l’application 
rétrospective de l’al. 161(1)c) sont importants. À 
l’échelle individuelle, en privant l’appelant de son 
droit de bénéficier de la peine la moins sévère, l’ali-
néa l’empêche — ainsi que d’autres contrevenants 
— de participer librement à la société une fois libéré 
et rendu à la collectivité. Avant l’adoption du nouvel 
al. 161(1)c), le tribunal pouvait seulement, à l’exté-
rieur du domaine numérique, interdire au contreve-
nant de fréquenter un parc public, une piscine, une 

7 Voir D.  Grimm, «  Proportionality in Canadian and Ger-
man Constitutional Jurisprudence » (2007), 57 U.T.L.J. 383, 
p. 393-397; M. Zion, « Effecting Balance : Oakes Analysis Re-
staged » (2012-2013), 43 R.O. Ottawa 431; Barak, p. 380-382; 
F. Schauer, « Proportionality and the Question of Weight », dans 
G. Huscroft, B. W. Miller et G. Webber, dir., Proportionality and 
the Rule of Law : Rights, Justification, Reasoning (2014), 173, 
p. 181-185.

heart of s. 1.7 It is only at this final stage that courts 
can transcend the law’s purpose and engage in a ro-
bust examination of the law’s impact on Canada’s 
free and democratic society “in direct and explicit 
terms” (J. Cameron, “The Past, Present, and Future 
of Expressive Freedom Under the Charter” (1997), 
35 Osgoode Hall L.J. 1, at p. 66). In other words, 
this final step allows courts to stand back to deter-
mine on a normative basis whether a rights infringe-
ment is justified in a free and democratic society. 
Although this examination entails difficult value 
judgments, it is preferable to make these judgments 
explicit, as doing so enhances the transparency and 
intelligibility of the ultimate decision. Further, as 
mentioned, proceeding to this final stage permits 
appropriate deference to Parliament’s choice of 
means, as well as its full legislative objective.

[80]  In this case, there are important differences 
between the effects of the two impugned amend-
ments. I will therefore consider the two provisions 
separately.

(i) Balancing the Deleterious and Salutary Ef-
fects of the Retrospective Operation of Sec-
tion 161(1)(c) of the Criminal Code

[81]  The deleterious effects flowing from the ret-
rospective operation of s. 161(1)(c) are substantial. 
At the individual level, in depriving offenders of the 
benefit of the lesser punishment, s. 161(1)(c) pre-
vents the appellant and other offenders from freely 
participating in society following their release 
into the community. Before the new s. 161(1)(c) 
was introduced, outside the digital realm, judges 
could prohibit offenders only from attending pub-
lic parks, public swimming pools, daycare centres, 

7 See D. Grimm, “Proportionality in Canadian and Ger-
man Constitutional Jurisprudence” (2007), 57 U.T.L.J. 383, 
at pp.  393-97; M. Zion, “Effecting Balance: Oakes Analy-
sis Restaged” (2012-2013), 43 Ottawa L. Rev. 431; Barak, at 
pp. 380-82; F. Schauer, “Proportionality and the Question of 
Weight”, in G. Huscroft, B. W. Miller and G. Webber, eds., Pro-
portionality and the Rule of Law: Rights, Justification, Reasoning 
(2014), 173, at pp. 181-85.
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garderie, le terrain d’une école, un terrain de jeu ou 
un centre communautaire, ou de rechercher un em-
ploi ou d’offrir ses services comme bénévole dans 
un domaine lié aux enfants. Le nouvel al. 161(1)c) 
pourrait permettre au tribunal d’aller beaucoup plus 
loin et de lui interdire d’avoir « des contacts — no-
tamment communiquer par quelque moyen que ce 
soit — avec une personne âgée de moins de seize 
ans » dans un lieu public ou privé. Par exemple, le 
tribunal pourrait interdire au contrevenant de par-
ler avec les jeunes membres de sa famille ou de se 
trouver dans un endroit privé ou public où il y a des 
enfants. Par rapport aux interdictions de portée plus 
restreinte qui existaient auparavant, il s’agit d’un 
empiétement substantiel sur le droit à la liberté et à 
la sécurité de certains contrevenants.

[82]  Les effets préjudiciables subis par les contre-
venants individuels se traduisent par un préjudice 
plus large infligé à la société. En condamnant un 
contrevenant comme l’appelant à une peine dont il 
ne se savait pas passible, l’application rétrospective 
de l’al.  161(1)c) compromet l’équité des procé-
dures criminelles et la primauté du droit, deux pré-
ceptes fondamentaux de notre système de justice.

[83]  L’incidence préjudiciable de l’application 
rétrospective de l’al. 161(1)c) sur l’équité des pro-
cédures criminelles et la primauté du droit est par-
ticulièrement grave, car en élargissant la portée de 
l’interdiction, le législateur ne paraît pas donner 
ainsi suite à une menace nouvelle ou à quelque 
évolution du contexte social. Les enfants sont mal-
heureusement victimes d’infractions sexuelles de-
puis des siècles. On peut se demander, en faisant 
momentanément abstraction de l’utilisation de la 
technologie pour entrer en contact avec de jeunes 
personnes, laquelle fait l’objet de l’al.  161(1)d), 
pour quelle raison une protection supplémentaire 
s’imposait en 2012. En ce qui concerne les infrac-
tions sexuelles résultant d’une proximité physique, 
au vu du dossier, la nature et le degré du risque 
auquel sont exposés les enfants semblaient avoir 
peu changé depuis la modification précédente du 

schoolgrounds, playgrounds, and community cen-
tres, or from seeking employment or volunteer op-
portunities involving children. The new s. 161(1)(c) 
potentially goes much further and prohibits “any 
contact — including communicating by any means 
— with a person who is under the age of 16 years” 
in a public or private space. For example, offenders 
might be prohibited from conversing with younger 
members of their family, or from freely moving 
about certain private and public spaces where chil-
dren are present. This expanded prohibition, rela-
tive to the more limited prohibitions that existed 
previously, constitutes a substantial intrusion on the 
liberty and security of certain offenders.

[82]  The deleterious effects experienced by spe-
cific offenders translate into broader societal harms. 
By impacting people like the appellant with a pun-
ishment of which they had no notice, the retrospec-
tive operation of s. 161(1)(c) undermines fairness in 
criminal proceedings and compromises the rule of 
law. These are core tenets of our justice system.

[83]  The adverse impact the retrospective opera-
tion of s. 161(1)(c) has on fairness and the rule of 
law is particularly acute because, in broadening 
the scope of prohibited conduct, Parliament does 
not appear to have been responding to an emerging 
threat, or an evolving social context. Unfortunately, 
sexual offences against children have persisted for 
centuries. Setting aside for the moment the use of 
technology to contact young people, which is cap-
tured by s. 161(1)(d), why was additional protec-
tion required in 2012? In terms of sexual offences 
resulting from physical proximity, on this record, 
there appears to have been little change in the na-
ture and degree of risk facing children since the 
last time s.  161(1) was amended. The dearth of 
a compelling temporal justification for imposing 
s. 161(1)(c) retrospectively enhances the damage the 
provision does to fairness and the rule of law, and thus  
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par. 161(1). L’inexistence d’une justification d’ordre 
temporel convaincante de l’application rétrospective 
de l’al. 161(1)c) accroît l’atteinte à l’équité des pro-
cédures criminelles et à la primauté du droit et mine 
par conséquent la confiance du public dans le sys-
tème de justice criminelle.

[84]  Le ministère public soutient que l’applica-
tion rétrospective de l’al. 161(1)c) permet de pro-
téger plus d’enfants contre la violence sexuelle. Il 
invoque principalement à l’appui de sa prétention 
des articles et des statistiques relevant des scien-
ces sociales et portant sur la récidive sexuelle afin 
de préciser le risque que courent les enfants lors-
qu’un délinquant sexuel est libéré et rendu à la 
collectivité.

[85]  Les auteurs des articles en question tentent 
de déterminer le taux de récidive en matière d’in-
fractions sexuelles. Dans le cas des « agresseurs 
d’enfants », l’un d’eux fixe ce taux à 13 p. 100 
cinq  ans après la perpétration de l’infraction, à 
18 p. 100 dix ans après et à 23 p. 100 quinze ans 
après8. Les auteurs concluent que le taux de réci-
dive des délinquants sexuels qui s’en prennent 
à de jeunes garçons qui ne font pas partie de leur 
famille (35 p. 100 quinze ans après l’infraction) 
est de beaucoup supérieur à la moyenne pour l’en-
semble des délinquants sexuels (24 p. 100 quinze 
ans après) (p. 10). Un autre article confirme ces 
données, et son auteur ajoute que «  [l’existence 
chez ces délinquants d’]intérêts sexuels à l’égard 
des enfants constitu[e] un prédicateur significatif de 
la récidive sexuelle »9. Autrement dit, « [l]es délin-
quants qui manifest[ent] des intérêts identifiables à 
l’égard d’activités sexuelles déviantes [sont] parmi 
les plus susceptibles de continuer à commettre des 

8 Sécurité publique et Protection civile Canada, « La récidive 
sexuelle : d’une simplicité trompeuse », par A. J. R. Harris et 
R. K. Hanson, mars 2004 (en ligne), p. 9. Cette étude s’appuie 
sur les données de 10 études de suivi visant des délinquants 
sexuels adultes de sexe masculin et comportant un échantillon 
combiné de 4 724 contrevenants.

9 Sécurité publique et Protection civile Canada, « Les prédic-
teurs de la récidive sexuelle : une méta-analyse à jour », par 
R. K. Hanson et K. Morton Bourgon, février 2004 (en ligne), 
p.  11. L’article examine les éléments de preuve issus de 
95 études visant plus de 31 000 délinquants sexuels.

undermines public confidence in the criminal justice 
system.

[84]  The Crown submits that the benefit of retro-
spectively applying s. 161(1)(c) is that more chil-
dren will be protected from sexual violence. In 
advancing this claim, the Crown chiefly relies on 
social science articles and statistics relating to re-
cidivism of sexual offenders in order to clarify the 
risk children face when sexual offenders are re-
leased into the community.

[85]  The Crown’s social science articles endeav-
our to quantify rates of recidivism of sexual of-
fenders. One article pegged the recidivism rates 
for “child molesters” at 13% 5 years following the 
commission of the offence, 18% after 10 years, and 
23% after 15 years.8 The authors found that the re-
cidivism rate for sexual offenders who victimize 
extra familial young boys (35% after 15 years) is 
significantly higher than the average recidivism rate 
for all sexual offenders (24% after 15 years) (p. 8). 
These recidivism rates were confirmed by another 
article adduced by the Crown, which asserts that 
“[s]exual interest in children was a significant pre-
dictor of sexual recidivism”.9 That is, “[t]hose indi-
viduals with identifiable interests in deviant sexual 
activities were among those most likely to continue 
sexual offending. The evidence was strongest for 
sexual interest in children” (p. 15). The authors 
further observed that these figures “should be con-
sidered to underestimate the real recidivism rates” 

8 Public Safety and Emergency Preparedness Canada, “Sex Of-
fender Recidivism: A Simple Question”, by A. J. R. Harris and 
R. K. Hanson, March 2004 (online), at p. 7. This study used 
data from 10 follow-up studies of adult male sexual offenders 
with a combined sample of 4,724 offenders.

9 Public Safety and Emergency Preparedness Canada, “Predic-
tors of Sexual Recidivism: An Updated Meta-Analysis”, by 
R. K. Hanson and K. Morton-Bourgon, February 2004 (online), 
at p. 9. This article examined the research evidence of 95 differ-
ent studies, involving more than 31,000 sexual offenders.
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infractions sexuelles. La preuve [est] particuliè-
rement solide pour l’intérêt sexuel à l’égard des 
enfants » (p. 18). Les auteurs font aussi observer 
que ces chiffres « doivent être considérés comme 
une sous-estimation des taux de récidive réels », 
étant donné que les crimes sexuels sont nettement 
sous-signalés (p. 10).

[86]  Ces taux de récidive sont élevés. Je conviens 
qu’un nombre non négligeable de délinquants 
sexuels commettent d’autres crimes sexuels après 
leur libération et leur retour dans la collectivité. Et 
le risque de récidive sexuelle semble augmenter 
lorsque leurs victimes sont des enfants. Tel est le 
préjudice que les modifications de 2012 visaient à 
réduire.

[87]  Le ministère public cherche aussi à démon-
trer les effets bénéfiques de l’application rétrospec-
tive des interdictions de portée accrue au moyen de 
statistiques sur le nombre de contrevenants suscep-
tibles d’être touchés par les modifications de 2012. 
Entre l’entrée en vigueur des nouvelles dispositions 
et le 14 mai 2015, 157 ordonnances ont été ren-
dues en Colombie-Britannique sur le fondement de 
l’art. 161 à l’endroit de contrevenants dont les actes 
criminels étaient antérieurs au 9 août 2012. En date 
du 14 mai 2015 et dans la même province, 239 per-
sonnes avaient été accusées d’infractions visées à 
l’art. 161 et commises avant l’entrée en vigueur des 
nouvelles dispositions. À l’échelle nationale, les 
chiffres sont assurément beaucoup plus élevés. Ces 
statistiques donnent à penser que si les nouvelles 
dispositions ne peuvent être appliquées rétrospec-
tivement, les juges qui déterminent la peine ne 
pourront envisager de soumettre des centaines de 
délinquants sexuels partout au pays aux nouvelles 
interdictions prévues aux al. 161(1)c) et d).

[88]  Je conviens que la preuve nouvelle du mi-
nistère public contribue à l’établissement des taux 
de récidive ainsi que du nombre de contrevenants 
susceptibles d’être touchés par l’application rétros-
pective des dispositions issues des modifications 
de 2012. Il existe assurément un risque réel pour 
les enfants. Je reconnais également qu’une dispo-
sition interdisant au délinquant sexuel d’avoir des 
contacts avec des enfants contribuera jusqu’à un 
certain point à réduire ce risque.

because sexual crimes are significantly underre-
ported (p. 8).

[86]  These recidivism rates are significant. I ac-
cept that a non-trivial number of sexual offenders 
commit further sexual crimes after being released 
into the community. And the odds of this occurring 
appear to increase in the context of sexual offences 
against children. This is the harm the 2012 amend-
ments are aimed at mitigating.

[87]  The Crown also seeks to demonstrate the ben-
eficial effects of making these enhanced prohibitions 
available retrospectively through statistics relating 
to the number of offenders potentially impacted by 
the 2012 amendments. Since the amendments came 
into force and as of May 14, 2015, 157 s. 161 orders 
have been imposed in British Columbia on offend-
ers who committed their offences prior to August 9, 
2012. And as of that same date there were 239 ac-
cused persons in British Columbia charged with of-
fences captured by s. 161 that were committed prior 
to the coming into force of the 2012 amendments. 
On a national scale, these numbers would clearly be 
much higher. These statistics suggest that if the 2012 
amendments cannot operate retrospectively, sentenc-
ing judges will be unable to consider imposing the 
enhanced prohibitions found in s. 161(1)(c) and (d) 
on many hundreds of sex offenders across the nation.

[88]  I accept that the Crown’s fresh evidence as-
sists in identifying recidivism rates and the number 
of offenders who stand to be impacted by the retro-
spective operation of the 2012 amendments. Real 
risks to children are certainly present. And I accept 
that a provision prohibiting contact between sexual 
offenders and children will, to some extent, assist in 
mitigating these risks.
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[89]  Or, l’appelant souligne à juste titre que 
le ministère public n’a présenté que peu d’élé-
ments ou n’en a pas présenté du tout pour établir 
le degré de protection accrue offert par le nouvel 
al.  161(1)c) comparativement au libellé antérieur 
de l’interdiction. L’effet de l’application rétrospec-
tive de l’al. 161(1)c) sur les taux de récidive avancés 
par le ministère public demeure donc indéterminé. 
Et aucune preuve ne démontre que le risque auquel 
cet alinéa est censé s’attaquer a changé sur les plans 
quantitatif ou qualitatif de manière à atténuer les 
craintes liées à l’équité fondamentale et à la primauté 
du droit. Même les extraits du dossier législatif dépo-
sés devant la Cour par le ministère public montrent 
de manière frappante que l’opportunité de modifier 
l’al. 161(1)c) afin de mieux protéger les enfants n’a 
pratiquement fait l’objet d’aucun débat.

[90]  Dit simplement, les effets bénéfiques précis 
de l’application rétrospective de l’al. 161(1)c) de-
meurent indéterminés. Il peut se révéler difficile de 
prouver l’inexistence de quelque chose. C’est pour-
quoi la raison et la logique constituent des complé-
ments importants à la preuve matérielle. Et jusqu’à 
un certain point, ces difficultés de preuve peuvent 
être inéluctables. Après tout :

[TRADUCTION] Les politiques gouvernementales sont 
souvent élaborées à partir d’approximations et d’extrapo-
lations découlant de la preuve disponible, d’inférences 
tirées de données comparatives et même, à l’occasion, 
d’hypothèses émises en connaissance de cause. En l’ab-
sence de recherches politiques de grande envergure, cette 
preuve est vraisemblablement la seule dont on peut dis-
poser. Dans McKinney, le juge La Forest a fait une ob-
servation très juste : « [d]ans ces domaines, les décisions 
découlent inévitablement de la combinaison d’hypo-
thèses, de connaissances fragmentaires, de l’expérience 
générale et de la connaissance des besoins, des aspira-
tions et des ressources de la société ».

(S.  Choudhry, «  So What Is the Real Legacy of 
Oakes? Two Decades of Proportionality Analysis un-
der the Canadian Charter’s Section 1 » (2006), 34 
S.C.L.R. (2d) 501, p. 524, citant McKinney c. Uni-
versité de Guelph, [1990] 3 R.C.S. 229, p. 304-305.)

[89]  However, the appellant correctly points out 
that the Crown has failed to lead much, if any, 
evidence to establish the degree of enhanced pro-
tection s. 161(1)(c) provides in comparison to the 
previous version of the prohibition. It is therefore 
unclear what effect the retrospective operation of 
s.  161(1)(c) would have on the recidivism rates 
identified by the Crown. And there is no evidence 
demonstrating that the risks s.  161(1)(c) are di-
rected at have changed quantitatively or qualita-
tively, such that the fundamental fairness and rule 
of law concerns would be mitigated. Even in the 
passages of the legislative record that the Crown 
put before this Court, it is striking that there was 
almost no discussion of why the amendments to 
s. 161(1)(c) were required to better protect chil-
dren.

[90]  Put simply, the precise benefits of the retro-
spective operation of s. 161(1)(c) remain unclear. It 
can be difficult to prove a negative, which is why 
reason and logic are important complements to tan-
gible evidence. And, to some extent, these eviden-
tiary difficulties may be unavoidable. After all:

Public policy is often based on approximations and ex-
trapolations from the available evidence, inferences 
from comparative data, and, on occasion, even educated 
guesses. Absent a large-scale policy experiment, this is 
all the evidence that is likely to be available. Justice La 
Forest offered an observation in McKinney which rings 
true: “[d]ecisions on such matters must inevitably be the 
product of a mix of conjecture, fragmentary knowledge, 
general experience and knowledge of the needs, aspira-
tions and resources of society”.

(S. Choudhry, “So What Is the Real Legacy of 
Oakes? Two Decades of Proportionality Analysis 
under the Canadian Charter’s Section 1” (2006), 
34 S.C.L.R. (2d) 501, at p. 524, quoting McKinney 
v. University of Guelph, [1990] 3 S.C.R. 229, at 
p. 304.)
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[91]  Néanmoins, l’article premier exige que la 
justification de la restriction du droit puisse se dé-
montrer. Comme le dit le juge en chef Dickson dans 
Oakes, il s’agit d’une « norme sévère en matière 
de justification » (p. 136). L’application rétrospec-
tive de la mesure en cause a une incidence préju-
diciable sur le droit à la liberté et à la sécurité du 
contrevenant (comparativement au libellé antérieur 
de l’art. 161) et, fait important, sur l’équité des pro-
cédures criminelles et la primauté du droit. Certes, 
cette incidence préjudiciable n’existe que lorsqu’un 
juge conclut à la nécessité d’atténuer le risque que 
le contrevenant représente pour les enfants, mais il 
demeure que les effets préjudiciables de la mesure 
en cause sont importants et tangibles.

[92]  En comparaison, les effets bénéfiques éven-
tuels pour la société sont négligeables et hypo-
thétiques. Bien que la preuve du ministère public 
concernant la récidive chez les délinquants sexuels 
esquisse le tableau de la situation (surtout en mon-
trant que les délinquants sexuels qui s’en prennent 
à des enfants sont plus susceptibles de récidiver 
que les autres délinquants sexuels), le tableau de-
meure largement incomplet. En particulier, le mi-
nistère public n’a pas fait valoir l’existence d’une 
justification d’ordre temporel de la restriction ré-
trospective du droit et a avancé bien peu d’éléments 
pour établir le degré de protection accrue offert par 
l’al. 161(1)c). À titre d’exemple, le dossier indique 
que de nombreuses agressions sexuelles d’enfants 
sont perpétrées par des membres de la famille ou 
par des connaissances. Or, le législateur ne vient as-
surément pas tout juste de l’apprendre. Face à une 
allégation d’atteinte au droit que garantit l’al. 11i), 
on s’attendrait à ce que le ministère public en fasse 
davantage pour convaincre le tribunal de la néces-
sité qu’une disposition pénale s’applique rétrospec-
tivement.

[93]  Les considérations d’ordre temporel im-
portent dans ce contexte, car l’al. 11i) s’intéresse 
foncièrement au moment où intervient la modifica-
tion d’une disposition à caractère punitif. Dans la 
présente affaire, ce qui porte atteinte au droit garanti 
par l’al. 11i), ce n’est pas le choix du législateur 
d’accroître la peine infligée au délinquant sexuel 

[91]  Nonetheless, s. 1 mandates that the limitation 
on the right be demonstrably justified. As Dickson 
C.J. wrote in Oakes, this is a “stringent standard of 
justification” (p. 136). The retrospective operation of 
the impugned measure adversely impacts the liberty 
and security of offenders (relative to the previous 
version of s. 161), and, importantly, the fairness of 
criminal proceedings and the rule of law. Although 
this adverse impact will be experienced only when 
a judge concludes it is necessary to alleviate the risk 
the offender poses to children, it remains the case 
that the deleterious effects of the impugned measure 
are significant and tangible.

[92]  In comparison, the benefits society stands 
to gain are marginal and speculative. While the 
Crown’s evidence regarding recidivism of sexual 
offenders begins to paint the picture (particularly 
since it shows that sex offenders who victimize 
children are more likely to reoffend), the render-
ing remains largely incomplete. In particular, the 
Crown has provided no temporal justification for 
the retrospective limitation, nor much evidence 
to establish the degree of enhanced protection 
s. 161(1)(c) provides. For example, the record sug-
gests that many sexual assaults committed against 
children are perpetrated by family members or 
acquaintances. But surely this reality did not just 
recently come to Parliament’s attention. In the 
context of a s. 11(i) infringement, one expects the 
Crown to better explain why retrospective penal 
laws were required.

[93]  Temporal considerations are relevant in this 
content because, at its root, s. 11(i) is about the tim-
ing of changes to penal laws. In this case, it is not 
Parliament’s decision to increase the punishment 
for sexual offenders that has, by itself, triggered 
Charter scrutiny — rather, it is Parliament’s deci-
sion to reach back in time to impose these enhanced 
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et qui est à l’origine de l’examen au regard de la 
Charte, mais plutôt sa décision de remonter dans le 
temps pour rendre le contrevenant passible, sans que 
ce dernier ne l’ait su au moment de perpétrer l’in-
fraction, de nouvelles interdictions dont la portée est 
accrue. Dès lors, les considérations d’ordre temporel 
qui sont susceptibles d’expliquer la décision du lé-
gislateur de contourner un précepte fondamental du 
droit criminel sont pertinentes dans le cadre de l’exa-
men que commande l’al. 11i). S’agissant de cette 
disposition de la Charte, la situation dans le temps 
peut primer toute autre considération.

[94]  La preuve liée au risque de récidive est gé-
néralement insuffisante à elle seule pour permettre 
au ministère public de s’acquitter de son obligation 
de justification. Conclure le contraire pourrait vider 
de sa substance le droit garanti par l’al. 11i) pour la 
simple raison que l’accroissement rétrospectif de la 
peine dans le but de réduire le risque de récidive re-
lève d’une logique susceptible de s’appliquer à une 
grande variété de crimes.

[95]  On pourrait être tenté de conclure que la ré-
duction du risque qu’un seul enfant soit victime de 
violence sexuelle en vaut le coût. Toutefois, il ne 
saurait y avoir d’exception générale à la protection 
de l’al. 11i) chaque fois que la victime est un enfant, 
sinon le droit protégé serait presque dénué de toute 
valeur. L’alinéa 11i) protège des droits fondamentaux 
qu’on ne peut écarter que dans des circonstances dont 
le caractère impérieux peut être démontré. À mon 
avis, le ministère public n’a pas établi que les effets 
bénéfiques largement conjecturaux de l’application 
rétrospective de l’al. 161(1)c) l’emportent sur ses in-
convénients tangibles et substantiels.

[96]  L’application rétrospective de l’al. 161(1)c) 
ne saurait donc pas se justifier au regard de l’article 
premier. En conséquence, l’alinéa ne s’applique 
que prospectivement, c’est-à-dire seulement au 
contrevenant qui a commis l’infraction après l’en-
trée en vigueur des nouvelles dispositions en 2012 
(par. 52(1) de la Loi constitutionnelle de 1982).

[97]  Je constate que le Code criminel — notam-
ment aux art. 810, 810.1 et 810.2 — prévoit d’autres 

prohibitions on offenders who had no notice of them 
that offends s. 11(i). Thus, temporal factors that may 
help explain Parliament’s rationale for circumvent-
ing a basic tenet of our criminal law are relevant to 
the s. 11(i) inquiry. When it comes to s. 11(i), tim-
ing can be everything.

[94]  Evidence related to the risks of recidivism is 
generally insufficient, on its own, to discharge the 
Crown’s justificatory burden. To hold otherwise 
would be to potentially eviscerate the s. 11(i) right 
for the simple reason that retrospectively increasing 
punishment in order to curtail the risk of recidivism 
is a rationale that could apply to a broad range of 
crimes.

[95]  It may be tempting to conclude that mitigat-
ing the risk of sexual violence to even one child is 
worth the costs. However, there can be no broad ex-
ception to the protection of s. 11(i) whenever the 
victim is a child. Such an approach ascribes almost 
no value to the right. Section 11(i) protects funda-
mental interests that can be overridden only in de-
monstrably compelling circumstances. In my view, 
the Crown has failed to show that the largely specu-
lative salutary effects of the retrospective operation 
of s. 161(1)(c) outweigh its tangible and substantial 
drawbacks.

[96]  The retrospective operation of s.  161(1)(c) 
therefore cannot be justified under s. 1. As a result, 
s. 161(1)(c) applies only prospectively — that is, 
only to offenders who committed their offences after 
the 2012 amendments came into force (s. 52(1), Con-
stitution Act, 1982).

[97]  I note that there are other prohibition orders 
under the Criminal Code that may assist the Crown 
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ordonnances portant interdiction grâce auxquelles le 
ministère public pourrait, dans une certaine mesure, 
combler le vide occasionné par l’application non ré-
trospective de l’al. 161(1)c). Je m’abstiens cependant 
de toute remarque supplémentaire sur ces dispositions 
puisque leur application n’a pas été soulevée ou plai-
dée devant nous par l’une ou l’autre des parties.

(ii) Mise en balance des effets préjudiciables et 
des effets bénéfiques de l’application rétro-
spective de l’al. 161(1)d) du Code criminel

[98]  Les effets préjudiciables de l’application 
rétrospective de l’al. 161(1)d) sont eux aussi im-
portants. L’interdiction totale « d’utiliser Internet 
ou tout autre réseau numérique » — un outil in-
dispensable de la vie moderne, de même qu’une 
voie de participation à la démocratie — constitue 
un plus grand empiétement que l’interdiction an-
térieure « d’utiliser un ordinateur [. . .] dans le but 
de communiquer » avec de jeunes personnes. Il en 
résulte une atteinte importante au droit à la liberté. 
Dès lors, l’application rétrospective de l’al. 161(1)
d) peut faire considérablement obstacle à la pleine 
participation du contrevenant à la société, ce qui est 
susceptible d’avoir de grandes conséquences socio- 
économiques.

[99]  Comme pour l’application rétrospective de  
l’al.  161(1)c), l’infliction d’une peine dont le 
contrevenant ne pouvait se savoir passible cause un 
préjudice général à la société, notamment en com-
promettant l’équité des procédures criminelles et en 
remettant en question la primauté du droit. La clarté 
et la prévisibilité sont essentielles au bon fonctionne-
ment du système de justice criminelle et elles sont au 
cœur de la raison d’être de l’al. 11i). Le respect de la 
loi et la confiance du public dans l’administration de 
la justice sont mis en péril lorsqu’une règle de droit 
est modifiée rétrospectivement sans que l’intéressé 
n’ait pu connaître la nouvelle version au moment de 
commettre l’acte criminel.

[100]  En ce qui concerne les effets bénéfiques, 
la preuve susmentionnée offerte par le ministère 
public sur le risque de préjudice lié à la récidive 
propre aux délinquants sexuels vaut également pour 

to some extent in filling the gap left by the lack of 
any retrospective application of s. 161(1)(c), such as 
those that can be imposed pursuant to ss. 810, 810.1, 
and 810.2. However, I make no further comment on 
those provisions since they were not meaningfully 
raised or argued by any of the parties before us.

(ii) Balancing the Deleterious and Salutary Ef-
fects of the Retrospective Operation of Sec-
tion 161(1)(d) of the Criminal Code

[98]  The deleterious effects resulting from the ret-
rospective operation of s. 161(1)(d) are also signifi-
cant. A complete ban on “using the Internet or other 
digital network” — an indispensable tool of modern 
life and an avenue of democratic participation — is 
more intrusive than the previous ban on “using a 
computer system . . . for the purpose of communicat-
ing” with young people. This constitutes a significant 
deprivation of liberty. Therefore, the retrospective 
operation of s. 161(1)(d) can erect massive barriers to 
an offender’s full participation in society, which may 
result in substantial consequences both socially and 
economically.

[99]  As with the retrospective operation of 
s. 161(1)(c), the imposition of punishment without 
notice translates into broader societal harms, includ-
ing compromising the fairness of criminal proceed-
ings and challenging the rule of law. Clarity and 
predictability are central to the proper functioning 
of the criminal justice system, and are at the core 
of s. 11(i)’s purpose. Respect for the law and public 
confidence in the administration of justice are threat-
ened when laws are changed retrospectively, without 
notice.

[100]  Turning to the salutary effects, the Crown’s 
evidence relating to the risk of harm from recidi-
vism of sexual offenders, discussed above, applies 
equally here; however, when it comes to s. 161(1)(d),  
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l’al. 161(1)d), mais d’autres considérations d’im-
portance viennent l’étayer.

[101]  En bref, comme je l’explique plus loin, 
il appert du dossier de la Cour que l’al. 161(1)d) 
s’attaque aux nouveaux préjudices graves dont 
l’infliction est précipitée par l’évolution rapide 
du contexte sociotechnologique. Ce contexte en 
constante évolution a modifié tant le degré que la 
nature du risque de violence sexuelle auquel sont 
exposées les jeunes personnes. Par conséquent, la 
version antérieure de l’art. 161 ne permettait plus 
de contrer le risque que courent les enfants de nos 
jours. Du fait qu’elle comble cette lacune législa-
tive et réduit les risques nouveaux, l’application 
rétrospective de l’al. 161(1)d) comporte des effets 
bénéfiques importants assez concrets.

[102]  La vitesse à laquelle la technologie a évo-
lué au cours de la dernière décennie a fondamen-
talement modifié le contexte social dans lequel 
peuvent survenir les crimes sexuels. Les médias 
sociaux (comme Facebook et Twitter), les appli-
cations de rencontres (comme Tinder), de même 
que les services de partage de photos (comme Ins-
tagram et Snapchat) ont tous vu le jour après 2002, 
soit l’année où le par. 161(1) avait été modifié la 
fois précédente. Ces nouveaux services en ligne ont 
donné aux jeunes — qui sont souvent les premiers à 
adopter les nouvelles technologies — un accès sans 
précédent aux communautés numériques. Parallèle-
ment, les délinquants sexuels ont obtenu un accès 
inédit à des victimes potentielles et à des moyens 
qui facilitent la commission d’infractions sexuelles.

[103]  Le dossier législatif dont dispose la Cour 
fait état de cette évolution rapide et montre que, 
par l’édiction de l’al. 161(1)d) et son application 
rétrospective, le législateur entendait se mettre au 
diapason de la technologie dont l’évolution avait 
substantiellement modifié le degré et la nature 
du risque auquel étaient exposés les enfants. Par 
exemple, lors de la deuxième lecture du projet 
de loi, le secrétaire parlementaire du ministre de 
la Justice a dit : « De plus en plus de délinquants 
sexuels dont les victimes sont des enfants utilisent 
aussi Internet et les nouvelles technologies pour 

this evidence is buttressed by other important con-
siderations.

[101]  As I shall explain, in brief, the record before 
this Court demonstrates that s. 161(1)(d) is directed 
at grave, emerging harms precipitated by a rap-
idly evolving social and technological context. This 
evolving context has changed both the degree and 
nature of the risk of sexual violence facing young 
persons. As a result, the previous iteration of s. 161 
became insufficient to respond to the modern risks 
children face. By closing this legislative gap and 
mitigating these new risks, the benefits of the retro-
spective operation of s. 161(1)(d) are significant and 
fairly concrete.

[102]  The rate of technological change over the 
past decade has fundamentally altered the social 
context in which sexual crimes can occur. Social 
media websites (like Facebook and Twitter), dat-
ing applications (like Tinder), and photo-sharing 
services (like Instagram and Snapchat) were all 
founded after 2002, the last time prior to the 2012 
amendments that substantial revisions to s. 161(1) 
were made. These new online services have given 
young people — who are often early adopters of 
new technologies — unprecedented access to digi-
tal communities. At the same time, sexual offenders 
have been given unprecedented access to potential 
victims and avenues to facilitate sexual offending.

[103]  The legislative record before this Court 
speaks to this rapid evolution and shows that, in en-
acting s. 161(1)(d) and giving it retrospective effect, 
Parliament was attempting to keep pace with tech-
nological changes that have substantially altered the 
degree and nature of the risks facing children. For 
example, at the second reading of the Bill, the Parlia-
mentary Secretary to the Minister of Justice said, “An 
increasing number of child sex offenders also use the 
Internet and other new technologies to facilitate the 
grooming of victims or to commit other child sex of-
fences” (p. 6787). At a Committee debate, the Acting 
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faciliter la “préparation” des victimes ou pour com-
mettre d’autres infractions de nature sexuelle à 
l’endroit d’un enfant » (p. 6787). Lors du débat en 
comité, l’avocate générale intérimaire, Section de 
la politique en matière de droit pénal du ministère 
de la Justice, a témoigné :

 . . . ce que le projet de loi C-54 reconnaît, c’est que les 
délinquants peuvent utiliser des ordinateurs reliés à Inter-
net à toutes sortes de fins. Oui, ils les utilisent pour com-
muniquer directement avec une jeune personne — et la 
loi couvre déjà cet aspect —, mais aussi pour commettre 
d’autres délits, selon leur comportement délinquant, qu’il 
s’agisse par exemple d’accéder à de la pornographie  
infantile . . .

 Donc, l’idée, avec ce projet de loi C-54, est d’obliger 
un tribunal à en tenir compte chaque fois qu’il impose 
une peine à une personne reconnue coupable d’une de 
ces infractions de nature sexuelle à l’égard d’enfants, et à 
examiner si, en l’espèce, compte tenu du délinquant qu’il 
a devant lui, de la nature de son comportement criminel 
ou de sa conduite devant le tribunal, il y a lieu de res-
treindre l’accès de cette personne à Internet ou à d’autres 
technologies qui pourraient autrement faciliter une réci-
dive de sa part.

(Comité permanent de la justice et des droits de la 
personne, Témoignages, no  50, 3e  sess., 40e  lég., 
28 février 2011, p. 4)

[104]  Par ailleurs, une directrice de Statistique 
Canada appelée à témoigner devant le comité a dé-
claré : « Ce que nous pouvons dire, sur la base de 
ces données, est que le nombre d’accusations de 
leurre d’enfants par Internet est en hausse » (Témoi-
gnages, no 49, 3e sess., 40e lég., 16 février 2011, p. 7). 
D’autres passages du dossier législatif vont dans le 
même sens.

[105]  Outre ces témoignages sur l’évolution du 
risque auquel sont exposés les enfants, d’autres ont 
porté sur le fait que contrôler l’accès d’un contreve-
nant à Internet constitue un moyen efficace de réduire 
ce risque. Par exemple, à une autre séance du comité, 
la directrice générale de BOOST Child Abuse Pre-
vention and Intervention a déclaré que « [l]es nou-
velles recherches qui établissent un lien entre les 
cyberprédateurs et les infractions réelles font état 
de l’importance que les tribunaux interdisent à un  

General Counsel, Criminal Law Policy Section, De-
partment of Justice testified:

 . . . what Bill C-54 recognizes is that offenders use the 
Internet computer systems for all sorts of reasons. Yes, 
they use it to communicate directly with a young person, 
and we catch that already, but they use it also to offend, 
in their offending pattern, whether it’s to access child 
pornography, for example . . . .

 So the idea with Bill C-54 is to require a court to turn 
its mind to this each time it is sentencing a person who 
is convicted of one of these child sex offences and to 
consider whether in that instance, with the offender be-
fore them, given the nature of the offending pattern and 
the conduct before the court, there should be a restric-
tion on that individual’s access to the Internet or other 
technology that would otherwise facilitate his or her 
reoffending.

(Standing Committee on Justice and Human Rights, 
Evidence, No. 50, 3rd Sess., 40th Parl., Feb ru ary 28, 
2011, at p. 4)

[104]  As well, a Statistics Canada Director (who 
was testifying before the Committee) said, “What 
we can say based on those data is that the number 
of charges of child luring via the Internet is in-
creasing” (Evidence, No. 49, 3rd Sess., 40th Parl., 
February 16, 2011, at p. 7). The legislative record 
contains other similar passages.

[105]  In addition to this testimony concerning 
the evolving risks children face, others testified that 
controlling an offender’s access to the Internet is an 
effective means of curbing these risks. For example, 
during other Committee debates, the Executive Di-
rector of BOOST Child Abuse Prevention and In-
tervention testified that “[t]he emerging research 
connecting online offences to hands-on sexual 
offences emphasizes the importance of the court’s 
ability . . . to permit the offender use of the Internet 
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délinquant [. . .] d’utiliser Internet à moins d’être su-
pervisé » (Témoignages, no 46, 3e sess., 40e lég., 7 fé-
vrier 2011, p. 6)9 .

[106]  La documentation de sciences sociales pro-
duite par l’intimée fait également état du rôle unique 
d’Internet dans la facilitation de la commission d’in-
fractions sexuelles contre des enfants. Par exemple :

[TRADUCTION] La détection de délinquants sexuels 
en ligne a radicalement augmenté depuis le début des  
années 2000 . . .

.  .  .

 . . . En fait, le taux de criminalité sexuelle en ligne, la 
pornographie juvénile en particulier, a substantiellement 
augmenté du fait du recours accru à Internet . . .

.  .  .

 . . . Plus particulièrement, la facilité d’accès à la por-
nographie juvénile en ligne peut contribuer à l’émer-
gence d’un nouveau type de contrevenant qui succombe 
à une tentation à laquelle il aurait résisté autrement.

(K. M. Babchishin, R. K. Hanson et H. VanZuylen, 
« Online Child Pornography Offenders are Differ-
ent : A Meta-analysis of the Characteristics of On-
line and Offline Sex Offenders Against Children » 
(2015), 44 Arch. Sex. Behav. 45, p. 46)

9 Une autre personne qui avait participé à la formation de polic-
iers a offert le témoignage suivant :

 En 2010, j’ai mené un projet de recherche pancanadien qui 
consistait à examiner la hausse exponentielle des crimes 
d’exploitation commis sur Internet, ou grâce à Internet, con-
tre des enfants au Canada et ailleurs. Accéder à des ima-
ges d’enfants exploités sexuellement — sous-évaluées en 
quelque sorte par l’utilisation du terme « pornographie ju-
vénile » — leurrer des enfants, faire la traite des enfants et 
voyager dans le but de les agresser sexuellement sont des 
crimes de plus en plus faciles à commettre en raison des 
technologies modernes et omniprésentes partout sur la pla-
nète, surtout Internet. . . 

.  .  .

   . . . Pour empêcher l’augmentation constante du nombre 
de crimes, on doit débrancher les agresseurs qui rôdent sur 
Internet et qui suivent des enfants.

(Témoignages, no 44, 3e sess., 40e lég., 31 janvier 2011, p. 5-6) 

only when supervised” (Evidence, No. 46, 3rd Sess., 
40th Parl., February 7, 2011, at p. 6).10

[106]  The Crown’s social science literature also 
addresses the unique role the Internet plays in facili-
tating sexual crimes against children. For example:

The number of detected online sex offenders has drasti-
cally increased since the early 2000s . . . .

.  .  .

 . . . Indeed, the rates of online sexual crimes, and 
child pornography offences in particular, have increased 
substantially with the increasing use of the internet . . . .

.  .  .

 . . . Specifically, the ease of access to online child 
pornography may contribute to a new group of offenders 
who succumb to temptations that they would have other-
wise controlled.

(K. M. Babchishin, R. K. Hanson and H. VanZuylen, 
“Online Child Pornography Offenders are Different: 
A Meta-analysis of the Characteristics of Online and 
Offline Sex Offenders Against Children” (2015), 44 
Arch. Sex. Behav. 45, at p. 46)

10 Another individual, who had been involved with police training, 
testified as follows:

 In 2010, I completed a pan-Canadian research project that 
examined the exponential increase of crimes of exploitation 
committed on or facilitated by the Internet against children 
in Canada and globally. Accessing images of child abuse 
— somewhat understated by the use of the term “child por-
nography” — child luring, trafficking, and travelling for the 
purpose of sexual offending are crimes increasingly facili-
tated by modern, ubiquitous technologies, especially the In-
ternet, around the globe. . . .

.  .  .

   . . . To prevent the ever-increasing numbers of crime, of-
fenders must be disconnected from social networking sites 
through which they lurk and stalk.

(Evidence, No. 44, 3rd Sess., 40th Parl., January 31, 2011, at pp. 5-6)

10
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[107]  De nouvelles avenues intrinsèquement 
différentes s’offrent pour s’en prendre aux jeunes. 
Internet est un portail qui permet d’accéder à la por-
nographie juvénile et d’en faire la distribution, un 
crime dont sont en soi victimes les enfants. Comme 
le fait observer la Cour dans l’arrêt Sharpe :

. . . la possession de pornographie juvénile contribue au 
marché de cette forme de pornographie, lequel marché 
stimule à son tour la production qui implique l’exploi-
tation d’enfants. La possession de pornographie juvénile 
peut faciliter la séduction et l’initiation des victimes, 
vaincre leurs inhibitions et inciter à la perpétration éven-
tuelle d’infractions. [par. 28]

En outre, Internet peut permettre à un adulte de com-
muniquer avec un autre pour planifier et faciliter un 
comportement criminel, ce que n’envisageait pas la 
version antérieure de l’art. 16110.

[108]  Il appert donc des documents déposés par 
le ministère public que la prolifération des techno-
logies nouvelles a modifié la nature et le degré du 
risque auquel sont exposés les enfants, d’où la la-
cune législative de l’art. 161. La précédente mou-
ture de cet article qui permettait au juge appelé à 
déterminer la peine d’interdire seulement au contre-
venant d’utiliser un système informatique pour 
communiquer directement avec un enfant n’était 
pas de nature à empêcher un délinquant sexuel 
de se livrer à d’autres activités préjudiciables. Et, 
comme le donnent à penser le dossier et le sens 
commun, surveiller l’utilisation d’Internet par un 
contrevenant peut restreindre les possibilités qui 
s’offrent à ce dernier de commettre une infraction 
et peut prévenir un tel comportement préjudiciable.

[109]  Ce contexte sociotechnologique unique 
m’amène à conclure que les effets bénéfiques de 
l’application rétrospective de l’interdiction d’utiliser 

11 Dans une affaire troublante résumée par un témoin expert de-
vant le comité parlementaire étudiant le projet de loi, deux 
adultes clavardaient l’un avec l’autre dans un forum en ligne 
pour organiser un « échange » d’enfants (Témoignages, no 46, 
p. 5, Lianna McDonald).

[107]  New and qualitatively different opportuni-
ties to harm young people exist. The Internet is a por-
tal to accessing and distributing child pornography, 
a crime that itself victimizes children. As this Court 
observed in Sharpe:

. . . possession of child pornography contributes to the 
market for child pornography, a market which in turn 
drives production involving the exploitation of children. 
Possession of child pornography may facilitate the se-
duction and grooming of victims and may break down 
inhibitions or incite potential offences. [para. 28]

Further, the Internet can be used to contact other 
adults for the purposes of planning and facilitating 
criminal behaviour — pursuits not captured by the 
previous version of s. 161.11

[108]  What emerges from the Crown’s materials 
is that the proliferation of new technologies has al-
tered the nature and degree of risk facing children, 
which, in turn, created a legislative gap in s. 161. 
The previous iteration of s. 161 — which allowed 
sentencing judges to prohibit offenders only from 
using computer systems to contact children directly 
— was incapable of precluding sexual offenders 
from participating in other kinds of harmful behav-
iour. And, as the record and common sense suggest, 
monitoring an offender’s use of the Internet can 
limit an offender’s opportunities to offend and pre-
vent this harmful behaviour.

[109]  This unique social and technological con-
text leads me to the conclusion that the benefits oc-
casioned by retrospectively imposing the Internet 

11 In one disturbing case summarized by an expert witness who 
testified before the parliamentary committee studying the Bill, 
two adults were chatting with each other in an online forum to 
set up an ‘exchange’ of children (Evidence, No. 46, at p. 5, tes-
timony of Lianna McDonald).
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Internet prévue à l’al. 161(1)d) sont plus grands et 
plus certains que ceux de l’application rétrospective 
de la nouvelle interdiction prévue à l’al. 161(1)c).

[110]  Le fait que le législateur a édicté l’al. 161(1)
d) afin de combler la lacune législative résultant de 
l’évolution rapide de la société et de la technologie 
ne fait pas qu’accroître les effets bénéfiques de la 
règle de droit, mais atténue également ses effets pré-
judiciables. En ce qui concerne la confiance du public 
dans le système de justice criminelle, l’application 
rétrospective d’une règle de droit visant à adapter 
la loi à un contexte social qui évolue rapidement et 
à des menaces nouvelles paraît moins contraire à 
l’équité des procédures criminelles et à la primauté 
du droit que l’application rétrospective d’une règle de 
droit qui n’a pas été édictée pour une raison d’ordre 
temporel convaincante. Comme l’écrit le Professeur 
C. Sampford dans son ouvrage intitulé Retrospecti-
vity and the Rule of Law (2006), [TRADUCTION] « la 
disposition d’application rétrospective qui comble 
une “lacune” et remédie à “une interprétation ou une 
conséquence inattendues” renforce le message de la 
loi principale » et peut donc favoriser l’équité du sys-
tème juridique dans son ensemble (p. 81).

[111]  Par conséquent, bien que l’équité des pro-
cédures criminelles et la primauté du droit soient 
compromises par une disposition qui porte rétros-
pectivement atteinte au droit à la liberté et à la 
sécurité d’un citoyen, ce préjudice général causé 
à la société est atténué par l’existence de la justi-
fication d’ordre temporel convaincante invoquée 
par le législateur pour donner un effet rétrospectif à 
l’al. 161(1)d).

[112]  Je dois maintenant soupeser les effets 
préjudiciables de la règle de droit et ses effets bé-
néfiques. Je le répète, l’al. 161(1)d) a une grande 
incidence sur le droit à la liberté et à la sécurité 
du contrevenant. La mesure considérée a aussi des 
répercussions défavorables sur l’ensemble de la 
société. L’équité des procédures criminelles et la 
primauté du droit sont compromises par une dispo-
sition qui porte atteinte rétrospectivement au droit à 
la liberté et à la sécurité d’un citoyen, même si ce 
préjudice social général est moins grave en raison 

prohibition contained in s. 161(1)(d) are greater and 
more certain than those stemming from s. 161(1)(c).

[110]  The fact that Parliament enacted s. 161(1)(d) 
as a means of closing a legislative gap created by 
rapid social and technological change does not just 
enhance the salutary effects of the law: it mitigates 
the provision’s deleterious effects, too. From the 
perspective of public confidence in the criminal jus-
tice system, the retrospective operation of a law that 
was enacted to respond to a swiftly changing social 
context and emerging threats seems less unfair and 
less inconsistent with the rule of law than the ret-
rospective operation of a law that was not enacted 
for a compelling temporal reason. As Professor 
C. Sampford writes in his book, Retrospectivity and 
the Rule of Law (2006), “Retrospective laws which 
close ‘loopholes’ and ‘unexpected interpretations 
and consequences’ reinforce the guidance of primary 
laws” and can therefore advance the fairness of the 
legal system as a whole (p. 81).

[111]  Thus, while fairness and the rule of law are 
compromised by laws that retrospectively under-
mine a citizen’s liberty and security, these broader 
societal harms are mitigated by Parliament’s com-
pelling temporal justification for giving s. 161(1)(d) 
retrospective effect.

[112]  I now must balance the deleterious and sal-
utary effects of the law. As discussed, s. 161(1)(d) 
constitutes a significant impact on an offender’s lib-
erty and security. The impugned measure also has 
negative ramifications for society as a whole. Fair-
ness and the rule of law are compromised by laws 
that retrospectively undermine a citizen’s liberty 
and security, although these broader societal harms 
are less acute given the context in which the gov-
ernment legislated. In addition, the adverse impact 
the provision has on offenders will be experienced 
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du contexte dans lequel le gouvernement légifère. 
De plus, l’effet préjudiciable de la disposition sur le 
contrevenant ne se manifeste que lorsque son appli-
cation est fondée, soit dans le cas où le juge conclut 
que, s’il applique la disposition, le risque auquel le 
contrevenant expose les enfants sera atténué.

[113]  En ce qui concerne les effets bénéfiques, le 
dossier indique qu’Internet est de plus en plus uti-
lisé pour commettre des infractions sexuelles contre 
des jeunes et que les délinquants sexuels qui s’en 
prennent à des enfants sont plus susceptibles de ré-
cidiver que les autres délinquants sexuels. L’évolu-
tion de la technologie ou les risques généraux liés à 
la récidive — des facteurs au large spectre suscep-
tibles d’être associés à de nombreuses infractions 
— ne sont pas seuls en cause. En fait, la nature et 
le degré du risque auquel s’exposent certains des 
membres les plus vulnérables de notre société ont 
radicalement changé depuis 2002, l’année de la mo-
dification précédente du par. 161(1). La technologie 
et la prolifération des cybercollectivités de médias 
sociaux ont accru le degré du risque auquel sont 
exposés les jeunes personnes, de sorte que de nou-
velles incitations et de nouvelles avenues amènent 
le contrevenant à persister dans son comportement 
criminel. L’interdiction antérieure n’était plus adap-
tée à l’évolution du risque, alors que la nouvelle — 
correspondant à l’al. 161(1)d) et dont la portée est 
accrue — peut réduire la viabilité de ces avenues. 
Bien qu’il demeure difficile de quantifier les effets 
bénéfiques précis de l’application rétrospective de 
l’al. 161(1)d), ses effets bénéfiques me paraissent 
tout à fait tangibles et convaincants.

[114]  Tout bien considéré, j’estime que le légis-
lateur était justifié, vu le contexte unique dans le-
quel il intervenait, de conférer à l’al. 161(1)d) un 
effet rétrospectif. Diverses considérations appuient 
ma conclusion. Les préjudices en jeu (les infrac-
tions sexuelles commises à l’endroit de jeunes 
personnes) sont particulièrement convaincants. Le 
régime législatif a une portée très bien circonscrite 
et confère un pouvoir discrétionnaire. L’interdiction 
d’utiliser Internet, même si elle est attentatoire, ne 
fait pas partie des sanctions les plus lourdes, telle 
la peine d’emprisonnement accrue. Et surtout, 
l’évolution rapide de la technologie et le contexte 

only when there is good reason: in circumstances 
where a judge finds that doing so will mitigate the 
risk an offender poses to children.

[113]  As for the salutary effects, the record dem-
onstrates that the Internet is increasingly being used 
to sexually offend against young people and that 
sex offenders who target children are more likely 
to reoffend. This is not simply about changing tech-
nology or general risks associated with recidivism, 
broad factors that can relate to many offences. 
Rather, the nature and degree of the risks facing 
some of the most vulnerable members of our so-
ciety have changed drastically since 2002, the last 
time s. 161(1) was substantially amended. Tech-
nology and the proliferation of social media cyber 
communities have increased the degree of risk fac-
ing young persons. This has created new triggers, 
and new avenues for offenders to pursue in commit-
ting further offences. The previous prohibition was 
insufficient to address these evolving risks. But the 
enhanced prohibition in s. 161(1)(d) can restrict the 
viability of these routes. While it remains difficult 
to quantify the precise benefits the retrospective op-
eration of s. 161(1)(d) may create, it seems to me 
that the salutary effects associated with s. 161(1)(d) 
are quite tangible and compelling.

[114]  On balance, in my view, Parliament was 
justified in giving s. 161(1)(d) retrospective effect 
in the unique context within which it was legislat-
ing. A variety of factors support this conclusion. 
The harms at stake (sexual offending against young 
people) are particularly powerful. The statutory re-
gime is highly tailored and discretionary. An Internet 
prohibition, while invasive, is not among the most 
onerous punishments, such as increased incarcera-
tion. And, significantly, the rapidly evolving techno-
logical and social context surrounding the enactment 
of s. 161(1)(d) has created new and emerging risks 
that make the law’s salutary effects more concrete 
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social de l’adoption de l’al. 161(1)d) ont fait naître 
des risques nouveaux qui rendent plus tangibles les 
effets bénéfiques de la règle de droit tout en atté-
nuant son incidence préjudiciable sur l’équité des 
procédures criminelles et la primauté du droit. Au-
cune de ces considérations prise isolément n’est 
suffisante mais, ensemble, elles justifient la mesure 
contestée. Les effets bénéfiques de la règle de droit 
l’emportent sur ses effets préjudiciables.

VI. Dispositif

[115]  Je conclus que l’application rétrospective 
de l’al. 161(1)c) du Code criminel restreint le droit 
protégé par l’al. 11i) de la Charte et que cette res-
triction ne se justifie pas par application de l’article 
premier. Par conséquent, je suis d’avis d’accueillir 
le pourvoi en ce qui a trait à l’al. 161(1)c). La dis-
position ne s’applique donc pas rétrospectivement 
au contrevenant dont les actes criminels sont anté-
rieurs à l’entrée en vigueur des nouvelles disposi-
tions en 2012.

[116]  Je conclus également que l’application ré-
trospective de l’al. 161(1)d) du Code criminel res-
treint le droit protégé par l’al. 11i). Toutefois, cette 
restriction constitue une atteinte constitutionnelle 
raisonnable au regard de l’article premier. Je suis 
donc d’avis de rejeter le pourvoi en ce qui a trait à 
l’al. 161(1)d).

Version française des motifs rendus par

[117]  La juge Abella (dissidente en partie) 
— Je conviens avec la juge Karakatsanis que les 
al. 161(1)c) et d) du Code criminel, L.R.C. 1985, 
c. C-46, contreviennent tous deux à l’al.  11i) de 
la Charte canadienne des droits et libertés, et que 
l’al. 161(1)c) ne peut être justifié au regard de l’ar-
ticle premier. Soit dit en tout respect, je ne par-
tage toutefois pas son point de vue selon lequel 
l’al. 161(1)d) est justifié.

[118]  De 2008 à 2011, période pendant laquelle 
K.R.J. a commis les infractions dont il a par la suite 
été reconnu coupable, le par. 161(1) du Code crimi-
nel était libellé comme suit :

— while mitigating the adverse impact the law has 
on fairness and the rule of law. Although any one of 
these factors may have been insufficient in isolation, 
taken together, they create a compelling case. The 
benefits of the law outweigh its deleterious effects.

VI. Disposition

[115]  I find that the retrospective operation of 
s. 161(1)(c) of the Criminal Code limits the right 
protected by s. 11(i) of the Charter and that this 
limit is not justified under s.  1. Accordingly, I 
would allow the appeal with respect to s. 161(1)(c). 
As a result, the provision does not apply retrospec-
tively to offenders who committed their offences 
prior to the coming into force of the 2012 amend-
ments.

[116]  I also find that the retrospective operation of 
s. 161(1)(d) of the Criminal Code limits the s. 11(i) 
right. However, I conclude that this is a reasonable 
constitutional compromise under s. 1. I would there-
fore dismiss the appeal with respect to s. 161(1)(d).

The following are the reasons delivered by

[117]  Abella J. (dissenting in part) — I agree 
with Justice Karakatsanis that both ss. 161(1)(c) 
and 161(1)(d) of the Criminal Code, R.S.C. 1985, 
c. C-46, violate s. 11(i) of the Canadian Charter of 
Rights and Freedoms and that s. 161(1)(c) cannot be 
justified under s. 1. With great respect, however, I do 
not share the view that s. 161(1)(d) is justified.

[118]  From 2008 to 2011, when K.R.J. commit-
ted the offences for which he was eventually con-
victed, s. 161(1) of the Criminal Code stated:
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  161. (1) Dans le cas où un contrevenant est déclaré cou-
pable [. . .] d’une infraction mentionnée au paragraphe 
(1.1) à l’égard d’une personne âgée de moins de seize 
ans, le tribunal qui lui inflige une peine [. . .], en plus de 
toute autre peine [. . .] applicabl[e] en l’espèce, sous ré-
serve des conditions ou exemptions qu’il indique, peut 
interdire au contrevenant :

 a)  de se trouver dans un parc public ou une zone pu-
blique où l’on peut se baigner s’il y a des personnes 
âgées de moins de seize ans ou s’il est raisonnable de 
s’attendre à ce qu’il y en ait, une garderie, un terrain 
d’école, un terrain de jeu ou un centre communau-
taire;

 b)  de chercher, d’accepter ou de garder un emploi — 
rémunéré ou non — ou un travail bénévole qui le pla-
cerait en relation de confiance ou d’autorité vis-à-vis 
de personnes âgées de moins de seize ans;

 c)  d’utiliser un ordinateur au sens du paragra-
phe 342.1(2) dans le but de communiquer avec une  
personne âgée de moins de seize ans.

[119]  Suivant ce régime, K.R.J. pouvait être sou-
mis à des restrictions d’ordre géographique, pro-
fessionnel et « virtuel ». Il pouvait lui être interdit 
de se trouver dans une multitude de lieux, telle une 
piscine ou une école, et d’utiliser un ordinateur 
dans le but de communiquer avec une personne 
âgée de moins de 16 ans, auquel cas il lui demeu-
rait toutefois possible de participer à des activités 
en ligne avec des adultes.

[120]  Avant la détermination de la peine de K.R.J., 
le législateur a modifié la disposition en cause. Les 
alinéas 161(1)a) et b) sont demeurés inchangés, mais 
l’al. 161(1)c) a été modifié et l’al. 161(1)d) s’est 
ajouté, de sorte que le juge appelé à déterminer la 
peine pouvait désormais interdire au contrevenant :

 c)  d’avoir des contacts — notamment communiquer 
par quelque moyen que ce soit — avec une personne 
âgée de moins de seize ans, à moins de le faire sous 
la supervision d’une personne que le tribunal estime 
convenir en l’occurrence;

 d)  d’utiliser Internet ou tout autre réseau numérique, 
à moins de le faire en conformité avec les conditions 
imposées par le tribunal.

  161. (1) When an offender is convicted . . . of an of-
fence referred to in subsection (1.1) in respect of a 
person who is under the age of 16 years, the court that 
sentences the offender . . . in addition to any other pun-
ishment that may be imposed for that offence . . . shall 
consider making and may make, subject to the conditions 
or exemptions that the court directs, an order prohibiting 
the offender from

 (a)  attending a public park or public swimming area 
where persons under the age of 16 years are present 
or can reasonably be expected to be present, or a day-
care centre, schoolground, playground or community  
centre;

 (b)  seeking, obtaining or continuing any employ-
ment, whether or not the employment is remunerated, 
or becoming or being a volunteer in a capacity, that 
involves being in a position of trust or authority to-
wards persons under the age of 16 years; or

 (c)  using a computer system within the meaning of 
subsection 342.1(2) for the purpose of communicating 
with a person under the age of 16 years.

[119]  Under this scheme, K.R.J. could be sub-
jected to geographic, work-related, and “virtual” 
restrictions. He could be prohibited from attending 
a wide variety of venues such as pools and schools, 
and from using a computer for the purpose of com-
municating with anyone under 16 years of age. He 
would still, however, have been entitled to engage in 
online activities with adults.

[120]  By the time K.R.J. was sentenced, Parlia-
ment amended the provision. While s. 161(1)(a) and 
(b) were left unchanged, s. 161(1)(c) was amended 
and s. 161(1)(d) was added, giving sentencing judges 
authority to prohibit offenders from:

 (c)  having any contact — including communicating 
by any means — with a person who is under the age 
of 16 years, unless the offender does so under the su-
pervision of a person whom the court considers ap-
propriate; or

 (d)  using the Internet or other digital network, unless 
the offender does so in accordance with conditions set 
by the court.
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[121]  Les modifications ont élargi les restric-
tions auxquelles pouvait être assujetti K.R.J. 
L’alinéa 161(1)c) permettait de lui interdire de se 
trouver, non plus dans certains lieux, mais à tout 
endroit où il y a des enfants et l’al. 161(1)d), d’uti-
liser Internet, non pas dans le but de communiquer 
avec des enfants, mais à quelque fin que ce soit.

[122]  Je conviens avec les juges majoritaires que 
ces interdictions potentielles restreindraient sensi-
blement le droit de K.R.J. à la liberté et à la sécurité 
et constituent donc une peine au sens de l’al. 11i) 
de la Charte, dont voici le libellé :

 11.  Tout inculpé a le droit :

.  .  .

 i)  de bénéficier de la peine la moins sévère, lorsque 
la peine qui sanctionne l’infraction dont il est déclaré 
coupable est modifiée entre le moment de la perpétra-
tion de l’infraction et celui de la sentence.

[123]  Le libellé de la disposition est sans équi-
voque. Comme le fait observer le professeur 
Don Stuart, l’intention sous-jacente est [TRADUC-

TION] « claire comme du cristal » (Charter Justice 
in Canadian Criminal Law (6e éd. 2014), p. 523).

[124]  À mon avis, la formulation absolue em-
ployée à l’art. 11 par les rédacteurs de la Charte 
doit influer sur l’analyse que commande l’article 
premier par l’exigence de la justification la plus 
stricte. Telle est l’approche de la Cour dans Canada 
(Procureur général) c. Whaling, [2014] 1 R.C.S. 
392. Dans cette affaire, la suppression rétrospective 
d’une procédure d’examen expéditif (en matière de 
libération conditionnelle) était contestée sur le fon-
dement de l’al. 11h) de la Charte, lequel garantit 
qu’une personne ne sera pas punie deux fois pour la 
même infraction. Le ministère public ne l’ayant pas 
« convaincu[e] » que ses objectifs seraient « consi-
dérablement compromis » si la suppression n’était 
pas appliquée de manières rétrospective et prospec-
tive, la Cour conclut que l’atteinte n’est pas justifiée 
au regard de l’article premier.

[121]  The amendments expanded the restrictions 
K.R.J. could be placed under. Rather than being 
banned from certain venues, s. 161(1)(c) could be 
used to prohibit him from attending any place where 
children are present. And rather than being prohib-
ited from using the internet for the purpose of com-
municating with children, s. 161(1)(d) could be used 
to prohibit him from using the internet for any pur-
pose.

[122]  I agree with the majority that these poten-
tial restrictions would significantly affect K.R.J.’s 
liberty and security interests, and would, as a result, 
constitute punishment under s. 11(i) of the Charter, 
which states:

 11.  Any person charged with an offence has the right

.  .  .

 (i)  if found guilty of the offence and if the punish-
ment for the offence has been varied between the time 
of commission and the time of sentencing, to the ben-
efit of the lesser punishment.

[123]  The wording in this provision is unequivo-
cal. As noted by Prof. Don Stuart, the intention be-
hind this text is “crystal clear”: Charter Justice in 
Canadian Criminal Law (6th ed. 2014), at p. 523.

[124]  In my view, the absolutist language used 
by the drafters of the Charter in s. 11 must colour 
the s. 1 analysis by demanding the most stringent of 
justifications. That was the approach taken by this 
Court in Canada (Attorney General) v. Whaling, 
[2014] 1 S.C.R. 392. The issue was the retrospec-
tive repeal of the accelerated parole review under 
s. 11(h) of the Charter, which protects individuals 
from being punished twice for the same offence. 
Because the Crown had failed to adduce “compel-
ling evidence” demonstrating that its objectives 
would be “significantly undermined” unless the 
repeal was applied on a retrospective as well as 
prospective basis, this Court concluded that the in-
fringement was not justified under s. 1.
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[125]  La suppression de la procédure d’examen 
expéditif a par la suite été jugée inconstitutionnelle 
par la Cour d’appel de la Colombie-Britannique, 
mais en fonction de l’al. 11i), soit la disposition en 
cause dans le présent pourvoi. Dans Liang c. Can-
ada (Attorney General) (2014), 311 C.C.C. (3d) 159, 
cette même cour conclut que la crainte du ministère 
public qu’il puisse falloir des années pour mettre fin 
progressivement au programme si sa suppression ne 
pouvait s’appliquer rétrospectivement ne justifiait 
pas que l’on bafoue le droit en question :

[TRADUCTION] . . . la Charte exige expressément, 
lorsque la peine est modifiée entre la perpétration de 
l’infraction et la sentence, que le contrevenant bénéficie 
de la peine la moins sévère. [. . .] [Q]ue le contrevenant 
bénéficie de la peine la moins sévère et, peut-être, d’une 
peine non conforme aux objectifs du régime actuel de dé-
termination de la peine, telle est précisément la raison 
d’être de l’al. 11i). . .

.  .  .

 . . . satisfaire au fardeau de preuve qu’impose en l’es-
pèce l’article premier exige davantage que l’affirmation 
selon laquelle l’objectif de l’accroissement de la peine 
est important, de sorte que les personnes auxquelles la 
Constitution garantit le droit à la peine la moins sévère 
doivent y renoncer. [Je souligne; par. 59 et 61.]

[126]  Les arrêts Whaling et Liang indiquent tous 
deux clairement que l’art. 11 impose au ministère 
public un fardeau de preuve particulièrement strict 
pour justifier l’atteinte au regard de l’article premier. 
S’il en allait autrement, la protection du droit garanti 
à l’al. 11i) ne serait plus pour ainsi dire étanche, 
mais deviendrait poreuse. Dès lors, en l’espèce, le 
ministère public a le fardeau de preuve le plus strict 
qui soit, de sorte qu’il doit « convainc[re] » le tri-
bunal que l’application des dispositions antérieures 
aurait si « considérablement compromis » les objec-
tifs de l’État que l’application rétrospective d’une 
peine plus sévère était justifiée.

[127]  Comme le signalent les juges majoritaires, 
le dossier de preuve du ministère public est constitué 
en grande partie de statistiques sur les ordonnances 
rendues en Colombie-Britannique en application du 

[125]  The repeal of the accelerated parole review 
was subsequently also found to be unconstitutional 
by the British Columbia Court of Appeal, but from 
the perspective of s. 11(i), the provision at issue in 
this appeal. In Liang v. Canada (Attorney General) 
(2014), 311 C.C.C. (3d) 159, the British Columbia 
Court of Appeal concluded that the Crown’s con-
cern that it could take years to phase out the pro-
gram if it could not be applied retrospectively, did 
not justify overriding the right:

. . . the Charter specifically requires that if punish-
ment has changed between offence commission and 
sentencing, the offender is entitled to the lesser punish-
ment. . . . [T]he fact the offender will receive a lesser 
punishment, and perhaps one that does not meet the ob-
jectives of the present sentencing regime, is exactly what 
s. 11(i) contemplates. . . .

.  .  .

 . . . to meet the burden under s. 1 in this case, some-
thing more must be asserted than that the objective of the 
increased punishment is important, and therefore those 
who are constitutionally entitled to the lesser punishment 
must forego their rights. [Emphasis added; paras. 59 and 
61.]

[126]  Both Whaling and Liang are clear that s. 11 
imposes a singularly onerous evidentiary burden on 
the Crown to justify a violation under s. 1. To ap-
ply a lesser burden transforms s. 11(i) from being 
practically an air-tight right into a porous one. In 
this case, that means that the Crown has the high-
est possible evidentiary burden, namely, to dem-
onstrate through “compelling evidence” that the 
previous provisions so “significantly undermined” 
the government’s objectives, that the retrospective 
application of greater punishment was justified.

[127]  As the majority notes, the Crown’s evi-
dentiary record consisted largely of statistics about 
s. 161(1) orders in British Columbia, and studies 
on recidivism rates pertaining to sexual offenders in 
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par. 161(1) et d’études sur les taux de récidive chez 
les délinquants sexuels en général, dont deux in-
diquent un lien entre la récidive et l’activité en ligne. 
Le ministère public fait également valoir que le ren-
voi, à l’al. 161d), non plus à un « ordinateur » mais à 
« Internet [et au] réseau numérique » vise à emboîter 
le pas aux progrès technologiques. Je conviens avec 
les juges majoritaires que cette preuve est insuffi-
sante pour justifier l’al. 161(1)c), car « le ministère 
public n’a présenté que peu d’éléments ou n’en a pas 
présenté du tout pour établir le degré de protection 
accrue offert [. . .] comparativement au libellé anté-
rieur de l’interdiction », de telle sorte que « les effets 
bénéfiques précis de l’application rétrospective de 
l’al. 161(1)c) demeurent indéterminés » (par. 89-90  
(en italique dans l’original)).

[128]  Mais, contrairement à mes collègues, j’es-
time que le même raisonnement porte un coup fa-
tal à l’al.  161(1)d). Loin d’offrir une preuve de 
nature à convaincre, l’État n’a produit à l’appui de 
l’al. 161(1)d) aucun élément selon lequel les dispo-
sitions antérieures compromettaient si considérable-
ment ses objectifs que l’application rétrospective 
d’interdictions de plus grande portée était justi-
fiée. Si, pour justifier la restriction du droit garanti 
à l’al. 11i), il suffit d’invoquer la réduction pos-
sible des taux de récidive, de pair avec l’évolution 
technologique ou toute autre considération, l’État 
pourrait en théorie justifier dans tous les cas l’appli-
cation rétrospective de peines accrues, au point de 
réduire à néant l’al. 11i) de la Charte.

[129]  En fait, nul élément de la preuve n’in-
di que comment l’application rétrospective de 
l’al. 161(1)d) devait réduire ou aurait réduit les taux 
de récidive davantage que ne le permettait l’inter-
diction d’utiliser un « ordinateur » que prévoyait 
l’ancien al. 161(1)c). Je ne vois aucune raison de 
combler par des inférences les lacunes empiriques 
importantes de la preuve, en particulier pour l’ap-
plication l’art. 11.

[130]  Je serais donc d’avis d’accueillir le pour-
voi en ce qui concerne les al. 161(1)c) et d).

general, including two that suggested a link between 
recidivism and online activities. The Crown also ar-
gued that the language shift from “computer system” 
to “Internet and digital network” in s. 161(1)(d) was 
designed to reflect advancements in technology. I 
agree with the majority that this evidence is insuffi-
cient to justify s. 161(1)(c) because “the Crown has 
failed to lead much, if any, evidence to establish the 
degree of enhanced protection . . . in comparison to 
the previous version of the prohibition” such that 
“the precise benefits of the retrospective operation of 
s. 161(1)(c) remain unclear”: paras. 89-90 (emphasis 
in original).

[128]  But unlike my colleagues, I find that this 
same reasoning is fatal to s. 161(1)(d). Far from of-
fering compelling evidence, the Crown offered no 
evidence in the context of s. 161(1)(d) to show that 
the former provisions so significantly undermined its 
objectives, that the retroactive application of greater 
restrictions was justified. If all that is needed to jus-
tify a breach of s. 11(i) is the suggestion of a pos-
sible reduction in recidivism rates, whether based on 
changes in technology or otherwise, the state could, 
in theory, justify the retrospective application of 
more stringent punishments so routinely that s. 11(i) 
is written out of the Charter.

[129]  In fact, there was no evidence about how 
the retrospective application of s. 161(1)(d) was 
expected to, or would, reduce recidivism rates 
any more than those under the former s. 161(1)(c) 
“computer” restrictions. I see no reason to bridge 
the significant empirical gaps in the evidence with 
inferences, particularly in the context of s. 11.

[130]  I would therefore allow the appeal in con-
nection with both ss. 161(1)(c) and 161(1)(d).
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Version française des motifs rendus par

Le juge Brown (dissident en partie) —

I. Introduction

[131]  Comme le fait remarquer à juste titre ma 
collègue la juge Karakatsanis au nom des juges 
majoritaires, les enfants sont victimes d’infractions 
sexuelles « depuis des siècles » (par. 83). Il s’agit 
d’un héritage toxique. Nul ne conteste les effets 
dévastateurs de ces actes qui ruinent souvent la vie 
des victimes et celle des personnes qui côtoient les 
victimes une fois qu’elles sont devenues adultes. 
Le traumatisme de la violence sexuelle subie pen-
dant l’enfance peut se répercuter sur plusieurs 
générations et enclencher des cycles de violence 
pernicieux.

[132]  Ma collègue fait état de la manière dont le 
législateur, pour contrer ces actes graves et persis-
tants et les problèmes sociaux qui en découlent, a 
modifié en 2012 le par. 161(1) du Code criminel, 
L.R.C. 1985, c. C-46, en accroissant la portée des 
interdictions que le juge qui détermine la peine 
peut, dans l’exercice de son pouvoir discrétion-
naire, prononcer à l’endroit de la personne déclarée 
coupable d’une infraction sexuelle énumérée lors-
qu’il estime que l’une ou l’autre de ces interdic-
tions s’impose pour empêcher le contrevenant de 
récidiver et de s’en prendre à nouveau sexuellement 
à des enfants. Plus particulièrement, le pouvoir dis-
crétionnaire qui permettait au juge d’interdire au 
contrevenant « d’utiliser un ordinateur [. . .] dans 
le but de communiquer avec une personne âgée de 
moins de seize ans » s’est accru de manière à lui 
permettre d’interdire ce qui suit au contrevenant :

 161  (1) . . .

.  .  .

 c)  d’avoir des contacts — notamment communiquer 
par quelque moyen que ce soit — avec une personne 
âgée de moins de seize ans, à moins de le faire sous 
la supervision d’une personne que le tribunal estime 
convenir en l’occurrence;

The following are the reasons delivered by

Brown J. (dissenting in part) —

I. Introduction

[131]  As my colleague Karakatsanis J. aptly notes 
for the majority, sexual offences against children 
have “persisted for centuries” (para. 83). Their leg-
acy is toxic. They are notorious for their devastating 
impact, often ruining the lives of their victims, and of 
those whose lives intersect with those victims as they 
move into adulthood. Trauma from childhood sexual 
abuse may reverberate for generations, creating per-
nicious cycles of abuse.

[132]  My colleague recounts how, in response 
to this persistent grave misconduct and its conse-
quent social harms, Parliament amended s. 161(1) 
of the Criminal Code, R.S.C. 1985, c.  C-46, in 
2012, augmenting the conditions which a sentenc-
ing judge may, in his or her discretion, impose 
upon an offender convicted of designated sexual 
offences, where the sentencing judge considers 
such conditions appropriate to prevent the offender 
from committing sexual offences against children 
in the future. Specifically, the sentencing judge’s 
discretion was expanded from prohibiting offenders 
from “using a computer system . . . for the purpose 
of communicating with a person under the age of 
16 years” to the following:

 161  (1) . . .

.  .  .

 (c)  having any contact — including communicating 
by any means — with a person who is under the age 
of 16 years, unless the offender does so under the 
supervision of a person whom the court considers 
appropriate; or
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 d)  d’utiliser Internet ou tout autre réseau numérique, 
à moins de le faire en conformité avec les conditions 
imposées par le tribunal.

Il importe de signaler que ces nouvelles dispositions 
s’appliquent à toute personne qui se voit infliger une 
peine pour avoir commis, peu importe le moment, 
une infraction énumérée.

[133]  Je conviens avec la juge Karakatsanis que 
chacune de ces interdictions constitue une « peine » 
au sens de l’al. 11i) de la Charte canadienne des 
droits et libertés, et je fais mien le critère qu’elle 
applique pour arriver à cette conclusion. Je 
conviens également que l’application rétrospec-
tive des dispositions qui les prévoient contrevient 
à l’al. 11i). C’est à l’étape de l’analyse au regard 
de l’article premier que je diffère d’opinion. Alors 
que ma collègue conclut que le ministère public 
s’est acquitté de son obligation de justifier l’atteinte 
au droit garanti par l’al. 11i) seulement en ce qui 
concerne l’interdiction d’utiliser Internet prévue à 
l’al. 161(1)d), j’estime qu’il s’en est également ac-
quitté quant à l’interdiction prévue à l’al. 161(1)c), 
à savoir celle d’avoir des contacts avec des enfants. 
En conséquence, je serais d’avis de confirmer la va-
lidité des deux interdictions, de rejeter le pourvoi et 
de confirmer l’ordonnance de la Cour d’appel fon-
dée sur l’art. 161.

II. Article premier

[134]  Il faut se rappeler que l’al. 11i) de la Charte 
vise l’application rétrospective d’une disposition à 
caractère punitif. Ce n’est donc pas la peine comme 
telle qui est en cause pour les besoins de son applica-
tion, mais plutôt le moyen par lequel elle est infligée. 
J’estime que cette caractéristique de la protection 
de l’al. 11i) fondée sur le moyen entre en jeu dans 
l’analyse que commande l’article  premier, étant 
donné que, dans l’arrêt Oakes, la Cour se penche sur 
la proportionnalité de l’objectif législatif et des effets 
attentatoires à la Charte qui découlent des mesures 
prises pour l’atteindre, et non sur le choix du moyen 
qui équivaut en soi à une atteinte constitutionnelle. 
L’analyse au regard de l’article premier doit en te-
nir compte pour se conformer aux directives du juge 
en chef Dickson dans ce même arrêt : « . . . la nature 

 (d)  using the Internet or other digital network, unless 
the offender does so in accordance with conditions set 
by the court.

Significantly, these amendments apply to all of-
fenders being sentenced for a designated offence, 
irrespective of when the offender committed that 
offence.

[133]  I agree with Karakatsanis J. that these con-
ditions constitute “punishment” within the mean-
ing of s. 11(i) of the Canadian Charter of Rights 
and Freedoms, and I endorse the test by which she 
makes that determination. I also agree that their ret-
rospective application infringes s. 11(i). My point 
of departure is at the s.  1 stage of the analysis. 
Whereas my colleague concludes that the Crown 
has met its burden of justifying its infringement of 
s. 11(i) only in respect of the conditions relating to 
Internet use contained in s. 161(1)(d), in my view 
the Crown has also done so in respect of the condi-
tions imposable under s. 161(1)(c) relating to con-
tact with children. I would therefore uphold both 
conditions, dismiss the appeal, and affirm the s. 161 
order made by the Court of Appeal.

II. Section 1

[134]  It is worth bearing in mind that s. 11(i) of 
the Charter deals with the retrospective applica-
tion of laws which are punitive in nature. At issue 
under s. 11(i), then, is not the punishment itself, 
but rather the means by which it is imposed. In my 
view, this means-based quality of the s. 11(i) pro-
tection affects the analysis to be applied under s. 1, 
since the Oakes analysis considers the proportional-
ity between a legislative objective and the Charter-
infringing effects resulting from its pursuit, not the 
choice of means that, by itself, constitutes a Char-
ter infringement. The s. 1 analysis should be sensi-
tive to this, in keeping with Dickson C.J.’s direction 
in Oakes: “. . . the nature of the proportionality test 
will vary depending on the circumstances” (R. v. 
Oakes, [1986] 1 S.C.R. 103, at p. 139). The Oakes 
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du critère de proportionnalité pourra varier selon les 
circonstances » (R. c. Oakes, [1986] 1 R.C.S. 103, 
p.  139). L’application du critère de l’arrêt Oakes 
ne se veut pas formaliste, et elle ne devrait pas être 
tenue pour telle, puisqu’« on s’induit dangereuse-
ment en erreur si l’on voit dans l’article premier 
une disposition rigide et empreinte de formalisme » 
(R. c. Keegstra, [1990] 3 R.C.S. 697, p. 735 (le juge 
en chef Dickson)). Voici ce que dit le juge La Forest 
(dissident, mais non sur ce point) dans l’arrêt RJR- 
MacDonald Inc. c. Canada (Procureur général), 
[1995] 3 R.C.S. 199 :

Dans l’arrêt Oakes, notre Cour a établi une série de 
principes ou directives destinés à servir de cadre analy-
tique à cette fin. Toutefois, ces directives ne devraient 
pas être interprétées comme si elles remplaçaient l’ar-
ticle  premier. Le libellé de l’article premier indique 
implicitement que les tribunaux doivent, chaque fois 
qu’ils l’appliquent, établir un équilibre délicat entre les 
droits individuels et les besoins de la collectivité. Un tel 
équilibre ne peut être établi dans l’abstrait, à partir seu-
lement d’un « critère » formaliste qui s’appliquerait de 
façon uniforme dans toutes les circonstances. L’examen 
fondé sur l’article premier est un examen inévitablement 
normatif qui exige des tribunaux qu’ils tiennent compte 
de la nature du droit violé ainsi que des valeurs et des 
principes spécifiques à partir desquels le ministère public 
tente de justifier la violation. [Je souligne; par. 62.]

[135]  En d’autres termes, l’application formaliste 
et rigide du critère de l’arrêt Oakes risque de réduire 
ce qui devrait constituer un examen contextuel étoffé 
au regard de l’article premier à une sorte de [TRA-

DUCTION] « processus décisionnel mécanique » où 
les « notions sont figées », où « l’examen des postu-
lats n’est plus nécessaire » et où « les principes n’ont 
plus d’importance » (R. Pound, « Mechanical Juris-
prudence » (1908), 8 Colum. L. Rev. 605, p. 612). 
On ne saurait ramener les nuances morales inhé-
rentes au caractère justifiable de la restriction d’un 
droit fondamental à une [TRADUCTION] « entreprise 
formaliste de pondération et de mise en balance » 
(G. C. N. Webber, The Negotiable Constitution : On 
the Limitation of Rights (2009), p. 104). Or, soit dit 
en tout respect, c’est précisément ce que font selon 
moi les juges majoritaires en l’espèce, même s’ils 
affirment le contraire. En appliquant l’arrêt Oakes 
et les décisions rendues dans sa foulée avec rigidité 

test is not, and should not be treated as, a techni-
cal inquiry, as it is “dangerously misleading to 
conceive of s. 1 as a rigid and technical provision”: 
R. v. Keegstra, [1990] 3 S.C.R. 697, at p. 735, per 
Dickson C.J. As La Forest J. (dissenting, but not on 
this point) stated in RJR-MacDonald Inc. v. Can-
ada (Attorney General), [1995] 3 S.C.R. 199:

In Oakes, this Court established a set of principles, or 
guidelines, intended to serve as a framework for making 
this determination. However, these guidelines should not 
be interpreted as a substitute for s. 1 itself. It is implicit 
in the wording of s. 1 that the courts must, in every appli-
cation of that provision, strike a delicate balance between 
individual rights and community needs. Such a balance 
cannot be achieved in the abstract, with reference solely 
to a formalistic “test” uniformly applicable in all circum-
stances. The s. 1 inquiry is an unavoidably normative in-
quiry, requiring the courts to take into account both the 
nature of the infringed right and the specific values and 
principles upon which the state seeks to justify the in-
fringement. [Emphasis added; para. 62.]

[135]  In other words, a technical and inflexible 
application of the Oakes test risks reducing what 
ought to be a rich, contextual inquiry under s. 1 
into a form of “mechanical jurisprudence”, where 
“[c]onceptions are fixed”, “[t]he premises are no 
longer to be examined”, and “[p]rinciples cease to 
have importance”: R. Pound, “Mechanical Juris-
prudence” (1908), 8 Colum. L. Rev. 605, at p. 612. 
The moral nuances inherent in the question of 
justifiable limits on fundamental rights cannot be 
reduced to “technical questions of weight and bal-
ance”: G. C. N. Webber, The Negotiable Constitu-
tion: On the Limitation of Rights (2009), at p. 104. 
Yet, and despite its statements to the contrary, the 
majority in this case has in my respectful view done 
precisely that. Its rigid and acontextual application 
of Oakes and its subsequent jurisprudence causes 
it to lose sight of the broader context and overall 
goal sought by Parliament. It reads the purpose of 
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et sans tenir compte du contexte, ils perdent de vue 
le tableau général et l’objectif global du législateur. 
Ils interprètent trop étroitement l’objet de la dispo-
sition législative, de sorte qu’ils appliquent le cri-
tère de l’arrêt Oakes d’une manière qui ne convient 
pas dans le cas d’une disposition à caractère puni-
tif qui s’applique rétrospectivement. Ils soumettent 
le législateur à une norme de preuve très stricte et 
lui refusent ainsi la marge de manœuvre dont il a 
besoin pour s’acquitter de sa fonction de mise en 
œuvre de politiques en matière législative lorsqu’il 
s’agit de s’attaquer à un problème social chronique. 
Ils exigent en outre une preuve directe des effets bé-
néfiques escomptés, mais étant donné la nature chro-
nique du problème, il est impossible de produire une 
telle preuve.

[136]  Les nuances apportées par le juge en chef 
Dickson et le juge La Forest veulent que l’analyse 
au regard de l’article premier tienne compte du ta-
bleau général. Comme l’indique le juge La Forest, 
il ne s’agit pas de savoir si le « “critère” forma-
liste » précis est rempli. L’« examen inévitablement 
normatif » doit s’attacher au tableau général : l’État 
a-t-il établi que la règle de droit contestée emporte 
une restriction raisonnable dont la justification peut 
se démontrer dans le cadre d’une société libre et dé-
mocratique? Bien évidemment, je ne laisse pas en-
tendre que la Cour a fait erreur dans l’arrêt Oakes. 
Je rappelle plutôt la mise en garde du juge en chef 
Dickson et du juge La Forest contre l’application 
rigide et non contextuelle. Il ne faut pas perdre de 
vue la forêt de la proportionnalité derrière l’arbre 
d’Oakes.

A. Objectif de la mesure

[137]  La caractéristique de la protection de 
l’al. 11i) fondée sur le moyen devrait donc jouer dans 
la détermination de l’objectif en fonction duquel il 
convient d’effectuer l’examen de la proportionna-
lité dans le cadre de l’analyse au regard de l’article 
premier. Les juges majoritaires affirment que l’ob-
jectif à considérer est celui de la mesure attentatoire, 
soit, en l’occurrence, l’application rétrospective 
des dispositions issues des modifications appor-
tées au par. 161(1). J’en conviens, mais seulement 
jusqu’à un certain point. L’objectif à considérer est 

the legislation in an excessively narrow fashion, 
which results in an application of the Oakes test in 
a way that is ill-suited to deal with punitive laws 
which apply retrospectively. It holds Parliament 
to an exacting standard of proof, thereby denying 
Parliament the room necessary to perform its leg-
islative policy-development role when addressing a 
chronic social problem. And it also insists on direct 
evidence of anticipated benefits which, given that 
chronic nature of the harm, is likely impossible to 
obtain.

[136]  The insight of Dickson C.J. and La Forest 
J. in our jurisprudence is that the s. 1 analysis must 
account for the broader picture. The issue is not, as 
La Forest J. put it, whether a particular “formalistic 
‘test’” has been satisfied. The “unavoidably norma-
tive inquiry” must remain focussed on the broader 
picture: has the state demonstrated that the im-
pugned law prescribes a reasonable limit, demon-
strably justified in a free and democratic society? 
To be clear, I do not suggest that Oakes is incor-
rect. Rather, I echo Dickson C.J.’s and La Forest J.’s 
warnings about its rigid, acontextual application. 
We should not lose the proportionality forest for the 
Oakes trees.

A. Objective of the Measure

[137]  The means-based quality of s. 11(i)’s pro-
tection should therefore inform the characterization 
of the objective anchoring the s. 1 proportionality 
analysis. The majority says that the relevant objec-
tive for the purpose of a proportionality analysis is 
that of the Charter-infringing measure — which, 
in this case, is the retrospective operation of the 
amendments to s.  161(1). I agree, but only to a 
point. The relevant objective for this purpose is 
indeed the objective of the measure. However, as 
I will explain, the measure to be considered here 
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effectivement celui de la mesure, mais comme je 
l’explique plus loin, la mesure à examiner en l’es-
pèce s’entend des modifications dans leur totalité, et 
non seulement de l’application rétrospective des dis-
positions qui en sont issues.

[138]  L’examen de la rétrospectivité sans égard 
à la disposition dans laquelle elle s’inscrit fausse 
l’analyse préconisée dans l’arrêt Oakes en rendant 
en grande partie superflus plusieurs des éléments de 
celle-ci. Si, comme le soutiennent les juges majo-
ritaires, le législateur a voulu « mieux protéger les 
enfants contre le risque que présente un contreve-
nant [. . .] comme l’appelant » (par. 65), c’est-à-dire 
un contrevenant qui a commis une infraction énu-
mérée avant l’entrée en vigueur des modifications, 
mais qui a été condamné après celle-ci, et qui pré-
sente le risque de s’en prendre à nouveau sexuelle-
ment à des enfants, l’application d’une ordonnance 
fondée sur l’art.  161 à un contrevenant comme 
l’appelant a manifestement un lien rationnel avec 
cet objectif. Qui plus est, aucun autre moyen moins 
attentatoire ne permettrait d’atteindre cet objec-
tif : en somme, le législateur ne peut faire en sorte 
que la vocation protectrice d’une telle ordonnance 
s’applique rétrospectivement à un tel contrevenant 
autrement qu’en prévoyant l’application rétrospec-
tive de l’ordonnance à un tel contrevenant. Suivant 
l’approche restrictive des juges majoritaires, l’exa-
men du caractère minimal de l’atteinte devient en 
effet inutile. Évidemment, si une telle ordonnance 
s’appliquait à un contrevenant différent de l’appe-
lant (c.-à-d. qui ne présenterait pas le risque de s’en 
prendre à nouveau sexuellement à des enfants), les 
volets du lien rationnel et de l’atteinte minimale 
joueraient leur rôle jusqu’à un certain point dans 
l’analyse établie par l’arrêt Oakes. L’interprétation 
étroite de l’intention du législateur à laquelle se 
livrent les juges majoritaires fait en sorte que l’exa-
men du lien rationnel et de l’atteinte minimale que 
comporte l’analyse de la proportionnalité se limite 
à se demander si la mesure attentatoire atteint les 
personnes qu’elle vise, à l’exclusion de la question 
de savoir si la mesure a un lien rationnel avec l’ob-
jectif et si l’atteinte aux droits que la Charte garan-
tit aux personnes auxquelles la mesure s’applique 
légitimement est minimale.

comprises the amendments as a whole, and not 
merely their retrospectivity.

[138]  Considering retrospectivity in isolation 
from the broader provision of which it forms a part 
skews the Oakes analysis by making several of its 
elements largely redundant. If, as the majority says, 
Parliament’s objective was to “better protect chil-
dren from the risks posed by offenders like the ap-
pellant” (para. 65) — i.e., offenders who committed 
a designated offence before, but were sentenced af-
ter, the amendments came into force and who pose 
a risk to reoffend sexually against children — then 
the application of such orders to offenders like the 
appellant is obviously rationally connected to this 
objective. And, there would be no possible less-im-
pairing means of achieving this objective: simply 
put, the only way Parliament can apply the protec-
tive aspect of s.  161(1) orders to such offenders 
retrospectively is to apply s. 161(1) orders to such of-
fenders retrospectively. Indeed, under the majority’s 
approach, the minimal impairment inquiry becomes 
otiose. Of course, were such orders to be applied ret-
rospectively as to offenders unlike the appellant (i.e., 
those who do not pose a risk to reoffend sexually 
against children), the rational connection and mini-
mal impairment steps would then have some work to 
do under the Oakes analysis. By narrowly constru-
ing Parliament’s purpose as the majority has, how-
ever, considerations of the rational connection and 
minimal impairment elements of the proportional-
ity analysis are limited to determining whether the 
Charter-infringing measure captures the individuals 
which it targets, not whether the measure is rationally 
connected to the objective and minimally impairing 
of the Charter rights of those who legitimately fall 
within its ambit.
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[139]  Pour se prononcer utilement sur la propor-
tionnalité, il faut donc rechercher plus largement 
l’intention du législateur. La mesure attentatoire 
qui doit être soumise à l’examen consiste dans la 
totalité des modifications apportées à l’art. 161. Je 
conviens avec les juges majoritaires que l’objec-
tif de cette mesure est « d’accroître la protection 
qu’offre aux enfants l’art. 161 contre le risque de 
préjudice que représentent les personnes déclarées 
coupables d’infractions sexuelles » (par. 65). L’ap-
plication rétrospective des dispositions issues des 
modifications a un lien rationnel avec cette voca-
tion protectrice, car le risque que le contrevenant 
s’en prenne à nouveau sexuellement à des enfants 
n’a rien à voir avec le fait que l’infraction a été 
commise avant ou après l’adoption de la mesure. Et 
vu l’objectif du législateur d’accroître la protection 
qu’offre aux enfants l’art. 161, aucune autre me-
sure moins attentatoire ne ferait jouer la protection 
offerte par l’art. 161 dans le cas du contrevenant 
qui a commis l’acte criminel avant l’entrée en vi-
gueur des modifications et qui présente un risque de 
récidive.

B. Mise en balance des effets bénéfiques et des ef-
fets préjudiciables

[140]  Je conviens avec les juges majoritaires 
que la dernière étape de l’analyse au regard de l’ar-
ticle premier permet au tribunal de « transcender 
l’objectif de la règle de droit et [de] se livrer à un 
examen rigoureux de l’incidence de la règle de droit 
sur la société libre et démocratique canadienne » 
(par. 79). Cet examen rigoureux est toutefois limité 
puisque, après tout, on peut difficilement mesurer 
l’incidence d’une règle de droit sur une société libre 
et démocratique. La question à laquelle nous tentons 
de répondre est celle de savoir si « [l]es effets préju-
diciables sont disproportionnés [. . .] aux avantages 
que l’ensemble de la population en tirera » (Alberta 
c. Hutterian Brethren of Wilson Colony, 2009 CSC 
37, [2009] 2 R.C.S. 567, par. 78). Le respect de l’un 
ou l’autre de ces critères ne peut être concrètement 
démontré. La dernière étape de l’examen de la pro-
portionnalité se rattache à l’incidence réelle et aux 
effets bénéfiques de la règle de droit, mais l’objet de 

[139]  A broader examination of Parliament’s 
purpose is therefore necessary in order to anchor 
a useful proportionality analysis. The measure that 
gave rise to the Charter infringement, and which 
should anchor the proportionality analysis, com-
prises the amendments to s. 161 as a whole. And, 
as to that measure, I agree with the majority’s char-
acterization of its objective as being to “enhance 
the protection s. 161 affords to children against the 
risk of harm posed by convicted sexual offenders” 
(para. 65). The retrospective application of these 
amendments is rationally connected to that protec-
tive purpose, since the risk an offender poses to re-
offend sexually against children is not affected by 
whether the offence occurred before or after the 
measure’s enactment. And, given Parliament’s ob-
jective of enhancing the protections that s. 161 af-
fords to children, there is no less-impairing alternate 
measure that would allow for s. 161(1)’s protections 
to be realized in respect of an offender who commit-
ted his or her offence before the amendments came 
into force and who poses a risk to reoffend.

B. Balancing Salutary and Deleterious Effects

[140]  I agree with the majority that the final stage 
of the s. 1 analysis allows courts to “transcend the 
law’s purpose and engage in a robust examination 
of the law’s impact on Canada’s free and demo-
cratic society” (para. 79). But a robust examination 
of this impact takes us only so far because, after all, 
the impact of a provision on a free and democratic 
society is hardly a measurable thing. The ques-
tion we are trying to answer is whether “the del-
eterious effects are out of proportion to the public 
good achieved by the infringing measure”: Alberta 
v. Hutterian Brethren of Wilson Colony, 2009 SCC 
37, [2009] 2 S.C.R. 567, at para. 78. Neither crite-
rion is amenable to demonstrative proof. The final 
proportionality analysis is tied to the practical im-
pacts and benefits of the law, but what is ultimately 
being weighed is much more abstract and philo-
sophical: the detriment to Charter-protected rights 
against the public benefit sought. We must therefore 
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la mise en balance est somme toute de nature beau-
coup plus abstraite et philosophique : l’effet préju-
diciable sur le droit garanti par la Charte comparé 
à l’effet bénéfique recherché pour la société. Nous 
devons donc nous garder d’imposer un fardeau de 
preuve trop strict.

[141]  Au vu de ces remarques générales, je passe 
à l’examen de la proportionnalité par les juges ma-
joritaires, lequel, à mon humble avis, comporte 
plusieurs lacunes. Premièrement, les juges majori-
taires imposent à l’État un fardeau de preuve dont 
il ne pourra jamais s’acquitter, en particulier pour 
ce qui concerne le monde nébuleux des risques de 
récidive et des politiques en matière de droit cri-
minel. Deuxièmement, ils exagèrent les effets pré-
judiciables de l’al. 161(1)c) tout en sous-estimant 
ses effets bénéfiques. En outre, les raisons qu’ils 
invoquent pour valider l’application rétrospective 
de l’al. 161(1)d) valent en principe tout autant pour 
l’application rétrospective de l’al.  161(1)c). En 
d’autres mots, si on fait droit à leur raisonnement 
concernant l’al. 161(1)d), l’application rétrospec-
tive de l’al. 161(1)c) doit équivaloir elle aussi à une 
restriction proportionnée du droit que l’al. 11i) ga-
rantit à l’appelant.

(1) Le fardeau de preuve

[142]  Les juges majoritaires signalent — et ce, de 
manière presque déterminante dans leurs motifs — 
les faiblesses de la preuve relevant des sciences so-
ciales produite par le ministère public et concluent 
que même si cette preuve suffit à démontrer que 
l’application rétrospective de l’al. 161(1)d) permet 
d’atteindre le « degré de protection accrue » à offrir 
aux enfants, « le tableau demeure largement incom-
plet » pour ce qui est de l’al. 161(1)c) (par. 92).

[143]  Ce raisonnement est déroutant sous plu-
sieurs rapports. Premièrement, il rompt sensible-
ment avec l’approche de la Cour à l’égard de la 
preuve relevant des sciences sociales et du fardeau 
de preuve que l’article premier impose à l’État. La 
preuve relevant des sciences sociales censée établir 
un fait législatif doit normalement être présentée par 
un témoin expert de façon à permettre la contesta-
tion de sa véracité (Public School Boards’ Assn. of 

be careful to avoid insisting upon too strict an evi-
dentiary burden.

[141]  With these general comments in mind, 
I turn to the majority’s proportionality analysis. It 
suffers, in my respectful view, from several flaws. 
First, it imposes an evidentiary burden on the 
state that is impossible to satisfy, especially in the 
murky area of recidivism risks and criminal law 
policy. Second, it overstates the deleterious effects 
of s. 161(1)(c) while understating its salutary ef-
fects. Further, the majority’s reasons for upholding 
the retrospective application of s. 161(1)(d) are, in 
principle, equally applicable to the retrospective 
application of s. 161(1)(c). In other words, if the 
majority’s reasoning on s. 161(1)(d) is accepted, 
then the retrospective application of s. 161(1)(c) 
must also be a proportionate limit on the appellant’s 
s. 11(i) right.

(1) The Evidentiary Burden

[142]  The majority stresses — almost to a de-
terminative extent — shortcomings it sees in the 
Crown’s social science evidence, concluding that 
while it sufficiently demonstrates that the sought-
after “degree of enhanced protection” for children 
will be achieved by the retrospective operation of 
s. 161(1)(d), “the rendering remains largely incom-
plete” in respect of s. 161(1)(c) (para. 92).

[143]  This reasoning is troubling in several re-
spects. First, it departs significantly from this 
Court’s approach to social science evidence and 
the evidentiary burden borne by the state under 
s. 1. Social science evidence used to establish leg-
islative facts should ordinarily be adduced through 
expert witnesses in order to allow its truth to be 
tested: Public School Boards’ Assn. of Alberta v. 
Alberta (Attorney General), 2000 SCC 2, [2000] 1 
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Alberta c. Alberta (Procureur général), 2000 CSC 
2, [2000] 1 R.C.S. 44, par.  4-5, le juge Binnie). 
Or, dans la présente affaire, la preuve relevant des 
sciences sociales a été présentée au moyen d’un 
« mémoire de Brandeis » et sa véracité n’a pas été 
contestée dans le cadre du processus habituel de 
recherche de la vérité qu’est le procès. Une grande 
prudence est donc de mise lorsqu’il s’agit de consi-
dérer une telle preuve et d’en tirer des inférences, 
qu’elles soient favorables ou non à la thèse de 
l’État (M. c. H., [1999] 2 R.C.S. 3, par. 296 (le juge 
Bastarache, motifs concordants)).

[144]  Par ailleurs, compte tenu du contexte so-
cial complexe dans lequel les politiques du légis-
lateur voient souvent le jour — et dont un exemple 
manifeste est la prévention de la récidive en matière 
d’infractions sexuelles contre des enfants —, il 
sera parfois difficile, voire impossible, pour l’État 
d’avancer une preuve fiable et directe des effets bé-
néfiques d’une mesure. Les taux de récidive sont 
établis à partir d’extrapolations statistiques, de don-
nées psychologiques et d’autres éléments relevant 
des sciences sociales qui ne pourront pas toujours 
se transformer d’emblée en éléments de preuve sus-
ceptibles de satisfaire à la norme de la justification 
démontrable. La Cour reconnaît que « [l]es revendi-
cations de nature [. . .] sociale ne se prêtent pas tou-
jours à une preuve empirique » (Association de la 
police montée de l’Ontario c. Canada (Procureur 
général), 2015 CSC 1, [2015] 1 R.C.S. 3, par. 144). 
Il s’ensuit que [TRADUCTION] «  les politiques pu-
bliques voient souvent le jour à partir de données 
incomplètes » (S. Choudhry, « So What Is the Real 
Legacy of Oakes? Two Decades of Proportionality 
Analysis under the Canadian Charter’s Section 1 » 
(2006), 34 S.C.L.R. (2d) 501, p. 524). L’examen de 
la proportionnalité devrait donc tenir compte de la 
nécessité qu’un décideur jouisse d’une certaine lati-
tude pour envisager une solution inédite et la mettre 
à l’essai, surtout lorsqu’il s’attaque à un problème 
d’intérêt public à la fois persistant et complexe.

[145]  Pour autant, de telles difficultés au chapitre 
de la preuve n’obligent pas le tribunal à faire droit 
aux prétentions du ministère public. La Cour a sta-
tué qu’on pouvait aussi se livrer à une analyse ri-
goureuse au regard de l’article premier en recourant 

S.C.R. 44, at paras. 4-5, per Binnie J. This social 
science evidence, however, was adduced through 
a “Brandeis brief”, and is untested by the ordinary 
truth-seeking processes of a trial. Considerable 
care should therefore be taken in examining this 
evidence and drawing inferences — whether fa-
vourable or adverse from the state’s standpoint — 
from it: M. v. H., [1999] 2 S.C.R. 3, at para. 296, 
per Bastarache J., writing separate but concurring  
reasons.

[144]  Further, given the complex social context 
in which Parliament often develops policy — of 
which the prevention of recidivism in cases of sex-
ual offences against children is clearly an instance 
— it will sometimes be difficult, if not impossible, 
for the state to provide reliable and direct evidence 
of the benefit its measures will achieve. Recidi-
vism rates are derived from statistical extrapolation, 
psychology, and other elements of social science, 
which will not always translate easily into proof 
to the standard of demonstrable justification. As 
this Court has recognized, “social claims are not 
always amenable to proof by empirical evidence”: 
Mounted Police Association of Ontario v. Canada 
(Attorney General), 2015 SCC 1, [2015] 1 S.C.R. 
3, at para. 144. As a result, “public policy is often 
made on the basis of incomplete knowledge”: S. 
Choudhry, “So What Is the Real Legacy of Oakes? 
Two Decades of Proportionality Analysis under the 
Canadian Charter’s Section 1” (2006), 34 S.C.L.R. 
(2d) 501, at p. 524. The proportionality analysis 
should therefore be sensitive to policy-makers’ 
need for a measure of latitude to consider and try 
previously untried alternatives, particularly when 
confronting persistent and complex public policy 
concerns.

[145]  This is not to say that these evidentiary dif-
ficulties compel acceptance of the Crown’s claims. 
This Court has held that a rigorous s. 1 analysis may 
also be accomplished by employing “logic [and] 
reason” in assessing justifiable limits on Charter 
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« à la logique [et] à la raison » pour décider si la 
restriction d’un droit garanti par la Charte est jus-
tifiable ou non (Harper c. Canada (Procureur gé-
néral), 2004 CSC 33, [2004] 1 R.C.S. 827, par. 78; 
voir également R. c. Butler, [1992] 1 R.C.S. 452, 
p. 503-504 (le juge Sopinka); Keegstra, p. 776 (le 
juge en chef Dickson); Thomson Newspapers Co. 
c. Canada (Procureur général), [1998] 1 R.C.S. 
877, par. 107 (le juge Bastarache); R. c. Sharpe, 
2001 CSC 2, [2001] 1 R.C.S. 45, par. 85-94 (la juge 
en chef McLachlin); R. c. Bryan, 2007 CSC 12, 
[2007] 1 R.C.S. 527, par. 20 (le juge Bastarache) et 
par. 100-103 (la juge Abella, dissidente)). Si la Cour 
appliquait cette démarche en l’espèce (au lieu d’exi-
ger une preuve empirique alors qu’il n’en existe 
aucune), les effets bénéfiques de l’al. 161(1)c) ap-
paraîtraient clairement, et l’étendue véritable de ses 
effets préjudiciables aussi.

(2) Les effets bénéfiques de l’al. 161(1)c) et ses 
effets préjudiciables

[146]  Les juges majoritaires estiment que l’ap-
plication rétrospective de l’al.  161(1)c) a de sé-
rieux effets préjudiciables sur les plans individuel 
et social. Sur le plan individuel, ils sont d’avis que 
l’al. 161(1)c) va beaucoup plus loin que la disposi-
tion qu’il remplace dans la restriction éventuelle du 
droit du contrevenant à la liberté en ce qu’il « in-
terdi[t] d’avoir des contacts — notamment commu-
niquer par quelque moyen que ce soit — avec une 
personne âgée de moins de seize ans » dans un lieu 
public ou privé (par. 81 (souligné dans l’original)). 
Ils préviennent que la disposition pourrait interdire 
au contrevenant de parler avec les jeunes membres 
de sa famille ou « de se trouver dans un endroit 
privé ou public où il y a des enfants » (par. 81). 
Sur le plan social, ils font valoir que l’application 
rétrospective d’une disposition à caractère punitif 
« compromet l’équité des procédures criminelles 
et la primauté du droit » (par. 82) (bien que l’on 
puisse évidemment dire la même chose de toute 
mesure qui contrevient à l’al. 11i)).

[147]  La restriction générale du droit à la liberté 
ou à la sécurité de la personne qui découle d’une 
peine appliquée rétrospectivement n’a cependant 
pas à être considérée dans l’analyse que commande 

rights: Harper v. Canada (Attorney General), 2004 
SCC 33, [2004] 1 S.C.R. 827, at para. 78; see also 
R. v. Butler, [1992] 1 S.C.R. 452, at p. 503-4, per 
Sopinka J.; Keegstra, at p. 776, per Dickson C.J.; 
Thomson Newspapers Co. v. Canada (Attorney 
General), [1998] 1 S.C.R. 877, at para. 107, per 
Bastarache J.; R. v. Sharpe, 2001 SCC 2, [2001] 1 
S.C.R. 45, at paras. 85-94, per McLachlin C.J.; R. 
v. Bryan, 2007 SCC 12, [2007] 1 S.C.R. 527, at 
para. 20, per Bastarache J., and paras. 100-103, per 
Abella J., dissenting. By applying this approach here 
(instead of demanding empiricism where none can 
exist), the salutary effects of s. 161(1)(c) become 
clear, as does the true scope of its deleterious effects.

(2) Salutary and Deleterious Effects of Sec-
tion 161(1)(c)

[146]  The majority says that the retrospective 
operation of s. 161(1)(c) creates serious deleterious 
effects at an individual and societal level. At an in-
dividual level, it views s. 161(1)(c) as going much 
further in its potential restrictions of an offender’s 
liberty than did its predecessor, since it “prohibits any 
contact — including communicating by any means 
— with a person who is under the age of 16 years” 
(para. 81 (emphasis in original)). It warns that this 
provision could have the effect of prohibiting of-
fenders from conversing with younger members of 
his or her family, or that it could prohibit offenders 
from “freely moving about certain private and public 
spaces where children are present” (para. 81). At a 
societal level, the majority says that the retrospective 
operation of a punitive law “undermines fairness in 
criminal proceedings and compromises the rule of 
law” (para. 82) (although this can, of course, be said 
of any measure which infringes s. 11(i)).

[147]  The general restriction on liberty or secu-
rity of the person which results from retrospectively 
applied punishment is not, however, relevant to 
the inquiry under s. 11(i) of the Charter. What is  
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l’al. 11i) de la Charte. Ce qui doit être pris en compte 
pour apprécier l’effet préjudiciable sur le contreve-
nant d’une disposition à caractère punitif appliquée 
rétrospectivement c’est le degré d’accroissement de 
la peine par rapport à la disposition antérieure. À 
titre d’exemple, l’accroissement rétrospectif qui fe-
rait passer une peine d’emprisonnement minimale 
obligatoire d’un an à 14 ans aurait un effet préjudi-
ciable plus grand sur le contrevenant et sur la pri-
mauté du droit que l’accroissement rétrospectif qui 
ferait passer une amende de 100 $ à 101 $. Or, je le 
répète, il en est ainsi en raison des différents degrés 
d’accroissement de la peine qui correspondent à ces 
mesures, et non de la restriction générale du droit à 
la liberté ou à la sécurité de la personne qui découle 
de celles-ci. Rappelons que l’analyse au regard de 
l’al. 11i) ne s’intéresse pas à la nature de la peine, 
mais bien à son accroissement rétrospectif.

[148]  Par ailleurs, la conclusion des juges ma-
joritaires concernant l’effet préjudiciable sur le 
droit à la liberté du contrevenant est à mon sens 
exagérée.

[149]  Considérons à nouveau le texte de 
l’al. 161(1)c) :

161  (1) . . . le tribunal qui [. . .] inflige une peine [au 
contrevenant] [. . .], sous réserve des conditions ou 
exemptions qu’il indique, peut interdire au contrevenant

.  .  .

 c)  d’avoir des contacts — notamment communiquer 
par quelque moyen que ce soit — avec une personne 
âgée de moins de seize ans, à moins de le faire sous 
la supervision d’une personne que le tribunal estime 
convenir en l’occurrence.

[150]  L’alinéa 161(1)c) renferme deux éléments 
cruciaux qui circonscrivent son effet préjudiciable 
sur le droit à la liberté du contrevenant. D’abord, 
le juge se voit conférer un pouvoir discrétion-
naire lui permettant à la fois de prononcer une in-
terdiction (« peut interdire au contrevenant ») et 
d’adapter celle-ci (« sous réserve des conditions ou 
exemptions qu’il indique »). Ensuite, l’interdiction 
prononcée sur le fondement de l’al. 161(1)c) — 

relevant when assessing the deleterious impact 
upon the offender of a retrospectively applied pu-
nitive law is the degree by which it increases pun-
ishment relative to the original law. For example, 
a retrospective increase in a mandatory minimum 
term of incarceration from one year to 14 years 
would have a greater deleterious impact on of-
fenders and on the rule of law than would a retro-
spective increase in a fine from $100 to $101. But, 
again, this is because of the relative differences in 
the degree of increased punishment wrought by 
such measures, and not because of the general re-
strictions on liberty or security of the person that 
they impose. Again, s. 11(i) is not concerned with 
the nature of the punishment, but with its retrospec-
tive increase.

[148]  Further, the majority’s conclusion regard-
ing the deleterious impact upon the offender’s lib-
erty interests is, in my view, overstated.

[149]  It is useful to return to the text of 
s. 161(1)(c):

161  (1) . . . the court that sentences the offender . . . 
shall consider making and may make, subject to the con-
ditions or exemptions that the court directs, an order pro-
hibiting the offender from

.  .  .

 (c)  having any contact — including communicating 
by any means — with a person who is under the age 
of 16 years, unless the offender does so under the su-
pervision of a person whom the court considers ap-
propriate . . . .

[150]  Section 161(1)(c) contains two crucial qual-
ifications which circumscribe its deleterious impact 
upon an offender’s liberty interest. First, the mat-
ter is left to the sentencing judge’s discretion, both 
as to whether to impose conditions (“shall consider 
making and may make”), and as to the tailoring of 
the conditions themselves (“subject to the condi-
tions or exemptions that the court directs”). Second, 
a s. 161(1)(c) order — even when imposed without 
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assortie ou non de conditions ou d’exemptions — 
renferme toujours un élément intrinsèque qui fait 
en sorte que l’interdiction d’avoir des contacts avec 
une personne âgée de moins de 16 ans ne vaut que 
pour les contacts qui ont lieu sans la « supervision 
d’une personne que le tribunal estime convenir en 
l’occurrence ».

[151]  Autrement dit, le contrevenant qui souhaite 
interagir avec, par exemple, un jeune membre de sa 
famille peut le faire moyennant une exemption ou 
sous la supervision d’une personne que le tribunal 
estime convenir en l’occurrence. De même — et à 
supposer, comme le laissent entendre les juges ma-
joritaires, que le fait de se trouver dans un lieu privé 
ou public où il y des enfants suffise pour qu’il y ait 
« contacts » ou risque de « contacts » (ce sur quoi 
je reviendrai) —, le contrevenant qui avancerait un 
motif légitime de se trouver dans un lieu public où 
il y a des enfants pourrait obtenir une exemption 
pour ce lieu en particulier ou pourrait s’y trouver 
sous la supervision d’une personne que le tribu-
nal estime convenir en l’occurrence. Pour décider 
de l’opportunité d’une telle exemption, le juge qui 
détermine la peine doit bien sûr tenir compte du 
risque que le contrevenant récidive et s’en prenne 
à nouveau sexuellement à des enfants. L’ali-
néa 161(1)c) lui offre donc des avenues pour faire 
en sorte que le droit à la liberté du contrevenant ne 
soit pas restreint plus qu’il ne le faut pour atténuer 
le risque qu’il représente.

[152]  En ce qui a trait au sens du mot « contacts » 
employé à l’al.  161(1)c), l’appréciation par les 
juges majoritaires des effets préjudiciables de l’ap-
plication rétrospective de l’alinéa repose en grande 
partie sur une interprétation indûment libérale de 
ce mot. Plus précisément, leur affirmation selon 
laquelle le simple fait de « se trouver » dans un 
lieu public où il y a des enfants équivaut à « avoir 
des contacts » ou présente un risque d’« avoir des 
contacts » revient à forcer l’interprétation de la por-
tée de l’interdiction des contacts et va directement à 
l’encontre du principe bien établi en droit criminel 
voulant que l’interdiction d’une conduite doive être 
interprétée restrictivement (R. c. McIntosh, [1995] 
1 R.C.S. 686, par. 38-39, le juge en chef Lamer). 

other conditions or exemptions — still contains the 
internal qualification that the prohibition of con-
tact with a person under the age of 16 years only 
applies to such contact which occurs without the 
“supervision of a person whom the court considers 
appropriate”.

[151]  In other words, an offender who seeks to 
interact with, for example, younger members of his 
or her family, may do so either by seeking an ex-
emption or under the supervision of a person the 
court considers appropriate. Similarly — and as-
suming that, as the majority suggests, freely mov-
ing about in a public space where children are 
present is sufficient to constitute “contact” or to 
risk “contact” (a suggestion to which I return be-
low) — were an offender to provide a legitimate 
reason for being in a public space where children 
are present, that offender may obtain an exemption 
for that particular place, or may be in that place un-
der the supervision of a person the court considers 
appropriate. In determining whether such exemp-
tions are appropriate, the sentencing court must of 
course consider the danger the offender poses to 
re-offend sexually against children. But the point is 
that s. 161(1)(c) gives a sentencing judge the tools 
to ensure that the offender’s liberty is not restricted 
more than is necessary to mitigate that offender’s 
risk.

[152]  As to the meaning of “contact”, the ma-
jority’s assessment of the deleterious effects of 
s. 161(1)(c)’s retrospective application largely rests 
on an overly expansive interpretation of the mean-
ing of “contact” in s. 161(1)(c). More to the point, 
the majority’s suggestion that merely “moving 
about” in a public space where children are present 
constitutes or risks “contact” represents a strained 
interpretation of the scope of the restriction on con-
tact, and is directly at odds with the well-established 
principle that the criminal law’s prohibitions on 
conduct should be construed strictly: R. v. McIntosh, 
[1995] 1 S.C.R. 686, at paras. 38-39, per Lamer 
C.J. To the extent, therefore, that the meaning of 
“contact” is ambiguous, it “must be interpreted in 
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Dès lors, dans la mesure où le mot « contacts» n’a 
pas un sens clair, il « faut [l’]interpréter [. . .] de la 
façon qui favorisera le plus l’accusé » (McIntosh, 
par. 39).

[153]  S’ils exagèrent les effets préjudiciables de 
l’application rétrospective de l’al. 161(1)c), les juges 
majoritaires sous-estiment ses effets bénéfiques. Le 
risque que certains contrevenants récidivent et s’en 
prennent à nouveau sexuellement à des enfants ne 
peut tout simplement pas être réduit en appliquant 
la version antérieure du par.  161(1). L’appelant 
en est un bon exemple. Comme il avait perpétré 
plusieurs infractions énumérées à l’encontre de 
sa propre fillette, le juge a estimé qu’il existait un 
risque [TRADUCTION] « important » qu’il récidive et 
s’en prenne à nouveau sexuellement à des enfants. 
L’alinéa 161(1)a) aurait certes permis au juge de lui 
interdire de se rendre dans certains lieux publics, 
tel un parc ou un lieu de baignade fréquenté par 
des enfants ou dont on peut raisonnablement s’at-
tendre à ce qu’il soit fréquenté par des enfants, mais 
il n’aurait pu adapter l’interdiction fondée sur le 
par. 161(1) de manière à l’empêcher d’interagir avec 
des enfants dans un lieu privé. Or, c’est précisément 
là où l’appelant et d’autres délinquants du même 
acabit présentent le risque le plus grand pour les en-
fants. Selon la preuve dont disposait le législateur, 
(1) parmi les enfants de cinq ans et moins qui ont 
été victimes d’infractions sexuelles en 2009, environ 
60 p. 100 des garçons et 70 p. 100 des filles l’ont 
été aux mains de membres de leur famille et (2) la 
plupart des victimes de moins de 16 ans ont subi leur 
triste sort aux mains de membres de leur famille ou 
de connaissances. Ainsi, loin d’être « conjecturaux » 
(par. 95), les effets bénéfiques de l’application ré-
trospective de l’al. 161(1)c) paraissent manifestes. 
Cette dernière empêche le contrevenant dont les 
actes criminels sont antérieurs à la modification de 
l’al. 161(1)c) d’avoir accès sans supervision à des 
enfants, que ce soit dans un lieu privé ou public, 
lorsque le juge qui détermine la peine estime qu’une 
interdiction en ce sens est nécessaire pour contrer le 
risque que le contrevenant commette à nouveau des 
infractions sexuelles contre des enfants.

the manner most favourable to accused persons”: 
McIntosh, at para. 39.

[153]  While overstating the deleterious effects of 
s. 161(1)(c)’s retrospective operation, the majority 
also understates its salutary effects. The risk that 
some offenders pose to reoffend sexually against 
children simply cannot be mitigated by the original 
version of s. 161(1). The appellant presents an ex-
ample of this. Having committed several designated 
offences against his infant daughter, he was found 
by the sentencing judge to pose a “substantial” 
risk to reoffend sexually against children. While 
s.  161(1)(a) would have allowed the sentencing 
judge to restrict the offender’s presence in specified 
public places such as public parks and public swim-
ming areas in which children are present or could 
reasonably be expected to be present, the sentenc-
ing judge could not tailor a s. 161(1) order to re-
strict the appellant’s ability to interact with children 
in private. But this is, of course, precisely where 
the appellant and other similar offenders pose the 
greatest risk to children. The evidence before Par-
liament showed that (1) of the children of the age of 
five years and less who were the victims of sexual 
offences in 2009, approximately 60% of boys and 
70% of girls were victimized by family members; 
and (2) most victims under the age of 16 were vic-
timized by family members or acquaintances. Far 
from “speculative” (para. 95), then, the salutary ef-
fects of s. 161(1)(c)’s retrospective operation seem 
manifest. It restricts an offender whose offences 
predate the amendments to s. 161(1)(c) from hav-
ing unsupervised access to children, both in private 
and in public, where the sentencing judge deter-
mines that such a condition is necessary to address 
a risk that the offender will commit further sexual 
offences against children.
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[154]  Dans leur examen des effets préjudiciables, 
les juges majoritaires tiennent également pour im-
portante « [l]’inexistence d’une justification d’ordre 
temporel convaincante » de l’application rétrospec-
tive de l’al. 161(1)c) en ce sens que « la nature et 
le degré du risque auquel sont exposés les enfants 
semblaient avoir peu changé depuis la modifica-
tion précédente du par. 161(1) » (par. 83). Mais, 
soit dit en tout respect, à supposer même que cette 
préoccupation puisse être « d’ordre temporel », il 
ne s’agit pas du genre de préoccupation « d’ordre 
temporel » qui intéresse l’al. 11i), à savoir l’appli-
cation rétrospective d’une peine. Les juges majori-
taires remettent essentiellement en cause l’objectif 
du législateur, dont ils estiment pourtant qu’il est 
« urgent et réel » suivant le critère de l’arrêt Oakes. 
En outre, même s’il convenait à ce stade de l’ana-
lyse de se pencher sur l’existence d’une « justifi-
cation d’ordre temporel », cette considération ne 
devrait pas être déterminante, pour ainsi dire, dans 
l’appréciation de l’effet préjudiciable d’une peine 
d’application rétrospective. Gardant présent à l’es-
prit que, selon le dossier, le législateur s’attaquait à 
ce qui constituait selon lui un grave préjudice social 
— un préjudice que les juges majoritaires tiennent 
pour persistant —, il vaut la peine de rappeler les 
propos de la Cour dans l’arrêt Keegstra (p. 776, le 
juge en chef Dickson) selon lesquels il est « géné-
ralement reconnu que le Parlement peut se servir du 
droit criminel pour prévenir le risque de préjudices 
graves ». Peu importe que le risque soit demeuré 
constant ou se soit accru, ou qu’il existe de longue 
date ou depuis peu. Par exemple, la Cour n’a jamais 
exigé, pour valider une disposition sur la conduite 
en état d’ébriété qui contrevenait à la Charte, que 
le ministère public établisse l’existence d’une jus-
tification « d’ordre temporel » convaincante et dé-
montre l’aggravation du préjudice persistant causé 
par la conduite en état d’ébriété (voir p. ex. R. c. 
Orbanski, 2005 CSC 37, [2005] 2 R.C.S. 3; R. c. 
St-Onge Lamoureux, 2012 CSC 57, [2012] 3 R.C.S. 
187 (confirmant la présomption d’identité prévue à 
l’al. 258(1)d.1) du Code criminel). Le législateur 
devrait pouvoir, à l’intérieur des limites fixées par 
la Constitution, faire preuve d’innovation dans la 
recherche d’une solution à un préjudice chronique, 
peu importe que l’incidence de ce préjudice soit de-
meurée stable, ait augmenté ou ait même diminué.

[154]  The majority’s consideration of the delete-
rious effects of the retrospective operation of this 
provision also views as significant the “dearth of a 
compelling temporal justification” for s. 161(1)(c)’s 
retrospective operation, in the sense that “there ap-
pears to have been little change in the nature and 
degree of risk facing children since the last time 
s. 161(1) was amended” (para. 83). But with re-
spect, and even assuming this concern could fairly 
be characterized as “temporal” in nature, this is not 
the sort of temporal concern that s. 11(i) engages, 
being the retrospective application of punish-
ment. The majority, is, in substance, questioning 
whether Parliament’s objective — which the ma-
jority has already found to have met the “pressing 
and substantial” objective requirement of Oakes 
— was pressing and substantial. Further, even if 
this “temporal justification” were an appropriate 
consideration at this stage of the analysis, it should 
not be virtually determinative when assessing the 
deleterious impact of a retrospective punishment. 
Bearing in mind that the record indicates that Par-
liament was responding to what it believed to be a 
grave social harm — which harm the majority ac-
knowledges as persistent — it is worth recalling 
this Court’s statement in Keegstra (at p. 776, per 
Dickson C.J.) that it is “well accepted that Parlia-
ment can use the criminal law to prevent the risk 
of serious harms”. It does not matter whether that 
risk has remained constant or increased, or whether 
it is longstanding or emerging. This Court has 
never, for example, required the Crown to advance 
a compelling “temporal” justification to uphold 
Charter-infringing impaired driving legislation by 
showing that the persistent social harm of impaired 
driving has taken a turn for the worse: see, e.g., 
R. v. Orbanski, 2005 SCC 37, [2005] 2 S.C.R. 3; 
R. v. St-Onge Lamoureux, 2012 SCC 57, [2012] 3 
S.C.R. 187 (upholding the presumption of identity 
in s. 258(1)(d.1) of the Criminal Code). Parliament 
should be entitled, within constitutional limits, to 
innovate in finding a solution to chronic harms, ir-
respective of whether the incidence of such harms 
has remained stable, increased, or even declined.
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[155]  Précisons que nul ne doute que les considé-
rations d’ordre temporel importent pour les besoins 
de l’al. 11i) puisque, comme le disent les juges ma-
joritaires, celui-ci « s’intéresse [. . .] au moment où 
intervient la modification d’une disposition à carac-
tère punitif » (par. 93 (en italique dans l’original)). 
Or, cette préoccupation que relèvent mes collègues 
a plus (sinon seulement) à voir avec la nature ur-
gente et réelle de l’objectif du législateur qu’avec 
les effets préjudiciables d’une peine d’application 
rétrospective sur la primauté du droit (p. ex. au 
par. 93 : « . . . les considérations d’ordre temporel 
qui sont susceptibles d’expliquer la décision du lé-
gislateur . . . »). Toute modification apportée rétros-
pectivement à une règle de droit porte atteinte à la 
primauté du droit, quelle que soit la motivation du 
législateur. Toute peine d’application rétrospective 
est infligée sans que le contrevenant n’ait pu vrai-
ment savoir qu’il en était passible et a privé ce der-
nier de [TRADUCTION] «  la possibilité de savoir ce 
qu’on attendait de lui et d’agir en conséquence » 
(D. Lyons, Ethics and the rule of law (1984), p. 75). 
Chaque fois alors, même lorsque les juges majori-
taires se soucient moins de savoir si « la nature et le 
degré du risque [ont] changé » (par. 83), la primauté 
du droit est compromise (voir L. L. Fuller, The Mo-
rality of Law (éd. rév. 1969), p. 53-54; C. Sampford, 
Retrospectivity and the Rule of Law (2006), p. 81). 
La pertinence de cette préoccupation qui sous-tend 
l’appréciation, par les juges majoritaires, des effets 
préjudiciables de la mesure sur la primauté du droit 
en l’espèce est donc loin d’aller de soi.

(3) Analyse différente des al. c) et d)

[156]  Outre la question de l’existence d’une jus-
tification « d’ordre temporel », examinée précé-
demment, je remarque aussi que toutes les raisons 
invoquées par les juges majoritaires à l’appui de 
leur conclusion selon laquelle est justifiée la restric-
tion du droit que l’al. 11i) garantit à l’appelant, du 
fait de l’application rétrospective de l’al. 161(1)d), 
valent également pour l’application rétrospective de 
l’al. 161(1)c).

[157]  Les juges majoritaires signalent que, pour 
ce qui concerne l’al. 161(1)d), les préjudices en jeu 

[155]  To be clear, nobody doubts that s.  11(i) 
deals with temporal considerations, because, as the 
majority says, it is “about the timing of changes to 
penal laws” (para. 93 (emphasis in original)). But 
the “temporal” concern identified by the majority 
speaks more (if not exclusively) to the pressing and 
substantial nature of Parliament’s objective than it 
does to the deleterious effects of retrospective pun-
ishment on the rule of law (e.g. para. 93: “. . . tem-
poral factors that may help explain Parliament’s 
rationale . . .”). All retrospective changes to the law 
derogate from the rule of law, irrespective of Parlia-
ment’s reasons for enacting them. All retrospective 
punishment is imposed without fair warning, deny-
ing a person “the opportunity to know what is ex-
pected of her and to decide what to do in light of 
that knowledge”: D. Lyons, Ethics and the rule of 
law (1984), at p. 75. In every such case, and even 
where the majority’s concern about whether there 
has been “change in the nature and degree of risk” 
(para. 83) is assuaged, the rule of law is harmed: 
see L.  L.  Fuller, The Morality of Law (rev. ed. 
1969), at pp. 53-54; C. Sampford, Retrospectivity 
and the Rule of Law (2006), at p. 81. The relevance 
of this concern driving the majority’s assessment of 
the deleterious impacts on the rule of law in this 
case is therefore far from evident.

(3) Inconsistent Treatment of Paragraphs (c) 
and (d)

[156]  I also observe that, apart from the matter 
of “temporal” justifications which I have just ad-
dressed, all the reasons identified by the majority 
in support of its conclusion that the limit imposed 
on the appellant’s s. 11(i) right by the retrospective 
application of s. 161(1)(d) is justified are equally 
applicable to the retrospective application of 
s. 161(1)(c).

[157]  In this regard, the majority observes in re-
spect of s.  161(1)(d) that the harms at stake are 
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sont « particulièrement convaincants », le régime 
législatif «  a une portée très bien circonscrite  et 
confère un pouvoir discrétionnaire » et l’interdiction 
d’utiliser Internet « ne fait pas partie des sanctions 
les plus lourdes, telle la peine d’emprisonnement 
accrue » (par. 114). Pourtant, chacune de ces rai-
sons appuie la conclusion selon laquelle l’appli-
cation rétrospective de l’al. 161(1)c) est elle aussi 
justifiée. L’alinéa 161(1)c) s’attaque précisément au 
même préjudice « particulièrement convaincant » 
que l’al. 161(1)d), à savoir les infractions sexuelles 
contre les enfants. Comme je l’explique précédem-
ment, l’interdiction que prévoit l’al.  161(1)c) est 
elle aussi « très bien circonscrite et [relève du] pou-
voir discrétionnaire », puisqu’elle n’est prononcée 
que lorsque le juge qui détermine la peine conclut 
qu’elle est nécessaire et, également, qu’elle fait 
l’objet de toute exemption que le juge indique. Et la 
peine infligée par l’al. 161(1)c) « ne fait pas partie 
des sanctions les plus lourdes, telle la peine d’em-
prisonnement accrue », car elle interdit seulement 
au contrevenant d’avoir des contacts non supervisés 
avec un enfant. Dès lors, si l’application rétrospec-
tive de l’al. 161(1)d) constitue une restriction propor-
tionnée et justifiée du droit que l’al. 11i) garantit au 
contrevenant, il doit en aller de même pour l’applica-
tion rétrospective de l’al. 161(1)c).

(4) La mise en balance qui s’impose

[158]  Je reconnais que l’application rétrospec-
tive des dispositions issues des modifications ap-
portées au par. 161(1) entraîne un accroissement 
relatif de la peine qui n’est pas négligeable. L’in-
terdiction que l’al. 161(1)c) fait au contrevenant 
d’avoir des contacts non supervisés avec un enfant, 
peu importe le lieu, est plus restrictive que celle qui 
pouvait résulter de l’application de la disposition 
antérieure. Et l’interdiction d’utiliser Internet pré-
vue à l’al. 161(1)d) a une bien plus grande portée 
que celle d’utiliser un ordinateur que prévoyait la 
disposition antérieure. Je reconnais également que, 
comme n’importe quelle atteinte au droit garanti 
par l’al. 11i), l’application rétrospective de chacune 
des dispositions a un effet préjudiciable sur la pri-
mauté du droit et sur l’équité du système de justice 
criminelle, chacune d’elle emportant l’infliction 
éventuelle d’une peine accrue dont l’intéressé ne se 
savait pas passible.

“particularly powerful”; that the statutory regime 
“is highly tailored and discretionary”; and that the 
Internet prohibition is “not among the most oner-
ous punishments, such as increased incarcera-
tion” (para. 114). But each of these reasons support 
the conclusion that the retrospective operation of 
s. 161(1)(c) is justified as well. Section 161(1)(c) ad-
dresses precisely the same “particularly powerful” 
concern as does s. 161(1)(d), being sexual offences 
against children. The condition in s. 161(1)(c), as I 
have explained, is also “highly tailored and discre-
tionary”, since it is imposed only where the sentenc-
ing judge deems it necessary, and also since it is 
subject to such exemptions as the sentencing judge 
sees fit to allow. And the punishment imposed by 
s. 161(1)(c) is “not among the most onerous pun-
ishments, such as increased incarceration”, since it 
prohibits an offender only from having unsupervised 
contact with a child. It therefore follows that, if the 
retrospective operation of s. 161(1)(d) is a propor-
tional and justified limit on an offender’s s. 11(i) 
right, the retrospective operation of s. 161(1)(c) must 
be as well.

(4) The Proper Balancing

[158]  I accept that the retrospective operation of 
the amendments to s. 161(1) works a relative increase 
in punishment that is not trivial. Section 161(1)(c)’s 
conditions on unsupervised contact with children 
regardless of location is more restrictive than the 
conditions imposable under the original provision. 
And s. 161(1)(d)’s restriction on Internet access goes 
much further in restricting an offender’s use of com-
puters than did the original provision. I also accept 
that, like any other s. 11(i) infringement, the retro-
spective operation of each has a deleterious impact 
on the rule of law and fairness in the criminal jus-
tice system, as each signifies an increase in possible 
punishment without notice to the individual.
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[159]  Quant aux effets bénéfiques, il appert de 
la preuve dont disposait le législateur et qui figure 
au dossier de la Cour qu’un nombre élevé d’auteurs 
d’infractions sexuelles énumérées sont susceptibles 
de récidiver et de s’en prendre à nouveau sexuelle-
ment à des enfants. Elle montre par ailleurs que la 
plupart des jeunes victimes sont connues des dé-
linquants sexuels, qu’elles ne sont pas choisies au 
hasard dans un lieu public. Elle nous apprend en 
outre que la criminalité liée à Internet s’accroît ra-
pidement, ce qui pourrait effectivement mener à la 
perpétration d’infractions liées aux contacts. Enfin, 
selon la preuve, la version antérieure du par. 161(1) 
ne pouvait réprimer aucun de ces actes, soit les 
contacts non supervisés avec des enfants, connus 
ou non du contrevenant, et l’accès non supervisé à 
Internet par un contrevenant susceptible d’utiliser la 
toile pour faciliter la commission d’une infraction 
sexuelle.

[160]  La mise en balance de ces effets préjudi-
ciables et de ces effets bénéfiques à l’étape de l’exa-
men de la proportionnalité que comporte l’analyse 
au regard de l’article premier suppose, comme le 
reconnaissent les juges majoritaires, « des juge-
ments de valeur difficiles » (par. 79). Il ne s’agit 
jamais d’un [TRADUCTION] « calcul utilitaire objec-
tif » (New Jersey c. T.L.O., 469 U.S. 325 (1985), 
p. 369, le juge Brennan, dissident en partie). Mal-
gré les prétentions qui vont dans le sens contraire 
(voir D.  M. Beatty, The Ultimate Rule of Law 
(2004), p. 166-169; A. Barak, « Proportionality and 
Principled Balancing » (2010), 4 L. & Ethics Hum. 
Rts. 1 (résumé)), l’examen de la proportionnalité ne 
comporte pas de véritable calcul objectif, car le tri-
bunal doit soupeser des choses non mesurables, en 
l’occurrence l’effet préjudiciable sur le délinquant 
sexuel et sur la primauté du droit par rapport à l’ef-
fet bénéfique possible de la protection des enfants 
contre les délinquants sexuels.

[161]  Malgré l’impossibilité de soupeser objec-
tivement des choses non mesurables, le tribunal de 
révision doit néanmoins arriver à une conclusion 
raisonnée. Selon moi, les effets bénéfiques escomp-
tés justifient la restriction du droit: les préjudices 
que l’on cherche à contrer sont graves et persis-
tants et justifient la prise de mesures législatives 

[159]  As for salutary effects, the evidence be-
fore Parliament and before this Court shows that a 
significant number of offenders convicted of desig-
nated sexual offences pose a risk to reoffend sexually 
against children. It also shows that most child victims 
are known to sexual offenders — they are not strang-
ers taken from a public place, the victims of random 
chance. And it shows that Internet-based offending 
is rapidly increasing, which could realistically result 
in contact-based offences being committed against a 
child. Finally, it shows that the previous version of 
s. 161(1) could not address either of these issues — 
unsupervised contact with a child whether the child 
is known to the offender or not, and unsupervised ac-
cess to the Internet for offenders who are likely to 
use the Internet to facilitate sexual offending.

[160]  Balancing these deleterious and salutary ef-
fects at the proportionality stage of the s. 1 analysis 
entails, as the majority recognizes, “difficult value 
judgments” (para. 79). This is never a “neutral utili-
tarian calculus”: New Jersey v. T.L.O., 469 U.S. 325 
(1985), at p. 369, per Brennan J., dissenting in part. 
Despite claims to the contrary (see D. M. Beatty, 
The Ultimate Rule of Law (2004), at pp. 166-69; A. 
Barak, “Proportionality and Principled Balancing” 
(2010), 4 L. & Ethics Hum. Rts. 1 (abstract)), under-
taking a proportionality analysis does not entail mak-
ing a truly objective calculation, because it requires 
the court to weigh incommensurables — in this 
case, to weigh the deleterious impact on the sexual 
offender and on the rule of law against the possible 
benefit of protecting children from sexual offenders.

[161]  Despite the impossibility of weighing in-
commensurables objectively, a reviewing court 
must nevertheless come to a reasoned conclusion. 
In my view, the salutary effects pursued are worth 
the cost in rights limitation: the harms sought to 
be addressed are grave, persistent, and worthy of 
Parliament’s efforts in the criminal law realm. The 
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relevant du droit criminel. La portée des disposi-
tions est suffisamment circonscrite pour que les 
droits du contrevenant garantis par l’al.  11i) ne 
soient pas indûment restreints. Ce ne sont en effet 
que les contrevenants susceptibles de récidiver et 
de s’en prendre à nouveau à des enfants qui font 
l’objet d’une interdiction fondée sur le par. 161(1) 
et ce ne sont que les contrevenants susceptibles de 
récidiver soit par l’accès non supervisé à des en-
fants, soit par l’utilisation non supervisée d’Inter-
net qui feront l’objet de l’application rétrospective 
des dispositions en cause. Ni l’une ni l’autre de ces 
dernières n’emportent un accroissement draconien 
de la peine infligée. Tout bien considéré, l’effet bé-
néfique potentiel de l’application rétrospective des 
al. 161(1)c) et d) qui réside dans la protection ac-
crue des enfants contre tous les délinquants sexuels 
susceptibles de récidiver et de s’en prendre à nou-
veau à eux, peu importe le moment où le contreve-
nant a commis l’acte criminel, prime l’effet modéré 
qui en résulte sur l’équité des procédures crimi-
nelles et sur la primauté du droit.

III. Conclusion

[162]  À mon sens, l’application rétrospective de 
l’al. 161(1)c) constitue une atteinte justifiée au droit 
que l’al. 11i) garantit à l’appelant. Je serais donc 
d’avis de rejeter le pourvoi et de confirmer l’or-
donnance des juges majoritaires de la Cour d’appel 
fondée sur le par. 161(1).

Pourvoi accueilli en partie, les juges Abella et 
Brown sont dissidents en partie.

Procureurs de l’appelant : Eric Purtzki, Vancou-
ver; Garth Barriere, Vancouver.

Procureur de l’intimée : Procureur général de 
la Colombie-Britannique, Victoria.

Procureur de l’intervenant le procureur géné-
ral du Canada : Procureur général du Canada,  
Toronto.

Procureur de l’intervenant le procureur géné-
ral de l’Ontario : Procureur général de l’Ontario,  
Toronto.

provisions are sufficiently tailored so that no of-
fenders’ s. 11(i) rights will be unduly limited — it 
is only those offenders who pose a risk to reoffend 
against children who will be subject to a s. 161(1) 
order, and it is only those offenders who pose a risk 
to reoffend either through unsupervised access to 
children or unsupervised use of the Internet who 
will be retrospectively subject to the impugned pro-
visions. Neither of the impugned provisions works 
a drastic increase in the punishment imposed. On 
balance, the potential salutary effect of the retro-
spective operation of s. 161(1)(c) and s. 161(1)(d) 
of better protecting children from all sexual offend-
ers who pose a risk to reoffend sexually against 
them, regardless of when the offender committed 
a designated offence, outweighs the modest impact 
on fairness and the rule of law.

III. Conclusion

[162]  In my view, the retrospective operation of 
s. 161(1)(c) is a justified infringement on the appel-
lant’s s. 11(i) right. I would therefore dismiss the 
appeal and affirm the s. 161(1) order imposed by 
the majority of the Court of Appeal.

Appeal allowed in part, Abella and Brown JJ. 
dissenting in part.

Solicitors for the appellant: Eric Purtzki, Van-
couver; Garth Barriere, Vancouver.

Solicitor for the respondent: Attorney General 
of British Columbia, Victoria.

Solicitor for the intervener the Attorney General 
of Canada: Attorney General of Canada, Toronto.

Solicitor for the intervener the Attorney General 
of Ontario: Attorney General of Ontario, Toronto.
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University of Toronto Faculty of Law, Toronto.

Procureurs de l’intervenante Criminal Lawyers’ 
Association (Ontario) : Henein Hutchison, Toronto.

Procureurs de l’intervenante l’Association 
des libertés civiles de la Colombie-Britannique :  
McCarthy Tétrault, Vancouver.
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cats de la défense de Montréal: Desrosiers, Joncas, 
Nouraie, Massicotte, Montréal.

Solicitors for the intervener the David Asper 
Centre for Constitutional Rights: John Norris, To-
ronto; University of Toronto Faculty of Law, Toronto.
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Thomson Newspapers Company Limited, Thomson Newspapers Company Limited,
doing business as The Globe and Mail, The faisant affaire sous les dénominations The
Evening Telegram, Winnipeg Free Press and Globe and Mail, The Evening Telegram,
Times-Colonist, and Southam Inc. Appellants Winnipeg Free Press et Times-Colonist, et

Southam Inc. Appelantes

v. c.

The Attorney General of Le procureur général du Canada Intimé
Canada Respondent

and et

The Attorney General of British Columbia Le procureur général de la Colombie-
and the Canadian Civil Liberties Britannique et l’Association canadienne des
Association Interveners libertés civiles Intervenants

INDEXED AS: THOMSON NEWSPAPERS CO. v. CANADA RÉPERTORIÉ: THOMSON NEWSPAPERS CO. c. CANADA
(ATTORNEY GENERAL) (PROCUREUR GÉNÉRAL)

File No.: 25593. No du greffe: 25593.

1997: October 9; 1998: May 29. 1997: 9 octobre; 1998: 29 mai.

Present: Lamer C.J. and L’Heureux-Dubé, Sopinka,* Présents: Le juge en chef Lamer et les juges L’Heureux-
Gonthier, Cory, McLachlin, Iacobucci, Major and Dubé, Sopinka*, Gonthier, Cory, McLachlin, Iacobucci,
Bastarache JJ. Major et Bastarache.

ON APPEAL FROM THE COURT OF APPEAL FOR EN APPEL DE LA COUR D’APPEL DE L’ONTARIO
ONTARIO

Constitutional law — Charter of Rights — Freedom Droit constitutionnel — Charte des droits — Liberté
of expression — Opinion surveys — Elections — Fed- d’expression — Sondages d’opinion — Élections — Loi
eral elections legislation prohibiting publication, dis- électorale fédérale interdisant de publier, de diffuser ou
semination or broadcasting of opinion survey results on d’annoncer les résultats de sondages d’opinion au cours
last weekend of election campaign and on polling day — de la dernière fin de semaine d’une campagne électorale
Whether legislation infringes freedom of expression — If et le jour du scrutin — Cette loi porte-t-elle atteinte à la
so, whether infringement justifiable — Canadian Char- liberté d’expression? — Dans l’affirmative, cette
ter of Rights and Freedoms, ss. 1, 2(b) — Canada Elec- atteinte est-elle justifiable? — Charte canadienne des
tions Act, R.S.C., 1985, c. E-2, s. 322.1. droits et libertés, art. 1, 2b) — Loi électorale du

Canada, L.R.C. (1985), ch. E-2, art. 322.1.

Constitutional law — Charter of Rights — Right to Droit constitutionnel — Charte des droits — Droit de
vote — Access to information during election — Restric- vote — Accès à l’information durant une élection —
tions on opinion survey results — Canadian Charter of Restrictions visant les résultats de sondages d’opinion
Rights and Freedoms, s. 3 — Canada Elections Act, — Charte canadienne des droits et libertés, art. 3 — Loi
R.S.C., 1985, c. E-2, s. 322.1. électorale du Canada, L.R.C. (1985), ch. E-2, art. 322.1.

The appellants brought an application for a declara- Les appelantes ont présenté une requête sollicitant
tion that s. 322.1 of the Canada Elections Act violates une déclaration portant que l’art. 322.1 de la Loi électo-
freedom of expression and the right to vote guaranteed rale du Canada viole la liberté d’expression et le droit

*Sopinka J. took no part in the judgment. *Le juge Sopinka n’a pas pris part au jugement.
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by ss. 2(b) and 3 of the Canadian Charter of Rights and de vote garantis respectivement par l’al. 2b) et l’art. 3 de
Freedoms. The impugned section prohibits the broad- la Charte canadienne des droits et libertés. L’article
casting, publication or dissemination of opinion survey contesté interdit d’annoncer, de publier ou de diffuser
results during the final three days of a federal election les résultats de sondages sur les intentions de vote
campaign. The Ontario Court (General Division) denied durant les trois derniers jours des campagnes électo-
the appellants’ application, holding that s. 322.1 did not rales. La Cour de l’Ontario (Division générale) a refusé
violate a citizen’s right to vote and that, although the la requête des appelantes et statué que l’art. 322.1 ne
section infringed freedom of expression, it was justified violait pas le droit de vote des citoyens et que, même si
under s. 1 of the Charter. The Court of Appeal affirmed cette disposition portait atteinte à la liberté d’expression,
the judgment. elle était justifiée au sens de l’article premier de la

Charte. La Cour d’appel a confirmé cette décision.

Held (Lamer C.J. and L’Heureux-Dubé and Gonthier Arrêt (le juge en chef Lamer et les juges L’Heureux-
JJ. dissenting): The appeal should be allowed. Dubé et Gonthier sont dissidents): Le pourvoi est

accueilli.

Per Cory, McLachlin, Iacobucci, Major and Bas- Les juges Cory, McLachlin, Iacobucci, Major et Bas-
tarache JJ.: Section 322.1 of the Canada Elections Act, tarache: L’article 322.1 de la Loi électorale du Canada,
which applies only to “new” poll results, infringes qui s’applique uniquement aux résultats de «nouveaux»
s. 2(b) of the Charter. The publication of opinion survey sondages, porte atteinte à l’al. 2b) de la Charte. La
results is an activity that conveys meaning and therefore publication des résultats de sondages est une activité qui
falls within the ambit of s. 2(b). By prohibiting the transmet un message et qui, par conséquent, entre dans
broadcasting, publication or dissemination of opinion le champ d’application de l’al. 2b). En interdisant d’an-
survey results during the final three days of an election noncer, de publier ou de diffuser les résultats de son-
campaign, s. 322.1 restricts freedom of expression. dages sur les intentions de vote au cours des trois der-

niers jours des campagnes électorales, l’art. 322.1 limite
la liberté d’expression.

Section 322.1 is not justified under s. 1 of the Char- L’article 322.1 n’est pas justifié au sens de l’article
ter. All the steps of a s. 1 analysis must be undertaken premier de la Charte. Toutes les étapes de l’analyse fon-
with a close attention to context. Characterizing the con- dée sur l’article premier doivent être réalisées en accor-
text of the impugned provision is important in order to dant une grande attention au contexte. Il importe de qua-
determine the type of proof which a court can demand lifier le contexte de la disposition contestée pour
of the legislator to justify its measures under s. 1. In the déterminer le type de preuve que le tribunal peut deman-
course of a contextual approach under s. 1, the vulnera- der au législateur d’apporter pour justifier ses mesures
bility of the group which the legislator seeks to protect, au regard de l’article premier. Dans l’application de
that group’s own subjective fears or apprehension of l’approche contextuelle à l’article premier, la vulnérabi-
harm, the inability to measure scientifically a particular lité du groupe que le législateur cherche à protéger, les
harm, and the efficaciousness of a remedy, are all fac- craintes subjectives ou la crainte de préjudice entretenue
tors which the court must take into account in assessing par ce groupe, ainsi que l’incapacité de mesurer scienti-
whether a limit has been demonstrably justified accord- fiquement le préjudice particulier en cause ou l’effica-
ing to the civil standard of proof. Another factor to be cité d’une réparation sont autant de facteurs que le tribu-
considered is the nature of the activity which is nal doit prendre en considération lorsqu’il décide si une
infringed. The degree of constitutional protection may restriction est justifiée suivant la norme de preuve appli-
vary depending on the nature of the expression at issue. cable en matière civile. Un autre facteur qui doit être
Here, the speech infringed is political information. pris en considération est la nature de l’activité à laquelle
Opinion surveys regarding political candidates or elec- il est porté atteinte. Le degré de protection constitution-
toral issues are part of the political process and, thus, at nelle peut varier selon la nature de la forme d’expres-
the core of expression guaranteed by the Charter. The sion en cause. Dans le présent cas, le discours visé par

l’atteinte est l’information politique. Les sondages con-
cernant les candidats ou les enjeux électoraux font partie
du processus politique et sont, de ce fait, au cœur de la
liberté d’expression garantie par la Charte. La nature
de la forme d’expression en litige tend à indiquer
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nature of the expression at issue suggests that a deferen- qu’une approche empreinte de retenue est inappropriée
tial approach is inappropriate in this case. en l’espèce.

While the objective of providing a period of rest and Alors que l’objectif qui consiste à donner aux élec-
reflection for voters prior to going to the polls is not a teurs une période de répit et de réflexion avant le scrutin
pressing and substantial objective, the objective of n’est pas urgent et réel, l’objectif qui consiste à prévenir
guarding against the possible influence of inaccurate contre l’influence possible de sondages inexacts publiés
polls late in the election campaign by allowing for a tard dans les campagnes électorales par l’instauration
period of criticism and scrutiny immediately prior to d’une période de critique et d’examen immédiatement
election day is of sufficient importance to meet the first avant le jour du scrutin est suffisamment important pour
step of the s. 1 analysis. The purpose of this particular satisfaire à la première étape de l’analyse fondée sur
limitation on expression is to ensure that information l’article premier. L’objectif de cette restriction de la
which the evidence indicates has an important influence liberté d’expression est de faire en sorte que des don-
on the choice of at least some voters is presented nées qui, selon la preuve, ont une influence importante
according to the standards of accuracy which polls are sur la décision d’au moins certains électeurs soient pré-
normally expected to attain. To the extent that the votes sentées avec le niveau d’exactitude qu’on attend norma-
of some might be distorted as a result of polls being lement des sondages. Dans la mesure où la décision de
presented in a misleading fashion, such a distortion is certains électeurs pourrait être faussée par suite de résul-
clearly a matter which the government may legitimately tats de sondages présentés d’une manière trompeuse, il
be concerned to remedy. est alors manifestement légitime pour le gouvernement

d’être préoccupé par cette situation et de vouloir y remé-
dier.

The three-day blackout period on the publication of L’embargo de trois jours sur les sondages permet,
polls will serve, to some degree, the purpose of prevent- dans une certaine mesure, de réaliser l’objectif qui con-
ing the use of inaccurate polls by voters by giving critics siste à empêcher l’utilisation de sondages inexacts par
the opportunity to assess the methodological informa- les électeurs, en donnant aux critiques la possibilité
tion made available by the pollster and to question the d’évaluer l’information fournie par le sondeur sur la
validity of the poll on that basis. To that extent, the ban méthodologie qu’il a utilisée et de mettre en doute la
is rationally connected to the purpose of the legislation. validité du sondage sur ce plan. Dans cette mesure, l’in-
However, since s. 322.1 does not require the publication terdiction a un lien rationnel avec l’objet de la loi. Tou-
of methodological information, the most that could be tefois, comme l’art. 322.1 n’exige pas la publication de
achieved by the blackout period, if an opinion survey is renseignements méthodologiques, l’embargo permettrait
released without such information, is that the validity of tout au plus d’attaquer la validité d’un sondage en signa-
a poll could be undermined by pointing out the failure lant l’omission du sondeur de publier des renseigne-
of the pollster to publish the methodology of the poll. ments sur la méthodologie utilisée pour effectuer le son-

dage.

Section 322.1 does not minimally impair freedom of L’article 322.1 ne porte pas atteinte le moins possible
expression. The section is a very crude instrument in à la liberté d’expression. Cette disposition est un instru-
serving the government’s purpose. The social science ment très grossier pour réaliser l’objectif du gouverne-
evidence did not establish that Canadian voters are a ment. La preuve fondée sur les sciences sociales n’a pas
vulnerable group relative to pollsters and the media who établi que les électeurs canadiens forment un groupe
publish polls. The presumption should be that the Cana- vulnérable par rapport aux sondeurs et aux médias qui
dian voter is a rational actor who can learn from experi- publient les sondages. On doit présumer que l’électeur
ence and make independent judgments about the value canadien est un être rationnel, capable de tirer des
of particular sources of electoral information. While leçons de son expérience et de juger de façon indépen-
some voters clearly do consider polls to be of some dante de la valeur de certaines sources d’information
value in making their electoral decision, no evidence électorale. Bien que certains électeurs estiment que les
has been adduced that voters have suffered from any sondages peuvent éclairer leur décision, il n’a été pré-
misapprehensions regarding the accuracy of any single senté aucun élément de preuve établissant que les élec-
poll. Voters are constantly exposed to opinion poll teurs ont été victimes de méprise quant à l’exactitude
results throughout the election and a single inaccurate d’un sondage. Les électeurs sont constamment bom-
poll result is likely to be spotted and discounted appro- bardés de sondages pendant toute la campagne, et il est
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priately. This is not an appropriate case for the govern- probable qu’un sondage aux résultats inexacts sera
ment to respond to the paucity of evidence by relying on repéré et écarté comme il se doit. Il ne s’agit pas d’un
the “reasoned apprehension of harm” test. First, the cas où le gouvernement peut obvier au manque de
claims of widespread or significant harm based on a preuve en invoquant le critère de «l’appréhension rai-
logical inference derived from surrounding factors are sonnée de préjudice». Premièrement, les prétentions
not compelling in the context of factors which, as in this relatives à l’existence d’un préjudice répandu ou impor-
case, refute such logical inferences. Second, the govern- tant, qui sont fondées sur des inférences logiques tirées
ment is not dealing with a vulnerable group which is in de facteurs contextuels, ne sont pas convaincantes en
danger of manipulation or abuse by the pollsters or the présence de facteurs réfutant ces inférences, comme
media because of an essential opposition of interests, or c’est le cas en l’espèce. Deuxièmement, le gouverne-
because of the nature of the speech itself. Nor is there a ment n’est pas concerné par un groupe vulnérable, qui
shared understanding amongst Canadians that a single risque d’être victime de manipulation ou d’abus de la
inaccurate poll will mislead them to any undue extent. part des sondeurs ou des médias en raison d’un choc

fondamental d’intérêts ou de la nature du discours en
cause. Il n’existe pas non plus, au sein de la population
canadienne, une perception commune voulant qu’un
seul sondage inexact puisse tromper les Canadiens dans
une mesure indue.

Where the contextual factors indicate that the govern- Lorsque les facteurs contextuels indiquent que le gou-
ment has not established that the harm which it is seek- vernement n’a pas établi que le préjudice qu’il cherche à
ing to prevent is widespread or significant, a deferential prévenir est répandu ou important, une approche
approach to the particular means chosen by the legisla- empreinte de retenue vis-à-vis des moyens particuliers
ture to implement the legislative purpose is not war- choisis par le législateur pour réaliser un objectif législa-
ranted. In this case, s. 322.1 is not narrowly tailored to tif n’est pas justifiée. En l’espèce, l’art. 322.1 n’a pas été
its objective. The ban is overbroad because it prohibits conçu strictement en vue de la réalisation de son objec-
in the final three days of an election campaign the publi- tif. L’interdiction est trop générale en ce qu’elle a pour
cation and use by voters of all those polls which would effet d’interdire, durant les trois derniers jours des cam-
meet the usual standards of accuracy. The ban is also pagnes électorales, la publication et l’utilisation par les
underbroad because it may not adequately disabuse vot- électeurs de tous les sondages qui respectent les normes
ers of an erroneous impression left by a poll which did habituelles d’exactitude. Par ailleurs, l’interdiction est
not disclose its methodology to critics or the public. The trop limitée parce qu’il est possible qu’elle ne dissipe
obvious alternative was a mandatory disclosure of meth- pas suffisamment chez les électeurs l’impression erro-
odological information without a publication ban. née laissée par un sondage dont la méthodologie n’a pas
Although such a provision would still leave the door été communiquée aux critiques ou au public. La solution
open to inaccurate poll results published immediately de rechange évidente était la communication obligatoire
prior to the election having some impact, that possibility des données méthodologiques sans interdiction de publi-
would be significantly reduced both by virtue of the cation. Bien qu’une telle disposition laisse encore sub-
reader’s initial access to those methodological data, and sister la possibilité que la publication des résultats d’un
by the opportunity for rapid response by parties whose sondage inexact immédiatement avant le jour du scrutin
interests are prejudiced by the inaccurate poll. The fail- ait quelque influence, cette possibilité serait considéra-
ure to address or explain the reason for not adopting a blement amoindrie du fait que les électeurs auraient
significantly less intrusive measure which appears as accès à ces données méthodologiques et que les partis
effective as that actually adopted weighs heavily against auxquels ce sondage serait préjudiciable auraient la pos-
the justifiability of s. 322.1. Finally, the experience of sibilité de répliquer rapidement. L’omission d’exposer
the international community is inconclusive. ou d’expliquer la raison pour laquelle on a écarté une

mesure beaucoup moins attentatoire, qui semble aussi
efficace que celle effectivement prise, milite fortement
contre la reconnaissance du caractère justifiable de
l’art. 322.1. Finalement, l’expérience au niveau interna-
tional n’est pas concluante.

The doubtful benefits of the ban are outweighed by its Les effets préjudiciables de l’interdiction l’emportent
deleterious effects. The impact of s. 322.1 on freedom of sur ses avantages douteux. L’effet de l’art. 322.1 sur la
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expression is profound. The section imposes a complete liberté d’expression est profond. La disposition impose
ban on political information at a crucial time in the elec- une interdiction complète visant de l’information poli-
toral process. The ban interferes with the rights of voters tique à un moment crucial du processus électoral. Cette
who want access to the most timely polling information interdiction porte atteinte, d’une part, aux droits des
available, and with the rights of the media and pollsters électeurs qui veulent avoir accès à l’information la plus
who want to provide it. Although it is conceivable that à-propos disponible en matière de sondage, et, d’autre
some indeterminate number of voters might be unable to part, aux droits des médias et des sondeurs qui désirent
spot an inaccurate poll result and might rely to a signifi- fournir cette information. Même s’il est concevable
cant degree on the error, thus perverting their electoral qu’un nombre indéterminé d’électeurs pourraient être
choice, the government cannot take the most unin- incapables de déceler des résultats de sondage inexacts
formed and naive voter as the standard by which consti- et pourraient, dans une mesure importante, s’appuyer
tutionality is assessed. A measure which decides that sur l’erreur, ce qui fausserait leur choix électoral, le
information which is desired and can be rationally and gouvernement ne peut pas faire de l’électeur le moins
properly assessed by the vast majority of the voting informé et le plus naı̈f la norme au regard de laquelle la
electorate should be withheld because of a concern that constitutionnalité est appréciée. On ne peut accepter une
a very few voters might be so confounded that they mesure disposant que des renseignements qui sont
would cast their vote for a candidate whom they would désirés et qui peuvent être évalués rationnellement et
not have otherwise preferred cannot be accepted. Given adéquatement par la vaste majorité des électeurs ne peu-
the state of the evidence adduced on this issue, the pos- vent être communiqués parce qu’on craint qu’un très
tulated harm will seldom occur. The benefits of the ban petit nombre d’entre eux pourraient être à ce point
are, therefore, marginal. The deleterious effects, how- décontenancés par ces renseignements qu’ils voteraient
ever, are substantial. The ban sends the general message pour un candidat qu’ils n’auraient pas appuyé autre-
that the media can be constrained by government not to ment. Compte tenu de la preuve présentée sur cette
publish factual information. As well, the ban interferes question, le préjudice qui a été posé en postulat ne se
with the media’s reporting function with respect to the produit que rarement. Les avantages de l’interdiction
election. Further, by denying access to electoral infor- sont par conséquent minimes. Les effets préjudiciables
mation which some voters may consider useful, the ban sont toutefois considérables. L’interdiction transmet le
interferes not only with their freedom of expression, but message général que les médias peuvent être empêchés
also with their perception of the freeness and validity of par le gouvernement de publier de l’information fac-
their vote. In sum, the very serious invasion of the free- tuelle. De plus, elle entrave le rôle de communicateurs
dom of expression of all Canadians is not outweighed de l’information des médias en période électorale. En
by the speculative and marginal benefits postulated by outre, en niant l’accès à une information électorale que
the government. certains électeurs peuvent considérer utile, l’interdiction

porte non seulement atteinte à leur liberté d’expression,
mais également à leur perception que leur vote est libre
et valide. En résumé, l’atteinte très grave à la liberté
d’expression de tous les Canadiens n’est pas écartée par
les avantages hypothétiques minimes avancés par le
gouvernement.

In light of the conclusion that s. 322.1 of the Canada Compte tenu de la conclusion selon laquelle
Elections Act is an unjustified limit on free expression, it l’art. 322.1 de la Loi électorale du Canada constitue une
is unnecessary to determine whether the section consti- limite injustifiée de la liberté d’expression, il est inutile
tutes an infringement of the right to vote protected by de décider si cette disposition entraı̂ne une violation du
s. 3 of the Charter. droit de vote garanti par l’art. 3 de la Charte.

Per Lamer C.J. and L’Heureux-Dubé and Gonthier JJ. Le juge en chef Lamer et les juges L’Heureux-Dubé
(dissenting): Section 322.1 of the Canada Elections Act et Gonthier (dissidents): L’article 322.1 de la Loi électo-
does not infringe s. 3 of the Charter. A restriction on rale du Canada ne viole pas l’art. 3 de la Charte. Pour
information would constitute an infringement of the qu’il y ait violation du droit de vote prévu à l’art. 3, la
right to vote under s. 3 only if it undermines the guaran- limitation de l’information doit compromettre la garan-
tee of effective representation. In the instant case, the tie d’une représentation effective. En l’espèce, la courte
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short blackout period has no such effect. On the con- période d’interdiction en litige n’a pas cet effet. Au con-
trary, such a period assists effective representation. traire, une telle interdiction favorise la représentation

effective.

While s. 322.1 limits freedom of expression within Bien que l’art. 322.1 restreigne la liberté d’expression
the meaning of s. 2(b) of the Charter, it constitutes a garantie à l’al. 2b) de la Charte, il constitue une limite
reasonable limit demonstrably justified in a free and raisonnable dont la justification peut se démontrer dans
democratic society under s. 1 of the Charter. The objec- le cadre d’une société libre et démocratique au sens de
tive of preventing the potentially distorting effect of l’article premier de la Charte. L’objectif qui consiste à
public opinion survey results that are released late in an prévenir l’effet déformant susceptible de découler de la
election campaign when there is no longer a sufficient publication de résultats de sondages tard dans les cam-
opportunity to respond is a sufficiently important objec- pagnes électorales, lorsqu’il ne reste plus assez de temps
tive which meets the first step of the s. 1 analysis. Opin- pour y répondre, constitue un objectif suffisamment
ion polls on election issues influence voters’ decisions important pour satisfaire au premier volet de l’analyse
and it is important that the information the polls convey selon l’article premier. Les sondages sur des enjeux
not be misleading or inaccurate. By providing for timely électoraux influencent les décisions des électeurs et il
publication of poll results to allow scrutiny and criti- est important que l’information qu’ils communiquent ne
cism, s. 322.1 improves information to the public during soit pas erronée ou trompeuse. En pourvoyant à la publi-
election campaigns, enhances the electoral process and cation de leurs résultats en temps utile, pour que l’on en
strikes a balance between the right to vote and freedom fasse l’examen et la critique, l’art. 322.1 améliore la
of expression. The social science studies which com- qualité de l’information dont dispose le public pendant
posed much of the evidence show that there exists a les campagnes électorales, renforce le processus électo-
long-standing concern about the publication of opinion ral et concilie le droit de vote et la liberté d’expression.
survey results during election campaigns in Canada, Il ressort de la preuve présentée, composée en grande
including the problems associated with the undue influ- partie d’études réalisées dans le domaine des sciences
ence, late publication and accuracy of polls. In enacting sociales, que la publication des sondages d’opinion pen-
s. 322.1, Parliament has responded to that concern. The dant les campagnes électorales constitue une préoccupa-
Charter should not become an impediment to social and tion de longue date au Canada, notamment en ce qui
democratic progress and be made to serve substantial concerne les problèmes liés à l’influence indue des son-
commercial interests in publishing opinion poll results, dages, à leur publication tard dans les campagnes électo-
by defeating a reasonable attempt by Parliament to allay rales et à leur exactitude. En adoptant l’art. 322.1, le
potential distortion of voter choice. Several studies and Parlement a réagi à cette préoccupation. La Charte ne
reports in the last 30 years on the publication of opinion doit pas devenir un obstacle au progrès social et démo-
survey results during election campaigns in Canada, as cratique et être mise au service de puissants intérêts
well as bills in the House of Commons, and legislation commerciaux désireux de publier des résultats de son-
in other democratic countries, support Parliament’s rea- dages, en faisant échouer une tentative raisonnable du
sonable finding that the concern at bar was serious. Parlement de prévenir la dénaturation potentielle du

choix exprimé par les électeurs. Plusieurs rapports et
études sur la publication de résultats de sondages d’opi-
nion pendant les campagnes électorales au Canada réali-
sés au cours des 30 dernières années, ainsi que les pro-
jets de loi déposés devant la Chambre des communes et
les mesures législatives en vigueur dans d’autres pays
démocratiques appuient la conclusion raisonnable du
Parlement qu’il y avait là motif sérieux d’inquiétude.

The second step of the s. 1 analysis — the proportion- La deuxième étape de l’analyse fondée sur l’article
ality test — is also met. First, the rational connection in premier — le critère de la proportionnalité — est égale-
this case is self-evident. Opinion polls significantly ment respecté. Premièrement, en l’espèce, le lien ration-
influence voter choice and electoral campaigns. It fol- nel est évident. Les sondages d’opinion influencent de
lows that the publication of inaccurate, though authori- façon importante le choix des électeurs et les campagnes
tative, opinion survey results that go uncorrected may électorales. Il s’ensuit que la publication de résultats de
well lead to voters making misinformed decisions. Log- sondages qui, quoiqu’ils fassent autorité, sont inexacts
ically, there is a reasoned apprehension that voters will et ne sont pas rectifiés, peut fort bien amener les élec-
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be deprived of the full exercise of their franchise. Its teurs à prendre des décisions mal éclairées. Logique-
importance is measured by the significant influence of ment, il existe une appréhension raisonnée que certains
polls on voters and the prevalence of misleading polls. électeurs soient privés de la possibilité d’exercer pleine-
Ensuring that polls that cannot be adequately, publicly ment leur droit de vote. L’importance de cette appréhen-
and independently evaluated as to their correctness sion se mesure à l’influence des sondages sur les élec-
because of insufficient time are not published clearly teurs et à la fréquence des sondages trompeurs. Le fait
addresses this problem. d’interdire la publication de sondages dont l’exactitude

ne peut, par manque de temps, être évaluée de manière
adéquate, publique et indépendante, vise clairement à
résoudre ce problème.

Second, s. 322.1 passes the minimal impairment anal- Deuxièmement, l’art. 322.1 est jugé acceptable au
ysis. Section 322.1 constitutes a genuine mediation terme de l’analyse de l’atteinte minimale. L’article
between the rights of voters to receive information in a 322.1 constitue un véritable compromis entre le droit
timely fashion, and the right of pollsters and publishers des électeurs d’obtenir de l’information en temps utile
freely to provide the information they want. Not only et celui des sondeurs et des diffuseurs de fournir libre-
does the legislation protect the rights of voters but it ment l’information de leur choix. Non seulement cette
does so by serving one of the very purposes of freedom mesure législative protège-t-elle les droits des électeurs,
of expression — informing while allowing for political mais elle le fait en servant l’un des objectifs mêmes de
debate and discussion — and by striking a balance la liberté d’expression — celui d’informer le public tout
between two basic aspects of voters’ right to informa- en permettant la discussion et les débats politiques — et
tion — the availability of accessible, unrestricted infor- en établissant un équilibre entre deux aspects fondamen-
mation and the timely availability of factual information taux du droit des électeurs à l’information — la disponi-
that may be misleading so as to allow for scrutiny and bilité d’une information accessible et abondante, et
criticism. In matching means to ends and asking l’accès en temps utile à l’information factuelle qui est
whether rights are impaired as little as possible, a legis- susceptible d’être trompeuse, de manière à en permettre
lature mediating between the claims of competing l’examen minutieux et la critique. En comparant la fin et
groups is forced to strike a balance without the benefit les moyens et en se demandant s’il a été porté atteinte le
of absolute certainty concerning how that balance is moins possible aux droits en cause, le législateur qui est
best struck. This Court should not second-guess the wis- appelé à arbitrer les revendications de groupes concur-
dom of a legislature in its endeavour to draw the line rents est obligé de trouver le point d’équilibre sans certi-
between competing credible evidence, once it has been tude absolue quant à la réponse optimale. Notre Cour ne
established, on the civil standard of proof, that Parlia- devrait pas mettre en doute la sagesse du législateur
ment’s objective was pressing and substantial. At this dans ses efforts pour faire la part des choses à même les
stage, the question is whether there is a reasonable basis, éléments de preuve contradictoires mais par ailleurs cré-
on the evidence tendered, for concluding that a blackout dibles, une fois qu’il a été établi, suivant la norme de
on all opinion polls during the last weekend of an elec- preuve applicable en matière civile, que l’objectif du
tion campaign and during election day impairs freedom législateur est urgent et réel. À ce stade, la question est
of expression as little as possible given the govern- de savoir s’il existe, à la lumière de la preuve présentée,
ment’s pressing and substantial objective. Parliament is un fondement raisonnable permettant de conclure que
not bound to find the least intrusive nor the best means. l’imposition d’un embargo visant tous les sondages
This would be too high a standard for our elected repre- d’opinion durant la fin de semaine précédant le jour du
sentatives to meet. Here, although one can conceive of scrutin et le jour du scrutin lui-même porte atteinte le
alternatives to the impugned measure, there is simply no moins possible à la liberté d’expression compte tenu de
equally effective alternative to the current short-term l’objectif urgent et réel poursuivi par le gouvernement.
blackout for achieving the legislative objective. Based Le législateur n’est pas tenu de trouver le moyen le
upon the current legislation and the reports and studies moins attentatoire ni encore le meilleur moyen. Il s’agi-
available, Parliament reasonably determined that a 72- rait d’une norme trop élevée pour nos élus. En l’espèce,
hour period was necessary to allow meaningful scrutiny bien qu’on puisse concevoir des solutions autres que la
of poll results during an election campaign. The 72-hour disposition contestée, il n’existe tout simplement pas de
blackout period is very shortlived and only affects one solution de rechange aussi efficace que le court embargo
mode of expression which is not a primary source of en vigueur actuellement pour réaliser l’objectif visé par
information concerning relevant political facts. It la loi. Se fondant sur la législation qui existait ainsi que
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mainly constitutes information as to the effect of rele- sur les rapports et études disponibles, le Parlement a
vant political information on potential voters. The scope décidé qu’une période de 72 heures était nécessaire pour
of s. 322.1 prohibits polls of all kinds regardless of their permettre un examen utile de l’ensemble des résultats de
scientific nature or quality because there is no clear cut sondages dévoilés durant une campagne électorale.
line between reliable poll results and misleading poll L’embargo de 72 heures est très court et ne touche
results. Section 322.1 does not apply, however, to the qu’un seul mode d’expression qui n’est pas une source
discussion of previously released poll results. The legis- primaire d’information sur les faits politiques pertinents.
lation prohibits broadcasting, publication and dissemi- Il constitue principalement une source d’information sur
nation and these expressions refer only to the initial l’effet de renseignements politiques pertinents sur les
release of poll results. Finally, both the motions judge électeurs. La portée de l’art. 322.1 interdit la publication
and the Court of Appeal held that inaccurate polls at the de tous les types de sondages, indépendamment de leur
end of an election campaign constitute a reasonable con- nature ou qualité scientifiques parce qu’il n’existe pas
cern. Everyone is vulnerable to misinformation which de ligne de démarcation nette entre les résultats de son-
cannot be verified. Our democracy, and its electoral pro- dages fiables et les résultats trompeurs. L’article 322.1
cess, finds its strength in the vote of each and every citi- n’interdit cependant pas l’analyse des résultats de son-
zen. Each citizen, no matter how politically knowledge- dages déjà publiés. La disposition en cause interdit l’an-
able one may be, has his or her own reasons to vote for nonce, la publication et la diffusion des résultats de son-
a particular candidate and the value of any of these rea- dages et ces expressions ne visent que la communication
sons should not be undermined by misinformation. initiale des résultats de sondages. Enfin, tant le juge des
When Parliament identifies one matter of concern, it has requêtes que la Cour d’appel ont décidé que la publica-
no absolute duty to identify and regulate each and every tion de sondages inexacts en fin de campagne électorale
factor. The government does not have to show that this constituait une préoccupation raisonnable. Chacun est
concern is more serious or is causing more harm to the vulnérable à une mauvaise information qui ne peut être
electoral process or to individual voters than any other vérifiée. Notre démocratie — et son processus électoral
potentially misleading information. There is no such — tire sa force du vote de chacun des citoyens. Chaque
standard under the Charter. citoyen, quel que soit son degré de connaissance de la

politique, a ses raisons bien à lui de voter pour un candi-
dat donné, et la valeur de ces raisons ne doit pas être
amoindrie par une mauvaise information. Lorsqu’il
décèle un sujet de préoccupation, le Parlement n’a pas
l’obligation absolue de relever et de réglementer chacun
des facteurs en cause. Le gouvernement n’a pas à établir
que cette préoccupation est plus sérieuse ou cause
davantage préjudice au processus électoral ou aux élec-
teurs que toute autre information susceptible d’induire
en erreur. Il n’existe aucune norme de la sorte dans l’ap-
plication de la Charte.

Third, the salutary effects of s. 322.1 concerning both Troisièmement, les effets bénéfiques qu’a l’art. 322.1
the right to vote and freedom of expression outweigh its à la fois sur le droit de vote et sur la liberté d’expression
deleterious effects. The salutary effect of s. 322.1 is to l’emportent sur ses effets préjudiciables. L’effet béné-
promote the right of voters not to be misled in the exer- fique de l’art. 322.1 est qu’il favorise le droit des élec-
cise of their right to vote. Section 322.1, however, teurs de ne pas être induits en erreur lorsqu’ils exercent
deprives some voters, who rely on polls to make their leur droit de vote. L’article 322.1 prive toutefois des
decision, of late campaign opinion poll results. This del- électeurs qui se fondent sur les sondages pour prendre
eterious effect is quite limited when one considers the leur décision des résultats de certains sondages d’opi-
delay between conducting the poll and ultimately pub- nion effectués tard dans les campagnes électorales. Cet
lishing its results. As to the effects of the measure on effet préjudiciable est très limité, si l’on tient compte du
freedom of expression, s. 322.1 has a positive impact, délai entre la réalisation du sondage et la publication de
promoting debate and truth in political discussion since ses résultats. Pour ce qui est des effets de la mesure sur
it gives voters the opportunity to be informed about the la liberté d’expression, l’art. 322.1 a un effet positif. Il
existence of misleading factual information. Although favorise l’échange des idées et l’émergence de la vérité
s. 322.1 precludes the media from publishing polls on dans les discussions politiques puisqu’il permet aux
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the last weekend of the election campaign and on pol- électeurs d’être informés de l’existence de renseigne-
ling day, this ban causes only minimal impairment to ments factuels trompeurs. Bien que l’art. 322.1 empêche
freedom of expression because of its very short duration les médias de publier des résultats de sondages pendant
and because of the lack of satisfactory alternatives avail- le dernier week-end de la campagne électorale ainsi que
able to tailor the measure to the legislative objective. le jour du scrutin, en raison de sa très courte durée et de

l’absence de solutions de rechange satisfaisantes per-
mettant d’adapter la mesure à l’objectif de la loi, cette
interdiction porte atteinte de façon minimale à la liberté
d’expression.
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Printer, 1966. de la Reine, 1966.

Canada. Privy Council. White Paper on Election Law Canada. Commission royale sur la réforme électorale et
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and Gonthier JJ. were delivered by Lamer et des juges L’Heureux-Dubé et Gonthier

rendus par

GONTHIER J. (dissenting) — I have had the bene- 1LE JUGE GONTHIER (dissident) — J’ai eu l’avan-
fit of the reasons for judgment of my colleague, tage de prendre connaissance des motifs de juge-
Justice Bastarache. I refer to his summary of the ment de mon collègue le juge Bastarache. Je ren-
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judgments below and statement of the issues. voie donc à son résumé des décisions dont appel et
While I agree with his statutory interpretation of à sa formulation des questions en litige. Bien que
s. 322.1 of the Canada Elections Act, R.S.C., 1985, je souscrive à son interprétation de l’art. 322.1 de
c. E-2, with his views as to the scope of s. 3 of the la Loi électorale du Canada, L.R.C. (1985),
Canadian Charter of Rights and Freedoms, and ch. E-2, ainsi qu’à son opinion sur la portée de
with his position that there is an infringement of l’art. 3 de la Charte canadienne des droits et
freedom of expression, within the meaning of libertés et à sa conclusion qu’il y a atteinte à la
s. 2(b) of the Charter, I am not in agreement with liberté d’expression garantie à l’al. 2b) de la
his reasons and his disposition of the appeal with Charte, je ne suis pas d’accord avec sa décision et
respect to the justification of the infringement. In ses motifs en ce qui concerne la justification de
my view, the said infringement is justified under l’atteinte. À mon avis, l’atteinte est justifiée au
s. 1 of the Charter. sens de l’article premier de la Charte.

I. Introduction and Historical Background I. Introduction et contexte historique

In recent political history, polls have had a sub-2 Au cours de l’histoire politique récente, les son-
stantial impact on the strategies of candidates and dages ont eu une incidence considérable sur les
the policies of governments. They have become a stratégies des candidats et sur les politiques gou-
permanent feature of Canadian politics. It is said vernementales. Ils sont devenus une caractéristique
that polls tend to reduce the level of political dis- permanente de la vie politique canadienne. On
course to the lowest common denominator: princi- affirme que les sondages tendent à réduire le dis-
ples are sacrificed for percentage points (C. C. J. cours politique au plus petit dénominateur com-
Feasby, “Public Opinion Poll Restrictions, Elec- mun: des principes sont sacrifiés en échange de
tions, and the Charter” (1997), 55(2) U.T. Fac. L. quelques points de pourcentage (C. C. J. Feasby,
Rev. 241, at p. 244). They tend to preempt the dis- «Public Opinion Poll Restrictions, Elections, and
cussion of issues and short-circuit the democratic the Charter» (1997), 55(2) U.T. Fac. L. Rev. 241, à
process: la p. 244). Les sondages tendent à remplacer le

débat des enjeux et à court-circuiter le processus
démocratique:

Conversation, as theorists from Tarde to Habermas have [TRADUCTION] La conversation, ont prétendu de nom-
argued, is fundamental to the construction of a demo- breux théoriciens, de Tarde à Habermas, est essentielle à
cratic public sphere, and polls do not seem to generate l’édification d’un espace public démocratique. Or, les
interpersonal communication. In a way, polls make sondages ne semblent pas susciter la communication
many political discussions superfluous, since they give entre les individus. En un sens, les sondages rendent de
the illusion that the public has already spoken in a defin- nombreuses discussions politiques superflues, puisqu’ils
itive manner. [Emphasis in original.] donnent l’impression que le public s’est déjà irrévoca-

blement prononcé de façon définitive. [En italique dans
l’original.]

(S. Herbst, Numbered Voices: How Opinion Pol- (S. Herbst, Numbered Voices: How Opinion Pol-
ling Has Shaped American Politics (1993), at ling Has Shaped American Politics (1993), à la
p. 166.) p. 166.)

To the extent that media coverage of election cam- Dans la mesure où la couverture des campagnes
paigns focuses more on polling results, it focuses électorales par les médias accorde plus d’attention
less on the merits of the candidates and their posi- aux résultats des sondages, elle s’attache moins
tions and tends to distract voters’ attention from aux mérites des candidats et à leurs positions res-
substantive issues pertaining to the good govern- pectives et elle a tendance à détourner l’attention
ment of the country. The reliance on polls has des électeurs des questions de fond touchant le bon
become so pervasive that some commentators gouvernement du pays. Le recours aux sondages a
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characterize election campaigns as “horse races” pris des proportions à ce point endémiques que
(S. Ansolabehere and S. Iyengar, “Of Horseshoes certains commentateurs qualifient les campagnes
and Horse Races: Experimental Studies of the électorales de véritables «courses de chevaux»
Impact of Poll Results on Electoral Behavior”, (S. Ansolabehere et S. Iyengar, «Of Horseshoes
Political Communication, vol. 11, No. 4, 1994, and Horse Races: Experimental Studies of the
413-430). The following quotation strikingly illus- Impact of Poll Results on Electoral Behavior»,
trates the developing situation: Political Communication, vol. 11, no 4, 1994,

413-430). Voici un extrait qui illustre de manière
saisissante l’évolution de la situation:

The 1980s is a decade in which media polling has [TRADUCTION] Au cours des années 1980, la pratique
become an epidemic; in which polling has become not du sondage d’opinion par les médias a pris des allures
just a political tool, an early-warning guidance system, d’épidémie. Le sondage est devenu non seulement un
but an occasional substitute for policy itself; in which outil politique, un système de guidage avancé, mais
democracy itself was undermined by the pervasive aussi, à l’occasion, un véritable succédané de politiques.
influence of polls and pollsters who, for all practical La démocratie elle-même a été sapée par l’influence
purposes, replaced elected representatives, including omniprésente des sondages et des sondeurs d’opinion
cabinet ministers, and traditional political strategists as qui, à toutes fins utiles, ont remplacé les représentants
the major determinants of political action. On the du peuple, y compris les ministres et les stratèges poli-
strength of their computer printouts, pollsters came to be tiques habituels, en tant que principaux déterminants de
viewed as sainted public oracles, supposedly capable l’action politique. Sur la foi de leurs imprimés d’ordina-
not only of probing our innermost thoughts and feelings, teur, on en est venu à considérer les sondeurs d’opinion
but of predicting our future actions as well. comme des devins, des oracles, censément capables non

seulement de découvrir nos pensées et sentiments les
plus profonds, mais également de prédire nos actions.

. . . . . .

Polls have become a perplexing reality in the political Les sondages sont devenus une réalité embarrassante
process; still a legitimate, albeit imperfect, measure of du processus politique. Même s’ils constituent un instru-
public attitudes, they are afforded an unhealthy level of ment de mesure légitime, quoiqu’imparfait, des attitudes
credence in the affairs of state by political players and du public, les acteurs politiques, tout comme le public
the public alike. d’ailleurs, leur accordent, dans les affaires de l’État, un

degré malsain de crédibilité.

(C. Hoy, Margin of Error: Pollsters and the (C. Hoy, Margin of Error: Pollsters and the Mani-
Manipulation of Canadian Politics (1989), at pulation of Canadian Politics (1989), aux pp. 39
pp. 39-40.) et 40.)

The problem becomes more acute when some vot- Le problème s’aggrave lorsque des électeurs se
ers consciously use survey results to make deci- fondent sciemment sur les résultats des sondages
sions, despite the fact that some polls may be inac- pour prendre leurs décisions, malgré la possibilité
curately conducted, misrepresented by the media que certains sondages aient été effectués de façon
or misunderstood by the public. The accuracy of incorrecte, mal présentés par les médias ou encore
opinion poll results may be deceptive and the cred- mal compris par le public. Il est possible que
ibility owed to them exaggerated. The closer the l’exactitude des résultats des sondages d’opinion
polling day, the less time there is to assess, scruti- soit illusoire et que la crédibilité qu’on leur
nize, and possibly correct polls. While the “horse accorde soit exagérée. Plus le jour du scrutin
race” turn that election campaigns take is unfortu- approche, moins on a de temps pour évaluer, exa-
nate, voters have the right to choose the informa- miner attentivement et possiblement rectifier les
tion that they want to rely on in deciding how to résultats des sondages. Bien que l’allure de «cour-
vote. If a voter wants to vote strategically, he may ses de chevaux» que prennent les campagnes élec-
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rely on poll results to make his decision. However, torales soit déplorable, les électeurs ont néanmoins
he will not be well served by an inaccurate or mis- le droit de se fonder sur l’information de leur
leading poll. The expression he tries to convey choix lorsqu’ils décident pour qui voter. L’électeur
through his vote could be unsubstantiated or mis- qui désire voter de façon stratégique peut s’ap-
informed. puyer sur les résultats des sondages pour arrêter sa

décision. Cependant, il ne sera pas bien servi par
un sondage inexact ou trompeur. En effet, le mes-
sage qu’il désire communiquer par son vote pour-
rait bien être non fondé ou mal éclairé.

It should be noted that overall results may not3 Il convient de souligner qu’il est possible que les
reveal the actual impact of opinion polls on indi- résultats globaux ne révèlent pas l’influence réelle
vidual voters. For instance, the choice of a voter des sondages d’opinion sur chaque électeur. Par
who wants to support the leading candidate may be exemple, il se peut que le vote d’un électeur dési-
cancelled out by the vote of someone who wants to reux d’appuyer le candidat en avance soit annulé
support the trailing candidate, while both were par le vote d’un autre électeur voulant donner son
misled by the same poll. Our democracy, and its appui au candidat en difficulté, et que ces deux
electoral process, finds its strength in the vote of personnes aient été induites en erreur par le même
each and every citizen. Our Charter provides that sondage. La force de notre démocratie — et de son
each citizen has the right to vote. One should not processus électoral — repose sur le vote de chaque
find solace in the thought that two mistakenly cast citoyen. Aux termes de notre Charte, tout citoyen a
votes may perchance cancel each other out. le droit de vote. Personne ne devrait tirer réconfort

de l’idée que deux votes accordés par erreur puis-
sent par chance s’annuler l’un l’autre.

To quote the finding of Somers J., the motions4 Voici la conclusion du juge Somers, qui a statué
judge below, “[t]he effect of polling has been a sur la requête en première instance: [TRADUCTION]
long-standing concern amongst those involved in «[l]’effet des sondages est une préoccupation de
the study of elections and with those who actively longue date des personnes qui étudient les élec-
partake in the elections themselves” ((1995), 24 tions et de celles qui y participent activement»
O.R. (3d) 109, at p. 121). In 1966, a government- ((1995), 24 O.R. (3d) 109, à la p. 121). En 1966, le
appointed Committee on Election Expenses __ the Comité des dépenses électorales — le Comité Bar-
Barbeau Committee __ in the course of its work on beau — qui avait été créé par le gouvernement de
the limitation of election expenses, identified opin- l’époque a dit, dans le cadre de ses travaux sur
ion polls as an area of concern. In its report, at l’imposition d’un plafond en matière de dépenses
p. 51, the Committee recommended that the publi- électorales, que les sondages d’opinion étaient une
cation of opinion surveys be completely banned source de préoccupation. Dans son rapport, à la
throughout election campaigns as it considered p. 54, le Comité a recommandé l’interdiction com-
“their uncontrolled use for public purposes plète de la publication de sondages d’opinion
improper”. The Government recognized that this durant les campagnes électorales, car il estimait
was an issue of some concern in its White Paper qu’«il ne conv[enait] pas d’y recourir d’une façon
on Election Law Reform in 1986. The White Paper abusive à des fins de propagande publique». En
pointed out that up to that time, more than 20 pri- 1986, dans son Livre blanc sur la réforme de la loi
vate members’ bills had been introduced in the électorale, le gouvernement a reconnu que cette
House of Commons with the purpose of either question soulevait effectivement certaines inquié-
prohibiting the publication of opinion surveys or tudes. On soulignait, dans le Livre blanc, que plus
controlling the methodology of such surveys pub- de 20 projets de loi émanant de députés avaient été
lished during campaigns. Although none of these déposés à la Chambre des communes et propo-
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bills were passed, they were reflective of the pub- saient soit d’interdire la publication de sondages
lic concern over this issue, since the sponsors of soit de surveiller la méthodologie des sondages
the bills represented different regions of the coun- publiés en cours de campagne. Bien qu’aucun de
try, as well as the various political parties which ces projets de loi n’ait été adopté, ils reflétaient
have been represented in the House of Commons néanmoins les préoccupations du public à l’égard
over the past 30 years. The Government argued de cette question, puisque les parrains de ces pro-
that certain precautions should be taken to protect positions provenaient de différentes régions du
the public against abuses in this area. In so doing, pays et appartenaient à l’un ou l’autre des divers
it recommended that methodological information partis politiques qui ont été représentés à la Cham-
be included in the publication or broadcast of bre des communes au cours des 30 dernières
opinion surveys during an election campaign. années. Le gouvernement a affirmé que certaines

précautions devaient être prises pour protéger le
public contre les abus dans ce domaine. À cette
occasion, il a recommandé que la publication ou la
diffusion de résultats de sondages d’opinion pen-
dant les campagnes électorales soit accompagnée
de renseignements sur la méthodologie utilisée.

By an Order in Council dated November 15, 5Le 15 novembre 1989, un décret créait la Com-
1989, a Royal Commission on Electoral Reform mission royale sur la réforme électorale et le finan-
and Party Financing, chaired by Mr. Pierre Lortie cement des partis (la «Commission Lortie»). Prési-
(the “Lortie Commission”), was appointed to dée par M. Pierre Lortie, cette commission était
inquire into and report on the appropriate princi- chargée d’enquêter et de faire rapport sur les prin-
ples and process that should govern the election of cipes et les procédures qui devraient régir l’élec-
members of the House of Commons and the tion des députés à la Chambre des communes et le
financing of political parties and of candidates’ financement des partis politiques et des campagnes
campaigns. It held hearings across Canada and électorales. Elle a tenu des audiences dans les
considered the issue of opinion surveys in some diverses régions du Canada et fait un examen
depth. During the hearings, at least 90 briefs were approfondi de la question des sondages. Au moins
submitted regarding the influence of public opin- 90 mémoires traitant de l’influence des sondages
ion surveys. Seventy percent of these briefs ont été déposés au cour de ces audiences.
favoured government regulation of such polls dur- Soixante-dix pour cent de ces mémoires étaient en
ing elections. faveur de la réglementation par le gouvernement

des sondages effectués pendant les campagnes
électorales.

The Commission retained Professor Guy 6La Commission a confié à M. Guy Lachapelle,
Lachapelle, Associate Professor in the Department professeur agrégé du département de Science poli-
of Political Science at Concordia University, to tique de l’Université Concordia, la tâche d’étudier
research and study this issue. His research study, cette question. Son rapport de recherche, intitulé
entitled Polls and the Media in Canadian Elec- Les sondages et les médias lors des élections au
tions: Taking the Pulse (“Lachapelle Study”), was Canada: le pouls de l’opinion («Étude Lacha-
published in 1991. Somers J. found the Lachapelle pelle»), a été publié en 1991. Le juge Somers a
Study, “because of its breadth and thoroughness to estimé que l’Étude Lachapelle était, [TRADUCTION]
be the most credible evidence put before the court” «en raison de son envergure et de son exhaustivité,
(p. 116). Among other things, Lachapelle surveyed l’élément de preuve le plus crédible présenté à la
the briefs filed with the Commission concerning cour» (p. 116). Entre autres choses, le professeur
opinion polls. At para. 8 of his affidavit filed in the Lachapelle a étudié les mémoires concernant les
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instant case (Case on Appeal, at pp. 92 et seq.), sondages qui ont été présentés à la Commission.
Professor Lachapelle stated: Au paragraphe 8 de son affidavit déposé en l’es-

pèce (dossier, aux pp. 92 et suiv.), le professeur
Lachapelle dit ceci:

The basic argument of most of these briefs was that [TRADUCTION] L’argument fondamental avancé dans la
polls have undue influence on elections, especially as a plupart de ces mémoires est que les sondages exercent
potential influence on voters. However, no definitive une influence indue sur les élections, particulièrement
conclusion about the actual impact of public opinion en tant que source potentielle d’influence sur les élec-
surveys could be drawn from these briefs. [Emphasis teurs. Cependant, aucune conclusion définitive quant à
added.] l’incidence réelle des sondages d’opinion n’a pu être

tirée de ces mémoires. [Je souligne.]

Professor Lachapelle admitted that the actual Le professeur Lachapelle admet que l’incidence
impact of public opinion surveys was, and contin- réelle des sondages d’opinion fait toujours l’objet
ues to be, a matter of controversy even among d’une controverse, même parmi les chercheurs. Il
researchers. He went on to say: poursuit ainsi:

Therefore, the academic literature is highly divided [TRADUCTION] En conséquence, les auteurs sont forte-
on the impact of public opinion surveys during and ment divisés sur la question de l’incidence des sondages
outside election periods. Further, this literature cannot d’opinion pendant les périodes électorales et en dehors
demonstrate that polls do, in fact, have a major impact de celles-ci. En outre, leurs travaux ne permettent pas de
on the outcome of elections. Even the concept of strate- démontrer que les sondages exercent, dans les faits, une
gic voting cannot be scientifically proven. However, we grande incidence sur l’issue des élections. Même l’exis-
cannot reject or ignore the hypothesis that an impact tence du concept du vote stratégique ne peut être prou-
does exist, and has consequences for voting behaviour. vée scientifiquement. Cependant, nous ne pouvons pas
[Emphasis added.] rejeter ni passer sous silence l’hypothèse voulant qu’une

telle incidence existe effectivement et qu’elle a des con-
séquences sur le comportement des électeurs. [Je sou-
ligne.]

(Lachapelle’s affidavit, at para. 21.) (Affidavit de Lachapelle, au par. 21.)

The foregoing debate appears centered on the Ce débat paraı̂t donc s’attacher à l’effet des son-
effect of polls on the outcome of elections. Of dages sur l’issue des élections. Or, en l’espèce,
greater import in the case at bar is the effect of c’est l’incidence des sondages sur le comporte-
polls on individual voters. The Lortie Commission ment de chaque électeur qui importe davantage.
Final Report (Reforming Electoral Democracy Dans son Rapport final (Pour une démocratie élec-
(1991), vol. 1) found, at p. 455, that “the publica- torale renouvelée (1991), vol. 1), la Commission
tion of opinion polls during election campaigns is Lortie conclut, à la p. 473, que «la publication de
controversial”. However, it reached the conclusion sondages en cours de campagne est un sujet con-
that “[n]otwithstanding the frequent assertion of troversé». Toutefois, elle arrive à la conclusion
pollsters that their data have minimal influence on que, «[b]ien que les maisons de sondage ne cessent
voters, recent research provides strong support for de répéter que leurs données affectent peu le vote,
the proposition that published opinion polls can des recherches récentes tendent à prouver le con-
significantly influence campaigns and voters” traire» (p. 475). Elle conclut également que «[d]es
(p. 457). It also found that “[r]ecent Canadian recherches canadiennes récentes confirment que
research supports the conclusion that published les sondages publiés en cours de campagne créent
campaign opinion polls create the conditions for a les conditions d’un “jeu des attentes”, qui englobe
‘politics of expectations’ that includes both strate- tant le vote stratégique que l’effet d’entraı̂nement»
gic voting and bandwagon effects” (p. 458). “In (p. 476). «Bref, il est impossible de soutenir que la
short, the argument that published polls do not publication des sondages n’influence pas le choix
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influence voter choice or affect the conduct of des électeurs et électrices ou la conduite des cam-
campaigns is simply untenable” (p. 458). At para. pagnes» (p. 476). Au paragraphe 18 de son affida-
18 of his affidavit, Professor Lachapelle mentioned vit, le professeur Lachapelle mentionne qu’il res-
that research on the 1988 federal election shows sort de l’étude de la campagne électorale fédérale
that the behaviour of some voters is guided partly, de 1988 que le comportement de certains électeurs
but not solely, by the published and broadcast est inspiré en partie, mais pas exclusivement, par la
results of public opinion surveys. publication et la diffusion des résultats de sondages

d’opinion.

In his study, Professor Lachapelle mentioned 7Dans son étude, le professeur Lachapelle énu-
several potential effects of opinion polls on voters mère plusieurs effets potentiels des sondages
at election time: d’opinion sur les électeurs le jour du scrutin:

the bandwagon effect (electors rally to support the can- le ralliement au vainqueur («bandwagon»);
didate leading in the polls);

the underdog effect (electors rally to support the candi- le ralliement au candidat en difficulté («underdog);
date trailing in the polls);

the demotivating effect (electors abstain from voting out l’effet démobilisateur (on s’abstient par certitude de
of certainty that their candidate will win); gagner); . . .

the motivating effect (electors vote because the polls l’effet mobilisateur (les sondages incitent à aller voter
alert them to the fact that an election is going on); — ils informent le citoyen qu’il y a une élection);

the strategic effect (electors decide how to vote on the le vote stratégique (l’électeur décide pour qui voter en
basis of the relative popularity of the parties according fonction de la popularité des partis); et
to the polls); and

the free-will effect (electors vote to prove the polls le libre arbitre (on vote pour faire mentir les son-
wrong). dages).

(Lachapelle Study, supra, at pp. 13-14.) (Étude Lachapelle, op. cit., aux pp. 15 et 16.)

The bandwagon effect is the best documented Le ralliement au vainqueur est l’effet le mieux
result of exposure to poll news. Studies found that, documenté de la mise en contact du public avec les
while the bandwagon effect may occur in response résultats des sondages. Des études ont permis de
to any poll, elections provide the most fertile constater que, quoique l’effet qui précède puisse se
ground for the growth of poll-driven opinion. It is produire par suite de n’importe quel sondage, les
said that the bandwagon effect was observed in élections constituent le terrain le plus fertile au
British and American elections, and in Quebec développement d’une opinion déterminée par les
during the 1988 federal election (I. McAllister and sondages. On affirme que cet effet a été observé
D. T. Studlar, “Bandwagon, Underdog, or Projec- lors de campagnes électorales en Grande-Bretagne
tion? Opinion Polls and Electoral Choice in Brit- et aux États-Unis, ainsi qu’au Québec durant la
ain, 1979-1987”, Journal of Politics, vol. 53, campagne électorale fédérale de 1988 (I. McAllis-
No. 3, August 1991, 720-41, at p. 736; Anso- ter et D. T. Studlar, «Bandwagon, Underdog, or
labehere and Iyengar, supra, at p. 427; R. Johnston Projection? Opinion Polls and Electoral Choice in
et al., Letting the People Decide: Dynamics of a Britain, 1979-1987», Journal of Politics, vol. 53,
Canadian Election (1992), at p. 200). no 3, août 1991, 720 à 741, à la p. 736; Ansolabe-

here et Iyengar, loc. cit., à la p. 427; R. Johnston et
autres, Letting the People Decide: Dynamics of a
Canadian Election (1992), à la p. 200).
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In the course of his work, Lachapelle studied the8 Dans le cours de ses travaux, le professeur
brief of the Quebec Federation of Professional Lachapelle a étudié le mémoire présenté par la
Journalists to the Lortie Commission. In its brief, Fédération professionnelle des journalistes du
the Federation conceded that a 48-hour blackout Québec à la Commission Lortie. Dans son
prohibiting all publication or broadcast of opinion mémoire, la Fédération reconnaı̂t qu’une période
polls before the vote would be an acceptable com- de restriction totale de 48 heures interdisant toute
promise and would respect every individual’s right publication ou diffusion de sondages d’opinion
to have time to reply (Lachapelle Study, supra, at avant la tenue du scrutin peut constituer un com-
p. 27). promis acceptable qui respecte le droit de réplique

de tout citoyen (Étude Lachapelle, op. cit., à la
p. 29).

At the end of his study, Lachapelle concluded9 À la fin de son étude, le professeur Lachapelle
that “there are significant shortcomings in the conclut que «des déficiences importantes [ont été]
media treatment of polls” (Lachapelle Study, at relevées dans le traitement médiatique des son-
p. 154). He listed several factors which could seri- dages» (Étude Lachapelle, à la p. 178). Il énumère
ously impact on the accuracy and reliability of plusieurs facteurs susceptibles d’influer sérieuse-
opinion poll results: ment sur l’exactitude et la fiabilité des résultats de

sondages d’opinion:

1. The Order and Wording of Questions Asked: 1. L’ordre et le libellé des questions: Par exemple,
For instance, according to Claire Hoy’s state- suivant les propos formulés par Claire Hoy en
ment in 1989 (Hoy, supra), Angus Reid differs 1989 (Hoy, op. cit.), la maison Angus Reid dif-
from the other polling organizations in that it fère des autres organisations de sondage en ce
asks which of the three leaders is the most pop- qu’elle demande d’abord lequel des trois chefs
ular before asking which of the parties the est le plus populaire avant de demander lequel
respondent supports. In addition, Reid asks the des partis le répondant appuie. De plus, chez
question on voting intentions at the end of the Angus Reid on pose la question sur les inten-
questionnaire, whereas Environics, for exam- tions de vote à la fin du questionnaire, alors que
ple, asks it at the beginning (Lachapelle Study, chez Environics, par exemple, cette question est
at pp. 90 and 95); posée au début (Étude Lachapelle, à la p. 105);

2. The Different Methods of Distribution of the 2. Les différentes méthodes de répartition des
Undecided Voters: In the 1988 federal election, indécis: Durant la campagne électorale fédérale
no polling organization made a distinction de 1988, aucune organisation de sondage n’a
between respondents who intended to refrain fait de distinction entre les répondants qui
from voting, intended to spoil their ballot, did disaient avoir l’intention de s’abstenir, avoir
not know how they were going to vote, or l’intention de voter ou d’annuler leur vote, ne
refused to answer, although the first two pas savoir pour qui ils allaient voter, ou encore
instances are hardly cases of indecision; they qui refusaient de répondre. Dans les deux pre-
express a clear opinion. The treatment of unde- miers cas, on peut difficilement parler d’indé-
cided respondents varies considerably and may cis, puisque ces répondants exprimaient une
actually misrepresent reality (Lachapelle Study, opinion claire. Le traitement des indécis varie
at pp. 95-96); considérablement et peut, dans les faits, fausser

la réalité (Étude Lachapelle, aux pp. 110 et
111);

3. Data-Collection Methods: During the 1988 fed- 3. Les méthodes de cueillette: Durant la campagne
eral election campaign, the polling organization électorale fédérale de 1988, la maison de son-
Gallup Inc. conducted its surveys both by tele- dage Gallup Inc. a mené des enquêtes télépho-
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phone and in face-to-face interviews, separately niques et des entrevues en personne, tantôt
or together. This poses numerous problems, séparément tantôt simultanément. Cette façon
especially when the results are presented de faire pose de nombreuses difficultés, surtout
together without comparing telephone results lorsque les résultats sont présentés de manière
with those obtained through personal interviews globale dans le rapport, sans comparer les résul-
(Lachapelle Study, at p. 97). It is difficult for tats téléphoniques avec ceux des entrevues
the elector to grasp all the methodological menées en personne (Étude Lachapelle, aux
nuances of sampling (Lachapelle Study, at pp. 111 et 112). Il est difficile pour les électeurs
p. 117). The reader requires a certain attentive- de saisir les nuances qui existent entre les
ness to recognize that Gallup’s methodology méthodes d’échantillonnage (Étude Lachapelle,
varied from one poll to the next, although the à la p. 133). Bien que l’information de presse
press reports contain the information contienne ces renseignements, il faut tout de
(Lachapelle Study, at p. 116); même une certaine dose d’attention de la part

du lecteur pour bien saisir que la méthodologie
de Gallup a varié d’un sondage à l’autre (Étude
Lachapelle, à la p. 133);

4. Margin of Error: The margin of error for a par- 4. La marge d’erreur: La marge d’erreur à l’égard
ticular question may be higher than the average d’une question donnée peut être supérieure à la
margin because not all the interviewees respond marge moyenne, étant donné que toutes les per-
to all the questions. This is not expressly men- sonnes interrogées ne répondent pas forcément
tioned in the polls (Lachapelle Study, at à toutes les questions. Ce fait n’est pas expres-
p. 104); sément mentionné dans les sondages (Étude

Lachapelle, aux pp. 119 et 120);

5. Timeframe for the Interviews: For a cross- 5. La période des entrevues: Pour ce qui est des
Canada survey, some organizations take up to sondages pancanadiens, certaines organisations
seven days to interview their respondents, prennent jusqu’à sept jours pour effectuer les
which may reduce the accuracy and reliability entrevues, situation qui est susceptible de
of the “snapshot” (Lachapelle Study, at réduire l’exactitude et la fiabilité de l’«image
pp. 113-15 and 116); éclair» (Étude Lachapelle, aux pp. 129 à 133);

The last poll of the 1988 campaign, broadcast Dans le cas du dernier sondage de la campagne
two days before election day, did not mention de 1988, diffusé deux jours avant le jour du
the dates of the interviews. As the study put it: scrutin, aucune mention n’était faite des dates
“How could even moderately perspicacious citi- des entrevues. Comme on le dit dans l’étude:
zens be expected to react and exercise their right «[C]omment des citoyens auraient-ils pu réagir
of rejoinder? Given the amount of time left, this et exercer leur droit de réplique dans de telles
right was rendered ineffective.” (Lachapelle conditions? Ce droit, compte tenu du temps
Study, at p. 116.) limité mis à leur disposition, devient dès lors

tout à fait caduc.» (Étude Lachapelle, aux
pp. 129 et 133.)

Predicting regional voting intentions from a 10La prédiction, à partir d’un sondage pancana-
cross-Canada survey is also subject to considerable dien, des intentions de vote à l’échelle régionale
risk, though it became widespread in recent elec- comporte également des risques considérables,
tions. The validity of certain local polls can also be bien que cela soit devenu une pratique répandue au
questioned when the interview periods extend over cours des récentes élections. On peut également

s’interroger sur la validité de certains sondages
locaux, dans le cadre desquels les entrevues se sont
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several weeks if not months (Lachapelle Study, at échelonnées sur plusieurs semaines, voire plusieurs
p. 145). mois (Étude Lachapelle, à la p. 167).

In spite of their serious impact on the reliability11 Malgré l’incidence importante qu’ils ont sur la
of polls, these factors, just to name a few, are often fiabilité des sondages, ces facteurs, pour ne nom-
overlooked by the public when considering poll mer que ceux-là, sont souvent négligés par le
results but are carefully taken into account by ana- public dans l’examen des résultats des sondages,
lysts. mais en revanche ils sont soigneusement pris en

compte par les analystes.

On the basis of his analysis of the domestic and12 À la lumière de son analyse des contextes cana-
international context, Professor Lachapelle made dien et international, le professeur Lachapelle a
the following recommendations to the Lortie Com- recommandé à la Commission Lortie:
mission:

[TRADUCTION]

(a) that the media be legally required to publish specific a) que les médias soient tenus par la loi de publier des
technical information regarding public opinion renseignements techniques particuliers concernant
surveys; les sondages d’opinion;

(b) that there be a blackout on publication of public b) qu’il soit interdit à tous les médias, tant écrits
opinion surveys by all print and electronic media qu’électroniques, de publier des sondages d’opinion
during the final three days of an election campaign, pendant les trois derniers jours des campagnes élec-
in order to permit candidates adequate time to torales, afin d’accorder aux candidats suffisamment
respond to controversial or misleading public opin- de temps pour répliquer aux sondages d’opinion con-
ion surveys before election day; and troversés ou trompeurs avant le jour du scrutin;

(c) that a polling commission be established to ensure c) que soit établie une commission des sondages char-
publication of complete methodological informa- gée de veiller à ce que des renseignements méthodo-
tion, confidentiality of data, and public access to logiques complets soient publiés, à ce que la confi-
high quality information. dentialité des données recueillies soit respectée et à

ce que le public ait accès à une information de
grande qualité.

(Lachapelle’s affidavit, at para. 11.) (Affidavit du professeur Lachapelle, au par. 11.)

In its own Final Report, at p. 457, the Lortie13 Dans son Rapport final, à la p. 475, la Commis-
Commission made this striking statement: sion Lortie fait cette étonnante affirmation:

Although the industry in general has become highly Bien que l’industrie du sondage en général ait atteint
professional since public polling was introduced in un haut niveau de professionnalisme depuis l’apparition
Canada in 1941, the incidence of technically deficient des sondages d’opinion au Canada en 1941, le nombre
and poorly reported polls is still substantial. In recent d’enquêtes techniquement déficientes et mal présentées
elections, there have been instances of misleading polls, demeure important. Certains sondages publiés à l’occa-
some because of technical errors and others because of sion d’élections récentes étaient entachés d’erreurs tech-
partisan misrepresentation. There have even been alle- niques, et d’autres étaient présentés de façon partiale.
gations of fraudulent polls, where the data were said to On a même signalé des sondages carrément frauduleux,
have been fabricated to counter a poll showing the dont les données auraient été fabriquées de toutes pièces
opposition in the lead. Such “bogus” polls and the more pour contrer un sondage plaçant l’adversaire en tête. Les
common misrepresented poll have been released to the médias de maints pays démocratiques ont publié de tels
media in many democracies. (Cantril 1991, 67; Worces- sondages «bidon» et, de façon plus courante, des son-
ter 1991, 199; Hoy 1989, 189-202) It is the willingness dages présentés de manière trompeuse (Cantril 1991, 67;
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of the media to report such polls that makes them signif- Worcester 1991, 199; Hoy 1989, 189-202). En fait, ces
icant and troublesome. [Emphasis added.] «sondages» posent un problème dans la mesure où les

médias sont prêts à les diffuser. [Je souligne.]

Regarding opinion poll regulation, the Lortie En ce qui concerne la réglementation des sondages
Commission recommended that there be, at the end d’opinion, la Commission Lortie recommande
of the election campaign, a 48-hour blackout l’instauration, à la fin de la campagne électorale,
period on publication of public opinion poll d’un embargo de 48 heures sur la publication des
results. It also suggested technical information be résultats de sondages d’opinion. Elle suggère éga-
provided as recommended by Lachapelle, but not lement que soient communiqués des renseigne-
the establishment of a polling commission. ments techniques, comme l’avait recommandé le

professeur Lachapelle. Elle ne propose toutefois
pas la création d’une commission des sondages.

An all-party Special Committee of the House of 14Un Comité spécial multipartite de la Chambre
Commons on Electoral Reform considered the des communes sur la réforme électorale a examiné
Lortie Commission’s Final Report. In its third le Rapport final de la Commission Lortie. Dans
report to the House of Commons, the Special son troisième rapport à la Chambre des communes,
Committee recommended a 72-hour prohibition le Comité spécial a recommandé qu’il soit interdit
period on publication of opinion survey results de publier les résultats de sondages d’opinion pen-
prior to the closing of the polls, but made no rec- dant une période de 72 heures avant la fermeture
ommendation as to methodology information. The des bureaux du scrutin, mais n’a fait aucune
Special Committee’s recommendation of a 72-hour recommandation sur l’information concernant la
publication ban was incorporated into Bill C-114, méthodologie utilisée. La recommandation du
An Act to amend the Canada Elections Act. Bill Comité spécial d’interdire la publication des résul-
C-114 was adopted, without division, in the House tats de sondages pendant une période de 72 heures
of Commons on May 6, 1993: S.C. 1993, c. 19. a été incorporée au Projet de loi C-114 intitulé, Loi

modifiant la Loi électorale du Canada. Le Projet
de loi C-114 a été adopté sans opposition par la
Chambre des communes le 6 mai 1993: L.C. 1993,
ch. 19.

The Senate Standing Committee on Legal and 15Le Comité sénatorial permanent des affaires
Constitutional Affairs examined the legislation. juridiques et constitutionnelles a examiné la loi. Le
Professor Peter Aucoin, Director of Research for professeur Peter Aucoin, directeur de la recherche
the Lortie Commission, was a witness before the pour la Commission Lortie, a témoigné devant ce
Senate Committee. He stressed the importance of comité. Il a souligné l’importance des sondages
polls during elections and submitted two argu- pendant les campagnes électorales et présenté deux
ments to support the proposed 72-hour ban: arguments en faveur de l’interdiction de 72 heures

proposée:

While I support this particular proposal [the 72-hour [TRADUCTION] Je suis certes en faveur de cette proposi-
blackout period], people must understand its purpose. tion [l’embargo de 72 heures], mais il faut que les gens
The purpose is not, as has been said even in the Senate, comprennent bien l’objectif. Il ne s’agit pas, malgré ce
to give voters a rest or breather from a flood of public qui a été dit même au Sénat, de laisser un répit aux élec-
opinion polls published just prior to election day. In teurs et de leur épargner une masse d’informations tirée
fact, voters find that polls are useful information to des sondages d’opinion publique juste avant le jour de
them. They have a right to those polls. In terms of the l’élection. En réalité, les électeurs ont l’occasion de

constater que les sondages leur fournissent des rensei-
gnements utiles. Ils y ont droit. Dans les campagnes
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electoral contest as we know it, the more polls the électorales telles que nous les connaissons, plus il y a de
better. sondages, mieux c’est.

The issue here is twofold. Public opinion polls pur- La question est double. Les sondages d’opinion
port to be scientific and are reported as such by the publique se veulent scientifiques et la presse les présente
press. There is a question of the accuracy of public opin- comme tels. Il y a le problème de la fidélité de la repré-
ion polls in reading public opinion. There is clearly sentation que donnent les sondages de l’opinion
some need for regulation, given that particular assump- publique. Il est clair qu’une certaine forme de réglemen-
tion. tation est nécessaire dans cette situation.

. . . . . .

[P]arties and candidates need access to the polls and this Il est donc nécessaire [. . .] que les partis et les candi-
requires some time. In particular, it means they have to dats puissent avoir accès aux sondages, et pour cela il
be able to respond to the poll. They cannot do that if the faut du temps. Cela signifie, en particulier, qu’ils doi-
poll is published either on election day or the day before vent avoir la possibilité de réagir face au sondage. Ils ne
an election. Therefore, the ban of 72 hours is to ensure peuvent pas le faire si le sondage est rendu public le jour
that polls cannot be published after a point in time ou la veille de l’élection. L’interdiction qui couvre une
where candidates and parties cannot respond. It has période de 72 heures vise donc à s’assurer que l’on ne
nothing to do with giving voters a breather. [Emphasis publiera pas des sondages à compter du moment où les
added.] candidats et les partis ne sont plus en mesure d’y répon-

dre. Cela n’a rien à voir avec la volonté d’accorder un
répit aux électeurs. [Je souligne.]

(Senate Standing Committee on Legal and Consti- (Comité sénatorial permanent des affaires juri-
tutional Affairs, Proceedings, Issue No. 41, May 6, diques et constitutionnelles, Procédures, fascicule
1993, at pp. 41:14-41:15.) no 41, 6 mai 1993, aux pp. 41:14 et 41:15.)

Professor Aucoin also added the following as he En outre, le professeur Aucoin a ajouté ce qui suit,
responded to a comment from Senator Jean-Claude en réponse à une remarque du sénateur Jean-
Rivest: Claude Rivest:

Senator Rivest: [TRANSLATION] . . . I do not see how Le sénateur Rivest: [Texte] . . . Je ne vois pas en
you can say that a poll is an important event but it must quoi on peut dire qu’un sondage est un fait important
absolutely be checked in order to ensure that there are mais doit être vérifié absolument pour qu’il n’y ait pas
no bogus polls, no “hamburger polls”, as you explained. des sondages bidons ou des sondages «hamburger»,
In this regard, in the last 72 hours there is a host of other comme vous l’avez expliqué. À ce compte-là, dans les
election information and other statements that are not derniers 72 heures, il y a une foule d’autres faits électo-
banned during this period and that cannot be verified raux, d’autres déclarations qui ne sont pas interdites
before voting day. dans cette période et qui ne peuvent être vérifiés parce

que le jour du scrutin arrive.

Mr. Aucoin: [Text] I think the issue here is that the M. Aucoin: [TRADUCTION] Le problème ici, à mon
polls themselves in our culture and in our practice have avis, c’est que les sondages prétendent à l’exactitude
a claim to scientific validity, notwithstanding the fact scientifique dans notre culture et compte tenu de notre
that they do have their limitations. In that context, to the pratique, en dépit du fait qu’ils ont leurs limites. De ce
degree that one makes a difference between published point de vue, et dans la mesure où l’on fait la différence
polls and just any other comments made by those partic- entre les sondages publiés et les simples commentaires
ipating in the election campaign, candidates and parties faits par les participants à la compagne électorale, les
are at a disadvantage if there is an authenticity associ- candidats et les partis sont placés dans une position d’in-
ated with the very concept of poll. Therefore, it has that fériorité si le concept même de sondage a un air d’au-
character where one must be able to verify whether the thenticité. La nature du phénomène fait donc que l’on
poll exists and whether it is a credible poll. It is for doit pouvoir vérifier dans quelle mesure le sondage a
those practical reasons that you would limit them. bien existé et s’il est crédible. C’est pour ces raisons que

je suis d’accord pour les limiter.
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If all polls were only done by certain kinds of organi- Si tous les sondages n’étaient effectués que par cer-
zations using certain kinds of standards, there would not tains organismes ayant recours à certaines normes, le
be that problem. [Emphasis added.] problème ne se poserait pas. [Je souligne.]

(Senate Standing Committee on Legal and Consti- (Comité sénatorial permanent des affaires juri-
tutional Affairs, supra, at pp. 41:17-41:18.) diques et constitutionnelles, op. cit., aux pp. 41:17

et 41:18.)

The following incident serves to illustrate the 16L’incident suivant permet d’illustrer l’utilité
usefulness of a ban on the publication of opinion d’interdire la publication des résultats de sondages
poll results in the last 72 hours of an election cam- d’opinion pendant les 72 dernières heures d’une
paign. In the midst of the 1993 federal election, the campagne électorale. À l’occasion de la campagne
Globe and Mail made an error in its publication of électorale fédérale de 1993, le Globe and Mail a
the results of an Angus Reid poll (Globe and Mail, fait une erreur lorsqu’il a publié les résultats d’un
October 8, 1993). The Globe and Mail does not sondage effectué par la maison Angus Reid (Globe
have a Sunday edition. If the erroneous article had and Mail, 8 octobre 1993). Le Globe and Mail ne
been published on the last day of the campaign or paraı̂t pas le dimanche. Si l’article erroné était paru
on the Saturday prior to voting day, it would have la dernière journée de la campagne ou encore le
been practically impossible for the pollster to con- samedi précédant le jour du scrutin, il aurait été
vey the correct information, and for the newspaper concrètement impossible pour la maison de son-
to correct its report, before polling day. There dage de corriger l’information et pour le journal de
would not have been an adequate opportunity to rectifier son article avant le jour du scrutin. Il n’au-
criticize and correct the inaccurate information rait pas été vraiment possible de critiquer et corri-
before election day. The error was certainly not ger l’information erronée avant le jour du scrutin.
intentional, still it could have had far-reaching L’erreur n’était certes pas intentionnelle, mais elle
consequences, had it occurred in the last hours of aurait tout de même pu être lourde de consé-
an election campaign (Lachapelle’s affidavit, at quences si elle était survenue dans les dernières
paras. 30-34). heures de la campagne (Affidavit du professeur

Lachapelle, aux par. 30 à 34).

The appellants themselves acknowledge that 17Les appelantes elles-mêmes ont reconnu que les
opinion polls on election issues influence voters’ sondages sur des enjeux électoraux influencent les
decisions: “[i]f voters paid no attention to polls décisions des électeurs: [TRADUCTION] «[s]i les
there would be no point in suppressing them” électeurs ne prêtaient pas attention aux sondages, il
(Appellants’ Factum, at para. 35). The very fact ne servirait à rien de les supprimer» (mémoire des
that voters pay attention to opinion surveys and appelantes, au par. 35). Le fait même que les élec-
rely on them as objective, non-partisan informa- teurs prêtent attention aux sondages d’opinion et
tion makes it important that the information they s’y réfèrent en tant que source d’information
convey not be misleading or inaccurate. The objective et non partisane fait en sorte qu’il est
impugned provision responds to this need by important que l’information qu’ils communiquent
requiring that election polls be published in suffi- ne soit pas erronée ou trompeuse. La disposition
cient time to allow for timely scrutiny and criti- contestée tient compte de ce besoin, en exigeant
cism. que les sondages électoraux soient publiés de

manière à accorder un délai suffisant pour permet-
tre que l’on en fasse, en temps utile, l’examen et la
critique.

I agree with my colleague that there are various 18Je suis d’accord avec mon collègue que diverses
activities subject to restriction during a federal activités font l’objet de restrictions pendant les
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election, that it is inappropriate to pronounce gen- campagnes électorales fédérales, qu’il ne convient
erally as to the scope or constitutional validity of pas de se prononcer globalement sur la portée ou la
these provisions, and that each type of restriction validité constitutionnelle de ces dispositions et que
must be considered in its own context since each chaque restriction doit être examinée suivant le
restriction is adopted to address a particular set of contexte qui lui est propre, car chacune vise une
circumstances. However, these restrictions, includ- situation particulière. Cependant, ces restrictions, y
ing s. 322.1, stem from the same concerns. They compris celle prévue à l’art. 322.1, découlent des
are strong evidence that elections constitute, in our mêmes préoccupations. Elles constituent de solides
society, a unique event which calls for special indications que, dans notre société, les élections
treatment in order to promote voter autonomy and sont des événements exceptionnels qui comman-
rational choice. Modern Canadian electoral law dent la prise de mesures spéciales, propres à favo-
has sought to curb the excesses, enhance the demo- riser l’autonomie des électeurs et la prise de déci-
cratic process and enable the voter to make a sions rationnelles. Le droit électoral en vigueur au
rational choice. Implicit to its regulations are the Canada vise à réfréner les abus, à renforcer le pro-
notions of integrity and fairness. As was aptly cessus démocratique et à permettre aux électeurs
stated by the Ontario Court of Appeal in Re de faire des choix rationnels. Le régime qu’il ins-
C.F.R.B. and Attorney-General for Canada, [1973] taure s’inspire de notions d’intégrité et d’équité.
3 O.R. 819, at p. 826: Comme l’a dit avec justesse la Cour d’appel de

l’Ontario dans Re C.F.R.B. and Attorney-General
for Canada, [1973] 3 O.R. 819, à la p. 826:

Central to the whole democratic process is the elec- [TRADUCTION] L’élection de corps législatifs par des
tion of legislative bodies by the vote of electors who by électeurs, qui ont exprimé leur choix par leur bulletin de
their ballots have expressed their choice, through a pro- vote, est au cœur de tout le processus démocratique. Ce
cess, evolved over the years, designed to remove or at processus, qui a été établi au fil des ans, vise à éliminer
least reduce the possibility of the electors’ choice being ou, à tout le moins, à réduire la possibilité qu’on
unduly influenced by pressures put upon them. influence indûment le choix des électeurs en faisant

pression sur eux.

Because of their claim to scientific validity, Comme les sondages prétendent à la validité scien-
unscrutinized polls may have an influence that tifique, il est possible que des sondages soustraits à
they do not actually deserve and may distort the la critique aient une influence dont ils ne sont pas
electoral process. dignes dans les faits et qu’ils faussent le processus

électoral.

II. Analysis II. L’analyse

A. The Right to Vote (Section 3 of the Charter) A. Le droit de vote (art. 3 de la Charte)

I agree with my colleague that a restriction on19 Je suis d’accord avec mon collègue que, pour
information would constitute an infringement of qu’il y ait violation du droit de vote prévu à l’art. 3
the right to vote under s. 3 of the Charter only if it de la Charte, la limitation de l’information doit
undermines the guarantee of effective representa- compromettre la garantie d’une représentation
tion (Reference re Provincial Electoral Boundaries effective (Renvoi relatif aux circonscriptions élec-
(Sask.), [1991] 2 S.C.R. 158, at p. 183, McLachlin torales provinciales (Sask.), [1991] 2 R.C.S. 158, à
J.). In the instant case, I believe that the short la p. 183, le juge McLachlin). En l’espèce, j’estime
blackout period has no such effect. On the con- que la courte période d’interdiction en litige n’a
trary, such a period assists effective representation. pas cet effet. Au contraire, une telle interdiction
A strategic voter cannot cast a significant vote if favorise la représentation effective. L’exercice du
the information required to exercise that vote can- vote stratégique n’est pas possible si l’information
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not be discussed and scrutinized in order to assess requise à cette fin ne peut être discutée et exami-
its real value. It follows that poll results which can- née minutieusement pour en évaluer la valeur
not be assessed in a timely manner may actually réelle. Il s’ensuit que des résultats de sondages qui
deprive voters of the effective exercise of their ne peuvent être évalués en temps utile peuvent,
franchise. Therefore, there is no infringement of dans les faits, empêcher les électeurs d’exercer
the right to vote under s. 3 of the Charter. effectivement leur droit de vote. Par conséquent, il

n’y a pas violation du droit de vote prévu à l’art. 3
de la Charte.

B. Freedom of Expression (Section 2(b) of the B. La liberté d’expression (al. 2b) de la Charte)
Charter)

It is not in dispute, and I agree with my col- 20Il n’est pas contesté — et je souscris à l’opinion
league, that s. 322.1 infringes freedom of expres- de mon collègue sur ce point — que l’art. 322.1
sion within the meaning of s. 2(b) of the Charter porte atteinte à la liberté d’expression garantie à
(R. v. Keegstra, [1990] 3 S.C.R. 697). The issue l’al. 2b) de la Charte (R. c. Keegstra, [1990] 3
then is whether this infringement constitutes, under R.C.S. 697). La question en litige consiste donc à
s. 1 of the Charter, a reasonable limit demonstra- déterminer si cette atteinte constitue, au sens de
bly justified in a free and democratic society. I am l’article premier de la Charte, une limite raisonna-
in agreement with my colleague that this section ble dont la justification peut se démontrer dans le
serves a pressing and substantial objective, but cadre d’une société libre et démocratique. Je con-
must respectfully disagree with his conclusion that viens avec mon collègue que cette disposition sert
the section fails to minimally impair freedom of un objectif urgent et réel, mais je dois respectueu-
expression or is disproportionate in its effect. His sement exprimer mon désaccord avec sa conclu-
conclusion rests on reasoning belied by the evi- sion que la disposition porte une atteinte plus que
dence and denies Parliament a choice of reasona- minimale à la liberté d’expression ou a un effet
ble alternatives, holding it to a standard of perfec- disproportionné. Sa conclusion repose sur un rai-
tion of uncertain reach. In the result, his reasons sonnement qui ne trouve pas appui dans la preuve
lead to the lifting of all restrictions as to the timing en plus de nier au législateur le choix de solutions
of the publication of opinion polls. de rechange raisonnables, assujettissant ce dernier

à une norme de perfection dont l’atteinte est incer-
taine. En bout de ligne, ses motifs ont pour effet de
lever toute restriction quant au moment de publica-
tion de sondages.

Justification Under Section 1 of the Charter La justification conformément à l’article
premier de la Charte

1. Preliminary Note: Evidence and Standard of 1. Remarques préliminaires: Preuve et norme
Proof de preuve

In the course of the s. 1 analysis, the standard of 21La norme de preuve applicable dans le cadre de
proof to be used is proof on a balance of probabili- l’analyse fondée sur l’article premier est la prépon-
ties (R. v. Oakes, [1986] 1 S.C.R. 103, at p. 137). dérance des probabilités (R. c. Oakes, [1986] 1
As was stated in Libman v. Quebec (Attorney Gen- R.C.S. 103, à la p. 137). Comme il a été dit dans
eral), [1997] 3 S.C.R. 569, at para. 39, scientific l’arrêt Libman c. Québec (Procureur général),
evidence is not required to meet the standard. Also [1997] 3 R.C.S. 569, au par. 39, il n’est pas néces-
McLachlin J., in writing for the majority in RJR- saire de faire une preuve scientifique pour satis-
MacDonald Inc. v. Canada (Attorney General), faire à cette norme. En outre, Madame le juge
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[1995] 3 S.C.R. 199, at para. 137, expressed the McLachlin, écrivant pour la majorité dans RJR-
unanimous view of the Court: MacDonald Inc. c. Canada (Procureur général),

[1995] 3 R.C.S. 199, au par. 137, a exprimé le
point de vue unanime de la Cour sur ce point:

Discharge of the civil standard does not require scien- Pour satisfaire à la norme de preuve en matière civile,
tific demonstration; the balance of probabilities may be on n’a pas à faire une démonstration scientifique; la pré-
established by the application of common sense to what pondérance des probabilités s’établit par l’application du
is known, even though what is known may be deficient bon sens à ce qui est connu, même si ce qui est connu
from a scientific point of view. . . . [Emphasis added.] peut comporter des lacunes du point de vue scienti-

fique . . .  [Je souligne.]

To paraphrase the Court’s findings in Libman, Pour paraphraser les conclusions de notre Cour
supra, at para. 39, election campaigns, just as ref- dans l’arrêt Libman, précité, au par. 39, les cam-
erendum campaigns, fall within the realm of social pagnes électorales, tout comme les campagnes
science, which does not lend itself to precise evi- référendaires, participent du domaine des sciences
dence. sociales et ce domaine ne se prête pas à une preuve

exacte.

2. Legislative Objective 2. L’objectif législatif

In the material before the Court, reference is22 La preuve dont dispose notre Cour fait état de
made to three suggested legislative objectives: trois objectifs législatifs: premièrement, réduire
first, to reduce the “undue influence” of all polls in l’«influence indue» de tous les sondages en géné-
general; second, to provide for a rest period so as ral; deuxièmement, accorder une période de répit
to allow electors time to reflect before polling day; aux électeurs avant le jour du scrutin; troisième-
and third, to prevent the potentially distorting ment, prévenir l’effet déformant possible suite à la
effect of public opinion survey results that are publication de résultats de sondages au terme
released late in an election campaign leaving d’une campagne électorale, alors qu’il ne reste
insufficient time to assess their validity. This latter plus assez de temps pour évaluer leur validité. Ce
objective is the only one that the respondent dernier objectif est le seul invoqué par l’intimé
advanced before this Court. Although my analysis devant notre Cour. Le fait que mon analyse porte
will focus on this particular objective, the first two principalement sur cet objectif ne veut pas dire que
objectives may not be without merit. However, les deux autres sont dénués de fondement. Cepen-
they need not be considered here. As I mentioned dant, il n’est pas nécessaire de les examiner en
earlier, opinion polls have reshaped Canadian elec- l’espèce. Comme je l’ai mentionné plus tôt, les
tions. It is now a fact that election campaigns take sondages d’opinion ont transformé les campagnes
on an aura of “horse races”, and that discussion of électorales au Canada. Le fait est que les cam-
issues that concern Canadians tends to be pre- pagnes électorales ont maintenant des allures de
empted. Voters are of course completely free to «courses de chevaux» et que la discussion des
choose the information upon which they want to questions qui préoccupent les Canadiens tend à
make their decision. For instance, strategic voters, être écartée. Il va de soi que les électeurs sont
who may want to vote for their second-choice can- entièrement libres de choisir l’information sur
didate in order to avoid the election of a leading laquelle ils désirent fonder leur décision. Par
candidate, rely on polls. Thus, while suppressing exemple, les électeurs qui peuvent, par stratégie,

désirer voter pour le candidat qui constitue leur
deuxième choix, afin d’éviter l’élection du candi-
dat en avance, se fient aux sondages. Par consé-
quent, alors qu’on ne saurait supprimer les son-
dages pour la seule raison qu’ils peuvent être
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polls simply because they may be used by voters is utilisés par les électeurs, il est possible que leur
not permissible, regulating polls may be. réglementation soit admise.

(a) Criteria a) Les critères

The Court must first assess the objective of the 23La Cour doit d’abord évaluer l’objectif de la
infringing legislative measure, as distinguished mesure législative attentatoire, par opposition aux
from the means chosen to implement it. The ques- moyens choisis pour l’appliquer. La question est
tion is whether the concern which prompted the de savoir si la préoccupation qui a incité à l’adop-
enactment of the impugned legislation is pressing tion de la loi contestée est urgente et réelle, et si
and substantial and whether the purpose of the leg- l’objet de la loi est suffisamment important (Irwin
islation is one of sufficient importance (Irwin Toy Toy Ltd. c. Québec (Procureur général), [1989] 1
Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. R.C.S. 927, à la p. 987, le juge en chef Dickson et
927, at p. 987, Dickson C.J. and Lamer J. (as he les juges Lamer (maintenant Juge en chef) et
then was) and Wilson J.). The distinction between Wilson). La distinction entre l’«objectif» et les
“objective” and “means” is important since at this «moyens» est importante étant donné que, à cette
stage, the Court must ensure that the said objective étape, la Cour doit s’assurer qu’il s’agit d’un
is consistent with the principles integral to a free objectif urgent et réel, conforme aux principes qui
and democratic society, pressing and substantial, constituent l’essence même d’une société libre et
and directed to the realisation of collective goals of démocratique et visant la réalisation d’objectifs
fundamental importance (Oakes, supra, at p. 138). collectifs d’une importance fondamentale (Oakes,

précité, à la p. 138).

In Oakes, supra, at p. 136, Dickson C.J. stated 24Dans Oakes, précité, à la p. 136, le juge en chef
that in determining whether Charter rights and Dickson a affirmé que, pour déterminer si les
freedoms should be limited, droits et libertés garantis par la Charte doivent être

restreints,

[t]he Court must be guided by the values and principles [l]es tribunaux doivent être guidés par des valeurs et des
essential to a free and democratic society which I principes essentiels à une société libre et démocratique,
believe embody, to name but a few, respect for the lesquels comprennent, selon moi, le respect de la dignité
inherent dignity of the human person, commitment to inhérente de l’être humain, la promotion de la justice et
social justice and equality, accommodation of a wide de l’égalité sociales, l’acceptation d’une grande diver-
variety of beliefs, respect for cultural and group identity, sité de croyances, le respect de chaque culture et de
and faith in social and political institutions which chaque groupe et la foi dans les institutions sociales et
enhance the participation of individuals and groups in politiques qui favorisent la participation des particuliers
society. The underlying values and principles of a free et des groupes dans la société. Les valeurs et les prin-
and democratic society are the genesis of the rights and cipes sous-jacents d’une société libre et démocratique
freedoms guaranteed by the Charter and the ultimate sont à l’origine des droits et libertés garantis par la
standard against which a limit on a right or freedom Charte et constituent la norme fondamentale en fonction
must be shown, despite its effect, to be reasonable and de laquelle on doit établir qu’une restriction d’un droit
demonstrably justified. [Emphasis added.] ou d’une liberté constitue, malgré son effet, une limite

raisonnable dont la justification peut se démontrer. [Je
souligne.]

As La Forest J. put it in Ross v. New Brunswick Comme l’a dit le juge La Forest dans Ross c. Con-
School District No. 15, [1996] 1 S.C.R. 825, at seil scolaire du district no 15 du Nouveau-Bruns-
para. 77, ultimately, any attempt to determine wick, [1996] 1 R.C.S. 825, au par. 77, en dernière
whether the impugned limit is a justifiable analyse, toute tentative en vue de déterminer si la
infringement of the freedom of expression must limite contestée constitue une atteinte justifiable à
involve a weighing of the essential principles of a la liberté d’expression doit comporter une évalua-
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free and democratic society. The enhancement of tion des principes essentiels d’une société libre et
the electoral process, through the provision of démocratique. La valorisation du processus électo-
quality, timely information, serves one of these ral grâce à une information de qualité, disponible
fundamental principles, i.e., good participation and en temps utile, sert l’un de ces principes fonda-
faith of individuals in the most important political mentaux, c.-à-d. la participation utile des citoyens
institution of all __ the electoral process. à l’institution politique la plus importante qui soit

— le processus électoral — et leur foi dans ce pro-
cessus.

(b) Purposes of Freedom of Expression: Access b) Les objectifs de la liberté d’expression:
to Information l’accès à l’information

As to the purposes underlying freedom of25 En ce qui concerne les objectifs qui sous-tendent
expression, La Forest J. in Ross, at para. 59, and la liberté d’expression, le juge La Forest dans
McLachlin J. in R. v. Zundel, [1992] 2 S.C.R. 731, Ross, précité, au par. 59, et le juge McLachlin dans
at p. 752, noted that s. 2(b) of the Charter aims at R. c. Zundel, [1992] 2 R.C.S. 731, à la p. 752, ont
permitting free expression “to the end of promot- souligné que l’al. 2b) de la Charte vise à permettre
ing truth, political or social participation, and self- la liberté d’expression «dans le but de promouvoir
fulfilment”. Following these purposes, freedom of la vérité, la participation politique ou sociale et
expression should not be considered as an end per l’accomplissement de soi». Selon ces objectifs, la
se. The promotion of an informed vote over a mis- liberté d’expression ne devrait pas être considérée
informed vote meets the three purposes and truly comme une fin en soi. Le fait de favoriser le vote
serves the core values of the freedom of expression éclairé pour éliminer le vote «à l’aveuglette» est
in a free and democratic society: by allowing compatible avec ces trois objectifs et sert vraiment
timely discussion of all published poll results, les valeurs fondamentales de la liberté d’expres-
s. 322.1 aims at fostering truth; by keeping open sion dans une société libre et démocratique: en per-
the possibility of timely debate as to the validity of mettant la discussion, en temps utile, de tous les
poll results, it promotes active political and social résultats de sondages publiés, l’art. 322.1 vise à
participation, rather than condone passiveness as to faire ressortir la vérité; en rendant possible la
poll results; by allowing for full scrutiny of the tenue, en temps utile, d’un débat sur la validité des
information carried by poll results late in the elec- résultats des sondages, il favorise la participation
tion campaign, it promotes voters’ self-fulfilment active des citoyens à la vie politique et sociale, au
by ensuring that the intention voters really want to lieu d’encourager la passivité face aux résultats des
convey in casting their vote is actually expressed. sondages; en permettant un examen valable de

l’information fournie par les résultats des sondages
communiqués tard dans les campagnes électorales,
il favorise l’épanouissement individuel des élec-
teurs en faisant en sorte que leur vote soit l’expres-
sion véritable de leurs intentions.

The quest for better information gives more26 La recherche d’une meilleure information donne
meaning to voter participation in the electoral pro- davantage de sens à la participation des électeurs
cess. The very fact that some voters base their au processus électoral. Le fait même que certains
decision on opinion survey polls may justify the électeurs fondent leur décision sur les sondages
means taken to promote voters’ right to good d’opinion peut justifier les moyens utilisés pour
information. This is consistent with the findings of appuyer le droit des électeurs à une bonne infor-
this Court that one of the objectives underlying mation. Cela est compatible avec la conclusion de
freedom of expression is the ability of voters to notre Cour qu’un des objectifs qui sous-tendent la
make informed choices (Libman, supra, at para. liberté d’expression est la possibilité pour les élec-

19
98

 C
an

LI
I 8

29
 (

S
C

C
)



[1998] 1 R.C.S. 905THOMSON NEWSPAPERS c. CANADA (P.G.) Le juge Gonthier

54; Ford v. Quebec (Attorney General), [1988] 2 teurs de faire des choix éclairés (Libman, précité,
S.C.R. 712, at p. 767). au par. 54; Ford c. Québec (Procureur général),

[1988] 2 R.C.S. 712, à la p. 767).

As a matter of fact, in 1979, the committee on 27De fait, en 1979, le comité des sondages du
polling of the Regroupement québécois des sci- Regroupement québécois des sciences sociales a
ences sociales suggested ways to improve the use proposé des moyens en vue d’améliorer le traite-
of polls by journalists and to encourage increased ment journalistique des sondages d’opinion et de
accessibility to poll results broadcast during refer- favoriser une plus grande accessibilité aux résultats
endum campaigns. Quebec academics were con- de sondages diffusés lors de campagnes référen-
cerned that with so many polls being conducted daires. Les universitaires québécois craignaient
the public would not be able to distinguish que, dans l’effervescence du moment, l’avalanche
between “good” and “poor” polls in the heat of the des sondages ne permette pas au public de distin-
moment and that certain minimum standards of guer les «bons» des «mauvais» sondages, et que
polling would lose out to partisan considerations. certaines normes minimales de production ne
One of the committee’s recommendations was that soient pas respectées au profit de considérations
publication and broadcast of opinion polls during partisanes. Une des recommandations du Comité a
the week prior to the election be prohibited. Public été que la publication et la diffusion de tout son-
discussion on published surveys, however, would dage d’opinion soient interdites pendant la
still be allowed (Lachapelle Study, supra, at semaine précédant le jour du scrutin. La discussion
pp. 40-41). The foregoing recommendations were publique des sondages publiés serait cependant
analysed by the Commission des droits de la per- permise (Étude Lachapelle, op. cit., aux pp. 45 et
sonne du Québec in the light of the Quebec Char- 46). Ces recommandations ont été étudiées par la
ter of Human Rights and Freedoms, R.S.Q., Commission des droits de la personne du Québec à
c. C-12. As Lachapelle noted at pp. 45-46: la lumière de la Charte des droits et libertés de la

personne du Québec, L.R.Q., ch. C-12. Comme l’a
souligné le professeur Lachapelle, à la p. 53:

According to the human rights commission of Que- Selon la Commission des droits de la personne du
bec, three basic corollaries affect the public’s right to be Québec, trois corollaires fondamentaux touchant direc-
fully informed, and these must be respected in the con- tement le droit du public à une information pleine et
text of an election or referendum campaign: entière doivent être respectés dans le contexte précis

d’une campagne électorale ou référendaire:

1. the availability of accessible, unrestricted informa- 1. l’accès à une information libre et sans entrave;
tion;

2. access to plentiful, diversified information; and 2. l’accès à une information abondante et diversifiée;

3. access to accurate, high-quality information, which 3. l’accès à une information rigoureuse et de qualité,
implicitly guarantees the freedom to criticize that qui permet implicitement l’exercice d’une critique
information. libre sur cette information.

As to the appropriateness of a blackout period, Relativement à l’opportunité d’une période d’em-
Lachapelle mentioned that the Commission des bargo, le professeur Lachapelle a mentionné que la
droits de la personne du Québec expressed reserva- Commission des droits de la personne du Québec
tions and urged public debate on the issue, but avait exprimé quelques réticences, au point où elle
decided against taking a position. According to a décidé de ne pas prendre position et de réclamer
Lachapelle, “[t]he reasons for the commission’s un débat public sur la question. Au dire du profes-
indecision were that although such a prohibition seur Lachapelle, «[t]out en reconnaissant que cette
would interfere with freedom of expression, it interdiction allait à l’encontre de la liberté d’ex-
might also encourage public debate and afford vot- pression, la Commission des droits de la personne
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ers a better opportunity to consider the real issues du Québec a par contre admis qu’elle pouvait éga-
at stake. The commission also emphasized that in a lement favoriser la discussion publique et déclen-
system with no restrictions, it would be impossible cher chez les électeurs et électrices une réflexion
to correct any erroneous information published or plus poussée sur les enjeux véritables. La commis-
broadcast during the final hours of a campaign. In sion a également souligné le fait que dans un
short, this proposal would restrict the right to régime sans interdits, il est impossible, à la toute
information, as defined in the commission’s first fin d’une campagne électorale, d’apporter les cor-
two principles [corollaries], in order to promote rectifs nécessaires à la suite de la diffusion ou de la
the third.” (Lachapelle Study, at p. 46.) publication d’information erronée. En somme,

cette proposition a pour caractéristique de restrein-
dre le droit à l’information défini dans les deux
premiers corollaires au profit de l’exercice du troi-
sième.» (Étude Lachapelle, aux pp. 53 et 54.)

The position of the appellants and the intervener28 La thèse des appelantes et de l’intervenante
Canadian Civil Liberties Association regarding l’Association canadienne des libertés civiles en ce
free expression in democracy is couched on the qui concerne la place de la liberté d’expression
rationale that truth emerges through vigorous dans une démocratie est fondée sur le raisonne-
debate and more publication of polls. My col- ment que la vérité émerge d’un débat vigoureux
league adopts this view, at para. 108: des enjeux et de la publication du plus grand nom-

bre possible de sondages. Mon collègue adopte ce
point de vue, au par. 108:

But an opinion poll does not appear in a vacuum. Mais un sondage n’est pas fait dans l’abstrait. Au con-
Rather, it is published chronologically after a series of traire, il est publié chronologiquement, dans une série de
other polls which have been measuring public opinion sondages mesurant l’opinion publique durant une cam-
throughout the election. In all likelihood, other polls pagne électorale. Selon toute vraisemblance, d’autres
conducted by other polling organizations will appear in sondages effectués par d’autres maisons seront diffusés
other media outlets during the three days prior to elec- par d’autres médias au cours des trois derniers jours pré-
tion day. . . . The more polls which appear during this cédant le scrutin. [. . .] Plus il y a de sondages durant
period, the less likely that voters will base their deci- cette période, moins grand est le risque que les électeurs
sions on the inaccurate poll. basent leur décision sur le sondage inexact.

This philosophical underpinning was expressed by Ce fondement philosophique a été décrit par le
McIntyre J., speaking for the majority, in RWDSU juge McIntyre qui s’exprimait pour la majorité
v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 573, dans l’arrêt SDGMR c. Dolphin Delivery Ltd.,
where he wrote at p. 583: [1986] 2 R.C.S. 573, où il écrit ceci, à la p. 583:

The importance of freedom of expression has been La reconnaissance de l’importance de la liberté d’ex-
recognized since early times: see John Milton, Are- pression ne date pas d’hier: voir John Milton, Areopagi-
opagitica; A Speech for the Liberty of Unlicenc’d Print- tica; A Speech for the Liberty of Unlicenc’d Printing, to
ing, to the Parliament of England (1644), and as well the Parliament of England (1644), et John Stuart Mill,
John Stuart Mill, “On Liberty” in On Liberty and con- «On Liberty» dans On Liberty and considerations on
siderations on Representative Government (Oxford Representative Government (Oxford 1946), à la p. 14:
1946), at p. 14:

If all mankind minus one were of one opinion, and [TRADUCTION] Si tous les hommes sauf un étaient du
only one person were of the contrary opinion, man- même avis et qu’une seule personne fût d’avis con-
kind would be no more justified in silencing that one traire, il ne serait pas justifié que l’ensemble des
person, than he, if he had the power, would be justi- hommes bâillonnent ce seul individu, pas plus qu’il
fied in silencing mankind. ne serait justifié que ce dernier, s’il en avait le pou-

voir, bâillonne tous les autres hommes.
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And, after stating that “All silencing of discussion is an Puis, après avoir dit que [TRADUCTION] «Tout acte ayant
assumption of infallibility”, he said, at p. 16: pour effet de supprimer la discussion suppose l’infailli-

bilité de son auteur», il a ajouté à la p. 16:

Yet it is as evident in itself, as any amount of argu- [TRADUCTION] Il est toutefois évident d’une évidence
ment can make it, that ages are no more infallible qui se passe de démonstration qu’une époque n’est
than individuals; every age having held many opin- pas plus infaillible que des individus, car chaque
ions which subsequent ages have deemed not only époque a été caractérisée par un grand nombre d’opi-
false but absurd; and it is as certain that many opin- nions qui, à des époques subséquentes, ont été consi-
ions now general will be rejected by future ages, as it dérées non seulement comme fausses mais comme
is that many, once general, are rejected by the present. absurdes; et il est tout autant certain que beaucoup

d’opinions maintenant généralement acceptées seront
un jour rejetées de la même manière que le sont à pré-
sent un bon nombre d’opinions jadis courantes.

Nothing in the vast literature on this subject reduces L’importance des propos de Mill n’est nullement
the importance of Mill’s words. The principle of free- diminuée par l’abondante documentation qui traite de ce
dom of speech and expression has been firmly accepted sujet. Le principe de la liberté de parole et d’expression
as a necessary feature of modern democracy. a été accepté sans réserve comme une caractéristique

nécessaire de la démocratie moderne.

According to this rationale, if there are distorting Suivant ce raisonnement, s’il y a effet déformant, il
effects, these should be dealt with through correc- appartient aux moyens disponibles dans le milieu
tive response of civil society (e.g., the media, polit- de la contrer (par exemple les médias, les partis
ical parties, private individuals, etc.), not through politiques, de simples particuliers) et non à l’État
coercive action by the state. There is a serious de le faire par mesures correctives. Toutefois, l’ap-
problem with relying unreservedly on this rationale plication sans réserve de ce raisonnement aux élec-
when it comes to elections. To say that truth most tions soulève un problème sérieux. Affirmer que la
reliably emerges by means of correction through vérité émerge de l’effet correcteur de la publica-
more polls is to assume an ongoing debate. In elec- tion de sondages supplémentaires, c’est présumer
tions, the debate ends with the vote. A multiplicity l’existence d’un débat qui se continue. Or, dans les
of potentially inaccurate polls, none of which are campagnes électorales, le débat prend fin le jour
in time to permit debate, fosters confusion and du scrutin. Une multiplicité de sondages potentiel-
offers little protection to the public. Errors and lement inexacts, dont aucun ne serait publié en
misinformation may be corrected after the elec- temps utile pour qu’il puisse être débattu, engendre
tion, but the value of the correction is lost. Elec- la confusion et offre peu de protection au public. Il
tions suggest that a special remedy may be in est possible, après l’élection, de corriger des
order: namely, a requirement that information be erreurs et de rectifier une mauvaise information,
timely so as to avoid the harm occurring in the first mais de telles mesures n’ont plus d’utilité. Dans le
place. cas des élections, une mesure spéciale semble

s’imposer, soit l’obligation de communiquer l’in-
formation en temps utile, de manière à prévenir le
mal.

(c) Purpose of Section 322.1 c) L’objet de l’art. 322.1

The purpose of s. 322.1 is to improve informa- 29L’article 322.1 a pour objet d’améliorer la qua-
tion to the public during election campaigns. Its lité de l’information dont dispose le public pendant
primary objective is positive rather than negative. les campagnes électorales. Son principal objectif
Section 322.1 does not purport to suppress an evil est de nature positive plutôt que prohibitive. L’ar-
per se, such as obscenity in R. v. Butler, [1992] 1 ticle 322.1 ne vise pas à éliminer un mal propre-
S.C.R. 452, or hate propaganda in Keegstra, supra. ment dit, telle l’obscénité dans R. c. Butler, [1992]
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It aims at balancing and enhancing Charter rights, 1 R.C.S. 452, ou la propagande haineuse dans
namely the informed exercise of the right to vote Keegstra, précité. Il tend plutôt à concilier et à ren-
and a fundamental purpose of freedom of expres- forcer des droits garantis par la Charte, savoir
sion, i.e., informed participation in the electoral l’exercice éclairé du droit de vote ainsi qu’un
process. If one wants to identify a harm in the aspect fondamental de la liberté d’expression,
instant case, it would be a lack of enhancement of c.-à-d. la participation éclairée au processus électo-
the electoral process through timely information. ral. Si on tient à identifier un mal en l’espèce, il
Section 322.1 aims at improving the search for s’agit de l’affaiblissement du processus électoral
truth, by providing for the timeliness of the publi- par l’absence de communication de l’information
cation of poll results, so as to allow discussion, not en temps utile. L’article 322.1 n’a pas pour but
simply proscribing polls. It in no way dictates or l’interdiction des sondages mais il vise plutôt à
deals with the content of expression. favoriser la recherche de la vérité en pourvoyant à

la publication de leurs résultats en temps utile,
pour qu’ils puissent être discutés. En aucune façon
concerne-t-il ou dicte-t-il le contenu de cette forme
d’expression.

The Charter should not become an impediment30 La Charte ne doit pas devenir un obstacle au
to social and democratic progress. It should not be progrès social et démocratique. Elle ne doit pas
made to serve substantial commercial interests in être mise au service de puissants intérêts commer-
publishing opinion poll results, by defeating a rea- ciaux désireux de publier des résultats de son-
sonable attempt by Parliament to allay potential dages, en faisant échouer une tentative raisonnable
distortion of voter choice. du Parlement de prévenir la dénaturation poten-

tielle du choix exprimé par les électeurs.

Parliament adopted s. 322.1 without expressed31 En réponse à une préoccupation de longue date,
opposition, following lengthy, extensive, in-depth le Parlement a adopté sans opposition l’art. 322.1,
studies and consideration over several decades, in au terme de dizaines d’années de réflexion et
response to a long-standing concern. Being them- d’études longues et approfondies. Étant les princi-
selves the very objects of elections, members of paux acteurs du processus électoral, les députés
Parliament were in the best position to assess the étaient les personnes les mieux placées pour éva-
effects of polls in electoral campaigns and their luer les effets des sondages pendant les campagnes
impact on individual voters. In the proceedings, it électorales ainsi que leur influence sur les élec-
has not been suggested that members of Parliament teurs. Personne n’a prétendu, au cours des pré-
had any interest other than to foster the integrity of sentes procédures, que les députés étaient motivés
the electoral process by avoiding voters being mis- par quelque autre intérêt que celui de renforcer
led on facts through denial of an opportunity for l’intégrité du processus électoral en évitant que les
scrutiny and discussion. électeurs soient induits en erreur sur des faits parce

qu’on leur refuse la possibilité de bien les exami-
ner et d’en discuter.

(d) Evidence d) La preuve

Social science studies composed much of the32 Une grande partie de la preuve présentée au juge
evidence submitted before the motions judge. In des requêtes était composée d’études réalisées dans
that respect, Somers J. rightly stated, at p. 142: le domaine des sciences sociales. À cet égard, le

juge Somers a, avec raison, affirmé ce qui suit, à la
p. 142:
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[I]t would be a mistake to look only at social science [TRADUCTION] [C]e serait une erreur que d’examiner
evidence in assessing whether the objective is pressing seulement la preuve fondée sur les sciences sociales
and substantial. . . . Of course, social science data are pour évaluer si l’objectif est urgent et réel. [. . .] Bien
ready evidence of the importance of different problems, entendu, les données produites par les sciences sociales
but it is not the only evidence courts should consider, sont des éléments de preuve disponibles sur l’impor-
nor should it be given decisive weight or considered tance de divers problèmes, mais il ne s’agit pas des seuls
requisite to government action. Thus, even if social sci- éléments de preuve que les tribunaux doivent examiner
ence evidence is found to be inconclusive, it is still pos- et il ne faut pas non plus leur accorder un poids décisif
sible to ground a pressing objective on evidence of ni les considérer comme un préalable à l’action gouver-
extended public debate of an issue or by looking at the nementale. En conséquence, même si la preuve fondée
actions of other democracies. On this application, it is sur les sciences sociales est jugée non concluante, il
clear from the number of times a concern about polling demeure possible d’étayer l’existence d’un objectif
was raised by the public and in reports stemming from urgent en prouvant qu’une question fait l’objet d’un
public consultation, that many considered this to be a large débat public ou en examinant les mesures prises
pressing issue. . . . In a democracy, it is to be expected dans d’autres démocraties. Dans le cadre de la présente
that representatives will react to such a debate, either requête, il ressort clairement du nombre de fois que des
through private members bills or government legisla- préoccupations concernant les sondages ont été soule-
tion; it might be an institutional failure if they did not. vées par le public et dans des rapports issus de consulta-
[Emphasis added.] tions publiques que de nombreuses personnes estiment

qu’il s’agit d’une question urgente. [. . .] Dans une
démocratie, on s’attend à ce que les élus réagissent à un
tel débat, soit par le dépôt par des députés de projets de
loi, soit par des mesures législatives sur initiative du
gouvernement; le défaut d’agir des élus pourrait bien
constituer un manquement institutionnel. [Je souligne.]

As outlined earlier in these reasons, Somers J. 33Comme je l’ai souligné, le juge Somers dispo-
had ample material to support his position that, sait amplement d’éléments au soutien de sa con-
taken as a whole, the evidence “serves to buttress clusion que la preuve, prise globalement, [TRADUC-
the respondent’s contention that the unregulated TION] «étaye la prétention de l’intimé que la
distribution of poll results is not without its poten- distribution non réglementée des résultats de son-
tial problems” (p. 121). It must be pointed out that dages n’est pas sans problèmes potentiels»
the Court of Appeal unanimously accepted Somers (p. 121). Il convient de souligner que la Cour d’ap-
J.’s observations and findings of facts regarding pel a unanimement accepté les observations et les
his s. 1 analysis (see (1996), 30 O.R. (3d) 350, at conclusions de fait du juge Somers en ce qui con-
pp. 359-60). The evidence shows that there exists a cerne son analyse selon l’article premier (voir
long-standing concern about the publication of (1996), 30 O.R. (3d) 350, aux pp. 359 et 360). Il
opinion survey results during election campaigns ressort de la preuve que la publication des son-
in Canada. In the last 30 years at least, several dages d’opinion pendant les campagnes électorales
reports have studied and discussed this issue in constitue une préoccupation de longue date au
depth. Canada. Au cours des 30 dernières années tout au

moins, plusieurs rapports ont examiné et analysé la
question en profondeur.

In the instant case, at p. 143, Somers J. rightly 34En l’espèce, le juge Somers a à juste titre con-
found that clu, à la p. 143,

it is reasonable to presume that polls can harm the elec- [TRADUCTION] [qu’i]l est raisonnable de présumer que
toral process. I rely here on the following evidence: les sondages peuvent porter atteinte au processus électo-

ral. Je me fonde à cet égard sur les éléments de preuve
suivants:
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(1) the sheer prevalence of polling results (22 national 1) le simple fait de l’omniprésence des sondages (22
polls reported during the 1988 election, mentioned sondages nationaux ont été recensés pendant la cam-
in some 30 per cent of television coverage); pagne électorale de 1988 et mentionnés dans 30 pour

100 des reportages télévisés);

(2) awareness of poll results amongst 70 to 80 per cent 2) la connaissance, par 70 à 80 pour 100 du public, des
of the public; résultats des sondages;

(3) methodological information necessary of critical 3) l’absence très fréquente, dans les reportages, de l’in-
evaluation is very frequently absent from reporting; formation nécessaire sur la méthodologie utilisée

pour faire une appréciation critique des sondages;

(4) the lack of a corrective response time when polls are 4) l’absence d’un délai de rectification lorsque les son-
published close to election day. dages sont publiés peu de temps avant le jour du

scrutin.

In reaching these conclusions, Somers J. makes À l’appui de ses conclusions, le juge Somers réfère
specific reference to several findings of the Lortie expressément à plusieurs constatations de la Com-
Commission. Referring to its finding, at p. 457 of mission Lortie. Se référant à la conclusion sui-
its Final Report, that “recent research provides vante, qui figure à la p. 475 du Rapport final de la
strong support for the proposition that published Commission Lortie: «Bien que les maisons de son-
opinion polls can significantly influence cam- dage ne cessent de répéter que leurs données affec-
paigns and voters”, he commented (at p. 118) that tent peu le vote, des recherches récentes tendent à
“[t]he Commission based this conclusion on the prouver le contraire», le juge Somers fait le com-
fact that ‘[o]ur research demonstrates that polls did mentaire qui suit (à la p. 118): [TRADUCTION] «[l]a
have measurable effects on the conduct of election Commission a fondé cette conclusion sur le fait
campaigns and the choice voters make’ (p. 456).” qu’il ressortait de ses recherches que “les sondages

ont effectivement une influence mesurable sur la
conduite des campagnes électorales et sur les choix
de l’électorat” (pp. 473 et 474).»

As he stated, at p. 119:35 Comme dit le juge Somers, à la p. 119:

. . . the evidence presented dealt not only with the effect [TRADUCTION] . . . la preuve présentée portait non seule-
of polls on voters, but also with problems associated ment sur l’effet des sondages sur les électeurs, mais éga-
with the undue influence, late publication and accuracy lement sur des problèmes liés à l’influence indue des
of polls. The evidence pointed to a general worry about sondages, à leur publication tard dans les campagnes
the “undue influence” of opinion polls on the election électorales et à leur exactitude. La preuve a révélé
process. This influence is said to flow from two related l’existence d’une inquiétude généralisée à l’égard de
factors. The first is that the polls are presented as scien- l’«influence indue» des sondages d’opinion sur le pro-
tific and authoritative. The second is that despite this cessus électoral. Cette influence découlerait, affirme-t-
presentation, the public is often not given the informa- on, de deux facteurs connexes. Le premier est le fait que
tion needed to gauge a poll’s true accuracy. [Emphasis les sondages sont présentés comme ayant un caractère
added.] scientifique et faisant autorité. Le deuxième est que,

malgré qu’ils soient présentés ainsi, il arrive souvent
qu’on ne fournisse pas au public l’information néces-
saire pour évaluer leur exactitude. [Je souligne.]

This is further explained in the Lortie Commission Des explications supplémentaires sont données
Final Report (p. 455 quoted at p. 119 of the judg- dans le Rapport final de la Commission Lortie (à
ment): la p. 473, et citées à la p. 119 du jugement):

Because they are presented as “scientific”, published Parce qu’ils sont présentés comme «scientifiques»,
opinion polls raise issues of public confidence in the les sondages d’opinion diffusés par les médias suscitent
integrity of the electoral process. Notwithstanding their des inquiétudes quant à la confiance du public dans l’in-
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claims to scientific validity and accuracy in representing tégrité du processus électoral. En dépit de la précision
the views of all potential voters, opinion polls are sus- scientifique revendiquée par leurs auteurs, les sondages
ceptible to many forms of error and misrepresentation. sont sujets à maintes erreurs et distorsions. La précision
The apparent precision of the data they report fails to apparente de leurs données occulte le fait qu’ils ne sont
reflect the fact that they are estimates of the distribution jamais qu’une estimation de la distribution de l’opinion
of opinion at a given time. Yet their apparent authority à un moment donné. Leur apparence de rigueur leur
gives them considerable influence over the conduct of confère néanmoins une influence considérable sur la
campaigns and the choices made by voters. [Emphasis conduite des campagnes et l’issue des scrutins. [Je sou-
added.] ligne.]

Somers J. also found, at p. 142, that the interna- 36Le juge Somers conclut également, à la p. 142,
tional review of legislation regarding publication que l’examen des dispositions législatives en
of opinion poll results during elections was “strong vigueur dans d’autres pays relativement à la publi-
evidence of a pressing objective”. At least six cation des résultats de sondages d’opinion pendant
European Union countries have some form of pol- les campagnes électorales apportait [TRADUCTION]
ling blackout, ranging in duration from five days «une preuve solide de l’existence d’un objectif
in Spain to the entire length of the election in Por- urgent». Au moins six pays membres de l’Union
tugal. French regulations prohibit publication dur- européenne interdisent, dans une plus ou moins
ing the last week before a round of voting for pres- large mesure, la publication des sondages pendant
idential, legislative, or European elections. In les campagnes électorales. La durée de cette inter-
Belgium, the prohibition lasts 30 days. Greece, diction va de cinq jours en Espagne à toute la
Brazil, South Africa, South Korea, Japan, and Aus- durée de la campagne électorale au Portugal. En
tralia enacted legislation to regulate or ban the France, il est interdit de publier des sondages pen-
publication of poll results. The Lachapelle Study, dant la semaine qui précède un tour de scrutin dans
supra, concluded its international survey, at p. 68, le cadre des élections présidentielles, législatives
by asserting that: ou européennes. En Belgique, la durée de l’inter-

diction est de 30 jours. En outre, des mesures
législatives réglementant ou interdisant la publica-
tion de sondages ont été adoptées en Grèce, au
Brésil, en Afrique du Sud, en Corée du Sud, au
Japon et en Australie. L’Étude Lachapelle, op. cit.,
a conclu son survol de la situation à l’échelle inter-
nationale, en affirmant ce qui suit, à la p. 79:

A review of the legislation of various countries Il ressort de ce survol de la législation de divers pays
reveals that governments tend toward outright banning que les gouvernements ont davantage tendance à inter-
of polls near the end of election campaigns rather than dire carrément les sondages vers la fin des campagnes
requiring the publication of a specifications sheet. Only électorales plutôt que d’exiger la publication d’une fiche
France has chosen both options. However, every law is technique, seule la France ayant choisi ces deux options.
imperfect and can only partially regulate as multifaceted Toutefois, toute législation demeure en soi imparfaite et
a practice as polling. [Emphasis added.] ne peut que partiellement réglementer une pratique, telle

celle des sondages, ayant de multiples facettes. [Je sou-
ligne.]

The fact that so many democratic, industrialized Le fait qu’autant de nations industrialisées de tra-
nations have passed legislation in this particular dition démocratique aient adopté des mesures
area is further evidence of the importance of the législatives en la matière est une preuve supplé-
problem. Extensive polling is a relatively recent mentaire de l’importance du problème. La prolifé-
phenomenon. That some countries have not ration des sondages est un phénomène relativement
responded does not detract from the fact that many récent. Le fait que certains pays n’ont pas réagi à
have. To make the response of others to political or ce phénomène n’enlève rien au fait que de nom-
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social concerns a pre-requisite to legislation would breux autres l’ont fait. Ériger la prise de mesures
transform the Charter into a sword against social par d’autres pays à l’égard de problèmes politiques
progress and stultify government action. ou sociaux en préalable à l’adoption de mesures

législatives en la matière aurait pour effet de faire
de la Charte une arme contre le progrès social et
d’étouffer l’action gouvernementale.

In their factum, the appellants refer to a decision37 Dans leur mémoire, les appelantes se sont réfé-
of the Alberta Court of Appeal, Canada (Attorney rées à l’arrêt Canada (Attorney General) c. Somer-
General) v. Somerville, [1996] 8 W.W.R. 199, to ville, [1996] 8 W.W.R. 199, de la Cour d’appel de
support the view that Parliament’s objective as to l’Alberta au soutien de leur prétention que l’objec-
the impugned legislation is not permissible under tif que vise le Parlement par la disposition législa-
the Charter. In Somerville, the Court of Appeal tive contestée n’est pas autorisé par la Charte.
held that certain provisions of the Canada Elec- Dans cet arrêt, la Cour d’appel a conclu que cer-
tions Act which, among other things, limited third taines dispositions de la Loi électorale du Canada
party advertising expenses during a federal elec- ayant notamment pour effet de limiter à 1 000 $
tion campaign to a maximum of $1,000 per indi- par personne les frais de publicité que peuvent
vidual, were contrary to freedom of expression engager des tiers lors des campagnes électorales
under the Charter. Conrad J.A., Harradence J.A. fédérales étaient incompatibles avec la liberté
concurring, stated, at pp. 228 and 231, that: d’expression garantie par la Charte. Le juge Con-

rad a déclaré ceci, avec l’appui du juge Harra-
dence, aux pp. 228 et 231:

The Attorney General argues that unrestricted third [TRADUCTION] Le procureur général prétend que la
party advertising could distort the political process. publicité illimitée par les tiers peut dénaturer le proces-

sus politique.

. . . . . .

This legislation bans input. This is a case where the La mesure législative en cause interdit à des personnes
objective of the legislation is not trying to balance de s’exprimer. Dans la présente affaire, l’objectif de la
expenditures of outside groups, the press and parties. mesure législative n’est pas d’établir un équilibre entre
Rather, one is led to conclude that the very aim or pur- les dépenses engagées par des groupes extérieurs, la
pose of this legislation is to ensure that third parties can- presse et les parties. On est plutôt amené à conclure que
not be heard in any effective way and that political par- le but ou l’objet même de cette mesure est de faire en
ties are entitled to preferential protection. Its objective sorte que les tiers ne puissent se faire entendre de
strikes at the core of these fundamental rights and free- manière efficace et que certains partis politiques jouis-
doms, and is arguably legislation which has as its very sent d’une protection préférentielle. Son objectif touche
purpose the restriction of these rights and freedoms, au cœur même de ces libertés et droits fondamentaux, et
which can never be justified. [Emphasis added by the il est possible de soutenir qu’il s’agit d’une mesure
appellants.] législative qui a pour objet la restriction de ces droits et

libertés, restriction qui ne peut jamais être justifiée.
[Soulignement et italiques ajoutés par les appelantes.]

In Libman, supra, at para. 56, the Somerville deci- Dans l’arrêt Libman, précité, au par. 56, l’arrêt
sion was unanimously criticized inasmuch as this Somerville a été unanimement critiqué dans la
Court declared “that the objective of Quebec’s ref- mesure où notre Cour a déclaré que «l’objectif de
erendum legislation [of promoting fairness in a la loi référendaire québécoise [qui consiste à favo-
democratic process through a certain equality of riser l’équité du processus démocratique en visant
resources] is highly laudable, as is that of the à égaliser les ressources disponibles] est fort loua-
Canada Elections Act”. In Libman, the system set ble, au même titre que l’objectif de la Loi électo-
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up by the referendum legislation restricted inde- rale du Canada». Dans Libman, le régime établi
pendent spending, thus freedom of expression, in par la loi référendaire limitait les sommes que les
order “to preserve a balance in the promotion of particuliers pouvaient engager et, de ce fait, portait
the options and favour an informed and truly free atteinte à la liberté d’expression de ces derniers
exercise of the right to vote” (para. 54 (emphasis «pour préserver l’équilibre dans la diffusion des
added)). The instant case aims at this very objec- options et favoriser un exercice éclairé et véritable-
tive. ment libre du droit de vote» (par. 54 (je souligne)).

L’objectif visé en l’espèce est exactement le
même.

Considering that the legislative objective of 38Étant donné que l’objectif visé par l’art. 322.1
s. 322.1 of the Canada Elections Act is consistent de la Loi électorale du Canada est compatible avec
with and indeed enhances the objectives underly- les objectifs qui sous-tendent la liberté d’expres-
ing freedom of expression, among them the ability sion, notamment la capacité des électeurs de faire
of voters to make informed choices and the promo- des choix éclairés et l’encouragement de la partici-
tion of political and social participation, that Par- pation des citoyens à la vie politique et sociale et
liament’s concern is clearly pressing and substan- de fait les favorise, et que la préoccupation du
tial, in that it is directed to the realisation of the législateur est clairement urgente et réelle, en ce
important collective goal of safeguarding the qu’elle tend à la réalisation d’un but collectif
integrity of the electoral process (Harvey v. New important — savoir la sauvegarde de l’intégrité du
Brunswick (Attorney General), [1996] 2 S.C.R. processus électoral (Harvey c. Nouveau Brunswick
876, at para. 38), I conclude that the objective of (Procureur général), [1996] 2 R.C.S. 876, au
preventing the potentially distorting effect of pub- par. 38), je conclus que l’objectif qui consiste à
lic opinion survey results that are released late in prévenir l’effet déformant susceptible de découler
an election campaign when there is no longer a de la publication de résultats de sondages tard dans
sufficient opportunity to respond is a sufficiently les campagnes électorales, lorsqu’il ne reste plus
important objective which meets the first step of assez de temps pour y répondre, constitue un
the analysis under s. 1 of the Charter. objectif suffisamment important pour satisfaire au

premier volet de l’analyse selon l’article premier
de la Charte.

3. Proportionality Test 3. Le critère de la proportionnalité

(a) Rational Connection a) Le lien rationnel

Parliament has chosen to ban the publication, 39Le Parlement a choisi d’interdire la publication,
dissemination and broadcast of poll results from l’annonce et la diffusion de résultats de sondages
midnight on Friday before polling day through the entre minuit le vendredi qui précède le jour du
end of polling day. “The essence of rational con- scrutin et la fermeture des bureaux de scrutin.
nection is a causal relationship between the objec- [TRADUCTION] «L’essence du lien rationnel est
tive of the law and the measures enacted by the l’existence d’un lien de causalité entre l’objectif de
law. This is often a difficult matter to establish by la règle de droit et les mesures édictées par celle-
evidence, and the Supreme Court of Canada has ci. Ce lien de causalité est souvent difficile à éta-
not always insisted on direct proof of the causal blir en preuve, et la Cour suprême du Canada n’a
relationship.” (P. W. Hogg, Constitutional Law of pas toujours insisté pour qu’on en fasse la preuve
Canada (loose-leaf ed.), vol. 2, at p. 35-29.) In directe». (P. W. Hogg, Constitutional Law of
RJR-MacDonald, supra, the Court unanimously Canada (éd. à feuilles mobiles), vol. 2, à la p. 35-
agreed that a causal relationship between advertis- 29.) Dans l’arrêt RJR-MacDonald, précité, la Cour
ing and tobacco product consumption could be a accepté à l’unanimité qu’un lien de causalité
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based either on common sense, reason, or logic entre la publicité et la consommation de produits
(La Forest J., at para. 86; McLachlin J., at du tabac pouvait être fondé sur le bon sens, la rai-
paras. 156-58; and Iacobucci J., at para. 184), even son ou la logique (le juge La Forest, au par. 86; le
though the evidence may be admittedly inconclu- juge McLachlin, aux par. 156 à 158; et le juge
sive. In Butler, supra, Sopinka J. found, at p. 502, Iacobucci, au par. 184), même si la preuve peut,
that it was “reasonable to presume” that there is a reconnaı̂t-on, être non concluante. Dans Butler,
causal relationship between obscenity and harm to précité, le juge Sopinka a conclu, à la p. 502, qu’il
society. Similarly, in Ross, supra, La Forest J., est «raisonnable de supposer» qu’il existe un lien
writing for the Court, held, at para. 101, that it was de causalité entre l’obscénité et le préjudice causé
“reasonable to anticipate” that there is a causal link à la société. De même, dans Ross, précité, le juge
between anti-Semitic activity by school teachers La Forest, s’exprimant au nom de la Cour, a con-
outside school and discriminatory attitudes within clu, au par. 101, qu’il était «raisonnable de s’atten-
school. dre» à ce qu’il existe un lien de causalité entre les

activités antisémites d’enseignants à l’extérieur des
écoles et les attitudes discriminatoires qui avaient
cours à l’intérieur de celles-ci.

In the instant case, the rational connection is40 En l’espèce, le lien rationnel est évident. Les
self-evident. Opinion polls significantly influence sondages d’opinion influencent de façon impor-
voter choice and electoral campaigns. It follows tante le choix des électeurs et les campagnes élec-
that the publication of inaccurate, though authori- torales. Il s’ensuit que la publication de résultats de
tative, opinion survey results that go uncorrected sondages qui, quoiqu’ils fassent autorité, sont
may well lead to voters making misinformed deci- inexacts et ne sont pas rectifiés, peut fort bien
sions. Logically, there is a reasoned apprehension amener les électeurs à prendre des décisions mal
that voters will be deprived of the full exercise of éclairées. Logiquement, il existe une appréhension
their franchise. Its importance is measured by the raisonnée que certains électeurs soient privés de la
significant influence of polls on voters and the possibilité d’exercer pleinement leur droit de vote.
prevalence of misleading polls. Ensuring that polls L’importance de cette appréhension se mesure à
that cannot be adequately, publicly and indepen- l’influence des sondages sur les électeurs et à la
dently evaluated as to their correctness because of fréquence des sondages trompeurs. Or, le fait d’in-
insufficient time are not published clearly terdire la publication de sondages dont l’exactitude
addresses this problem. Voters are free to cast their ne peut, par manque de temps, être évaluée de
ballot as they see fit; however, the democratic pro- manière adéquate, publique et indépendante, vise
cess cares about each voter and should not tolerate clairement à résoudre ce problème. Les électeurs
the fact that, in the pooling booth, some voters sont libres de voter comme ils l’entendent. Cepen-
would express themselves on the basis of mislead- dant, le processus démocratique implique chaque
ing, or potentially misleading, information that is électeur et ne devrait pas tolérer le fait que, dans
de facto immunized from scrutiny and criticism. l’isoloir, certains électeurs expriment leur choix

sur la foi de renseignements trompeurs ou poten-
tiellement trompeurs, renseignements qui sont de
facto à l’abri de tout examen ou critique.

(b) Minimal Impairment b) L’atteinte minimale

In my view, there is no doubt that s. 322.1 con-41 À mon avis, il ne fait aucun doute que
stitutes a genuine mediation between the rights of l’art. 322.1 constitue un véritable compromis entre
voters to receive information in a timely fashion, le droit des électeurs d’obtenir de l’information en
and the right of pollsters and publishers freely to temps utile et celui des sondeurs et des diffuseurs
provide the information they want. Not only does de fournir librement l’information de leur choix.
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the legislation protect the rights of voters but it Non seulement cette mesure législative protège-t-
does so by serving one of the very purposes of elle les droits des électeurs, mais elle le fait en ser-
freedom of expression, that is informing while vant l’un des objectifs mêmes de la liberté d’ex-
allowing for political debate and discussion. As pression, celui d’informer le public tout en permet-
mentioned earlier, the provision also strikes a bal- tant la discussion et les débats politiques. Comme
ance between two basic aspects of voters’ right to je l’ai déjà dit, cette disposition établit également
information, that are, on the one hand, the availa- un équilibre entre deux aspects fondamentaux du
bility of accessible, unrestricted, plentiful, diversi- droit des électeurs à l’information: d’une part, la
fied information and, on the other, the timely disponibilité d’une information accessible, abon-
availability of factual information that may be mis- dante, diversifiée et non assortie de restrictions;
leading so as to allow for scrutiny and criticism. d’autre part, l’accès en temps utile à l’information

factuelle qui est susceptible d’être trompeuse, de
manière à en permettre l’examen minutieux et la
critique.

In matching means to ends and asking whether 42En comparant la fin et les moyens et en se
rights are impaired as little as possible, a legisla- demandant s’il a été porté atteinte le moins possi-
ture mediating between the claims of competing ble aux droits en cause, le législateur qui est appelé
groups will be forced to strike a balance without à arbitrer les revendications de groupes concur-
the benefit of absolute certainty concerning how rents sera obligé de trouver le point d’équilibre
that balance is best struck (Irwin Toy, supra, at sans certitude absolue quant à la réponse optimale
p. 993). As the majority also held in Irwin Toy, at (Irwin Toy, précité, à la p. 993). Comme ont égale-
p. 999: “This Court will not, in the name of mini- ment conclu les juges de la majorité dans cet arrêt,
mal impairment, take a restrictive approach to à la p. 999: «Cette Cour n’adoptera pas une inter-
social science evidence and require legislatures to prétation restrictive de la preuve en matière de
choose the least ambitious means to protect vulner- sciences humaines, au nom du principe de l’at-
able groups.” I share the respondent’s view that teinte minimale, et n’obligera pas les législatures à
this Court should not second-guess the wisdom of choisir les moyens les moins ambitieux pour proté-
Parliament in its endeavour to draw the line ger des groupes vulnérables.» Je suis d’avis
between competing credible evidence, once it has comme l’intimé que notre Cour ne devrait pas met-
been established, on the civil standard of proof, tre en doute la sagesse du Parlement dans ses
that Parliament’s objective was pressing and sub- efforts pour faire la part des choses à même les élé-
stantial: ments de preuve contradictoires mais par ailleurs

crédibles, une fois qu’il a été établi, suivant la
norme de preuve applicable en matière civile, que
l’objectif du législateur est urgent et réel:

When striking a balance between the claims of compet- Pour trouver le point d’équilibre entre des groupes con-
ing groups, the choice of means, like the choice of ends, currents, le choix des moyens, comme celui des fins,
frequently will require an assessment of conflicting sci- exige souvent l’évaluation de preuves scientifiques con-
entific evidence and differing justified demands on tradictoires et de demandes légitimes mais contraires
scarce resources. Democratic institutions are meant to quant à la répartition de ressources limitées. Les institu-
let us all share in the responsibility for these difficult tions démocratiques visent à ce que nous partagions tous
choices. Thus, as courts review the results of legisla- la responsabilité de ces choix difficiles. Ainsi, lorsque
ture’s deliberations, particularly with respect to the pro- les tribunaux sont appelés à contrôler les résultats des
tection of vulnerable groups, they must be mindful of délibérations du législateur, surtout en matière de pro-
the legislature’s representative function. tection de groupes vulnérables, ils doivent garder à l’es-

prit la fonction représentative du pouvoir législatif.

(Irwin Toy, at p. 993.) (Irwin Toy, à la p. 993.)

19
98

 C
an

LI
I 8

29
 (

S
C

C
)



916 [1998] 1 S.C.R.THOMSON NEWSPAPERS v. CANADA (A.G.) Gonthier J.

At this stage, the question is whether there is a43 À ce stade-ci la question est de savoir s’il existe,
reasonable basis, on the evidence tendered, for à la lumière de la preuve présentée, un fondement
concluding that a blackout on all opinion polls dur- raisonnable permettant de conclure que l’imposi-
ing the last weekend of an election campaign and tion d’un embargo visant tous les sondages d’opi-
during election day impaired freedom of expres- nion durant la fin de semaine précédant le jour du
sion as little as possible given the government’s scrutin et le jour du scrutin lui-même porte atteinte
pressing and substantial objective (Irwin Toy, at le moins possible à la liberté d’expression compte
p. 994). Parliament is not bound to find the least tenu de l’objectif urgent et réel poursuivi par le
intrusive nor the best means. This would be too gouvernement (Irwin Toy, à la p. 994). Le législa-
high a standard for our elected representatives to teur n’est pas tenu de trouver le moyen le moins
meet. In RJR-MacDonald, supra, at para. 160, attentatoire ni encore le meilleur moyen. Il s’agi-
McLachlin J. stated: rait d’une norme trop élevée pour nos élus. Dans

RJR-MacDonald, précité, au par. 160, le juge
McLachlin déclare ceci:

[T]he government must show that the measures at issue [L]e gouvernement doit établir que les mesures en cause
impair the right of free expression as little as reasonably restreignent le droit à la liberté d’expression aussi peu
possible in order to achieve the legislative objective. que cela est raisonnablement possible aux fins de la réa-
The impairment must be “minimal”, that is, the law lisation de l’objectif législatif. La restriction doit être
must be carefully tailored so that rights are impaired no «minimale», c’est-à-dire que la loi doit être soigneuse-
more than necessary. The tailoring process seldom ment adaptée de façon à ce que l’atteinte aux droits ne
admits of perfection and the courts must accord some dépasse pas ce qui est nécessaire. Le processus d’adap-
leeway to the legislator. If the law falls within a range of tation est rarement parfait et les tribunaux doivent accor-
reasonable alternatives, the courts will not find it over- der une certaine latitude au législateur. Si la loi se situe
broad merely because they can conceive of an alterna- à l’intérieur d’une gamme de mesures raisonnables, les
tive which might better tailor objective to infringe- tribunaux ne concluront pas qu’elle a une portée trop
ment. . . . [Emphasis added.] générale simplement parce qu’ils peuvent envisager une

solution de rechange qui pourrait être mieux adaptée à
l’objectif de la violation . . . [Je souligne.]

(See also Harvey v. New Brunswick (Attorney Gen- (Voir également Harvey c. Nouveau-Brunswick
eral), supra, at para. 47, per La Forest J.) (Procureur général), précité, au par. 47, le juge

La Forest.)

In Keegstra, supra, Dickson C.J. also noted at Dans Keegstra, précité, le juge en chef Dickson dit
pp. 784-85: aussi, aux pp. 784 et 785:

In assessing the proportionality of a legislative enact- Dans l’appréciation de la proportionnalité d’une dis-
ment to a valid governmental objective, however, s. 1 position législative avec un objectif gouvernemental
should not operate in every instance so as to force the valable, toutefois, l’article premier ne doit pas jouer
government to rely upon only the mode of intervention dans tous les cas de manière à contraindre le gouverne-
least intrusive of a Charter right or freedom. It may be ment à n’intervenir que de la manière qui porte le moins
that a number of courses of action are available in the possible atteinte à un droit ou à une liberté garantis par
furtherance of a pressing and substantial objective, each la Charte. Il se peut en effet qu’il y ait plusieurs moyens
imposing a varying degree of restriction upon a right or d’atteindre un objectif urgent et réel, dont chacun
freedom. In such circumstances, the government may impose un degré plus ou moins grand de restriction à un
legitimately employ a more restrictive measure, either droit ou à une liberté. Dans ces circonstances, le gouver-
alone or as part of a larger programme of action, if that nement peut légitimement recourir à une mesure plus
measure is not redundant, furthering the objective in restrictive, soit isolément soit dans le cadre d’un plan
ways that alternative responses could not, and is in all d’action plus étendu, pourvu que cette mesure ne fasse

pas double emploi, qu’elle permette de réaliser l’objectif
de façons qui seraient impossibles par le biais d’autres
mesures, et qu’elle soit à tous autres égards proportion-
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other respects proportionate to a valid s. 1 aim. [Empha- née à un objectif légitime aux fins de l’article premier.
sis added.] [Je souligne.]

One can conceive of alternatives to the 44On peut concevoir des solutions autres que la
impugned measure. In RJR-MacDonald, supra, at mesure contestée. Dans RJR-MacDonald, précité,
para. 160, McLachlin J. stated: “if the government au par. 160, le juge McLachlin déclare que «si le
fails to explain why a significantly less intrusive gouvernement omet d’expliquer pourquoi il n’a
and equally effective measure was not chosen, the pas choisi une mesure beaucoup moins attentatoire
law may fail” (emphasis added). I conclude that et tout aussi efficace, la loi peut être déclarée non
these alternative measures cannot pretend to valide» (je souligne). J’arrive à la conclusion
equally serve the objective of preventing the qu’aucune de ces solutions de rechange ne saurait
potentially distorting effect of public opinion sur- prétendre servir aussi bien l’objectif visé, savoir
vey results that are released late in an election éviter l’effet potentiellement déformant de résul-
campaign when there is no longer a sufficient tats de sondages publiés tard dans la campagne
opportunity to respond, and be as effective when électorale, alors qu’il ne reste plus assez de temps
compared to the measure at issue. pour y répliquer, et être aussi efficace que la

mesure en litige.

One of the suggested alternatives is mandatory 45L’une des solutions de rechange proposées est la
publication of methodological information. Since publication obligatoire d’information sur la métho-
poll results would be allowed to be published up dologie utilisée. Comme la publication de résultats
until the last minute of the election campaign, it de sondages serait autorisée jusqu’à la toute fin de
supposes that voters can, looking at that method- la campagne électorale, les électeurs seraient en
ological information, decide for themselves if the mesure, à partir de cette information, de décider
poll was properly conducted and ascertain whether par eux-mêmes si un sondage a été établi convena-
the results are reliable. Absent sufficient time for blement et de déterminer si ses résultats sont
public discussion of the poll results, it is unlikely fiables. En l’absence d’une période qui soit suffi-
that this alternative would be of real assistance as samment longue pour permettre la discussion
voters may lack the requisite knowledge to prop- publique des résultats des sondages, il est peu pro-
erly assess the results. The publication of method- bable que cette solution soit vraiment utile, car il
ological information is useful when analysts and est possible que les électeurs n’aient pas les con-
political parties have sufficient time to evaluate its naissances requises pour évaluer convenablement
validity. ces résultats. La publication d’information métho-

dologique est utile lorsque analystes et partis poli-
tiques ont suffisamment de temps pour évaluer sa
validité.

The second proposed solution is to create a pun- 46La deuxième solution proposée est de pénaliser
ishment for publishing false poll results. Once la publication de faux résultats de sondages. Cette
again, the proposal suffers from serious shortcom- proposition présente elle aussi de sérieuses
ings. Firstly, the prohibition is unlikely to prevent lacunes. Premièrement, l’interdiction n’empêche-
voters from being misled. Despite successful pros- rait vraisemblablement pas les électeurs d’être
ecution, the damage to voters would already have induits en erreur. Même si des poursuites étaient
been done. Secondly, even if one were to assume intentées avec succès, le tort aurait déjà été causé.
that such a prohibition, coupled with severe sanc- Deuxièmement, même dans l’hypothèse qu’une
tions, would serve as a deterrent, it would only aim telle interdiction, assortie de peines sévères, aurait
at intentional deception. Consequently erroneous un effet dissuasif, elle ne viserait que les cas de
polls whose results will not have been considered tromperie intentionnelle. En conséquence, des son-
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due to lack of time will still mislead voters and dages erronés, dont les résultats n’auraient pas été
remain unpunished. examinés faute de temps, continueraient d’induire

en erreur les électeurs, et leur publication resterait
impunie.

In summary, there is simply no equally effective47 En résumé, il n’existe tout simplement pas de
alternative to the current short-term blackout for solution de rechange aussi efficace que le court
achieving the legislative objective. embargo en vigueur actuellement pour réaliser

l’objectif visé par la loi.

What is then the scope of s. 322.1? It is claimed48 Quelle est donc alors la portée de l’art. 322.1?
that s. 322.1 is overbroad in that it prohibits polls On prétend que l’art. 322.1 a une portée trop large
of all kinds regardless of their scientific nature or en ce qu’il interdit la publication de tous les types
quality. I agree with the Court of Appeal’s finding de sondages, indépendamment de leur nature ou
that the provision prohibits all opinion surveys, qualité scientifiques. Je souscris à la conclusion de
regardless of how informal they may be, la Cour d’appel que la disposition visée interdit
“hamburger polls” included. The expression tous les sondages d’opinion, si informels qu’ils
“hamburger polls” describes what is sometimes soient, y compris les [TRADUCTION] «votes au ham-
used as a marketing device during elections where burger» («hamburger polls»). Cette expression
goods are matched to political candidates or par- désigne un truc de marketing parfois utilisé lors de
ties. The sales of each item are then claimed to campagnes électorales et au moyen duquel on vend
reflect public sentiment. As amusing as it may des biens de consommation en les associant à des
sound, the expression “hamburger polls” tends to partis politiques ou à des candidats. Le nombre
suggest a clear cut line between reliable poll d’articles de chaque type ainsi vendus est ensuite
results and misleading poll results. There is no présenté comme le reflet de l’opinion publique.
such clear demarcation. To limit the ban to polls Aussi amusante qu’elle puisse paraı̂tre, l’expres-
that are acceptable to the scientific community sion «votes au hamburger» tend à indiquer l’exis-
leaves out polls that, some voters may wrongly be tence d’une ligne de démarcation nette entre les
led to believe, are representative or based on scien- résultats de sondages fiables et les résultats trom-
tific methodology, and complicates enforcement of peurs. Or, une telle ligne de démarcation n’existe
the provision. On the other hand, the information pas. Le fait de limiter l’application de l’interdiction
conveyed by “hamburger polls” is of such ques- aux sondages jugés acceptables par la communauté
tionable nature that any infringement of Charter scientifique a pour effet de permettre la publication
rights is minimal, at best. de sondages que certains électeurs pourraient à tort

considérer comme représentatifs ou fondés sur une
méthodologie scientifique, en plus de rendre plus
difficile la mise en œuvre de la mesure. Par ail-
leurs, l’information communiquée par les «votes
au hamburger» est à ce point douteuse que toute
atteinte à des droits garantis par la Charte est mini-
male, tout au plus.

I add that, considering the main legislative49 J’ajoute que, compte tenu du principal objectif
objective, I share my colleague’s view that the de la mesure législative en cause, je suis d’avis
impugned legislation does not apply to the discus- comme mon collègue que la disposition contestée
sion of previously released poll results. After stat- n’interdit pas l’analyse des résultats de sondages
ing two purposes for s. 322.1, namely to provide déjà publiés. Après avoir fait état de deux objectifs
voters with a rest period and to guard them against sous-tendant l’art. 322.1, c’est-à-dire le fait d’ac-
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an inaccurate poll which occurs late in the cam- corder aux électeurs une période de répit et de les
paign, my colleague writes, at para. 99: protéger contre la publication, tard dans les cam-

pagnes électorales, de sondages inexacts, mon col-
lègue écrit ceci au par. 99:

Accepting these as the two objectives of s. 322.1, it is Acceptant qu’il s’agit là des deux objectifs de
my view that any ambiguity in the words of the section l’art. 322.1, je suis d’avis que toute ambiguı̈té des mots
should be interpreted in accordance with those purposes, employés dans cette disposition doit être dissipée de
rather than to frustrate them. I conclude, therefore, that manière à favoriser et non à contrecarrer la réalisation
Somers J. was correct in interpreting the prohibition in de ces objectifs. En conséquence, je conclus que le juge
s. 322.1 as applying only to “new” poll results, i.e. Somers a eu raison de considérer que l’interdiction pré-
results that are undisclosed as of midnight on the Friday vue à l’art. 322.1 s’applique uniquement aux résultats de
before election day. Far from preventing old poll results «nouveaux» sondages, c’est-à-dire aux résultats qui
from being mentioned, the very raison d’être of the sec- n’ont pas encore été communiqués à minuit le vendredi
tion is that those old poll results should be aired and dis- qui précède le jour du scrutin. Loin d’empêcher que l’on
cussed in the media so that their accuracy can be fully fasse état des résultats de sondages déjà publiés, la rai-
determined in public debate. son d’être même de cet article est la diffusion et la dis-

cussion de ces sondages dans les médias de sorte que
leur exactitude puisse être débattue pleinement en
public.

The legislation prohibits broadcast, publication and La disposition en cause interdit l’annonce, la publi-
dissemination. Ejusdem generis, these expressions cation et la diffusion des résultats de sondages. Or,
refer only to the initial release of poll results. In suivant la règle ejusdem generis, ces expressions
comparison, French and Belgian regulations more ne visent que la communication initiale des résul-
clearly ban the publication, broadcast and com- tats de sondages. Par comparaison, en France et en
mentary of the surveys. Belgique, la réglementation applicable interdit plus

clairement la publication, l’annonce et le commen-
taire de sondages.

The impugned limitation minimizes the risks of 50La restriction contestée réduit au minimum les
publication and dissemination of misleading poll risques de publication et de diffusion de résultats
results on or just before the crucial moment of the de sondages trompeurs au moment décisif, soit le
polling day, by allowing just enough time (72 jour du scrutin, ou tout juste avant celui-ci, en
hours approximately), from Friday prior to election accordant tout juste assez de temps (environ 72
day to the closing of polling stations on election heures) — soit du vendredi précédant le jour du
day, to collect any undisclosed methodological scrutin jusqu’à la fermeture des bureaux de scrutin
information, assess poll results, discuss the assess- le jour de l’élection — pour recueillir toute infor-
ment, criticize the analyses, and disseminate the mation méthodologique non divulguée, évaluer les
results of the discussions throughout the electorate. résultats des sondages, discuter cette évaluation,
This period is very shortlived, especially for the critiquer les analyses et communiquer les résultats
analysis of a cross-Canada opinion poll and the des discussions à l’électorat. Ce délai est très court,
airing of the analysis, having regard to the time surtout pour faire l’analyse d’un sondage pancana-
allotted for voting and the restriction on broadcast- dien et la diffuser, compte tenu du temps consacré
ing and advertising on polling day and the day pre- au vote et des restrictions en matière de radiodiffu-
ceding. sion et de publicité applicables le jour du scrutin et

le jour qui le précède.

The Lachapelle Study suggested 72 hours, while 51L’Étude Lachapelle proposait une période de 72
the Lortie Commission recommended 48. Profes- heures, alors que la Commission Lortie recomman-
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sor Lachapelle submitted, at p. 157 of his study, dait une période de 48 heures. Le professeur
that: Lachapelle écrit, à la p. 181 de son étude:

The 72-hour blackout suggested here would put print Une période de restriction totale de soixante-douze
and broadcast journalists on the same footing and would heures ne fera que corriger une situation législative
respond to a long-standing grievance among broadcast anormale qui place les radiodiffuseurs et les diffuseurs
journalists that they face more restrictions than their dans des catégories différentes, et répondre aux histo-
print colleagues. The legislator could envisage eliminat- riques demandes des journalistes des médias électro-
ing the 48-hour rule entirely, but such a route might niques qui affirment être davantage réglementés que
jeopardize a relative consensus on the need to limit all leurs collègues de la presse écrite. Le législateur pour-
partisan information at the end of a campaign. A supple- rait envisager d’éliminer complètement la règle du qua-
mentary 24 hours would enable citizens to exercise their rante-huit heures, mais une telle avenue pourrait remet-
moral right to reply, which would encourage public dis- tre en cause un certain consensus sur la nécessité de
cussion, especially when it is a matter of deciding who limiter l’information partisane en fin de campagne. Une
will govern us for the next few years. Broadcasters and période de vingt-quatre heures supplémentaires permet-
citizens should, therefore, draw dividends from this trait aux citoyens et citoyennes d’exercer un droit de
measure. réplique qui ne peut que favoriser la discussion

publique, surtout lorsqu’il s’agit de décider qui gouver-
nera le pays pour les prochaines années. Diffuseurs et
citoyens devraient donc retirer les dividendes de cette
mesure.

The 48-hour rule mentioned by Professor La règle des 48 heures mentionnée par le profes-
Lachapelle refers to s. 213(1) of the Canada Elec- seur Lachapelle est celle prévue au par. 213(1) de
tions Act which provides that: la Loi électorale du Canada, qui se lit:

213. (1) Any person is guilty of an offence who, for  213. (1) Est coupable d’une infraction quiconque,
the purpose of promoting or opposing a particular regis- dans le but de favoriser ou de contrecarrer, directement
tered party or the election of a particular candidate, ou indirectement, un parti enregistré en particulier ou
directly or indirectly, l’élection d’un candidat en particulier:

(a) . . . the one day immediately preceding polling a) soit, [. . .] la veille du scrutin ou le jour du scrutin,
day or on polling day, advertises on the facilities of fait de la publicité en utilisant les installations d’une
any broadcasting undertaking; or entreprise de radiodiffusion;

(b) procures for publication or acquiesces in the pub- b) soit, fait obtenir [. . .], la veille du scrutin ou le jour
lication, . . . on the one day preceding polling day or du scrutin, la publication d’une annonce dans une
on polling day of an advertisement in a periodical publication périodique, ou y consent.
publication.

In Irwin Toy, supra, at issue was the determination Dans l’arrêt Irwin Toy, précité, la question en litige
of the upper age limit for the protection of children était de déterminer jusqu’à quel âge les enfants
from advertising. This Court held that the legisla- devaient être protégés contre la publicité. Notre
ture was not obliged to confine itself solely to pro- Cour a conclu que le législateur n’était pas tenu de
tecting the most clearly vulnerable group. It was se contenter de protéger uniquement le groupe le
only required to exercise reasonable judgment in plus manifestement vulnérable. Il était seulement
specifying the vulnerable group. The Court quoted tenu d’exercer de façon raisonnable son jugement
Dickson C.J. in R. v. Edwards Books and Art Ltd., dans la définition du groupe vulnérable. La Cour a
[1986] 2 S.C.R. 713, at pp. 781-82: cité les propos du juge en chef Dickson dans R. c.

Edwards Books and Art Ltd., [1986] 2 R.C.S. 713,
aux pp. 781 et 782:

I might add that I do not believe there is any magic in J’ajouterais que je ne vois rien de magique dans le
the number seven as distinct from, say, five, ten, or fif- choix du chiffre sept plutôt que, disons, cinq, dix ou
teen employees as the cut-off point for eligibility for the quinze employés comme étant le nombre limite pour
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exemption. In balancing the interests of retail employees être admissible à l’exemption. En évaluant les intérêts
to a holiday in common with their family and friends qu’ont les salariés du commerce de détail à bénéficier
against the s. 2(a) interests of those affected the Legisla- d’un jour commun de congé avec leurs familles et leurs
ture engaged in the process envisaged by s. 1 of the amis par rapport aux droits que possèdent les personnes
Charter. A “reasonable limit” is one which, having touchées en vertu de l’al. 2a), le législateur s’est engagé
regard to the principles enunciated in Oakes, it was rea- dans le processus envisagé par l’article premier de la
sonable for the legislature to impose. The courts are not Charte. Une «limite raisonnable» est une limite qui,
called upon to substitute judicial opinions for legislative compte tenu des principes énoncés dans l’arrêt Oakes,
ones as to the place at which to draw a precise line. pouvait être raisonnablement imposée par le législateur.
[Emphasis added.] Les tribunaux ne sont pas appelés à substituer des opi-

nions judiciaires à celles du législateur quant à l’endroit
où tracer une ligne de démarcation. [Je souligne.]

Based upon the current legislation, the reports and Se fondant sur la législation qui existait ainsi que
the studies available, Parliament reasonably deter- sur les rapports et études disponibles, le Parlement
mined, as it was entitled to do, that a 72-hour a décidé, comme il avait le droit de le faire, qu’une
period was necessary to allow meaningful scrutiny période de 72 heures était nécessaire pour permet-
of poll results during an election campaign. tre un examen utile de l’ensemble des résultats de

sondages dévoilés durant une campagne électorale.

Furthermore, the limitation period only affects 52En outre, la période d’interdiction ne touche
one mode of expression: opinion poll results qu’un seul mode d’expression: les résultats de son-
respecting how electors will vote at an election or dages d’opinion sur les intentions de vote des élec-
respecting an election issue that would permit the teurs ou sur une question électorale qui permettrait
identification of a political party or candidate. This d’identifier un parti politique ou un candidat. Ce
mode of expression is not a primary source of mode d’expression n’est pas une source primaire
information concerning relevant political facts. It d’information sur les faits politiques pertinents. Il
mainly constitutes information as to the effect of constitue principalement une source d’information
relevant political information on potential voters. sur l’effet de renseignements politiques pertinents
Candidates and political parties, through the sur les électeurs. Les candidats et les partis poli-
media, are still allowed to disseminate their pro- tiques, par l’entremise des médias, continuent
gram across the electorate and to carry on their d’être autorisés à diffuser leur programme parmi
campaign, within the other limits prescribed by the l’électorat et à poursuivre leur campagne, dans le
Canada Elections Act, which are not currently at respect des autres limites prévues par la Loi électo-
issue. rale du Canada, lesquelles ne sont pas en cause

dans le présent pourvoi.

Many elements of information can factor into 53Bon nombre d’éléments d’information peuvent
influencing voters: statistics, financial information, contribuer à influencer les électeurs: notamment
speeches, news, etc. When Parliament identifies les statistiques, l’information financière, les dis-
one matter of concern, it has no absolute duty to cours et les nouvelles. Lorsqu’il décèle un sujet de
identify and regulate each and every factor. It is préoccupation, le Parlement n’a pas l’obligation
entitled to determine the urgency of addressing a absolue de relever et de réglementer chacun des
particular problem and the appropriate means of facteurs en cause. Il a le droit de décider s’il est
doing so. As La Forest J. put it for the majority in urgent de s’attaquer à un problème particulier et de
McKinney v. University of Guelph, [1990] 3 S.C.R. choisir les moyens appropriés de le faire. Comme
229, at pp. 317-18: l’a dit le juge La Forest, au nom de la majorité,

dans McKinney c. Université de Guelph, [1990] 3
R.C.S. 229, aux pp. 317 et 318:
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In looking at this type of issue, it is important to Dans l’examen de ce genre de questions, il est impor-
remember that a Legislature should not be obliged to tant de se rappeler qu’un législateur ne peut être tenu de
deal with all aspects of a problem at once. It must surely traiter tous les aspects d’un problème à la fois. Il doit
be permitted to take incremental measures. . . . This certainement pouvoir adopter des mesures progressives.
Court has had occasion to advert to possibilities of this [. . .] Notre Cour a eu l’occasion de discuter de possibi-
kind. In R. v. Edwards Books and Art Ltd. [[1986] 2 lités de ce genre. Dans l’arrêt R. c. Edwards Books and
S.C.R. 713], Dickson C.J., there dealing with the regula- Art Ltd. [[1986] 2 R.C.S. 713], le juge en chef Dickson,
tion of business and industry, had this to say, at p. 772: traitant de la réglementation du commerce et de l’indus-

trie, dit, à la p. 772:

I might add that in regulating industry or business Je pourrais ajouter qu’en réglementant une indus-
it is open to the legislature to restrict its legislative trie ou un commerce, il est loisible au législateur de
reforms to sectors in which there appear to be particu- limiter sa réforme législative à des secteurs où il
larly urgent concerns or to constituencies that seem semble y avoir des préoccupations particulièrement
especially needy. In this context, I agree with the urgentes ou à des catégories où cela semble particu-
opinion expressed by the United States Supreme lièrement nécessaire. À cet égard, je partage l’opinion
Court in Williamson v. Lee Optical of Oklahoma, 348 exprimée par la Cour suprême des États-Unis dans
U.S. 483 (1955), at p. 489: l’arrêt Williamson v. Lee Optical of Oklahoma, 348

U.S. 483 (1955), à la p. 489:

Evils in the same field may be of different dimen- [TRADUCTION] Les maux que l’on trouve dans un
sions and proportions, requiring different remedies. même domaine peuvent avoir des dimensions et
Or so the legislature may think. . . . Or the reform des proportions différentes, et exiger des redresse-
may take one step at a time, addressing itself to the ments différents. Du moins, le législateur peut le
phase of the problem which seems most acute to croire . . . Ou la réforme peut se faire étape par
the legislative mind. . . . The legislature may select étape, en ne s’attaquant qu’à la phase du problème
one phase of one field and apply a remedy there, que le législateur estime la plus critique . . . Le
neglecting the others. [Emphasis added.] législateur peut sélectionner une phase dans un

domaine et y apporter un redressement, tout en
négligeant les autres. [Je souligne.]

Both the motions judge and the Court of Appeal Tant le juge des requêtes que la Cour d’appel ont
held that inaccurate polls at the end of an election décidé que la publication de sondages inexacts en
campaign constitute a reasonable concern. The fin de campagne électorale constituait une préoc-
respondent has not to show that this concern is cupation raisonnable. L’intimé n’a pas à établir
more serious or is causing more harm to the elec- que cette préoccupation est plus sérieuse ou cause
toral process or to individual voters than any other davantage préjudice au processus électoral ou aux
potentially misleading information. There is no électeurs que toute autre information susceptible
such standard under the Charter. Holding so would d’induire en erreur. Il n’existe aucune norme de la
have the effect of transforming the Charter into an sorte dans l’application de la Charte. Conclure
impediment to social progress. As Somers J. ainsi aurait pour effet de faire de la Charte un
found, studies and reports, as well as bills in the obstacle au progrès social. Comme a conclu le juge
House of Commons, and legislation in other demo- Somers, plusieurs études et rapports, ainsi que les
cratic countries support Parliament’s reasonable projets de loi déposés devant la Chambre des com-
finding that the concern at bar was serious. munes et les mesures législatives en vigueur dans

d’autres pays démocratiques appuient la conclu-
sion raisonnable du Parlement qu’il y avait là motif
sérieux d’inquiétude.

My colleague asserts, at paras. 112 and 113,54 Mon collègue affirme, aux par. 112 et 113, que:
that:
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In this case, however, the social science evidence did En l’espèce, toutefois, la preuve fondée sur les sciences
not establish that the Canadian voter is a vulnerable sociales n’a pas établi que les électeurs canadiens for-
group relative to pollsters and the media who publish ment un groupe vulnérable par rapport aux sondeurs et
polls. The presumption in this Court should be that the aux médias qui publient les sondages. Notre Cour doit
Canadian voter is a rational actor who can learn from présumer que l’électeur canadien est un être rationnel,
experience and make independent judgments about the capable de tirer des leçons de son expérience et de juger
value of particular sources of electoral information. . . . de façon indépendante de la valeur de certaines sources
However, no evidence has been presented before this d’information électorale. [. . .] Toutefois, il n’a été pré-
Court that voters have suffered from any misapprehen- senté à la Cour aucun élément de preuve établissant que
sions regarding the accuracy of any single poll. Indeed, les électeurs ont été victimes de méprise quant à l’exac-
the fact that polls conducted contemporaneously yield titude d’un sondage. En effet, le fait que des sondages
differing results, or that poll results can fluctuate dra- effectués simultanément produisent des résultats diffé-
matically over time, suggests that voters have experi- rents ou que les résultats des sondages peuvent fluctuer
ence with the shortcomings of some polls. . . . Voters are radicalement dans le temps permet de supposer que les
constantly exposed to opinion poll results throughout électeurs connaissent les imperfections des sondages.
the election and a single inaccurate poll result is likely [. . .] Les électeurs sont constamment bombardés de son-
to be spotted and discounted appropriately. dages pendant toute la campagne, et il est probable

qu’un sondage aux résultats inexacts sera repéré et
écarté comme il se doit.

. . . What I have said in the previous paragraph sug- . . . Les observations que j’ai formulées au paragraphe
gests, as a matter of logic, that there is reason to believe précédent suggèrent, d’un point de vue logique, qu’il y a
that, notwithstanding the scientific “aura” of polls, the des raisons de croire que, malgré l’«aura» de caractère
Canadian voter is likely to be aware of a seriously inac- scientifique des sondages, il est probable que les élec-
curate poll. Indeed, the more serious the inaccuracy, the teurs canadiens se rendent compte que les résultats d’un
more likely the awareness of the error. [Emphasis sondage sont sérieusement inexacts. À vrai dire, plus
added.] l’inexactitude est grande, plus il y a de chances que les

électeurs en soient conscients. [Je souligne.]

With respect, I must differ for two reasons. While Avec égards, je dois exprimer mon désaccord et ce
voters may be credited with some knowledge of pour deux raisons. Même si on peut reconnaı̂tre
the reliability of poll results generally, surely it is aux électeurs certaines connaissances sur la fiabi-
legitimate for Parliament to provide them with an lité des résultats de sondages, de façon générale, il
opportunity of distinguishing “poor” from “good” est bien sûr légitime pour le Parlement de leur don-
polls. As I mentioned earlier, it is concern as to the ner la possibilité de distinguer les «bons» sondages
prevalence of the publication of “poor” polls des «mauvais». Comme je l’ai dit précédemment,
which has prompted the legislation. An opportu- c’est l’inquiétude découlant de la publication fré-
nity to analyse, discuss and criticize published poll quente de «mauvais» sondages qui a incité à
results is required in all cases, be it by any individ- l’adoption de la disposition législative en cause.
ual voter or more likely by analysts and others, in Dans tous les cas, il faut que les électeurs ou plus
sufficient time for a public airing of diverse opin- vraisemblablement les analystes et d’autres per-
ions. In addition, while my colleague acknowl- sonnes intéressées aient la possibilité d’analyser,
edges the pressing and substantial legislative de discuter et de critiquer les résultats des son-
objective and its rational connection to the dages, et qu’ils disposent à cette fin d’un délai suf-
impugned measure, he apparently finds the evi- fisant pour que les divers points de vue puissent
dence submitted by the government insufficiently être rendus publics. En outre, bien que mon col-
specific and conclusive to justify the impairment. lègue reconnaisse l’existence de l’objectif urgent et
The effect of potentially inaccurate opinion poll réel et son lien rationnel avec la mesure contestée,
results must be measured having regard to the il juge apparemment la preuve soumise par le gou-
effect of opinion poll results generally. Reasoning vernement insuffisamment précise et concluante
based on the belief that voters will show discerne- pour justifier l’atteinte. L’effet de résultats de son-
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ment in their reliance on polls and that only some dage potentiellement inexacts doit être mesuré en
voters are influenced does not belie nor answer the tenant compte de l’effet des résultats des sondages
fact that the influence of polls both on the choice en général. Le fait de raisonner que les électeurs
of voters and on the conduct of electoral cam- vont, croit-on, faire montre de discernement avant
paigns is significant. de se fier aux sondages, et que seulement certains

électeurs sont influencés par les sondages ne con-
tredit ni ne réfute le fait que les sondages ont une
influence importante sur le choix des électeurs et
sur le déroulement des campagnes électorales.

My colleague also asserts, at para. 117:55 Mon collègue affirme également ce qui suit, au
par. 117:

The Canadian voter is not a historically vulnerable or Les électeurs canadiens ne constituent pas, historique-
disadvantaged group. Nor, as has been explained above, ment, un groupe vulnérable ou défavorisé. Pas plus
is the autonomy or dignity of any single group under d’ailleurs, comme il a été expliqué précédemment, que
attack from, or even facing the contrary interests of, l’autonomie ou la dignité de quelque groupe que ce soit
another potentially more powerful group. Nor can it be n’est attaquée par un autre groupe potentiellement plus
said that there is a shared understanding amongst puissant, ni même confrontée aux intérêts opposés d’un
Canadians that a single inaccurate poll will mislead tel groupe. En outre, il est impossible d’affirmer qu’il
Canadians to an extent which . . . is “undue”. I am, existe, au sein de la population canadienne, une percep-
therefore, unable to accept that the harm which the gov- tion commune voulant qu’un seul sondage inexact
ernment is seeking to prevent affects a large number of puisse tromper les Canadiens dans une mesure qui [. . .]
voters, or that such possible distortions are significant to est «indue». Je ne puis donc accepter que le préjudice
the conduct of an election, without more specific and que le gouvernement cherche à prévenir affecte un
conclusive evidence to that effect. [Emphasis added.] grand nombre d’électeurs ou que de telles déformations

potentielles de la réalité ont une influence importante
sur le déroulement des élections, sans disposer de
preuves plus précises et concluantes à cet effet. [Je sou-
ligne.]

With respect, everyone is vulnerable to misin-56 Avec égards, chacun est vulnérable à une mau-
formation which cannot be verified. As I have vaise information qui ne peut être vérifiée. Comme
pointed out, a multiplicity of potentially inaccurate je l’ai souligné, une multiplicité de sondages
polls offers little protection to the public. Our potentiellement inexacts offre peu de protection au
democracy, and its electoral process, finds its public. Notre démocratie — et son processus élec-
strength in the vote of each and every citizen. Each toral — tire sa force du vote de chacun des
citizen, no matter how politically knowledgeable citoyens. Chaque citoyen, quel que soit son degré
one may be, has his or her own reasons to vote for de connaissance de la politique, a ses raisons bien
a particular candidate and the value of any of these à lui de voter pour un candidat donné, et la valeur
reasons should not be undermined by misinforma- de ces raisons ne doit pas être amoindrie par une
tion. mauvaise information.

The findings of the Lortie Commission in its57 Il vaut de répéter les conclusions suivantes for-
Final Report (at p. 457) bear repeating: mulées par la Commission Lortie dans son Rapport

final (à la p. 475):

Although the industry in general has become highly Bien que l’industrie du sondage en général ait atteint
professional since public polling was introduced in un haut niveau de professionnalisme depuis l’apparition
Canada in 1941, the incidence of technically deficient des sondages d’opinion au Canada en 1941, le nombre
and poorly reported polls is still substantial. In recent d’enquêtes techniquement déficientes et mal présentées
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elections, there have been instances of misleading polls, demeure important. Certains sondages publiés à l’occa-
some because of technical errors and others because of sion d’élections récentes étaient entachés d’erreurs tech-
partisan misrepresentation. There have even been alle- niques, et d’autres étaient présentés de façon partiale.
gations of fraudulent polls, where the data were said to On a même signalé des sondages carrément frauduleux,
have been fabricated to counter a poll showing the dont les données auraient été fabriquées de toutes pièces
opposition in the lead. Such “bogus” polls and the more pour contrer un sondage plaçant l’adversaire en tête. Les
common misrepresented poll have been released to the médias de maints pays démocratiques ont publié de tels
media in many democracies. (Cantril 1991, 67; Worces- sondages «bidon» et, de façon plus courante, des son-
ter 1991, 199; Hoy 1989, 189-202) It is the willingness dages présentés de manière trompeuse (Cantril 1991, 67;
of the media to report such polls that makes them signif- Worcester 1991, 199; Hoy 1989, 189-202). En fait, ces
icant and troublesome. [Emphasis added.] «sondages» posent un problème dans la mesure où les

médias sont prêts à les diffuser. [Je souligne.]

In other words, opinion poll results have a sig- 58En d’autres mots, les résultats des sondages
nificant influence. They are subject to error, mis- d’opinion ont une influence importante. Ils peu-
representation and open to manipulation. Elec- vent être l’objet d’erreurs, de fausses représenta-
tions, by their very nature, are a battleground for tions ou de manipulation. De par leur nature
diverging interests, each striving for the favour of même, les élections sont le champ de bataille où
electors. Polls are one instrument in the armoury s’affrontent des intérêts divergents, qui luttent pour
of the contestants. The intense conflicts of interest s’attirer la faveur des électeurs. Les sondages sont
in an election are an inducement to manipulation. un instrument dans l’arsenal des concurrents. Les
Parliament, acting on the conclusions of extensive intenses chocs d’intérêts qui se produisent durant
studies and research after consideration over many une élection sont autant d’incitations à la manipu-
years and in response to a broad public concern lation. Au terme de nombreuses années de
with the benefit of the background experience of réflexion, le Parlement, répondant à une préoccu-
its own members, has chosen to enact a modest pation largement répandue dans le public, donnant
measure of protection of voters against factual suite aux conclusions de longues études et
misinformation. recherches et profitant de l’expérience en la

matière de ses propres membres, a choisi d’édicter
une mesure modeste, qui vise à protéger les élec-
teurs contre la mauvaise information factuelle.

(c) Proportionate Effects c) La proportionnalité des effets

In Dagenais v. Canadian Broadcasting Corp., 59Dans Dagenais c. Société Radio-Canada, [1994]
[1994] 3 S.C.R. 835, at p. 889, Lamer C.J. 3 R.C.S. 835, à la p. 889, le juge en chef Lamer a
rephrased the third part of the Oakes test of pro- reformulé la troisième étape du volet de la propor-
portionality: tionnalité du critère établi dans l’arrêt Oakes:

. . . there must be a proportionality between the deleteri- . . .  il doit y avoir proportionnalité entre les effets préju-
ous effects of the measures which are responsible for diciables des mesures restreignant un droit ou une
limiting the rights or freedoms in question and the liberté et l’objectif, et il doit y avoir proportionnalité
objective, and there must be a proportionality between entre les effets préjudiciables des mesures et leurs effets
the deleterious and the salutary effects of the measures. bénéfiques. [Souligné dans l’original.]
[Emphasis in original.]

The salutary effect of s. 322.1 is to promote the 60L’effet bénéfique de l’art. 322.1 est qu’il favo-
right of voters not to be misled in the exercise of rise le droit des électeurs de ne pas être induits en
their right to vote. At the end of an election cam- erreur lorsqu’ils exercent leur droit de vote. Les
paign, opinion poll results have the potential to résultats de sondages d’opinion diffusés en fin de
irreparably mislead voters, particularly strategic campagne électorale peuvent induire les électeurs
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voters, because of the purportedly scientific, relia- en erreur de façon irrémédiable, particulièrement
ble nature of most opinion poll results. The delete- ceux qui votent de manière stratégique, étant
rious effect of the measure is that s. 322.1 deprives donné que la plupart des sondages se veulent
some voters, who rely on polls to make their deci- scientifiques et fiables. L’effet préjudiciable de
sion, of some late campaign opinion poll results. l’art. 322.1 est qu’il prive des électeurs qui se fon-
This deleterious effect is quite limited, when one dent sur les sondages pour prendre leur décision
considers the delay between conducting the poll des résultats de certains sondages d’opinion effec-
and ultimately publishing its results. In fact, what tués tard dans les campagnes électorales. Or, cet
is prohibited is the publication of results of polls effet préjudiciable est très limité, si l’on tient
conducted at best three days or more before pol- compte du délai entre la réalisation du sondage et
ling day, as against polls conducted five or more la publication de ses résultats. En fait, ce qui est
days before polling day. And as we can see from interdit c’est la publication des résultats de son-
Table 1.11 of the Lachapelle Study, supra, at dages effectués au mieux trois ou quatre jours
pp. 113-15, a polling organization could take up to avant la date du scrutin, par opposition à la publi-
seven days to interview their respondents for a cation de résultats de sondages effectués au moins
cross-Canada survey. This tends to detract from cinq jours avant l’élection. Comme nous pouvons
both the accuracy and the timeliness of the “snap- le constater à la lecture du Tableau 1.11 qui figure
shot”. As I pointed out earlier, a strategic voter aux pp. 130 à 132 de l’Étude Lachapelle, op. cit.,
cannot cast a significant vote if the information une maison de sondage met parfois jusqu’à sept
required to exercise that vote is not discussed and jours pour faire les entrevues avec les répondants
scrutinized in order to assess its real value. Poll dans le cadre d’un sondage pancanadien. Ce fait
results which cannot be assessed in a timely man- tend à réduire l’exactitude et à l’à-propos de
ner may actually deprive voters of the effective «l’image éclair». Comme je l’ai déjà souligné, la
exercise of their franchise. personne qui désire voter stratégiquement ne peut

pas le faire de façon utile si l’information requise à
cette fin n’est pas examinée minutieusement et dis-
cutée afin d’en évaluer la valeur réelle. Les résul-
tats de sondages qui ne peuvent être évalués en
temps utile peuvent, dans les faits, avoir pour effet
d’empêcher les électeurs d’exercer leur droit de
vote de façon effective.

As to the effects of the measure on freedom of61 Pour ce qui est des effets de la mesure sur la
expression, on the one hand, s. 322.1 precludes the liberté d’expression, d’une part, l’art. 322.1 empê-
media from publishing polls on the last weekend che les médias de publier des résultats de sondages
of the election campaign and on polling day. This pendant le dernier week-end de la campagne élec-
ban causes minimal impairment to freedom of torale ainsi que le jour du scrutin. En raison de sa
expression because of its very short duration and très courte durée et de l’absence de solutions de
because of the lack of satisfactory alternatives rechange permettant d’adapter la mesure à l’objec-
available to tailor the measure to the legislative tif de la loi, cette interdiction porte atteinte de
objective. On the other hand, s. 322.1 has a posi- façon minimale à la liberté d’expression. D’autre
tive impact on freedom of expression. It promotes part, l’art. 322.1 a un effet positif sur la liberté
debate and truth in political discussion since it d’expression. En effet, il favorise l’échange des
gives voters the opportunity to be informed about idées et l’émergence de la vérité dans les discus-
the existence of misleading factual information. sions politiques puisqu’il permet aux électeurs
The salutary effects of the measure concerning d’être informés de l’existence de renseignements
both the right to vote and freedom of expression factuels trompeurs. Les effets bénéfiques qu’a la

19
98

 C
an

LI
I 8

29
 (

S
C

C
)



[1998] 1 R.C.S. 927THOMSON NEWSPAPERS c. CANADA (P.G.) Le juge Gonthier

thus outweigh the deleterious effects caused by the disposition contestée à la fois sur le droit de vote et
impugned provision. sur la liberté d’expression l’emportent donc sur ses

effets préjudiciables.

III. Conclusion III. La conclusion

I therefore find that s. 322.1 of the Canada Elec- 62Je conclus donc que l’art. 322.1 de la Loi électo-
tions Act does not infringe the right to vote as rale du Canada ne porte pas atteinte au droit de
guaranteed under s. 3 of the Charter and that, vote garanti par l’art. 3 de la Charte et que, même
while it restricts freedom of expression within the s’il restreint la liberté d’expression garantie à l’al.
meaning of s. 2(b) of the Charter, it constitutes a 2b) de la Charte, il constitue une limite raisonna-
reasonable limit demonstrably justified in a free ble dont la justification peut se démontrer dans le
and democratic society under s. 1 of the Charter cadre d’une société libre et démocratique au sens
and hence does not violate the Charter. de l’article premier de la Charte, et que, de ce fait,

il ne viole pas celle-ci.

IV. Disposition IV. Le dispositif

For the above reasons, I would answer the con- 63Pour les motifs qui précèdent, je suis d’avis de
stitutional questions posed by Lamer C.J. as fol- répondre de la façon suivante aux questions consti-
lows: tutionnelles énoncées par le juge en chef Lamer:

1. Does s. 322.1 of the Canada Elections Act, 1. L’article 322.1 de la Loi électorale du Canada,
R.S.C., 1985, c. E-2, as amended, infringe L.R.C. (1985), ch. E-2, et ses modifications,
s. 2(b) and/or s. 3 of the Canadian Charter of contrevient-il à l’al. 2b) ou à l’art. 3 de la
Rights and Freedoms? Charte canadienne des droits et libertés, ou aux

deux à la fois?

Answer: Section 322.1 of the Canada Elections Réponse: L’article 322.1 de la Loi électorale du
Act does not infringe s. 3 of the Charter Canada ne porte pas atteinte à l’art. 3
but infringes s. 2(b) of the Charter. de la Charte, mais contrevient à l’al.

2b) de ce texte.

2. If s. 322.1 of the Canada Elections Act infringes 2. Si l’article 322.1 de la Loi électorale du Canada
s. 2(b) and/or s. 3 of the Canadian Charter of contrevient à l’al. 2b) ou à l’art. 3 de la Charte
Rights and Freedoms, is s. 322.1 a reasonable canadienne des droits et libertés, ou aux deux à
limit prescribed by law as can be demonstrably la fois, constitue-t-il une limite raisonnable pres-
justified in a free and democratic society for the crite par une règle de droit, dont la justification
purposes of s. 1 of the Canadian Charter of peut se démontrer dans le cadre d’une société
Rights and Freedoms? libre et démocratique, aux fins de l’article pre-

mier de la Charte canadienne des droits et
libertés?

Answer: The infringement of s. 2(b) of the Char- Réponse: L’atteinte à l’al. 2b) de la Charte par
ter by s. 322.1 is a reasonable limit pre- l’art. 322.1 est une limite raisonnable
scribed by law as can be demonstrably prescrite par une règle de droit, dont la
justified in a free and democratic soci- justification peut se démontrer dans le
ety for the purposes of s. 1 of the Char- cadre d’une société libre et démocra-
ter. tique, aux fins de l’article premier de la

Charte.

I would therefore dismiss the appeal with costs 64Je suis donc d’avis de rejeter le pourvoi avec
throughout. dépens devant toutes les cours.
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The judgment of Cory, McLachlin, Iacobucci, Version française du jugement des juges Cory,
Major and Bastarache JJ. was delivered by McLachlin, Iacobucci, Major et Bastarache rendu

par 

BASTARACHE J. — This appeal concerns the65 LE JUGE BASTARACHE — Le présent pourvoi
constitutional validity of s. 322.1 of the Canada porte sur la constitutionnalité de l’art. 322.1 de la
Elections Act, R.S.C., 1985, c. E-2, which prohib- Loi électorale du Canada, L.R.C. (1985), ch. E-2,
its the broadcasting, publication, or dissemination qui interdit d’annoncer, de publier ou de diffuser
of opinion survey results in the final days of a fed- les résultats de sondages sur les intentions de vote
eral election campaign. More specifically, the pro- au cours des derniers jours des campagnes électo-
vision is challenged in light of freedom of expres- rales fédérales. Plus précisément, la disposition est
sion and the right to vote as protected by ss. 2(b) contestée sur le fondement de la liberté d’expres-
and 3 of the Canadian Charter of Rights and Free- sion et du droit de vote protégés respectivement
doms. par l’al. 2b) et l’art. 3 de la Charte canadienne des

droits et libertés.

I. Factual Background I. Les faits

The appellants Thomson Newspapers Company66 Les appelantes Thomson Newspapers Company
Limited and Southam Inc. brought an application Limited et Southam Inc. ont présenté, en applica-
under rule 14.05(3)(g.1) of the Ontario Rules of tion de l’al. 14.05(3)g.1) des Règles de procédure
Civil Procedure, R.R.O. 1990, Reg. 194, for the civile de l’Ontario, R.R.O. 1990, Règl. 194, une
following relief: requête sollicitant les mesures de redressement sui-

vantes:

(a) a declaration that s. 322.1 of the Canada a) une déclaration portant que l’art. 322.1 de la
Elections Act is of no force and effect in that it Loi électorale du Canada est inopérant parce
violates ss. 2(b) and 3 of the Canadian Charter qu’il viole l’al. 2b) et l’art. 3 de la Charte cana-
of Rights and Freedoms and is not justified dienne des droits et libertés et qu’il n’est pas
under s. 1; and justifié au sens de l’article premier;

(b) a declaration directing that no proceedings b) une déclaration portant qu’aucune procédure
may be brought under s. 322.1 pursuant to s. 126 pour contravention à l’art. 322.1 ne peut être
of the Criminal Code, R.S.C., 1985, c. C-46, or engagée sur le fondement de l’art. 126 du Code
any other statute or law. criminel, L.R.C. (1985), ch. C-46, ou de toute

autre loi ou règle de droit.

On May 15, 1995, Somers J. of the Ontario67 Le 15 mai 1995, le juge Somers de la Cour de
Court (General Division) denied the appellants’ l’Ontario (Division générale) a rejeté la requête
application on the basis that the impugned provi- des appelantes pour le motif que, même si la dispo-
sion, although violating freedom of expression, sition contestée portait atteinte à la liberté d’ex-
was nonetheless justified under s. 1 of the Charter. pression, elle était néanmoins justifiée au sens de
Somers J. found no violation of the right to vote. l’article premier de la Charte. Il a conclu à l’ab-
On August 19, 1996, the Ontario Court of Appeal sence de violation du droit de vote. Le 19 août
(Catzman, Carthy and Charron JJ.A.) dismissed 1996, la Cour d’appel de l’Ontario (les juges
the appeal and agreed with Somers J. that the right Catzman, Carthy et Charron) a rejeté l’appel et sta-
to vote had not been violated and the infringement tué, à l’instar du juge Somers, que le droit de vote
of freedom of expression was justified. n’avait pas été violé et que l’atteinte à la liberté

d’expression était justifiée.
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II. Relevant Constitutional and Statutory Provi- II. Les dispositions constitutionnelles et législa-
sions tives pertinentes

Canadian Charter of Rights and Freedoms 68Charte canadienne des droits et libertés

1. The Canadian Charter of Rights and Freedoms 1. La Charte canadienne des droits et libertés garantit
guarantees the rights and freedoms set out in it subject les droits et libertés qui y sont énoncés. Ils ne peuvent
only to such reasonable limits prescribed by law as can être restreints que par une règle de droit, dans des
be demonstrably justified in a free and democratic soci- limites qui soient raisonnables et dont la justification
ety. puisse se démontrer dans le cadre d’une société libre et

démocratique.

2. Everyone has the following fundamental freedoms: 2. Chacun a les libertés fondamentales suivantes:

. . . . . .

(b) freedom of thought, belief, opinion and expres- b) liberté de pensée, de croyance, d’opinion et d’ex-
sion, including freedom of the press and other media pression, y compris la liberté de la presse et des autres
of communication; moyens de communication;

3. Every citizen of Canada has the right to vote in an 3. Tout citoyen canadien a le droit de vote et est éli-
election of members of the House of Commons or of a gible aux élections législatives fédérales ou provin-
legislative assembly and to be qualified for membership ciales.
therein.

Canada Elections Act, R.S.C., 1985, c. E-2 Loi électorale du Canada, L.R.C. (1985), ch. E-2

255. The Chief Electoral Officer shall appoint a Com- 255. Le directeur général des élections doit nommer
missioner of Canada Elections, in this Act referred to as un commissaire aux élections fédérales, appelé dans la
the “Commissioner”, whose duties, under the general présente loi le «commissaire», qui a pour fonctions, sous
supervision of the Chief Electoral Officer, shall be to la surveillance générale du directeur général des élec-
ensure that the provisions of this Act are complied with tions, de veiller à ce que les dispositions de la présente
and enforced. loi soient respectées et appliquées.

256. (1) No prosecution for an offence under this Act 256. (1) Le consentement écrit du commissaire aux
or for an offence under section 126 of the Criminal élections fédérales doit être préalablement obtenu avant
Code in relation to anything that this Act forbids or d’intenter toute poursuite pour une infraction à la pré-
requires to be done shall be instituted except with the sente loi ou pour une infraction prévue à l’article 126 du
prior consent in writing of the Commissioner. Code criminel relativement à une obligation ou une pro-

hibition prévue à la présente loi.

322.1 No person shall broadcast, publish or dissemi- 322.1 Il est interdit d’annoncer, de publier ou de dif-
nate the results of an opinion survey respecting how fuser les résultats d’un sondage sur les intentions de
electors will vote at an election or respecting an election vote des électeurs ou sur une question électorale qui per-
issue that would permit the identification of a political mettrait d’identifier un parti politique ou un candidat
party or candidate from midnight the Friday before pol- entre minuit le vendredi qui précède le jour du scrutin et
ling day until the close of all polling stations. la fermeture de tous les bureaux de scrutin.

Criminal Code, R.S.C., 1985, c. C-46 Code criminel, L.R.C. (1985), ch. C-46

126. (1) Every one who, without lawful excuse, con- 126. (1) À moins qu’une peine ne soit expressément
travenes an Act of Parliament by wilfully doing any- prévue par la loi, quiconque, sans excuse légitime, con-
thing that it forbids or by wilfully omitting to do any- trevient à une loi fédérale en accomplissant volontaire-
thing that it requires to be done is, unless a punishment ment une chose qu’elle défend ou en omettant volontai-
is expressly provided by law, guilty of an indictable rement de faire une chose qu’elle prescrit, est coupable
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offence and liable to imprisonment for a term not d’un acte criminel et passible d’un emprisonnement
exceeding two years. maximal de deux ans.

III. Judicial History III. L’historique des procédures

A. Ontario Court (General Division) (1995), 24 A. Cour de l’Ontario (Division générale) (1995),
O.R. (3d) 109 24 O.R. (3d) 109

In the course of a survey of the social science69 Au cours de l’examen de la preuve fondée sur
evidence concerning the nature of opinion polls, les sciences sociales concernant la nature des son-
Somers J. found that they have a recognized dages d’opinion, le juge Somers a conclu que
impact on the electoral choice of individual voters. ceux-ci ont un effet reconnu sur les choix électo-
Although the precise extent of this impact was dif- raux des individus. Même si l’étendue précise de
ficult to characterize, he also found that there was cet effet était difficile à quantifier, il a également
widespread concern amongst experts, the public conclu à l’existence d’une préoccupation répandue
and participants in the electoral process about the au sein des experts, du public en général et des
effect of opinion polls. This concern related to the participants au processus électoral quant à l’effet
influence of polls generally, as well as to the des sondages d’opinion. Cette préoccupation con-
potential influence of inaccurate polls published cernait l’influence des sondages de façon générale
late in an election campaign. Somers J. observed ainsi que l’influence potentielle de sondages
that there was disagreement in the evidence about inexacts publiés tard dans les campagnes électo-
the overall effect of polls on elections and that no rales. Le juge Somers a souligné que la preuve
consensus existed in favour of the ban imposed by révélait l’existence d’un désaccord relativement à
s. 322.1. He considered the polling ban to be part l’effet général des sondages sur les élections, et
of a wider package of restrictions in the Canada qu’il ne se dégageait aucun consensus en faveur de
Elections Act whose general purpose was to ensure l’interdiction prévue à l’art. 322.1. Il a estimé que
fair elections. les restrictions touchant les sondages font partie

d’un ensemble plus vaste de restrictions établies
par la Loi électorale du Canada et dont l’objectif
général est d’assurer l’équité du processus électo-
ral.

With respect to the scope of s. 322.1, Somers J.70 Au sujet du champ d’application de l’art. 322.1,
concluded that the polling ban does not cover le juge Somers a conclu que l’interdiction frappant
internal communications between clients and poll- la publication des résultats des sondages ne vise
sters, but is directed at the dissemination of poll pas les communications internes entre clients et
results to the electorate. He also excluded from the sondeurs, mais plutôt la diffusion à l’électorat des
scope of s. 322.1 “hamburger polls”, namely mar- résultats de ces sondages. Il a également exclu du
keting ploys used to sell consumer goods which champ d’application de l’art. 322.1 les [TRADUC-
are matched with political parties or candidates. In TION] «votes au hamburger» («hamburger polls»),
Somers J.’s view, these polls are clearly not statis- c’est-à-dire des trucs de marketing qui sont utilisés
tical representations of opinion in general, and pour vendre des biens de consommation en les
therefore, do not qualify as “opinion surveys”. associant à des partis politiques ou à des candidats.
Finally, Somers J. considered whether s. 322.1 De l’avis du juge Somers, ces enquêtes ne donnent
prohibits discussion of all poll results including manifestement pas une représentation statistique
results that were published prior to the commence- de l’opinion des électeurs en général et, de ce fait,
ment of the ban. He concluded, at p. 132, that it ne peuvent pas être assimilées à des «sondages».

Enfin, le juge Somers s’est demandé si l’art. 322.1
interdit l’analyse des résultats de tous les sondages,
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would be absurd to prohibit discussion of these y compris ceux publiés avant le début de la période
earlier polls: d’interdiction. Concluant, à la p. 132, qu’il serait

absurde d’interdire l’analyse de sondages déjà réa-
lisés, il a dit ceci:

One of the purposes of the legislation is to provide a [TRADUCTION] L’un des objectifs de la loi est d’accorder
response time to those who consider themselves victims un temps de réplique aux personnes qui s’estiment vic-
of misleading polls. One of the most effective ways of times de sondages trompeurs. L’un des moyens de
responding is to refer to previous polls and show how réplique les plus efficaces est de faire état de sondages
the new poll is inconsistent with or less accurate than antérieurs et de montrer en quoi le nouveau sondage est
earlier polls. If such discussion of earlier polls is barred incompatible avec les précédents ou moins précis
then the right to full response contemplated by Parlia- qu’eux. Si l’analyse des sondages antérieurs est inter-
ment is seriously weakened. dite, alors le droit de réplique envisagé par le législateur

est sérieusement affaibli.

On the constitutional issues, Somers J. found, as 71En ce qui concerne les questions constitution-
the respondent conceded, that s. 322.1 infringed nelles, le juge Somers a statué — tout comme a
s. 2(b) of the Charter. Moreover, with regard to the concédé l’intimé — que l’art. 322.1 portait atteinte
type of expression at stake, Somers J. stated, at à l’al. 2b) de la Charte. En outre, pour ce qui est
p. 135, that “even if polling is not, properly speak- du type d’expression en cause, le juge Somers a
ing, the political or partisan expression that is déclaré, à la p. 135 que, [TRADUCTION] «même si le
deemed most deserving of protection, it is by its sondage n’est pas, à strictement parler, la forme
very subject matter close to the core of s. 2(b)”. d’expression politique ou partisane considérée la
The right to vote contained in s. 3 of the Charter plus digne de protection, cette activité est néan-
was found not to have been infringed. Somers J. moins, de par son objet même, étroitement ratta-
wrote, at p. 137: chée aux valeurs fondamentales protégées à l’al.

2b)». Il a été jugé que le droit de vote prévu à
l’art. 3 de la Charte n’avait pas été violé. Le juge
Somers a dit ce qui suit, à la p. 137:

While the right to information gives substance to the [TRADUCTION] Même si le droit à l’information donne
right to vote, it remains ancillary to it. This means that corps au droit de vote, il lui demeure néanmoins acces-
under s. 3, the constitutional question is not directly soire. Cela signifie que la question constitutionnelle que
whether the “right to information” was breached but soulève l’art. 3 ne consiste pas directement à se deman-
whether a restriction placed on information has dimin- der si le «droit à l’information» a été violé, mais plutôt
ished or undermined the right to vote in a genuine elec- si la restriction de l’information a eu pour effet de limi-
tion. ter ou de compromettre le droit de voter dans une élec-

tion honnête.

On the facts of this case, Somers J. concluded that À la lumière des faits de l’espèce, le juge Somers a
the 72-hour polling ban was sufficiently short that conclu que la période de 72 heures pendant
it did not vitiate or truly undermine strategic vot- laquelle il est interdit de publier les résultats des
ing based on poll results. sondages n’est pas assez longue pour gêner ou

véritablement compromettre l’exercice du vote
stratégique sur la foi des résultats en question.

Somers J. found that s. 322.1 is a justifiable 72Le juge Somers a statué que l’art. 322.1 est une
limit on freedom of expression under s. 1 of the limite justifiable apportée à la liberté d’expression
Charter. He observed, at p. 142, that “even if au sens de l’article premier de la Charte. Il a sou-
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social science evidence is found to be inconclu- ligné, à la p. 142, que [TRADUCTION] «même si la
sive, it is still possible to ground a pressing objec- preuve fondée sur les sciences sociales est jugée
tive on evidence of extended public debate of an non concluante, il demeure possible d’étayer
issue or by looking at the actions of other democ- l’existence d’un objectif urgent en prouvant qu’une
racies”. The widespread concern about the effects question fait l’objet d’un large débat public ou en
of polls and the presence of polling bans in other examinant les mesures prises dans d’autres démo-
democratic countries was, in Somers J.’s view, craties». L’existence d’une préoccupation répan-
strong evidence of a pressing objective. A rational due en ce qui concerne les effets des sondages
connection between the publication of polls and ainsi que les interdictions de publication frappant
harm to the electoral process was also found. Par- ceux-ci dans d’autres pays démocratiques consti-
liament was said to have a “reasoned apprehension tuait, de l’avis du juge Somers, une preuve solide
of harm” in the present case, following the test de l’existence d’un objectif urgent. Il a aussi con-
applied in R. v. Butler, [1992] 1 S.C.R. 452. In clu à l’existence d’un lien rationnel entre la publi-
Somers J.’s opinion, this apprehension of harm cation des sondages et un préjudice causé au pro-
was based on: (a) the sheer prevalence of poll cessus électoral. Il a affirmé que le législateur
results; (b) the public’s awareness of poll results; fédéral avait, dans le présent cas, une «appréhen-
(c) the failure to publish methodological informa- sion raisonnée du préjudice», suivant le critère
tion along with poll results; and (d) the potentially appliqué dans R. c. Butler, [1992] 1 R.C.S. 452. De
undue impact of polls published late in an election l’avis du juge Somers, cette appréhension se fon-
campaign. Further, Somers J. found that s. 322.1 dait sur les éléments suivants: a) le simple fait de
minimally impairs freedom of expression and that l’omniprésence des sondages; b) la connaissance
alternative means — such as the mandatory publi- par le public des résultats de ces sondages; c)
cation of methodological information or measures l’omission de publier avec les sondages de l’infor-
designed to deter false polls — would be less mation sur la méthodologie utilisée; d) l’effet
effective. He added that these alternative measures potentiellement indu de la publication de sondages
would fail to adequately further one of Parlia- tard dans les campagnes électorales. En outre, le
ment’s objectives: to give the voter a period of rest juge Somers a conclu que l’art. 322.1 constitue une
and reflection prior to the vote. Finally, Somers J. atteinte minimale à la liberté d’expression et que
indicated that the present case is similar to the situ- les solutions de rechange proposées — par
ation in Irwin Toy Ltd. v. Quebec (Attorney Gen- exemple la publication obligatoire de données sur
eral), [1989] 1 S.C.R. 927, where Parliament had la méthodologie utilisée ou des mesures visant à
to balance the claims of competing groups and dissuader la publication de faux sondages —
evaluate uncertain social science evidence. In seraient moins efficaces. Il a précisé que ces solu-
Somers J.’s view, Parliament should be accorded a tions de rechange ne permettraient pas de favoriser
wide margin of flexibility in legislating in this adéquatement un des objectifs poursuivis par le
area. The application was therefore dismissed with législateur, savoir celui d’accorder aux électeurs
costs. une période de répit et de réflexion avant la tenue

du scrutin. Enfin, le juge Somers a indiqué que le
présent cas était assimilable à la situation en cause
dans l’affaire Irwin Toy Ltd. c. Québec (Procureur
général), [1989] 1 R.C.S. 927, où le législateur
devait soupeser les droits de groupes ayant des
intérêts opposés et évaluer des éléments de preuve
incertains fondés sur les sciences sociales. Le juge
Somers a dit être d’avis qu’il faut accorder au
législateur une grande marge de manœuvre afin de
légiférer sur ce domaine. La requête a donc été
rejetée avec dépens.
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B. Ontario Court of Appeal (1996), 30 O.R. (3d) B. Cour d’appel de l’Ontario (1997), 30 O.R. (3d)
350 350

The Court of Appeal disagreed with Somers J. 73La Cour d’appel a exprimé son désaccord avec
regarding the ambit of s. 322.1. It held that the le juge Somers relativement au champ d’applica-
phrase “opinion surveys” should be read broadly to tion de l’art. 322.1. Elle a statué qu’il faut interpré-
include not only scientific surveys, but also phone- ter de manière large l’expression «sondages» et
in or mail-in polls, and even less scientific meth- considérer qu’elle vise non seulement les sondages
ods of gathering information, such as exit and scientifiques, mais aussi les sondages télépho-
“hamburger” polls. The Court of Appeal also dis- niques ou postaux, et même les méthodes de cueil-
agreed with Somers J.’s conclusion that the prohi- lette d’information encore moins scientifiques, tels
bition in s. 322.1 is limited to new survey results. les sondages effectués à la sortie des bureaux de
In the Court of Appeal’s view, s. 322.1 applies to scrutin et les «votes au hamburger». La Cour d’ap-
publication or discussion of all opinion survey pel a également exprimé son désaccord avec la
results, whether in the public domain prior to the conclusion du juge Somers selon laquelle l’inter-
commencement of the ban or not. There was diction prévue à l’art. 322.1 se limite aux résultats
agreement, however, with Somers J.’s view that de nouveaux sondages. De l’avis de la Cour d’ap-
internal or private communications are not caught pel, cette disposition s’applique aux résultats de
by s. 322.1. tous les sondages, qu’ils soient ou non dans le

domaine public avant l’entrée en vigueur de l’in-
terdiction. Elle a toutefois souscrit à l’opinion du
juge Somers que les communications internes ou
privées échappent à l’application de l’art. 322.1.

On the constitutional issues, the Court of Appeal 74Pour ce qui est des questions constitutionnelles,
was in substantial agreement with the analysis of la Cour d’appel a été d’accord dans l’ensemble
Somers J. As to the character of the harm avec l’analyse du juge Somers. Quant à la nature
addressed by the publication ban, the Court of du préjudice visé par l’interdiction de publication,
Appeal described the purpose somewhat more nar- la Cour d’appel a décrit l’objet de cette mesure de
rowly, at p. 353: façon relativement plus étroite, à la p. 353:

There is, however, no empirical evidence as to the [TRADUCTION] Il n’existe cependant aucune preuve
extent or nature of the influence of opinion polls upon empirique concernant l’étendue ou la nature de l’in-
the voter, nor can it be said with certainty that the fluence qu’exercent sur les électeurs les sondages d’opi-
impact of opinion polls is undue. The real concern is nion, et il n’est pas non plus possible d’affirmer avec
that when opinion surveys are published as bare results, certitude que ces sondages ont un effet indu. La vérita-
without methodological information, they have the ble inquiétude est le fait que, lorsque les sondages
potential to be deceiving, and even with such informa- publiés ne font état que des résultats bruts, sans aucune
tion they may require a response to explain their true donnée sur la méthodologie utilisée, ils peuvent induire
significance. en erreur, et que même lorsque de telles données sont

fournies, une réplique peut être nécessaire pour expli-
quer leur sens véritable.

The court found, at p. 359: 75La Cour d’appel a tiré la conclusion suivante, à
la p. 359:

It is surely a substantial and pressing objective to [TRADUCTION] Constitue certes un objectif urgent et réel
respond to widespread perceptions that opinion surveys le fait de tenir compte de la perception répandue que les
can be distorting and that response time is needed to sondages d’opinion peuvent déformer la réalité et qu’un
avoid that danger, all in aid of creating a level playing temps de réplique est nécessaire pour parer à ce danger,
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field at that critical point in the electoral process when tout cela afin de favoriser l’égalité des chances à cette
the candidates are about to be selected. étape cruciale du processus électoral où on est sur le

point de choisir parmi les divers candidats.

The Court of Appeal also agreed with Somers J.76 La Cour d’appel a également convenu avec le
that the ban on opinion survey results does not vio- juge Somers que l’interdiction frappant les résul-
late the right to vote under s. 3 of the Charter. The tats de sondages ne viole pas le droit de vote con-
court held, at p. 358: féré par l’art. 3 de la Charte. Elle a statué ainsi, à

la p. 358:

We accept that, as a general principle, the right to cast [TRADUCTION] Nous acceptons, en tant que principe
an informed ballot carries with it the right to informa- général, que le droit des électeurs de voter de façon
tion necessary to permit electors to vote rationally and éclairée emporte celui d’obtenir l’information néces-
in an informed manner. . . . The right to cast an saire pour leur permettre de le faire de manière ration-
informed ballot does not, in our view, elevate the provi- nelle et éclairée. [. . .] Selon nous, le droit de voter de
sion of a snapshot of the mood of the electorate at a par- façon éclairée n’a pas pour effet d’ériger en garantie
ticular time to the level of a constitutional entitlement constitutionnelle la fourniture, au cours des trois der-
during the last three days of an election campaign. niers jours d’une campagne électorale, d’une image

ponctuelle de l’humeur de l’électorat à un moment parti-
culier.

The Court of Appeal found the infringement of77 La Cour d’appel a conclu que la violation de la
the freedom of expression to be justified under s. 1 liberté d’expression était justifiée au sens de l’ar-
of the Charter. The court stated, at p. 360: ticle premier de la Charte. Elle a déclaré ce qui

suit, à la p. 360:

There was serious controversy on a social scientific [TRADUCTION] Il existait une sérieuse controverse sur
subject as to the effect of polls upon the electorate, com- un sujet touchant les sciences sociales, soit l’effet des
bined with the manifest fact that the publication of bare sondages sur l’électorat, conjuguée au fait manifeste que
results does not tell the whole story and thus may well la publication de données brutes ne brosse pas un
be misleading. This constitutes a reasonable apprehen- tableau complet de la situation et peut donc fort bien
sion of harm and the rational connection is then further induire en erreur. Cela constitue une appréhension rai-
exhibited by directing the legislation to the final three sonnable de préjudice, et l’existence d’un lien rationnel
days of the election. ressort en outre du fait que la disposition vise les trois

derniers jours de la campagne électorale.

Even the broader interpretation of s. 322.1 Même l’interprétation plus large de l’art. 322.1
favoured by the Court of Appeal was found to pass favorisée par la Cour d’appel a été jugée accepta-
the minimal impairment analysis. In the result, the ble suivant l’analyse de l’atteinte minimale. En
appeal was dismissed with costs. conséquence l’appel a été rejeté avec dépens.

IV. Issues IV. Les questions en litige

The following constitutional questions were78 Les questions constitutionnelles suivantes ont
stated by the Chief Justice on March 27, 1997: été énoncées par le Juge en chef le 27 mars 1997:

1. Does s. 322.1 of the Canada Elections Act, R.S.C., 1. L’article 322.1 de la Loi électorale du Canada,
1985, c. E-2, as amended, infringe s. 2(b) and/or s. 3 L.R.C. (1985), ch. E-2, et ses modifications, contre-
of the Canadian Charter of Rights and Freedoms? vient-il à l’al. 2b) ou à l’art. 3 de la Charte cana-

dienne des droits et libertés, ou aux deux à la fois?

2. If s. 322.1 of the Canada Elections Act infringes 2. Si l’article 322.1 de la Loi électorale du Canada con-
s. 2(b) and/or s. 3 of the Canadian Charter of Rights trevient à l’al. 2b) ou à l’art. 3 de la Charte cana-
and Freedoms, is s. 322.1 a reasonable limit pre- dienne des droits et libertés, ou aux deux à la fois,
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scribed by law as can be demonstrably justified in a constitue-t-il une limite raisonnable prescrite par une
free and democratic society for the purposes of s. 1 règle de droit, dont la justification peut se démontrer
of the Canadian Charter of Rights and Freedoms? dans le cadre d’une société libre et démocratique, aux

fins de l’article premier de la Charte canadienne des
droits et libertés?

V. The Right to Vote V. Le droit de vote

I find it necessary, at the outset of my analysis 79J’estime nécessaire, en commençant l’analyse
on the right to vote, to distinguish between the two du droit de vote, d’établir une distinction entre les
Charter rights at issue in the present case. It is sig- deux droits garantis par la Charte qui sont en jeu
nificant, for instance, that s. 3 of the Charter, dans le présent cas. Par exemple, il est significatif
which guarantees the citizen’s right to vote, is not que l’art. 3 de la Charte, qui garantit le droit de
subject to override under s. 33 of the Charter. This vote des citoyens, ne puisse faire l’objet d’une
means that a statutory provision which violates dérogation fondée sur l’art. 33 de la Charte. Il
s. 3, and is not saved by s. 1, cannot be insulated s’ensuit que ni le Parlement ni les législatures pro-
from Charter review by Parliament or a provincial vinciales ne peuvent soustraire à un examen fondé
legislature. By contrast, s. 2(b) of the Charter, sur la Charte une disposition législative qui viole
which protects free expression, is subject to over- l’art. 3 et dont la validité n’est pas sauvegardée par
ride under s. 33. Even though the override power is l’article premier. À l’opposé, il est possible, en
rarely invoked, the fact that s. 3 is immune from vertu de l’art. 33, de déroger à l’al. 2b) de la
such power clearly places it at the heart of our con- Charte, qui garantit la liberté d’expression. Même
stitutional democracy. si ce pouvoir de dérogation est rarement invoqué,

le fait que l’art. 3 soit soustrait à son application
fait clairement de cette disposition un des éléments
centraux de notre démocratie constitutionnelle.

Moreover, in cases where freedom of expression 80Qui plus est, dans les cas où il y a soit chevau-
and the right to vote may overlap or come into chement de la liberté d’expression et du droit de
conflict, it is necessary to find an appropriate bal- vote soit conflit entre ces droits, il est nécessaire
ance between both sets of rights. Support for this d’établir un équilibre approprié entre ces deux
conclusion may be found in Dagenais v. Canadian catégories de droits. Cette conclusion trouve appui
Broadcasting Corp., [1994] 3 S.C.R. 835. In that dans Dagenais c. Société Radio-Canada, [1994] 3
decision, this Court considered the balance to be R.C.S. 835. Dans cet arrêt, notre Cour s’est inter-
achieved between the right to a fair trial and free- rogée, dans le contexte d’interdictions de publica-
dom of expression, in the context of publication tion, sur l’équilibre qui doit être établi entre le
bans. Lamer C.J. wrote for the majority, at p. 877: droit à un procès équitable et la liberté d’expres-

sion. Le juge en chef Lamer a dit ceci, au nom de
la majorité, à la p. 877:

A hierarchical approach to rights, which places some Il faut se garder d’adopter une conception hiérarchique
over others, must be avoided, both when interpreting the qui donne préséance à certains droits au détriment
Charter and when developing the common law. When d’autres droits, tant dans l’interprétation de la Charte
the protected rights of two individuals come into con- que dans l’élaboration de la common law. Lorsque les
flict, as can occur in the case of publication bans, Char- droits de deux individus sont en conflit, comme cela
ter principles require a balance to be achieved that fully peut se produire dans le cas d’une interdiction de publi-
respects the importance of both sets of rights. cation, les principes de la Charte commandent un équi-

libre qui respecte pleinement l’importance des deux
catégories de droits.
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In my view, these comments are equally applicable À mon avis, ces observations sont également appli-
where the right to vote overlaps with the right to cables en cas de chevauchement du droit de vote et
free expression. Each right is distinct and must be du droit à la liberté d’expression. Chacun de ces
given effect. droits est un droit distinct et il faut lui donner effet.

It is noteworthy, as well, that the scope of81 De plus, il convient de signaler que le champ
s. 2(b), unlike the scope of s. 3, has been well can- d’application de l’al. 2b), contrairement à celui de
vassed by this Court. Most recently, the broad l’art. 3, a été examiné de manière approfondie par
interpretation of the scope of s. 2(b) was affirmed notre Cour. Tout récemment, l’interprétation large
in Libman v. Quebec (Attorney General), [1997] 3 du champ d’application de l’al. 2b) a été confirmée
S.C.R. 569. There, the Court wrote, at para. 31: dans Libman c. Québec (Procureur général),
“Unless the expression is communicated in a man- [1997] 3 R.C.S. 569. Notre Cour y a dit ceci, au
ner that excludes the protection, such as violence, par. 31: «À moins que l’expression ne soit commu-
the Court recognizes that any activity or communi- niquée d’une manière qui exclut la protection, telle
cation that conveys or attempts to convey meaning la violence, la Cour reconnaı̂t que toute activité ou
is covered by the guarantee of s. 2(b) of the Cana- communication qui transmet ou tente de transmet-
dian Charter”. tre un message est comprise dans la garantie de

l’al. 2b) de la Charte canadienne».

Turning to s. 3, this Court has only dealt with82 En ce qui concerne l’art. 3, la Cour ne s’est pen-
the scope of the right to vote in limited contexts, chée sur la portée du droit de vote que dans des
namely electoral boundaries, the disqualification of contextes limités, c’est-à-dire les circonscriptions
inmates from voting, and voting in a referendum; électorales, l’inhabilité des détenus à voter et
see Reference re Provincial Electoral Boundaries l’exercice du droit de vote dans le cadre d’un réfé-
(Sask.), [1991] 2 S.C.R. 158; Sauvé v. Canada rendum; voir Renvoi relatif aux circonscriptions
(Attorney General), [1993] 2 S.C.R. 438; and Haig électorales provinciales (Sask.), [1991] 2 R.C.S.
v. Canada, [1993] 2 S.C.R. 995. This Court has 158; Sauvé c. Canada (Procureur général), [1993]
not addressed the scope of s. 3 in the context of 2 R.C.S. 438; et Haig c. Canada, [1993] 2 R.C.S.
access to information during an election. In my 995. Notre Cour n’a pas été appelée à examiner le
view, it is not necessary to decide on the informa- champ d’application de l’art. 3 dans le contexte de
tional content of s. 3 in the context of this case. l’accès à l’information pendant une campagne
The purpose of s. 3 was stated clearly by électorale. À mon avis, il n’est pas nécessaire, dans
McLachlin J. in Reference re Provincial Electoral le cadre du présent pourvoi, de statuer sur l’aspect
Boundaries (Sask.), supra, at p. 183, as the “right informationnel de l’art. 3. Dans le Renvoi relatif
to ‘effective representation’”; see also Haig, supra, aux circonscriptions électorales provinciales
at p. 1031. Accordingly, to constitute an infringe- (Sask.), précité, à la p. 183, le juge McLachlin a
ment of the right to vote, a restriction on informa- clairement énoncé l’objet de cette disposition
tion would have to undermine the guarantee of comme étant le «droit à une “représentation effec-
effective representation. tive”»; voir également l’arrêt Haig, précité, à la

p. 1031. Par conséquent, pour qu’il y ait violation
du droit de vote, la limitation de l’information doit
compromettre la garantie d’une représentation
effective.

This position accords with the jurisprudence of83 Ce point de vue est compatible avec la jurispru-
the European Court of Human Rights and the dence de la Cour européenne des droits de
European Commission of Human Rights. Article 3 l’homme et celle de la Commission européenne
of the First Protocol to the European Convention des droits de l’homme. Aux termes de l’art. 3 du
for the Protection of Human Rights and Funda- Premier protocole à la Convention de sauvegarde
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mental Freedoms, March 20, 1952, Europ. T.S. des droits de l’homme et des libertés fondamen-
No. 9, provides that parties to the Convention tales, 20 mars 1952, S.T. Europ. no 9, les parties à
“undertake to hold free elections at reasonable la Convention «s’engagent à organiser, à des inter-
intervals by secret ballot, under conditions which valles raisonnables, des élections libres au scrutin
will ensure the free expression of the opinion of secret, dans les conditions qui assurent la libre
the people in the choice of the legislature”. The expression de l’opinion du peuple sur le choix du
European Court has held that this provision guar- corps législatif». La Cour européenne a statué que
antees the right to vote; see Eur. Court H.R., cette disposition garantissait le droit de vote; voir
Mathieu-Mohin and Clerfayt case, judgment of 2 Cour eur. D.H., affaire Mathieu-Mohin et Clerfayt,
March 1987, Series A No. 113. However, neither arrêt du 2 mars 1987, série A no 113. Cependant,
the European Court nor the European Commission ni la Cour européenne ni la Commission euro-
has equated the right to vote with a right to infor- péenne n’ont assimilé le droit de vote au droit à
mation per se. Rather, in Mathieu-Mohin and l’information en soi. Au contraire, dans l’affaire
Clerfayt, supra, the European Court equated the Mathieu-Mohin et Clerfayt, précitée, la Cour euro-
right to vote with the right to participate in the péenne a assimilé le droit de vote au droit de parti-
electoral process. This same principle was applied ciper au processus électoral. Le même principe a
by the European Commission in Bowman v. été appliqué par la Commission européenne dans
United Kingdom (1996), 22 E.H.R.R. C.D. 13. In la décision Bowman c. United Kingdom (1996), 22
that case, the Commission considered legislation E.H.R.R. C.D. 13. Dans cette affaire, la Commis-
that restricted “single-issue” campaigning by indi- sion a examiné une mesure législative qui limitait
viduals other than the electoral candidates. The le droit des individus qui n’étaient pas candidats
applicant, who had been charged for distributing aux élections de faire campagne sur une «question
leaflets outlining the views of three electoral can- unique». La demanderesse, qui avait été accusée
didates on abortion, complained that her right to d’avoir distribué des feuillets exposant la position
free expression had been violated. The Commis- de trois candidats sur la question de l’avortement,
sion agreed and held that there was an unjustified a prétendu que son droit à la liberté d’expression
violation of freedom of expression. With regard to avait été violé. La Commission lui a donné raison
the applicant’s right to vote, the Commission et a conclu qu’il y avait eu atteinte injustifiée à la
wrote, at p. CD18: liberté d’expression. Voici ce qu’elle a dit au sujet

du droit de vote de la demanderesse, à la p. CD18:

The Commission has had regard to whether the [TRADUCTION] La Commission s’est demandé si le fait
expression of opinion or information on “single issues” que des particuliers ou des groupes aux idées bien arrê-
addressed by individuals or groups with strongly-held tées expriment une opinion ou donnent de l’information
views may operate in particular constituencies so as to sur une «question unique» peut avoir pour effet de
“distort” election results. It has previously considered in «fausser» le résultat du scrutin dans certaines circons-
the context of Article 3 of the First Protocol . . . that one criptions. La Commission a déjà jugé, dans le contexte
of the legitimate objectives of national electoral systems de l’article 3 du Premier protocole, [. . .] qu’un des
is to channel currents of thought so as to promote the objectifs légitimes d’un système électoral national est de
emergence of a sufficiently clear and coherent political canaliser les courants de pensée de façon à promouvoir
will. . . . The Government has not, however, produced l’émergence d’une volonté politique suffisamment claire
any argument to the effect that “single issue” campaign- et cohérente [. . .] Le gouvernement n’a cependant pas
ing of the kind illustrated in the applicant’s case would présenté d’arguments établissant que le fait de faire
distract voters from the political platforms which are the campagne sur une «question unique», campagne du
basis of national party campaigns to such a degree as genre de celle menée par la demanderesse, est de nature
would hinder the electoral process. [Emphasis added.] à distraire les électeurs des programmes électoraux sur

lesquels sont fondées les campagnes des partis natio-
naux au point d’entraver le processus électoral. [Je sou-
ligne.]
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In the present instance, it was argued that the84 Dans la présente affaire, on a prétendu que l’in-
partial ban on election polls hinders the electoral terdiction partielle de publier les résultats de son-
process because some of the voters are deprived of dages sur les intentions de vote constitue une
information relevant to the exercise of their right entrave au processus électoral, car certains élec-
to vote. The Court of Appeal considered, at p. 358, teurs sont privés d’information pertinente à l’exer-
that s. 3 only guarantees access to information cice de leur droit de vote. La Cour d’appel a con-
“necessary to permit electors to vote rationally and clu, à la p. 358, que l’art. 3 ne garantit l’accès qu’à
in an informed manner”, and that poll results did l’information [TRADUCTION] «nécessaire pour [. . .]
not fall into that category. My conclusion that permettre [aux électeurs] de [voter] d’une manière
s. 322.1 is an unjustified limit on free expression rationnelle et éclairée» et que cette information
makes it unnecessary to deal with this issue. I pre- n’inclut pas les résultats des sondages. Ma conclu-
fer to leave the issue aside mostly because the evi- sion selon laquelle l’art. 322.1 constitue une limite
dence with regard to the relationship between the injustifiée de la liberté d’expression rend inutile
kind of information banned and the integrity of the l’examen de cette question. Je préfère la laisser de
election process is too sparse. côté, principalement parce que la preuve relative

au lien existant entre le type d’information visé par
l’interdiction et l’intégrité du processus électoral
est trop limitée.

VI. Freedom of Expression VI. La liberté d’expression

A. Section 2(b) of the Charter A. L’alinéa 2b) de la Charte

Before this Court, the respondent conceded, as it85 L’intimé a reconnu, tant devant notre Cour que
did in the courts below, that there was a prima devant les juridictions inférieures, qu’il y avait
facie infringement of freedom of expression. This atteinte prima facie à la liberté d’expression. Cette
concession was well-founded. Section 322.1 concession était bien fondée. En effet, l’art. 322.1
clearly infringes on the guarantee in s. 2(b) of the porte manifestement atteinte à la garantie prévue
Charter, in accordance with the test set out in par l’al. 2b) de la Charte, selon le critère dégagé
Irwin Toy, supra. First, there can be no doubt that dans l’arrêt Irwin Toy, précité. Premièrement, il ne
the publication of polling information, and more fait aucun doute que la publication d’information
specifically opinion survey results, is an activity touchant les sondages, et plus précisément les
that conveys meaning and, therefore, falls within résultats de ceux-ci, est une activité qui transmet
the ambit of s. 2(b). Second, s. 322.1 restricts free- un message et qui, par conséquent, entre dans le
dom of expression by prohibiting the broadcasting, champ d’application de l’al. 2b). Deuxièmement,
publication or dissemination of opinion survey l’art. 322.1 limite la liberté d’expression en interdi-
results during the final three days of an election sant d’annoncer, de publier ou de diffuser les résul-
campaign. The freedom of expression is clearly tats de sondages sur les intentions de vote au cours
infringed by this ban. des trois derniers jours de la campagne électorale.

La liberté d’expression est nettement violée par
cette interdiction

Before turning to the justification analysis under86 Avant de passer à l’analyse de la justification
s. 1 of the Charter, I pause to note that, in addition conformément à l’article premier de la Charte, je
to polling, there are various other activities subject tiens à signaler que, outre les sondages, diverses
to restriction during a federal election. These autres activités font l’objet de restrictions au cours
restrictions, as set out in the Canada Elections Act, des campagnes électorales fédérales. Ces restric-
include limits on spending and controls on adver- tions, prévues par la Loi électorale du Canada,
tising. In my view, it is impossible to make any sont notamment les limites visant les dépenses et
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generalizations regarding the scope or constitu- les mesures de contrôle visant la publicité. Il est
tional validity of these provisions. Each type of selon moi impossible de généraliser en ce qui con-
restriction, including s. 322.1, must be considered cerne le champ d’application ou la validité consti-
in its own context. Although Somers J. noted that tutionnelle de ces dispositions. Chaque restriction,
the partial ban on polling is part of a larger pack- y compris celle prévue à l’art. 322.1, doit être exa-
age of restrictions, there is no justification for find- minée suivant le contexte qui lui est propre. Même
ing that all restrictions must be considered glob- si le juge Somers a souligné que l’interdiction par-
ally. Each restriction is adopted to address a tielle visant les sondages s’inscrit dans un ensem-
particular set of circumstances and it is in that light ble plus vaste de restrictions, rien ne justifie de
that each one must be analysed. conclure que toutes les restrictions doivent être

considérées globalement. Chacune vise une situa-
tion particulière et c’est sous cet éclairage qu’elle
doit être analysée.

B. Justification Under Section 1 of the Charter B. La justification conformément à l’article pre-
mier de la Charte

1. Contextual Factors 1. Les facteurs contextuels

The analysis under s. 1 of the Charter must be 87L’analyse fondée sur l’article premier doit être
undertaken with a close attention to context. This réalisée en accordant une grande attention au con-
is inevitable as the test devised in R. v. Oakes, texte. Cette démarche est incontournable car le cri-
[1986] 1 S.C.R. 103, requires a court to establish tère élaboré dans R. c. Oakes, [1986] 1 R.C.S. 103,
the objective of the impugned provision, which can exige du tribunal qu’il dégage l’objectif de la dis-
only be accomplished by canvassing the nature of position contestée, ce qu’il ne peut faire que par un
the social problem which it addresses. Similarly, examen approfondi de la nature du problème social
the proportionality of the means used to fulfil the en cause. De même, la proportionnalité des
pressing and substantial objective can only be moyens utilisés pour réaliser l’objectif urgent et
evaluated through a close attention to detail and réel visé ne peut être évaluée qu’en s’attachant
factual setting. In essence, context is the indispen- étroitement au détail et au contexte factuel. Essen-
sable handmaiden to the proper characterization of tiellement, le contexte est l’indispensable support
the objective of the impugned provision, to deter- qui permet de bien qualifier l’objectif de la dispo-
mining whether that objective is justified, and to sition attaquée, de décider si cet objectif est justifié
weighing whether the means used are sufficiently et d’apprécier si les moyens utilisés ont un lien
closely related to the valid objective so as to justify suffisant avec l’objectif valide pour justifier une
an infringement of a Charter right. atteinte à un droit garanti par la Charte.

Characterizing the context of the impugned pro- 88Il importe également de qualifier le contexte de
vision is also important in order to determine the la disposition contestée pour déterminer le type de
type of proof which a court can demand of the leg- preuve que le tribunal peut demander au législateur
islator to justify its measures under s. 1. This ques- d’apporter pour justifier ses mesures au regard de
tion is suitably addressed at the outset because it l’article premier. Il convient de régler cette ques-
affects the entirety of the s. 1 analysis, and because tion dès le départ, d’une part parce qu’elle a une
of the nature of the evidence in this case. In dis- incidence sur l’ensemble de l’analyse fondée sur
cussing whether a ban on advertising aimed at l’article premier, et, d’autre part, en raison de la
children minimally impaired the freedom of nature de la preuve dans le cas qui nous occupe.

Examinant la question de savoir si l’interdiction
visant la publicité destinée aux enfants portait le
moins possible atteinte à la liberté d’expression, le
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expression, Dickson C.J. and Lamer and Wilson JJ. juge en chef Dickson a fait les observations sui-
observed in Irwin Toy, supra, at pp. 993-94: vantes dans Irwin Toy, précité, aux pp. 993 et 994:

When striking a balance between the claims of compet- Pour trouver le point d’équilibre entre des groupes con-
ing groups, the choice of means, like the choice of ends, currents, le choix des moyens, comme celui des fins,
frequently will require an assessment of conflicting sci- exige souvent l’évaluation de preuves scientifiques con-
entific evidence and differing justified demands on tradictoires et de demandes légitimes mais contraires
scarce resources. . . . Thus, as courts review the results quant à la répartition de ressources limitées. [. . .] Ainsi,
of the legislature’s deliberations, particularly with lorsque les tribunaux sont appelés à contrôler les résul-
respect to the protection of vulnerable groups, they tats des délibérations du législateur, surtout en matière
must be mindful of the legislature’s representative de protection de groupes vulnérables, ils doivent garder
function. . . . à l’esprit la fonction représentative du pouvoir législa-

tif . . .

In other cases, however, rather than mediating Il arrive parfois qu’au lieu d’arbitrer entre des
between different groups, the government is best charac- groupes différents, le gouvernement devienne plutôt ce
terized as the singular antagonist of the individual qu’on pourrait appeler l’adversaire singulier de l’indi-
whose right has been infringed. . . . vidu dont le droit a été violé . . .

In the instant case, the Court is called upon to assess En l’espèce, la Cour est appelée à évaluer des preuves
competing social science evidence respecting the appro- contradictoires, qui relèvent des sciences humaines,
priate means for addressing the problem of children’s quant aux moyens appropriés de faire face au problème
advertising. The question is whether the government de la publicité destinée aux enfants. La question est de
had a reasonable basis, on the evidence tendered, for savoir si le gouvernement était raisonnablement fondé,
concluding that the ban on all advertising directed at compte tenu de la preuve offerte, à conclure qu’interdire
children impaired freedom of expression as little as pos- toute publicité destinée aux enfants portait le moins pos-
sible given the government’s pressing and substantial sible atteinte à la liberté d’expression étant donné l’ob-
objective. [Emphasis added.] jectif urgent et réel que visait le gouvernement. [Je sou-

ligne.]

In Butler, supra, Sopinka J. found the social sci- Dans Butler, précité, le juge Sopinka a déclaré non
ence evidence relating pornography to violence or concluante la preuve fondée sur les sciences
other harms directed at women by men to be sociales qui faisait un lien entre la pornographie et
inconclusive. Nonetheless, he found that there was la violence et d’autres torts faits aux femmes par
a rational connection between the impugned provi- les hommes. Néanmoins, il a conclu à l’existence
sion and the measures adopted by the legislature d’un lien rationnel entre la disposition attaquée et
(at pp. 502 and 504): les mesures adoptées par le législateur (aux

pp. 502 et 504):

While a direct link between obscenity and harm to Bien qu’il puisse être difficile, voire impossible,
society may be difficult, if not impossible, to establish, d’établir l’existence d’un lien direct entre l’obscénité et
it is reasonable to presume that exposure to images le préjudice causé à la société, il est raisonnable de sup-
bears a causal relationship to changes in attitudes and poser qu’il existe un lien causal entre le fait d’être
beliefs. exposé à des images et les changements d’attitude et de

croyance.

. . . . . .

I am in agreement with . . . the view that Parliament Je suis d’accord avec [. . .] [l’]avis que le Parlement
was entitled to have a “reasoned apprehension of harm” avait le droit d’avoir [TRADUCTION] «une appréhension
resulting from the desensitization of individuals exposed raisonnée du préjudice» résultant de la désensibilisation
to materials which depict violence, cruelty, and dehu- des personnes exposées à du matériel représentant des
manization in sexual relations. [Emphasis added.] relations sexuelles dans un contexte de violence, de

cruauté et de déshumanisation. [Je souligne.]
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In RJR-MacDonald Inc. v. Canada (Attorney Gen- Dans RJR-MacDonald Inc. c. Canada (Procureur
eral), [1995] 3 S.C.R. 199, McLachlin J. addressed général), [1995] 3 R.C.S. 199, le juge McLachlin a
more explicitly the relationship between the stan- traité plus explicitement du rapport entre la norme
dard of proof required under s. 1 and the nature of de preuve applicable dans le cadre de l’article pre-
the problem which Parliament was seeking to rem- mier et la nature du problème que le législateur
edy. That case involved the application of s. 2(b) cherchait à régler. L’affaire concernait l’applica-
to certain restraints on tobacco advertising and tion de l’al. 2b) à certaines restrictions adoptées
promotion which had been adopted by Parliament. par le Parlement en matière de publicité et de pro-
After noting that the distinction described in Irwin motion des produits du tabac. Après avoir souligné
Toy between the government as social mediator que la distinction faite dans l’arrêt Irwin Toy entre
and the government as singular antagonist “may le rôle du gouvernement en tant qu’arbitre dans la
not always be easy to apply”, she observed, at société et celui d’adversaire singulier «pourrai[t]
para. 135: ne pas être toujours facil[e] d’application», elle a

fait observer ceci, au par. 135:

This said, I accept that the situation which the law is Cela dit, je reconnais que le problème auquel la loi tente
attempting to redress may affect the degree of deference de remédier risque d’avoir une incidence sur le degré de
which the court should accord to Parliament’s choice. respect dont le tribunal devrait faire preuve à l’égard du
The difficulty of devising legislative solutions to social choix du Parlement. De même, la difficulté de concevoir
problems which may be only incompletely understood des solutions législatives à des problèmes sociaux qui
may also affect the degree of deference that the courts pourraient bien n’être que partiellement compris peut
accord to Parliament or the Legislature. aussi avoir une incidence sur le degré de respect dont les

tribunaux feront preuve envers le législateur fédéral ou
provincial.

She emphasized, however, that this does not Elle a toutefois souligné que cela n’avait pas pour
diminish the usual standard of proof required effet d’abaisser la norme de preuve appliquée habi-
under s. 1, simply that that standard might be satis- tuellement dans le cadre de l’article premier, mais
fied in different ways depending on the nature of tout simplement d’indiquer qu’il est possible d’y
the legislative objective (at para. 137): satisfaire par des moyens différents compte tenu de

la nature de l’objectif visé par la loi (au par. 137):

As the s. 1 jurisprudence has established, the civil stan- Comme l’établit la jurisprudence relative à l’article pre-
dard of proof on a balance of probabilities at all stages mier, la norme de preuve qui convient, à toutes les
of the proportionality analysis is more appropriate: étapes de l’analyse de la proportionnalité, est celle qui
Oakes, supra, at p. 137; Irwin Toy, supra, at s’applique en matière civile, c’est-à-dire la preuve selon
p. 992. . . . Discharge of the civil standard does not la prépondérance des probabilités: Oakes, précité, à la
require scientific demonstration; the balance of p. 137; Irwin Toy, précité, à la p. 992. [. . .] Pour satis-
probabilities may be established by the application of faire à la norme de preuve en matière civile, on n’a pas à
common sense to what is known, even though what is faire une démonstration scientifique; la prépondérance
known may be deficient from a scientific point of view: des probabilités s’établit par application du bon sens à
see Snell v. Farrell, [1990] 2 S.C.R. 311. [Emphasis ce qui est connu, même si ce qui est connu peut compor-
added.] ter des lacunes du point de vue scientifique: voir l’arrêt

Snell c. Farrell, [1990] 2 R.C.S. 311. [Je souligne.]

McLachlin J. applied this test under the rational Le juge McLachlin a appliqué ce critère à l’étape
connection stage of the proportionality analysis de l’examen du lien rationnel, dans le cadre de
based on the following characterization (at para. l’analyse de la proportionnalité, en s’appuyant sur
154): la qualification suivante (au par. 154):

Where, however, legislation is directed at changing Par contre, dans les cas où une loi vise une modification
human behaviour, as in the case of the Tobacco Prod- du comportement humain, comme dans le cas de la Loi
ucts Control Act, the causal relationship may not be sci- réglementant les produits du tabac, le lien causal pour-
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entifically measurable. In such cases, this Court has rait bien ne pas être mesurable du point de vue scienti-
been prepared to find a causal connection between the fique. Dans ces cas, notre Cour s’est montrée disposée à
infringement and benefit sought on the basis of reason reconnaı̂tre l’existence d’un lien causal entre la violation
or logic, without insisting on direct proof of a relation- et l’avantage recherché sur le fondement de la raison ou
ship between the infringing measure and the legislative de la logique, sans insister sur la nécessité d’une preuve
objective: R. v. Keegstra, [1990] 3 S.C.R. 697, at directe de lien entre la mesure attentatoire et l’objectif
pp. 768 and 777; R. v. Butler, [1992] 1 S.C.R. 452, at législatif: R. c. Keegstra, [1990] 3 R.C.S. 697, aux
p. 503. [Emphasis added.] pp. 768 et 777; R. c. Butler, [1992] 1 R.C.S. 452, à la

p. 503. [Je souligne.]

The issue of the standard and type of proof89 La question de la norme et du type de preuve
required under s. 1 arises with particular acuity in que commande l’article premier se pose avec une
the case at bar because the social science evidence, acuité particulière dans la présente instance parce
as in these previous cases, is in a state of some que, tout comme dans ces arrêts antérieurs, la
controversy. In light of this inconclusive evidence, preuve fondée sur les sciences sociales est, dans
the government submitted it is not for this Court to une certaine mesure, encore controversée. Vu cette
second-guess the judgment of the legislature when preuve non concluante, le gouvernement a soutenu
it has made a reasonable assessment that an appre- qu’il n’appartient pas à la Cour de remettre en
hension of harm exists. It also argued that “com- question le jugement du législateur qui, après avoir
mon sense applied to what is known establishes the fait une appréciation raisonnable de la situation, a
reasonableness of Parliament’s assessment of the conclu à l’existence d’une appréhension de préju-
situation”. dice. Le gouvernement a également plaidé que

[TRADUCTION] «l’application du bon sens aux élé-
ments connus établit le caractère raisonnable de
l’appréciation de la situation qu’a faite le législa-
teur».

I agree with McLachlin J.’s remarks in RJR-90 Je souscris aux propos du juge McLachlin dans
MacDonald that it is difficult to draw a sharp dis- RJR-MacDonald selon lesquels il est difficile
tinction between legislation in which the state is d’établir une distinction nette entre les mesures
the antagonist of the individual, and that in which législatives dans le cadre desquelles l’État agit en
it is acting as a mediator between different groups. tant qu’adversaire singulier de l’individu et celles
Indeed, nothing in these cases suggests that there is où il agit en tant que médiateur entre différents
one category of cases in which a low standard of groupes. De fait, rien dans les arrêts susmentionnés
justification under s. 1 is applied, and another cate- ne tend à indiquer qu’il existe une catégorie de cas
gory in which a higher standard is applied. In my auxquels s’applique une norme peu exigeante de
view, these cases further the contextual approach justification dans le cadre de l’article premier et
to s. 1 by indicating that the vulnerability of the une autre catégorie à laquelle s’applique une
group which the legislator seeks to protect (as in norme plus élevée. À mon avis, ces précédents
Irwin Toy, supra, at p. 995; Ross v. New Brunswick étayent davantage le recours à une approche con-
School District No. 15, [1996] 1 S.C.R. 825, at textuelle dans l’application de l’article premier en
para. 88), that group’s own subjective fears and indiquant que la vulnérabilité du groupe que le
apprehension of harm (as in R. v. Keegstra, [1990] législateur cherche à protéger (comme dans Irwin
3 S.C.R. 697, per McLachlin J., at p. 857), and the Toy, précité, à la p. 995; Ross c. Conseil scolaire
inability to measure scientifically a particular harm du district no 15 du Nouveau-Brunswick, [1996] 1
in question, or the efficaciousness of a remedy (as R.C.S. 825, au par. 88), les craintes subjectives et
in Butler, supra, at p. 502), are all factors of which la crainte de préjudice entretenue par ce groupe
the court must take account in assessing whether a (comme dans R. c. Keegstra, [1990] 3 R.C.S. 697,
limit has been demonstrably justified according to motifs du juge McLachlin, à la p. 857), et l’incapa-
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the civil standard of proof. They do not represent cité de mesurer scientifiquement le préjudice parti-
categories of standard of proof which the govern- culier en cause ou l’efficacité d’une réparation
ment must satisfy, but are rather factors which go (comme dans Butler, précité, à la p. 502), sont
to the question of whether there has been a demon- autant de facteurs que le tribunal doit prendre en
strable justification. I propose to return to these considération lorsqu’il décide si une restriction est
factors in more detail in the course of a contextual justifiée suivant la norme de preuve applicable en
approach to s. 1. matière civile. Ce ne sont pas des catégories de

norme de preuve auxquelles le gouvernement doit
satisfaire, mais bien des facteurs touchant la ques-
tion de savoir s’il y a une justification démontra-
ble. Je me propose de revenir plus en détail sur ces
facteurs dans le cours de l’application de l’ap-
proche contextuelle à l’article premier.

Another contextual factor to be considered is the 91Un autre facteur contextuel qui doit être pris en
nature of the activity which is infringed. The considération est la nature de l’activité à laquelle il
degree of constitutional protection may vary est porté atteinte. Le degré de protection constitu-
depending on the nature of the expression at issue tionnelle peut varier selon la nature de la forme
(Edmonton Journal v. Alberta (Attorney General), d’expression en cause (Edmonton Journal c.
[1989] 2 S.C.R. 1326, at pp. 1355-56; Rocket v. Alberta (Procureur général), [1989] 2 R.C.S.
Royal College of Dental Surgeons of Ontario, 1326, aux pp. 1355 et 1356; Rocket c. Collège
[1990] 2 S.C.R. 232, at pp. 246-47; Keegstra, royal des chirurgiens dentistes d’Ontario, [1990] 2
supra, at p. 760; RJR-MacDonald, supra, at R.C.S. 232, aux pp. 246 et 247; Keegstra, précité,
paras. 71-73 and 132; Libman, supra, at para. 60). à la p. 760; RJR-MacDonald, précité, aux pp. 71 à
This is not because a lower standard is applied, but 73 et 132; Libman, précité, au par. 60). Ce n’est
because the low value of the expression may be pas parce qu’une norme moins exigeante est appli-
more easily outweighed by the government objec- quée, mais plutôt parce que, compte tenu dans cer-
tive. In this case, the speech infringed is political tains cas de la faible valeur de la forme d’expres-
information. While opinion polls may not be the sion en cause, l’objectif du gouvernement
same as political ideas, they are nevertheless an l’emporte plus facilement sur celle-ci. Dans le pré-
important part of the political discourse, as mani- sent cas, le discours visé par l’atteinte est l’infor-
fested by the attention such polls receive in the mation politique. Même si les sondages ne sont pas
media and in the public at large, and by the fact assimilables aux opinions politiques, ils sont néan-
that political parties themselves purchase and use moins un élément important du discours politique,
such information. Indeed, the government argues comme en témoignent, d’une part, l’attention
that opinion polls have an excessive impact on the qu’ils reçoivent dans les médias et au sein du
electoral choices made by voters. As a genre of public en général, et, d’autre part, le fait que les
speech, unlike hate speech or pornography, this partis politiques eux-mêmes achètent et utilisent ce
expression is not intrinsically harmful or demean- type d’information. De fait, le gouvernement pré-
ing to certain members of society because of its tend que les sondages ont une influence excessive
direct impact, or its impact on others. It is without sur les choix électoraux des citoyens. Contraire-
moral content, and yet it is widely perceived as a ment à la propagande haineuse ou à la pornogra-
valuable and important part of the discourse of phie, cette forme d’expression n’est pas intrinsè-
elections in this country. The government urges, quement préjudiciable ou avilissante pour certains
however, that under some circumstances polls may membres de la société à cause soit de son effet

direct sur eux soit de son effet sur autrui. Quoique
dénuée de contenu moral, elle est pourtant large-
ment perçue comme un élément précieux et impor-
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come to have an effect which interferes with the tant du discours électoral dans notre pays. Toute-
ability of individuals to make an informed choice. fois, le gouvernement affirme que, dans certaines

circonstances, il est possible que les sondages aient
pour effet de diminuer la capacité de certains indi-
vidus de faire un choix éclairé.

According to the purposes I describe below,92 Suivant les objectifs que je vais décrire plus
there are two groups who might be negatively loin, deux groupes risquent de subir un préjudice
affected by polls: first, there are those who incor- du fait des sondages: premièrement, il y a les per-
rectly assume that polls are a perfect measure of sonnes qui supposent à tort que les sondages indi-
voting results on election day, and rely on them to quent parfaitement quels seront les résultats du
an excessive degree in consequence; second, there scrutin le jour de l’élection et qui, en conséquence,
are those voters who are perfectly aware of the se fient à ceux-ci d’une manière excessive; deuxiè-
general shortcomings of polls as predictions of the mement, il y a les personnes qui savent parfaite-
result on election day, but who are misled by the ment que les sondages en général ne permettent
publication of an inaccurate poll result. Even pas de prédire les résultats le jour du scrutin, mais
assuming there to be some likelihood of these dan- qui sont induites en erreur par la publication d’un
gers, which shall be discussed more fully in the sondage inexact. Même en supposant une certaine
course of the s. 1 analysis proper, there can be no vraisemblance à ces dangers, qui seront examinés
question that opinion surveys regarding political de manière plus approfondie dans le cours de
candidates or electoral issues are part of the politi- l’analyse fondée sur l’article premier proprement
cal process and, thus, at the core of expression dite, il ne fait aucun doute que les sondages con-
guaranteed by the Charter. As Dickson C.J. stated cernant les candidats ou les enjeux électoraux font
in Keegstra, supra, at pp. 763-64: partie du processus politique et sont, de ce fait, au

cœur de la liberté d’expression garantie par la
Charte. Comme l’a dit le juge en chef Dickson
dans Keegstra, précité, aux pp. 763 et 764:

The connection between freedom of expression and the Le lien entre la liberté d’expression et le processus poli-
political process is perhaps the linchpin of the s. 2(b) tique est peut-être la cheville ouvrière de la garantie
guarantee, and the nature of this connection is largely énoncée à l’al. 2b), et ce lien tient dans une large mesure
derived from the Canadian commitment to democracy. à l’engagement du Canada envers la démocratie. La
Freedom of expression is a crucial aspect of the demo- liberté d’expression est un aspect crucial de cet engage-
cratic commitment, not merely because it permits the ment démocratique, non pas simplement parce qu’elle
best policies to be chosen from among a wide array of permet de choisir les meilleures politiques parmi la
proffered options, but additionally because it helps to vaste gamme des possibilités offertes, mais en outre
ensure that participation in the political process is open parce qu’elle contribue à assurer un processus politique
to all persons. ouvert à la participation de tous.

In that case, hate speech was found to interfere Dans cette affaire, il a été jugé que la propagande
with the ability of a specific and identifiable group haineuse entravait la participation d’un groupe pré-
to participate in the political process by directly cis et identifiable au processus politique en amoin-
undermining their dignity and their membership in drissant sa dignité et son sentiment d’appartenance
the community. The same could be said of porno- à la collectivité. La même affirmation pouvait être
graphic expression in Butler. And in Irwin Toy, the faite dans Butler qui portait sur l’expression por-
interest of advertisers meant that there was a likeli- nographique. Dans Irwin Toy, compte tenu de l’in-
hood that such speech would be manipulative of térêt des annonceurs, il était vraisemblable que le
children and would play on their vulnerability. discours en cause aurait un effet manipulateur à

l’égard des enfants et jouerait sur leur vulnérabi-
lité.
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In each of these cases, the type of speech 93Dans chacune de ces affaires, le type d’expres-
involved systematically and consistently under- sion en cause amoindrissait de façon systématique
mined the position of some members of society. et uniforme la situation de certains membres de la
There is no evidence in this case that there is any société. Il n’y a aucune preuve, en l’espèce, de
such systematic opposition between the interests or l’existence d’une telle opposition systématique
position of the Canadian voter and opinion entre les intérêts ou la situation des électeurs cana-
surveys. The government argues that there is the diens et les sondages. Le gouvernement prétend
potential that some inaccurate poll might under- qu’il y a un risque que certains sondages inexacts
mine the freedom of choice of the Canadian voter, puissent porter atteinte à la liberté de choix des
or that some voters might be excessively influ- électeurs ou que certains électeurs canadiens soient
enced by polls. Leaving those exceptional or influencés de manière excessive par les sondages.
potential cases aside, polls are not generally inimi- Hormis ces cas exceptionnels ou potentiels, les
cal to the interests of Canadian voters. They are sondages ne sont généralement pas incompatibles
sought after and widely valued which, indepen- avec les intérêts des électeurs canadiens. Ils sont
dently of their value to any one voter or specific recherchés et largement appréciés, de sorte que,
content, places this type of speech at the core of indépendamment de leur valeur pour un électeur
the political process. donné ou de leur contenu précis, ce type de dis-

cours est au cœur du processus politique.

Although the Libman case involved expression 94Même si l’arrêt Libman concernait une forme
related to political campaigning, there was a likeli- d’expression rattachée aux campagnes politiques,
hood that the genre of paid political advertising il était vraisemblable que le genre d’annonces poli-
would significantly manipulate the political dis- tiques payées qui étaient en cause dans cette affaire
course to the advantage of those with greater finan- influencent de façon considérable le débat poli-
cial resources (paras. 50-51). Libman is not dissim- tique en faveur de ceux qui disposent de plus
ilar to Irwin Toy in the sense that, under certain grandes ressources financières (par. 50 et 51).
circumstances, the nature of the interests (i.e., a L’affaire Libman n’est pas sans similarité avec
single party or faction with a great preponderance l’affaire Irwin Toy en ce sens que, dans certaines
of financial resources) of the speakers could make circonstances, la nature des intérêts (c’est-à-dire le
the expression itself inimical to the exercise of a fait qu’un parti ou une faction dispose d’une supé-
free and informed choice by others. The govern- riorité considérable du point de vue des ressources
ment does not suggest that there is any such sys- financières) de ceux qui s’expriment pourrait ren-
tematic or structural danger in the case of opinion dre la forme d’expression elle-même incompatible
surveys, but relies simply on the possibility of an avec l’exercice par les autres intéressés d’un choix
inaccurate poll, or the disproportionate reaction by libre et éclairé. Le gouvernement ne suggère pas
certain voters to polls generally. These may be l’existence d’un tel danger systématique ou struc-
important objectives and will be assessed below; turel dans le cas des sondages, mais invoque sim-
but the possibility of harm arising from the unfor- plement la possibilité d’un sondage inexact ou
tuitous publication of an inaccurate poll does not d’une réaction disproportionnée de la part de cer-
displace the general nature of this expression as tains électeurs aux sondages en général. Il s’agit là
political expression at the core of s. 2(b). d’objectifs qui peuvent être importants et qui

seront appréciés plus loin, mais la possibilité d’un
préjudice résultant de la publication non fortuite
d’un sondage inexact ne change pas la nature géné-
rale de cette forme d’expression, qui relève de
l’expression politique au cœur de l’al. 2b).
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I would conclude that the nature of the expres-95 Je suis d’avis de conclure que la nature de la
sion in issue here does not prima facie suggest that forme d’expression en litige dans le présent cas ne
a deferential approach is appropriate in this case. tend pas à indiquer, à première vue, qu’une appro-

che empreinte de retenue est appropriée en l’es-
pèce.

2. Legislative Objective 2. L’objectif législatif

The characterization of the objective of s. 322.196 La qualification de l’objectif de l’art. 322.1 et la
and the nature of the harm which it hopes to rem- nature du préjudice qu’il est censé corriger sont
edy are virtually correlatives of one another, and pratiquement en corrélation, et constituent la pre-
constitute the crucial first step in the s. 1 analysis. mière étape cruciale de l’analyse fondée sur l’ar-
Unfortunately, the decisions below and some of ticle premier. Malheureusement, les décisions des
the submissions before us have been unnecessarily juridictions inférieures ainsi que certaines des
vague in stating the precise objective of the limita- observations qui nous ont été soumises ont énoncé
tion in issue, leaving many unanswered questions de manière inutilement vague l’objectif précis de
as to the proper approach to the s. 1 analysis. The la restriction en litige, laissant bien des questions
respondent submitted before us that the objective sans réponse en ce qui concerne la démarche
of s. 322.1 is “to prevent the distorting effect of appropriée pour l’analyse fondée sur l’article pre-
public opinion survey results which are released mier. Devant nous, l’intimé a fait valoir que
late in the election when there is no longer a suffi- l’art. 322.1 a pour objectif [TRADUCTION] «de pré-
cient opportunity to respond”. But what is the venir l’effet de déformation de la réalité que peut
exact nature of this “distorting effect”? The Court créer la publication des résultats de sondages tard
of Appeal did not elucidate any more precise dans une campagne électorale, lorsqu’il ne reste
objective than this. By contrast, Somers J. articu- plus de temps pour y répliquer». Mais en quoi con-
lated four objectives from the legislative history of siste précisément cet «effet déformant»? La Cour
the provision which more precisely characterized d’appel n’a pas énoncé d’objectif plus précis que
the purpose of the limit on freedom of expression: celui-là. Par contraste, le juge Somers a, à partir de
prevention of dissemination of false information; l’historique de la disposition, formulé quatre
prevention of polling information from being objectifs définissant plus précisément l’objet de la
presented in a misleading way that lent an aura of restriction à la liberté d’expression: prévenir la dif-
scientific precision to poll results; a period of rest fusion de faux renseignements; empêcher que des
and reflection for voters prior to going to the polls; renseignements touchant les sondages soient pré-
and a period of response after the final poll has sentés d’une manière trompeuse, propre à donner
been published, presumably to respond to its une aura de caractère scientifique aux résultats des
potential inaccuracy or simply to question the sondages; donner aux électeurs une période de
importance of polls in general. Before this Court, répit et de réflexion avant le scrutin; accorder une
the respondent submitted that the sole objective of période de réplique après la publication du dernier
the provision on which it was relying was to pro- sondage, vraisemblablement pour répondre aux
vide a period during which the accuracy of a poll inexactitudes qu’il pourrait contenir ou tout sim-
could be publicly questioned and debated, so that plement pour s’interroger sur l’importance des
the scientific validity and accuracy of any particu- sondages en général. Devant notre Cour, l’intimé a
lar poll would be more fully known to Canadian plaidé que le seul objectif qu’il invoquait était
voters. The harm, then, which the provision pur- celui qui consiste à accorder une période permet-
portedly addresses is the possibility that the scien- tant de remettre en question l’exactitude d’un son-
tific accuracy of polls may be overestimated by dage et d’en débattre publiquement de façon à bien
Canadian voters in a particular election and that renseigner les électeurs canadiens sur la validité et

l’exactitude scientifiques d’un sondage donné. En
conséquence, le préjudice censé visé par la disposi-
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they may cast their vote based on this inaccurate tion est la possibilité que l’exactitude scientifique
perception. des sondages puisse être surestimée par les élec-

teurs canadiens au cours d’une campagne électo-
rale donnée et qu’ils votent en fonction de cette
perception inexacte.

As mentioned in the previous section, the vot- 97Comme je l’ai dit dans la section précédente, il
er’s misapprehension of the true significance of a est possible qu’un électeur se méprenne sur la
poll could be the result of either of two quite dif- signification réelle d’un sondage pour deux raisons
ferent reasons: first, the voter might systematically très différentes: premièrement, il peut surestimer
overestimate the validity and accuracy of poll systématiquement la validité et l’exactitude des
results; or, second, there might be a poll which résultats des sondages; ou, deuxièmement, il peut
falls below the normal standard of accuracy of pol- arriver qu’un sondage ne respecte pas le niveau
ling which Canadians are generally entitled to normal d’exactitude en la matière auquel les Cana-
expect. This latter type of poll is more simply diens sont en droit de s’attendre. On peut qualifier
described as a bad poll, a false poll, or an inaccu- plus simplement ce dernier type de sondage de
rate poll. The respondent is not explicit as to which mauvais sondage, de faux sondage ou de sondage
distorting effect it refers, and the judgments below, inexact. L’intimé ne précise pas à quel effet défor-
as well as legislative pronouncements at the time mant il se réfère, et les décisions des juridictions
of its passage, reflect this obscurity. The danger of inférieures ainsi que les propos des parlementaires
the systematically overreliant voter is suggested in au moment de l’adoption de la disposition sont tout
the purpose described by Somers J. as the need for aussi obscurs. Le danger que les électeurs accor-
“a rest period” so that the frenzy of polls will die dent systématiquement aux sondages une impor-
down and voters will be encouraged to forget tance exagérée est suggéré dans l’objectif que le
about the polls and concentrate on issues. This pur- juge Somers a décrit comme étant la nécessité
pose is evident in the final report of the Royal d’une «période de répit» durant laquelle la frénésie
Commission on Electoral Reform and Party des sondages s’atténuerait et les électeurs seraient
Financing (“Lortie Commission”) entitled encouragés à oublier les sondages et à se concen-
Reforming Electoral Democracy (1991), vol. 1, trer sur les enjeux. Cet objectif est énoncé de façon
which concluded, at p. 460, that a polling ban was manifeste dans le rapport final de la Commission
necessary to “provide voters with a period of royale sur la réforme électorale et le financement
reflection at the end of campaign to assess the par- des partis («Commission Lortie») intitulé Pour une
ties and candidates”. The second purpose of the démocratie électorale renouvelée (1991), vol. 1,
legislation, to guard against an inaccurate poll qui a conclu, aux pp. 478 et 479, à la nécessité
which occurs late in the campaign, has nothing to d’interdire la publication des sondages pour
do with a period of repose or reflection. Rather, the «accorde[r] à l’électorat une période de réflexion à
purpose is to provide an opportunity for the last la fin de la campagne». Le deuxième objectif de la
opinion surveys on which the voter might base his loi — savoir celui de protéger contre les sondages
or her vote to be subjected to public scrutiny. In inexacts publiés tard dans les campagnes — n’a
this way, the voter will have the best information rien à voir avec une période de répit ou de
possible about the accuracy of the latest polls, and réflexion. Il s’agit plutôt de donner la possibilité de
will not cast a vote without a potentially inaccurate discuter publiquement les derniers sondages sur
opinion survey having been publicly scrutinized. lesquels les électeurs pourraient se fonder pour

voter. De cette façon, ceux-ci possèdent la meil-
leure information possible au sujet de l’exactitude
des derniers sondages et ne se rendent pas aux
urnes avant que des sondages potentiellement
inexacts aient été débattus publiquement.
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At a higher level of generality, the purpose of98 À un degré plus élevé de généralité, l’objectif
providing more accurate information to Canadian qui consiste à fournir des renseignements plus
voters is that they are more capable of making a exacts aux électeurs canadiens vise à les rendre
free and informed choice, which engenders a freer plus aptes à faire un choix libre et éclairé, ce qui
and fairer election process. It is said that the elec- engendre un processus électoral plus libre et plus
tion process will also be perceived as fairer by the équitable. On affirme que, grâce à la restriction en
electorate with this restriction in place. This, in cause, le processus électoral sera perçu par l’élec-
turn, strengthens democracy. For the purpose of torat comme plus équitable, situation qui, à son
the s. 1 analysis, however, it is desirable to state tour, renforcera la démocratie. Pour les besoins de
the purpose of the limiting provision as precisely l’analyse fondée sur l’article premier, toutefois, il
and specifically as possible so as to provide a clear est souhaitable d’énoncer de façon aussi précise et
framework for evaluating its importance, and the spécifique que possible, d’une part, l’objectif de la
precision with which the means have been crafted disposition attentatoire afin d’établir un cadre clair
to fulfil that objective (RJR-MacDonald, supra, at pour évaluer son importance, et, d’autre part, la
para. 144; Vriend v. Alberta, [1998] 1 S.C.R. 493, précision avec laquelle les moyens choisis ont été
at para. 110). conçus pour réaliser cet objectif (RJR-MacDonald,

précité, au par. 144; Vriend c. Alberta, [1998] 1
R.C.S. 493, au par. 110).

Accepting these as the two objectives of99 Acceptant qu’il s’agit là des deux objectifs de
s. 322.1, it is my view that any ambiguity in the l’art. 322.1, je suis d’avis que toute ambiguı̈té des
words of the section should be interpreted in mots employés dans cette disposition doit être dis-
accordance with those purposes, rather than to sipée de manière à favoriser et non à contrecarrer
frustrate them. I conclude, therefore, that Somers J. la réalisation de ces objectifs. En conséquence, je
was correct in interpreting the prohibition in conclus que le juge Somers a eu raison de considé-
s. 322.1 as applying only to “new” poll results, i.e. rer que l’interdiction prévue à l’art. 322.1 s’ap-
results that are undisclosed as of midnight on the plique uniquement aux résultats de «nouveaux»
Friday before election day. Far from preventing sondages, c’est-à-dire aux résultats qui n’ont pas
old poll results from being mentioned, the very encore été communiqués à minuit le vendredi qui
raison d’être of the section is that those old poll précède le jour du scrutin. Loin d’empêcher que
results should be aired and discussed in the media l’on fasse état des résultats de sondages déjà
so that their accuracy can be fully determined in publiés, la raison d’être même de cet article est la
public debate. diffusion et la discussion de ces sondages dans les

médias de sorte que leur exactitude puisse être
débattue pleinement en public.

3. Is the Objective Pressing and Substantial? 3. L’objectif est-il urgent et réel?

For clarity, I propose to examine each purpose100 Par souci de clarté, je me propose d’examiner
separately, beginning with the “period of rest” pur- chaque objectif séparément, en commençant par
pose. I will examine this purpose briefly as the celui fondé sur la «période de répit». Je ne vais
respondent all but withdrew this as part of its argu- m’y arrêter que brièvement car l’intimé l’a pour
ment before this Court. However, I still consider ainsi dire abandonné dans sa plaidoirie devant
this analysis necessary as the vague references to notre Cour. Toutefois, je continue de considérer
the “distorting effect” of polls could still accom- que cette analyse est nécessaire parce que les
modate this purpose. Moreover, there is little doubt vagues allusions à l’«effet déformant» des son-
that this was one of the original purposes of Parlia- dages pourraient encore se rattacher à cet objectif.
ment in enacting the provision. In addition to the De plus, il fait peu de doute que c’était l’un des
statement in the final report of the Lortie Commis- objectifs initiaux du législateur lorsqu’il a édicté la
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sion mentioned above, Senator Rivest, in introduc- disposition en litige. Outre les remarques précitées
ing the bill containing s. 322.1 in the Upper tirées du rapport final de la Commission Lortie, le
House, declared that it was an attempt to [TRANS- sénateur Rivest, qui a présenté le projet de loi con-
LATION] “reconcile the freedom of speech and the tenant l’art. 322.1 à la Chambre haute, a déclaré
freedom of the press with the right of the voters to que celui-ci tentait de «marier la liberté d’expres-
make a judgement peacefully, come election sion et la liberté de presse avec la liberté et le droit
time”: Debates of the Senate, April 29, 1993, at du citoyen de pouvoir porter un jugement en toute
p. 3117. quiétude au moment des élections»: Débats du

Sénat, 29 avril 1993, à la p. 3117.

An examination of this purpose reveals some 101L’examen de cet objectif révèle quelques suppo-
disturbing assumptions. First, this purpose does sitions troublantes. Premièrement, cet objectif
not rely on the inaccuracy of any opinion survey n’est pas fondé sur l’inexactitude des résultats de
results. Rather, it suggests that Canadians will sondages donnés. Il suppose plutôt que les Cana-
become so mesmerized by the flurry of polls diens sont tellement hypnotisés par l’avalanche de
appearing in the media that they will forget the sondages publiés dans les médias qu’ils en
issues upon which they should actually be concen- oublient les enjeux sur lesquels ils devraient plutôt
trating. This reasoning cannot be countenanced. se concentrer. Ce raisonnement ne peut être admis.
Canadian voters must be presumed to have a cer- Il faut présumer aux électeurs canadiens un certain
tain degree of maturity and intelligence. They have degré de maturité et d’intelligence. Ils ont le droit
the right to consider the results of polls as part of a de tenir compte des résultats des sondages pour
strategic exercise of their vote. It cannot be voter d’une manière stratégique. On ne peut suppo-
assumed that in so doing they will be so naı̈ve as to ser que, en agissant ainsi, ils sont à ce point naı̈fs
forget the issues and interests which motivate them qu’ils oublient les enjeux et les intérêts qui les
to vote for a particular candidate. Nor can Canadi- motivent à voter pour un candidat donné. On ne
ans be presumed to assume that polls are abso- peut non plus supposer que les Canadiens présu-
lutely accurate in predicting outcomes of elections ment que les sondages prédisent avec une exacti-
and that they thus will overvalue poll results. tude absolue l’issue du scrutin et, pour cette raison,
Many polls are released in the course of an elec- surestiment les résultats des sondages. Bon nombre
tion campaign which belies the suggestion that any de sondages sont publiés au cours d’une campagne
one poll could be perceived as authoritative. These électorale, ce qui contredit l’idée qu’un sondage en
opinion polls yield differing results even when particulier puisse être perçu comme faisant auto-
conducted contemporaneously, and, perhaps more rité. Ces sondages produisent des résultats diffé-
importantly, opinion poll results fluctuate dramati- rents même quand ils sont réalisés en même temps,
cally over time. I cannot accept, without gravely et, fait plus important peut-être, les résultats des
insulting the Canadian voter, that there is any like- sondages fluctuent radicalement sur une période
lihood that an individual would be so enthralled by donnée. Je ne peux admettre, sans faire gravement
a particular poll result as to allow his or her electo- insulte aux électeurs canadiens, qu’il y ait la moin-
ral judgment to be ruled by it. dre chance qu’un individu soit tellement séduit par

les résultats d’un sondage donné que, au moment
de voter, il laisse ceux-ci l’emporter sur son juge-
ment.

I am thus unable to perceive, and nor has the 102Je suis donc incapable de concevoir — d’ail-
government seriously argued before us, that any leurs le gouvernement n’a pas sérieusement plaidé
pressing and substantial objective is served by the devant nous — que l’existence d’une «période de
existence of a “rest period” for polls prior to the répit» en matière de sondages avant le jour du
election date. I would, therefore, find that s. 322.1 scrutin serve un objectif urgent et réel. En consé-
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is not justified under s. 1 according to this objec- quence, je conclus que, au regard de cet objectif,
tive. l’art. 322.1 n’est pas justifié au sens de l’article

premier.

The more difficult question is whether the103 La question plus difficile est de savoir si l’em-
blackout period can be justified by the other legis- bargo peut être justifié par l’autre objectif de la
lative purpose, which is to prevent an inaccurate disposition, savoir le fait d’empêcher qu’un son-
poll from having an impact on voter choice dage inexact influence la décision des électeurs en
because of a lack of response time prior to the raison de l’absence d’un temps de réplique avant le
voter casting his or her ballot. The first step in scrutin. Pour décider s’il s’agit d’un objectif urgent
determining whether this is a pressing and substan- et réel, il faut, dans un premier temps, se demander
tial objective is to determine whether such a poll si un tel sondage influencerait réellement le choix
would actually influence voter choice, and to what des électeurs, et, si oui, dans quelle mesure il le
extent; the second step is to evaluate the likelihood ferait. Dans un deuxième temps, il faut évaluer le
of an inaccurate poll being published. risque qu’un sondage inexact soit publié.

Although the extent of the influence of polls on104 Quoique la mesure dans laquelle les sondages
voter choice is uncertain, there is evidence sug- influencent la décision des électeurs soit incer-
gesting that it may be significant. The key evi- taine, il existe des éléments de preuve tendant à
dence in this case was gathered by the Lortie Com- indiquer qu’elle peut être importante. Les éléments
mission and presented in its final report. The clés dans le cas qui nous intéresse ont été recueillis
Lortie Commission, supra, at p. 457, concluded par la Commission Lortie, qui les a présentés dans
that: “Notwithstanding the frequent assertion of son rapport final. À la p. 475, celle-ci a tiré la con-
pollsters that their data have minimal influence on clusion suivante: «Bien que les maisons de son-
voters, recent research provides strong support for dage ne cessent de répéter que leurs données affec-
the proposition that published opinion polls can tent peu le vote, des recherches récentes tendent à
significantly influence campaigns and voters”. prouver le contraire». Plus précisément, la Com-
More specifically, the Commission asserted that mission a affirmé qu’«il est impossible de soutenir
“the argument that published polls do not influence que la publication des sondages n’influence pas le
voter choice or affect the conduct of campaigns is choix des électeurs et électrices ou la conduite des
simply untenable” (p. 458). Thus, the Commission campagnes» (p. 476). En conséquence, la Commis-
found that polls not only have a general impact on sion a conclu que non seulement les sondages ont
the conduct of an election, but that they affect une incidence générale sur la conduite des élec-
voter choice. The harmful influence, according to tions, mais qu’ils influencent également le choix
the Commission, arose because opinion polls are des électeurs. Suivant la Commission, l’influence
subject to errors which are not fully disclosed to préjudiciable des sondages est imputable au fait
the public (at p. 455): qu’ils sont sujets à des erreurs qui ne sont pas

divulguées intégralement au grand public (à la
p. 473):

Because they are presented as ‘scientific’, published Parce qu’ils sont présentés comme «scientifiques»,
opinion polls raise issues of public confidence in the les sondages d’opinion diffusés par les médias suscitent
integrity of the electoral process. Notwithstanding their des inquiétudes quant à la confiance du public dans l’in-
claims to scientific validity and accuracy in representing tégrité du processus électoral. En dépit de la précision
the views of all potential voters, opinion polls are sus- scientifique revendiquée par leurs auteurs, les sondages
ceptible to many forms of error and misrepresentation. sont sujets à maintes erreurs et distorsions. La précision
The apparent precision of the data they report fails to apparente de leurs données occulte le fait qu’ils ne sont
reflect the fact that they are estimates of the distribution jamais qu’une estimation de la distribution de l’opinion
of opinion at a given time. Yet their apparent authority à un moment donné. Leur apparence de rigueur leur
gives them considerable influence over the conduct of confère néanmoins une influence considérable sur la
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campaigns and the choices made by voters. [Emphasis conduite des campagnes et l’issue des scrutins. [Je sou-
added.] ligne.]

Again, I would observe that there appear to be two Encore une fois, je ferai observer que ce passage
strains of thought in this passage: first, that the semble traduire deux courants de pensée: premiè-
accuracy of any poll may be overestimated by rement, que l’exactitude de tout sondage peut être
Canadians, and second, that some polls may fall surestimée par les Canadiens, et, deuxièmement,
below the standard of accuracy generally expected que certains sondages peuvent, en raison d’erreurs
through error or misrepresentation. I have found et de distorsions, ne pas respecter le niveau d’exac-
above that the first of these objectives is not of titude auquel on s’attend généralement. J’ai déjà
pressing and substantial concern justified under conclu que le premier de ces objectifs n’est pas
s. 1. However, the Lortie Commission appears also une préoccupation urgente et réelle justifiée au
to be concerned about the influence of an inaccu- sens de l’article premier. Toutefois, la Commission
rate poll. The Lachapelle Study (Polls and the Lortie semble s’inquiéter aussi de l’influence des
Media in Canadian Elections: Taking the Pulse sondages inexacts. L’Étude Lachapelle (Les son-
(1991)) and the White Paper on Election Law dages et les médias lors des élections au Canada:
Reform (1986) were considerably less certain of le pouls de l’opinion (1991)) et le Livre blanc sur
this influence, however. Drawing on the evidence la réforme de la loi électorale (1986) sont beau-
presented to the Lortie Commission, Professor coup moins affirmatifs sur ce point. À partir de la
Lachapelle was able to identify a number of dis- preuve présentée à la Commission Lortie, le pro-
crete influences of opinion polls, including: the fesseur Lachapelle a pu recenser différents effets
bandwagon effect (rallying to support the leader in des sondages, entre autres: le ralliement au vain-
the polls); the underdog effect (rallying to support queur («bandwagon effect»); le ralliement au can-
the trailing candidate); the demotivating effect didat en difficulté («underdog effect»); l’effet
(abstaining from voting); the motivating effect démobilisateur (on s’abstient par certitude de
(encouraging voters to cast their ballots); the stra- gagner); l’effet mobilisateur (les sondages incitent
tegic effect (electors decide how to vote on the à aller voter); le vote stratégique (l’électeur décide
basis of the relative popularity of parties); and the pour qui voter en fonction de la popularité des par-
free-will effect (voting to prove the polls wrong); tis); et le libre arbitre (on vote pour faire mentir les
see Lachapelle Study, supra, at pp. 13-14. There is sondages); voir l’Étude Lachapelle, op. cit., aux
dispute, however, regarding the overall influence pp. 15 et 16. Il n’y a cependant pas unanimité
on election results. For instance, it is suggested quant à leur influence globale sur les résultats des
that one effect is simply counterbalanced by élections. Par exemple, certains prétendent qu’un
another and, therefore, the overall influence of effet donné est tout simplement neutralisé par un
polls is nil; see White Paper, supra, at p. 26. Pro- autre, de sorte que l’influence globale des son-
fessor Lachapelle cautioned that “no definitive dages serait nulle; voir le Livre blanc, op. cit., à la
conclusion about the actual impact of polls can be p. 27. Le professeur Lachapelle a fait les mises en
drawn from these briefs” (p. 14), and that “theories garde suivantes: «[a]ucune réponse définitive ne
about the decline of political parties and the undue peut être tirée de ces mémoires quant à l’impact
influence of polls on voters have not been convinc- réel des sondages» (p. 16); «[l]es thèses sur le
ingly supported” (p. 29). déclin des partis ou les diverses interprétations sur

l’influence indue qu’ils [les sondages] exercent sur
les électeurs et électrices n’ont jusqu’à présent pas
apporté de résultats très convaincants» (p. 32).

Although the overall influence of polls may not 105Même s’il n’a peut-être pas été scientifiquement
have been scientifically established as “undue”, I établi que les sondages ont globalement une
would nevertheless conclude that there is evidence influence «indue», je conclurais néanmoins qu’il y
of significant influence of polls on the electoral a des preuves d’une influence importante des son-
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process and on individual electoral choice. dages sur le processus électoral et sur les choix
Although the overall effect of these polls may be électoraux individuels. Quoique l’effet global de
difficult to discern or predict, this evidence sug- ces sondages puisse être difficile à cerner ou à pré-
gests that an uncertain number of voters might be dire, ces preuves tendent à indiquer qu’un nombre
influenced in their electoral choice by this false indéterminé d’électeurs sont susceptibles d’être
information. The pernicious aspect of an inaccu- influencés par cette information erronée. Un son-
rate poll is that no voter could discover its true dage inexact a un effet pernicieux en ce qu’aucun
nature because of the lack of response time. électeur ne peut découvrir sa vrai nature vu l’ab-

sence d’un temps de réplique.

The possibility of the publication of an inaccu-106 La possibilité qu’un sondage inexact soit publié
rate poll is not de minimis. The Lortie Commis- n’est pas négligeable. La Commission Lortie, op.
sion, supra, at p. 457, reported that: cit., à la p. 475, a signalé ceci:

Although the industry in general has become highly Bien que l’industrie du sondage en général ait atteint
professional since public polling was introduced in un haut niveau de professionnalisme depuis l’apparition
Canada in 1941, the incidence of technically deficient des sondages d’opinion au Canada en 1941, le nombre
and poorly reported polls is still substantial. In recent d’enquêtes techniquement déficientes et mal présentées
elections, there have been instances of misleading polls, demeure important. Certains sondages publiés à l’occa-
some because of technical errors and others because of sion d’élections récentes étaient entachés d’erreurs tech-
partisan misrepresentation. There have even been alle- niques, et d’autres étaient présentés de façon partiale.
gations of fraudulent polls, where the data were said to On a même signalé des sondages carrément frauduleux,
have been fabricated to counter a poll showing the dont les données auraient été fabriquées de toutes pièces
opposition in the lead. Such “bogus” polls and the more pour contrer un sondage plaçant l’adversaire en tête. Les
common misrepresented poll have been released to the médias de maints pays démocratiques ont publié de tels
media in many democracies. (Cantril 1991, 67; Worces- sondages «bidon» et, de façon plus courante, des son-
ter 1991, 199; Hoy 1989, 189-202) It is the willingness dages présentés de manière trompeuse (Cantril 1991, 67,
of the media to report such polls that makes them signif- Worcester 1991, 199; Hoy 1989, 189-202). En fait, ces
icant and troublesome. «sondages» posent un problème dans la mesure où les

médias sont prêts à les diffuser.

The close relationship between some polling orga- Les liens étroits qui existent entre des maisons de
nizations and political parties also suggests that sondage et des partis politiques tend également à
polls released as purportedly scientific measures of indiquer que des sondages présentés comme des
public opinion could be subject to manipulation mesures scientifiques pourraient être l’objet de
(Lachapelle Study, supra, at p. 133). manipulations (Étude Lachapelle, op. cit., à la

p. 152).

There is also evidence of public and governmen-107 Il y a également des éléments de preuve indi-
tal concern to guard against inaccurate polls which quant l’existence, tant au sein du grand public que
are published late in the campaign and which thus du gouvernement, d’un souci de se prémunir con-
cannot be subject to the same scrutiny as polls tre les sondages inexacts qui sont publiés tard
published earlier in the election. The respondent durant les campagnes et ne peuvent, par consé-
submitted the results of a poll indicating that 45 quent, être examinés aussi attentivement que ceux
percent of Canadians are in favour of such a ban, publiés plus tôt. L’intimé a présenté les résultats
28 percent are opposed, and 27 percent had no d’un sondage indiquant que 45 pour 100 des Cana-
opinion. As a simple matter of logic, moreover, diens sont pour une telle interdiction, que
clear evidence of the influence of polls on individ- 28 pour 100 s’y opposent et que 27 pour 100 des
ual voter choice, combined with indications that répondants n’ont pas exprimé d’opinion. Qui plus
such inaccurate polls are not a remote possibility, est, d’un simple point de vue logique, l’existence
suggests that the voting decision of those who rely d’une preuve claire de l’influence des sondages sur
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on polls as part of their decision-making process les choix électoraux individuels, conjuguée aux
could be distorted. The possibility of such a distor- indications que de tels sondages inexacts ne sont
tion is clearly a matter which the government may pas qu’une vague possibilité, tend à indiquer que la
legitimately be concerned to remedy. décision de ceux qui se basent sur les sondages

pour voter pourrait être faussée. La possibilité
d’une telle distorsion est manifestement une préoc-
cupation à laquelle le gouvernement peut légitime-
ment vouloir remédier.

The validity of this concern is attenuated, how- 108La validité de cette préoccupation est toutefois
ever, by an important disjunction between the evi- amoindrie par l’important écart qui existe entre la
dence and the harm which the legislation purports preuve et le tort auquel la loi est censée remédier.
to address. The evidence and conclusions La preuve et les conclusions présentées par la
presented by the Lortie Commission and the Commission Lortie et l’Étude Lachapelle portent
Lachapelle Study relate to the influence of polls in sur l’influence des sondages globalement; l’objec-
the aggregate; the purported objective of this legis- tif censément visé par la loi se rattache à l’inexac-
lation relates to the inaccuracy of an individual titude d’un sondage donné, qui bénéficie à tort
poll which undeservedly benefits from the percep- d’une perception d’exactitude scientifique en rai-
tion of scientific accuracy as a result of the gener- son du niveau généralement élevé d’exactitude des
ally high standards of accuracy maintained by sondages et du fait que les médias le présentent
polls, and by its presentation in the media as a sci- comme une mesure scientifique. Mais un sondage
entific measure. But an opinion poll does not n’est pas fait dans l’abstrait. Au contraire, il est
appear in a vacuum. Rather, it is published chrono- publié chronologiquement, dans une série de son-
logically after a series of other polls which have dages mesurant l’opinion publique durant une
been measuring public opinion throughout the campagne électorale. Selon toute vraisemblance,
election. In all likelihood, other polls conducted by d’autres sondages effectués par d’autres maisons
other polling organizations will appear in other seront diffusés par d’autres médias au cours des
media outlets during the three days prior to elec- trois derniers jours précédant le scrutin. Par consé-
tion day. Thus, to the extent that any single poll is quent, dans la mesure où un sondage donné est
inaccurate, this will possibly be apparent to voters inexact, cette situation sera possiblement évidente
who are aware of the results of other polls, both aux électeurs qui sont au fait des résultats d’autres
those published immediately prior to this final sondages, tant ceux publiés immédiatement avant
period before the election, and those appearing in le sprint final que ceux diffusés par les médias
the media at the same time as the inaccurate poll. durant la même période que le sondage inexact.
The more polls which appear during this period, Plus il y a de sondages durant cette période, moins
the less likely that voters will base their decisions grand est le risque que les électeurs basent leur
on the inaccurate poll. Moreover, the severity of décision sur le sondage inexact. De plus, la gravité
the error, which one might speculate might de l’erreur, élément qui, peut-on supposer, pourrait
enhance the influence of the error, would be offset augmenter l’influence de celle-ci, serait contreba-
by increased ease with which the mistake would be lancée par la facilité accrue avec laquelle cette
identified. In addition, voters’ experience with erreur serait décelée. Au surplus, l’expérience
opinion polls in previous elections will have acquise par les électeurs à l’égard des sondages au
demonstrated that opinion polls are of variable cours des élections précédentes leur aura démontré
value and accuracy as predictive measures of the que les sondages ont une valeur et une exactitude
outcome of an election. variables en tant que moyens de prédire l’issue

d’un scrutin.

19
98

 C
an

LI
I 8

29
 (

S
C

C
)



954 [1998] 1 S.C.R.THOMSON NEWSPAPERS v. CANADA (A.G.) Bastarache J.

Notwithstanding this qualification, I conclude109 Malgré cette réserve, je conclus que l’objectif
that the purpose of guarding against the possible qui consiste à prévenir l’influence possible de son-
influence of inaccurate polls late in the election dages inexacts publiés tard dans la campagne élec-
campaign by allowing for a period of criticism and torale par l’instauration d’une période de critique
scrutiny immediately prior to election day, is a et d’examen immédiatement avant le jour du scru-
pressing and substantial objective. As this Court tin est un objectif urgent et réel. Comme l’a dit
stated in Harvey v. New Brunswick (Attorney Gen- notre Cour dans Harvey c. Nouveau-Brunswick
eral), [1996] 2 S.C.R. 876, at para. 38, measures (Procureur général), [1996] 2 R.C.S. 876, au
that “maintain and enhance the integrity of the par. 38, des mesures qui «maint[iennent] et [. . .]
electoral process . . . [are] always of pressing and renforc[ent] l’intégrité du processus électoral [. . .]
substantial concern in any society that purports to [sont] toujours une préoccupation urgente et réelle
operate in accordance with the tenets of a free and de toute société qui prétend suivre les préceptes
democratic society”. The purpose of this particular d’une société libre et démocratique». L’objectif de
limitation on expression is to ensure that informa- la présente restriction de la liberté d’expression est
tion which the evidence indicates has an important de faire en sorte que des données qui, selon la
influence on the choice of at least some voters is preuve, ont une influence importante sur la déci-
presented according to the standards of accuracy sion d’au moins certains électeurs soient présen-
which polls are normally expected to attain. When tées avec le niveau d’exactitude qu’on attend nor-
pollsters and the media present information which malement des sondages. Lorsque les sondeurs et
aspires to certain scientific standards of quality, les médias présentent des données qui sont censées
and which invites reliance by voters in the exercise respecter certaines normes scientifiques de qualité
of their vote, then the government may legiti- et auxquelles les électeurs sont invités à se fier
mately be concerned. Such information is qualita- dans l’exercice de leur droit de vote, il est alors
tively different from partisan rhetoric, or even légitime pour le gouvernement d’être préoccupé.
journalistic reporting which aspires to certain stan- De telles données sont qualitativement différentes
dards of accuracy and objectivity. Polling informa- de la rhétorique partisane, ou même de la couver-
tion is presented scientifically which reflects rela- ture journalistique qui prétend à certaines normes
tively settled and defined standards for d’exactitude et d’objectivité. L’information tou-
determining accuracy. To the extent that the votes chant les sondages est présentée scientifiquement,
of some might be distorted as a result of polls ce qui emporte le respect de normes relativement
being presented in a misleading fashion, this is a bien établies et définies en matière de détermina-
pressing and substantial objective. tion de l’exactitude. Dans la mesure où la décision

de certains électeurs pourrait être faussée par suite
de résultats de sondages présentés d’une manière
trompeuse, cet objectif est urgent et réel.

4. Rational Connection 4. Le lien rationnel

The three-day blackout period on the publication110 L’embargo de trois jours sur les sondages per-
of polls will serve, to some degree, the purpose of met, dans une certaine mesure, de réaliser l’objec-
preventing the use of inaccurate polls by voters. tif qui consiste à empêcher l’utilisation de son-
The blackout period gives critics the opportunity to dages inexacts par les électeurs. Elle donne aux
assess the methodological information made avail- critiques la possibilité d’évaluer l’information
able by the pollster and to question the validity of fournie par le sondeur sur la méthodologie qu’il a
the poll on that basis. To that extent, the ban is utilisée et de mettre en doute la validité du sondage
rationally connected to the purpose of the legisla- sur ce plan. Dans cette mesure, l’interdiction a un
tion. However, s. 322.1 does not prevent an opin- lien rationnel avec l’objet de la loi. Toutefois,
ion survey from being released without any infor- l’art. 322.1 n’empêche pas la diffusion d’un son-
mation as to methodology. Thus, there may be dage qui n’est pas accompagné de renseignements
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cases where it would be impossible for outside méthodologiques. En conséquence, il pourrait sur-
observers to scrutinize or challenge the validity of venir des cas où il serait impossible à des observa-
a poll. In those cases, the most that could be teurs indépendants d’examiner ou de contester la
achieved by the blackout period is that the validity validité d’un sondage. En pareils cas, l’embargo
of a poll could be undermined by pointing out the permettrait tout au plus d’attaquer la validité d’un
failure of the pollster to publish the methodology sondage en signalant l’omission du sondeur de
of the poll. Having mentioned this infirmity in the publier des renseignements sur la méthodologie
connection between the purpose of the provision utilisée pour effectuer le sondage. Ayant men-
and the means designed to carry out that purpose, I tionné cette déficience du lien entre l’objectif de la
prefer to focus my analysis of the inadequacies of disposition et les moyens conçus pour le réaliser,
this legislation under the rubric of minimal impair- je préfère faire porter mon analyse sur les lacunes
ment. de la mesure législative sous la rubrique de l’at-

teinte minimale.

5. Minimal Impairment 5. L’atteinte minimale

Section 322.1 does not minimally impair the 111L’article 322.1 ne porte pas atteinte le moins
right to freedom of expression guaranteed in the possible au droit à la liberté d’expression garanti
Charter and is, therefore, not justified under s. 1. par la Charte et il n’est donc pas justifié au sens de
Indeed, it is my view that s. 322.1 is a very crude l’article premier. De fait, je suis d’avis que cette
instrument in serving the purpose articulated by disposition est un instrument très grossier pour réa-
the government in this case. To repeat, that objec- liser l’objectif énoncé par le gouvernement en l’es-
tive is to prevent or minimize the distorting effect pèce. Je le répète, cet objectif est de prévenir ou de
of inaccurate opinion polls, and, in particular, réduire au minimum l’effet déformant des son-
opinion polls released late in an election which dages inexacts et, en particulier, des sondages
may have an undue influence on voters and which publiés tard dans les campagnes électorales, qui
are not subject to adequate criticism prior to the peuvent exercer une influence indue sur les élec-
voter relying on them. As I have stated at the out- teurs et qui ne font pas l’objet d’une critique suffi-
set, the type of proof required to discharge the bur- sante avant que les électeurs se fondent sur leurs
den of justification on the government may vary résultats. Comme je l’ai dit au début, le type de
from case to case depending on the context. In this preuve requise pour permettre au gouvernement de
section, I address a number of contextual factors s’acquitter de son fardeau de justification peut
pertaining to the seriousness and likelihood of the varier d’un cas à l’autre, selon le contexte. Dans la
harm, as well as the standard and methods of proof présente section, je m’arrête à divers facteurs con-
in a case such as this one involving the evaluation textuels touchant à la gravité du préjudice et à sa
of social science evidence and human behaviour. vraisemblance, ainsi qu’à la norme et aux
These contextual factors bear on the degree of def- méthodes de preuve applicables dans un cas
erence which a court should accord to the particu- comme celui qui nous occupe, où il faut évaluer les
lar means chosen to implement a legislative pur- comportements humains et une preuve fondée sur
pose; see RJR-MacDonald, supra, at paras. 132 les sciences sociales. Ces facteurs contextuels con-
and 160. cernent le degré de retenue dont le tribunal devrait

faire montre à l’égard des moyens particuliers
choisis pour réaliser un objectif législatif; voir l’ar-
rêt RJR-MacDonald, précité, aux par. 132 et 160.

The first factor which could militate in favour of 112Le premier facteur susceptible de favoriser l’ap-
a deferential approach towards the legislation is plication d’une approche empreinte de retenue vis-
the vulnerability of the group sought to be pro- à-vis de la loi est la vulnérabilité du groupe que
tected. In this case, however, the social science celle-ci vise à protéger. En l’espèce, toutefois, la
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evidence did not establish that the Canadian voter preuve fondée sur les sciences sociales n’a pas éta-
is a vulnerable group relative to pollsters and the bli que les électeurs canadiens forment un groupe
media who publish polls. The presumption in this vulnérable par rapport aux sondeurs et aux médias
Court should be that the Canadian voter is a qui publient les sondages. Notre Cour doit présu-
rational actor who can learn from experience and mer que l’électeur canadien est un être rationnel,
make independent judgments about the value of capable de tirer des leçons de son expérience et de
particular sources of electoral information. As Pro- juger de façon indépendante de la valeur de cer-
fessor Lachapelle’s Study indicates, some voters taines sources d’information électorale. Comme
clearly do consider polls to be of some value in l’indique l’étude du professeur Lachapelle, cer-
making their electoral decision (supra, at p. 13). tains électeurs estiment que les sondages peuvent
However, no evidence has been presented before éclairer leur décision (op. cit., à la p. 15). Toute-
this Court that voters have suffered from any mis- fois, il n’a été présenté à la Cour aucun élément de
apprehensions regarding the accuracy of any single preuve établissant que les électeurs ont été vic-
poll. Indeed, the fact that polls conducted contem- times de méprise quant à l’exactitude d’un son-
poraneously yield differing results, or that poll dage. En effet, le fait que des sondages effectués
results can fluctuate dramatically over time, sug- simultanément produisent des résultats différents
gests that voters have experience with the short- ou que les résultats des sondages peuvent fluctuer
comings of some polls. Indeed, perhaps the most radicalement dans le temps permet de supposer
important contextual factor in the analysis of this que les électeurs connaissent les imperfections des
case is that polls are widely available throughout sondages. De fait, le facteur contextuel peut-être le
the election period in large numbers and from dif- plus important dans l’analyse du présent cas est le
fering media sources. Professor Lachapelle fait qu’on a accès, durant toute la campagne élec-
reports, supra, at p. 86, that a total of 59 polls were torale, à un large éventail de sondages diffusés par
published during the 1988 national election cam- des médias différents. D’après le professeur Lacha-
paign, 22 of them national in scope, and 37 pelle, op. cit., à la p. 100, 59 sondages en tout ont
regional. Voters are constantly exposed to opinion été publiés durant la campagne électorale fédérale
poll results throughout the election and a single de 1988, 22 sondages pancanadiens et 37 régio-
inaccurate poll result is likely to be spotted and naux. Les électeurs sont constamment bombardés
discounted appropriately. de sondages pendant toute la campagne, et il est

probable qu’un sondage aux résultats inexacts sera
repéré et écarté comme il se doit.

The government responded to the paucity of evi-113 Le gouvernement a obvié au manque de preuve
dence relating to this specific issue by stating that sur ce point précis en affirmant qu’il suffisait de
it was sufficient “to show a reasoned apprehension [TRADUCTION] «démontrer une appréhension rai-
of harm. . . . [I]t is sufficient if it is reasonable to sonnée de préjudice [. . .] [C]ela suffit s’il est rai-
presume that there is a casual [sic] relationship sonnable de présumer l’existence d’un lien de cau-
between them”. It relied on a number of cases for salité entre les deux». Il a invoqué un certain
the proposition that even in the face of inconclu- nombre d’arrêts au soutien de la proposition selon
sive social science evidence, the Court has adopted laquelle, même en présence d’une preuve non con-
a deferential approach to determining whether the cluante fondée sur les sciences sociales, la Cour a
harm exists and in assessing the justification of the adopté une approche empreinte de retenue afin de
measures chosen to prevent those harms: Butler, statuer sur l’existence d’un préjudice et, le cas
supra, RJR-MacDonald, supra, Libman, supra, échéant, de décider si les mesures choisies pour
Keegstra, supra, and Irwin Toy, supra. In my view, prévenir le préjudice étaient justifiés: Buttler, pré-
the principles developed in those cases are not cité, RJR-MacDonald, précité, Libman, précité,
applicable here for three fundamental reasons. Keegstra, précité, et Irwin Toy, précité. À mon
First, the presumptions which the Court made in avis, les principes élaborés dans ces arrêts ne s’ap-
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those cases were not refuted by any contrary logi- pliquent pas en l’espèce et ce pour trois raisons
cal reasoning. That is not the case here. What I fondamentales. Premièrement, les présomptions
have said in the previous paragraph suggests, as a énoncées par la Cour dans ces affaires n’ont pas
matter of logic, that there is reason to believe that, été réfutées par un raisonnement logique contraire.
notwithstanding the scientific “aura” of polls, the Tel n’est pas le cas en l’espèce. Les observations
Canadian voter is likely to be aware of a seriously que j’ai formulées au paragraphe précédent suggè-
inaccurate poll. Indeed, the more serious the inac- rent, d’un point de vue logique, qu’il y a des rai-
curacy, the more likely the awareness of the error. sons de croire que, malgré l’«aura» de caractère
This is not to say, of course, that some voters scientifique des sondages, il est probable que les
might not be misled by an inaccurate poll and cast électeurs canadiens se rendent compte que les
their vote on what amounts to a misrepresentation. résultats d’un sondage sont sérieusement inexacts.
Indeed, that possibility is precisely what I have À vrai dire, plus l’inexactitude est grande, plus il y
found constitutes the pressing and substantial a de chances que les électeurs en soient conscients.
objective of this provision. The point here is sim- Ce qui ne veut pas dire, bien entendu, que certains
ply that the claims of widespread or significant électeurs ne pourraient pas être induits en erreur
harm based on logical inferences derived from sur- par un sondage inexact et voter en s’appuyant sur
rounding factors are not compelling in the context ce qui équivaut à une présentation inexacte des
of factors which refute such logical inferences. As faits. De fait, cette possibilité est précisément ce
a matter of logical reasoning and inference, I find qui, ai-je conclu, constitue l’objectif urgent et réel
the government’s claims of harm to be contro- visé par cette disposition. Le point ici est simple-
verted by surrounding circumstances which sug- ment que les prétentions relatives à l’existence
gest that the Canadian voter is already sensitive to d’un préjudice répandu ou important, qui sont fon-
the danger which the government is seeking to dées sur des inférences logiques tirées de facteurs
remedy. contextuels, ne sont pas convaincantes en présence

de facteurs réfutant ces inférences. Du point de vue
du raisonnement et de l’inférence logiques, j’es-
time que les prétentions du gouvernement relatives
au préjudice sont contredites par les circonstances,
qui tendent à indiquer que les électeurs canadiens
sont déjà sensibilisés au danger que le gouverne-
ment cherche à écarter.

Second, there is no suggestion in this case that 114Deuxièmement, rien ne tend à indiquer, en l’es-
the interests of the voter and of the pollster are pèce, que les intérêts des électeurs et des sondeurs
opposed, or that the latter will systematically sont opposés ou que ces derniers vont tenter systé-
attempt to manipulate the former. This sets this matiquement de manipuler les premiers. Ce fait
case apart from cases involving advertisers (such distingue donc le cas qui nous occupe de ceux qui
as Irwin Toy, Libman or RJR-MacDonald), where mettaient en cause des annonceurs (par exemple
advertisers encouraged choices which served their les affaires Irwin Toy, Libman ou RJR-Mac-
particular interests. Although it was legal for each Donald), où les annonceurs encourageaient des
of them to pursue those interests, and therefore choix qui servaient leurs propres intérêts. Même
legitimate to do so, there was a danger of undue s’il était légal pour chacun d’eux de favoriser ces
manipulation in the first two cases, and of serious intérêts et, partant, légitime de le faire, il y avait un
health consequences for individual Canadians in risque de manipulation indue dans les deux pre-
the third. Thus, not only was the government deal- miers cas, et un risque de conséquences graves
ing with a situation in which expression would be pour la santé des consommateurs canadiens dans le
used to manipulate vulnerable groups, but also in troisième. Par conséquent, non seulement le gou-
which there was a balancing of conflicting but vernement était-il aux prises avec une situation
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legitimate social interests. None of those elements dans laquelle la liberté d’expression serait utilisée
are present in the case at bar. There is no interest pour manipuler des groupes vulnérables, mais éga-
which favours inaccurate or misleading polls being lement où des intérêts sociaux opposés mais légi-
foisted on the Canadian public. The media have an times devaient être conciliés. Ni l’un ni l’autre de
interest in providing poll results which are of inter- ces éléments n’est présent en l’espèce. Il n’y a en
est to Canadians and which uphold their reputation présence aucun intérêt favorisant la présentation à
for integrity and accuracy. Pollsters have an inter- l’électorat canadien de sondages inexacts ou trom-
est in maintaining a reputation for accurately mea- peurs. Les médias ont intérêt à diffuser des son-
suring public opinion and election results. dages qui intéressent les Canadiens et qui étayent
Although some individual polling firms have close leur propre réputation d’intégrité et d’exactitude.
relationships with particular parties which might Pour leur part, les sondeurs ont intérêt à maintenir
encourage them, consciously or unconsciously, to leur réputation en ce qui concerne la précision avec
tailor their methodologies in favour of their valued laquelle ils mesurent l’opinion publique et prédi-
client, the polling industry as a whole does not sent l’issue des scrutins. Bien que certaines mai-
favour one party over another (Lachapelle Study, sons de sondage soient étroitement associées à l’un
supra, at p. 133). To the extent that individual polls ou l’autre des partis politiques, ce qui pourrait les
may reflect a bias, divergent opinion survey results encourager, consciemment ou non, à adapter leur
reflecting these biases will be obvious to voters méthodologie de façon à favoriser le client auquel
and diminish the scientific aura of those polls. Vot- elles tiennent, dans l’ensemble les sondeurs ne
ers, the third interested group, also desire accurate favorisent pas un parti plus qu’un autre (Étude
polls so that if they choose to rely on them, the Lachapelle, op. cit., à la p. 153). Dans la mesure où
most accurate and timely polls will be available. certains sondages pourraient refléter un parti pris,
Unlike the advertising cases, this is not a case in leurs résultats divergents — traduisant ce parti pris
which the government is intervening against a — seront évidents aux électeurs et diminueront
powerful interest to prevent expression from being leur aura de caractère scientifique. Les électeurs, le
a means of manipulation and oppression. troisième groupe intéressé, désirent eux aussi des

sondages exacts afin de pouvoir compter, si c’est
là leur volonté, sur les sondages les plus exacts et
les plus à-propos. Contrairement aux affaires de
publicité, il ne s’agit pas, en l’espèce, d’un cas où
le gouvernement intervient contre des intérêts
puissants pour empêcher que la liberté d’expres-
sion devienne un moyen de manipulation et d’op-
pression.

Third, the reasonable apprehension of harm test115 Troisièmement, le critère de l’appréhension rai-
has been applied where it has been suggested, sonnable de préjudice a été appliqué dans des cas
though not proven, that the very nature of the où l’on affirmait, sans en faire la preuve, que, de
expression in question undermines the position of par sa nature même, la forme d’expression en
groups or individuals as equal participants in soci- cause empêche des individus ou des groupes d’être
ety. This has been accepted, in particular, when it des membres à part entière de la société. Une telle
is difficult or impossible to establish scientifically conclusion est acceptée, en particulier, lorsqu’il est
the type of harm in question. The respondent relied difficile ou impossible de prouver scientifiquement
particularly on the reasoning in Butler, supra, to le type de préjudice en cause. Les intimés ont
justify the reasoned apprehension of harm stan- invoqué spécialement le raisonnement énoncé dans
dard. In my view, the reasoning used in that case is Butler, précité, pour justifier la norme fondée sur
not applicable here. In Butler, the difficulty of sci- l’appréhension raisonnée du préjudice. À mon
entifically proving the harm in question was not avis, le raisonnement fait dans cette affaire n’est
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the only feature of the case justifying the applica- pas applicable en l’espèce. Dans Butler, la diffi-
tion of the reasonable or reasoned apprehension of culté de prouver scientifiquement le préjudice en
harm test. First, there was, in that case, “a substan- question n’était pas le seul aspect de l’affaire qui
tial body of opinion that holds that the portrayal of justifiait l’application du critère de l’appréhension
persons being subjected to degrading or raisonnée ou raisonnable de préjudice. Première-
dehumanizing sexual treatment results in harm, ment, dans cette affaire, il existait «un important
particularly to women and therefore to society as a courant d’opinions selon lequel la représentation
whole” (p. 479). In this regard, at least, the reason- de personnes qui subissent un traitement sexuel
able apprehension of harm test was unnecessary. dégradant ou déshumanisant entraı̂ne un préjudice,
The difficulty which required the application of the notamment à l’égard des femmes et, par consé-
reasonable apprehension of harm test was deter- quent, de l’ensemble de la société» (p. 479). À cet
mining exactly what representations of a sexual égard, du moins, le critère de l’appréhension rai-
nature were degrading or dehumanizing. Sopinka sonnable de préjudice était inutile. La difficulté qui
J. quotes, at p. 481, from Wilson J.’s judgment in commandait l’application de ce critère résidait
Towne Cinema Theatres Ltd. v. The Queen, [1985] dans la question de savoir quelles représentations
1 S.C.R. 494: de choses sexuelles étaient dégradantes ou déshu-

manisantes. À la p. 481, le juge Sopinka a repris
les observations faites par le juge Wilson dans
Towne Cinema Theatres Ltd. c. La Reine, [1985] 1
R.C.S. 494:

The problem is that we know so little of the conse- Le problème est que nous savons très peu de choses sur
quences we are seeking to avoid. Do obscene movies les conséquences que nous cherchons à éviter. Les films
spawn immoral conduct? Do they degrade women? Do obscènes provoquent-ils une conduite immorale? Sont-
they promote violence? The most that can be said, I ils dégradants pour les femmes? Favorisent-ils la vio-
think, is that the public has concluded that exposure to lence? On peut tout au plus affirmer, à mon avis, que le
material which degrades the human dimensions of life to public a conclu que l’exposition à des choses qui dégra-
a subhuman or merely physical dimension and thereby dent les dimensions humaines de la vie à une dimension
contributes to a process of moral desensitization must be moins qu’humaine ou simplement physique doit avoir
harmful in some way. It must therefore be controlled certaines conséquences nocives. Elle doit par consé-
when it gets out of hand, when it becomes “undue”. quent être refrénée lorsqu’elle dépasse les bornes, lors-

qu’elle devient «indue».

Sopinka J. devised a test, at p. 485, which stated Dans Butler, précité, à la p. 485, le juge Sopinka a
that depictions of a sexual nature would not be conçu un critère indiquant que les représentations
protected by the Charter where society perceived sexuelles ne seraient pas protégées par la Charte
such depictions as likely to “predispos[e] persons lorsque la société percevrait celles-ci comme étant
to act in an anti-social manner as, for example, the susceptibles de «prédispose[r] une personne à agir
physical or mental mistreatment of women by de façon antisociale comme, par exemple, le fait
men”. He found the anti-pornography provision in pour un homme de maltraiter physiquement ou
that case to be rationally connected to the valid mentalement une femme». Il a conclu que la dispo-
objective of the legislation because Parliament had sition de lutte contre la pornographie en cause dans
a “reasoned apprehension of harm” (p. 504) that cette affaire avait un lien rationnel avec l’objectif
sexual representations of women which were valide visé par la loi, parce que le Parlement avait
degrading affected men’s attitudes in such a way «une appréhension raisonnée du préjudice»
that encouraged degrading treatment of women. (p. 504), que les représentations sexuelles avilis-

sant les femmes modifiaient les attitudes des
hommes au point d’encourager le traitement dégra-
dant des femmes.
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In the context of that decision, there was sub-116 Dans le contexte de cette décision, il y avait une
stantial evidence that depiction of degrading treat- preuve considérable indiquant que le fait de repré-
ment of women leads, to an indeterminate extent, senter des traitements avilissants pour les femmes
to degrading treatment of women in society. entraı̂ne, dans une mesure indéterminée, de tels
Although the precise nature of the link between traitements contre les femmes dans la société.
depiction and attitudes, and from attitudes to actual Quoique la nature précise du lien entre ces repré-
harmful behaviour towards women, could not be sentations et les attitudes, et entre les attitudes et
conclusively proven, there was evidence that this un comportement préjudiciable concret envers les
harm actually occurred. The presumption also femmes, ne pouvait être établie de façon con-
accords with certain logical inferences and shared cluante, il y avait des preuves que ce préjudice se
perceptions of human behaviour which we might produisait réellement. La présomption concorde
simply call “common sense”. Sopinka J. concluded également avec certaines inférences logiques et
that the line between permissibly and impermissi- certaines perceptions partagées concernant le com-
bly degrading representations of sexuality should portement humain, qu’on pourrait appeler simple-
be based on a collective social understanding of ment le «sens commun». Le juge Sopinka a conclu
what Canadians believe could lead to anti-social que la ligne de démarcation entre les représenta-
behaviour. While courts should not use common tions dégradantes acceptables et les représentations
sense as a cover for unfounded or controversial dégradantes inacceptables des choses sexuelles
assumptions, it may be appropriately employed in devait être fondée sur la perception collective qu’a
judicial reasoning where the possibility of harm is la société canadienne des choses susceptibles d’en-
within the everyday knowledge and experience of traı̂ner un comportement antisocial. Même si les
Canadians, or where factual determination and tribunaux ne doivent pas invoquer le sens commun
value judgments overlap. Canadians presume that pour masquer des suppositions sans fondement ou
expressions which degrade individuals based on controversées, ils peuvent toutefois l’utiliser à
their gender, ethnicity, or other personal factors juste titre dans leur raisonnement lorsque la possi-
may lead to harm being visited upon them because bilité de préjudice relève des connaissances et
this is within most people’s everyday experience. expériences quotidiennes des Canadiens ou lors-
In part, this is because of what we know and per- qu’il y a chevauchement de constatations des faits
haps have experienced in our own lives about et de jugements de valeur. Les Canadiens présu-
degrading representations of our personal identity. ment que les formes d’expression qui avilissent
In part, it is because we know that groups which des individus du fait de leur sexe, de leur origine
have historically been disadvantaged in economic ethnique ou d’autres caractéristiques personnelles
or social terms are vulnerable to such expression. peuvent finir par leur être préjudiciables, parce
In part, it is because our values encourage us to be qu’il s’agit d’une situation qu’ils sont pour la plu-
solicitous of vulnerable groups and to err on the part à même de constater dans leur quotidien. Cela
side of caution where their welfare is at stake. In s’explique, en partie, par le fait que chacun d’entre
part, it is based on the short logical leap that nous a eu connaissance, dans sa propre vie, de l’ef-
degrading representations, and exhortation of cer- fet de représentations dégradantes sur son identité
tain views which degrade the humanity of others, personnelle ou en a peut-être fait l’expérience, et,
can beget that behaviour. It is also because we en partie, par le fait que nous savons que les
know that such representations and exhortations groupes qui ont été défavorisés dans le passé sur le
can themselves be harmful for those who are plan économique ou social sont vulnérables à cette
forced to endure the heightened risk of harm. forme d’expression. Cela s’explique aussi par le

fait que nos valeurs nous encouragent à faire mon-
tre de sollicitude à l’endroit des groupes vulné-
rables et à pécher par excès de prudence quand
leur bien-être est en jeu. Cela s’explique en outre
en partie par la facilité avec laquelle il est possible
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As McLachlin J. put it in Keegstra, supra, at de conclure que les représentations dégradantes et
pp. 857-58: la défense de certaines idées qui avilissent autrui

peuvent engendrer un tel comportement. Cela s’ex-
plique également par le fait que nous savons que
de telles représentations et idées peuvent elles-
mêmes être préjudiciables à ceux qui sont obligés
de supporter le risque accru de préjudice. Comme
l’a dit le juge McLachlin dans l’arrêt Keegstra,
précité, aux pp. 857 et 858:

To view hate propaganda as “victimless” in the absence Dire que la propagande haineuse «ne fait pas de vic-
of any proof that it moved its listeners to hatred is to time» quand il n’est pas prouvé qu’elle a incité ses desti-
discount the wrenching impact that it may have on nataires à la haine c’est faire abstraction de l’effet déchi-
members of the target group themselves. For Jews, rant qu’elle peut avoir sur les membres du groupe cible
many of whom have personally been touched by the ter- eux-mêmes. Chez les juifs, nombre desquels ont été per-
rible consequences of the degeneration of a seemingly sonnellement touchés par les conséquences terribles de
civilized society into unparalleled barbarism, statements la dégénérescence d’une société apparemment civilisée
such as Keegstra’s may raise very real fears of history vers une barbarie sans parallèle, des déclarations comme
repeating itself. Moreover, it is simply not possible to celles de Keegstra peuvent faire naı̂tre des craintes très
assess with any precision the effects that expression of a réelles que l’Histoire se répète. Par ailleurs, il n’est sim-
particular message will have on all those who are ulti- plement pas possible de déterminer avec exactitude les
mately exposed to it. . . . These considerations under- effets que l’expression d’un message donné aura sur
mine the notion that we can draw a bright line between tous ceux qui finiront par l’entendre. [. . .] Ces considé-
provisions which are justifiable because they require rations mettent en doute la notion que nous pouvons
proof that hatred actually resulted, and provisions which tirer une ligne de démarcation très nette entre les dispo-
are unjustifiable because they require only an intent to sitions qui sont justifiables parce qu’elles exigent la
promote hatred. preuve que la haine a réellement été provoquée et celles

qui sont injustifiables parce qu’elles n’exigent que l’in-
tention de fomenter la haine.

Common sense reflects common understandings. Le sens commun reflète les perceptions com-
In these cases dealing with pornography and hate munes. Dans les affaires portant sur la pornogra-
speech, common understandings were accepted by phie et la propagande haineuse, la Cour a accepté
the Court because they are widely accepted by les perceptions communes parce qu’elles sont lar-
Canadians as facts, and because they are integrally gement considérées par les Canadiens comme des
related to our values, which are the bedrock of any faits et parce qu’elles font partie intégrante de nos
s. 1 justification. As a result, the Court did not valeurs, qui sont le fondement de toute justification
demand a scientific demonstration or the submis- conformément à l’article premier. En conséquence,
sion of definitive social science evidence to estab- la Cour n’a pas exigé une démonstration scienti-
lish that the line drawn by Parliament was per- fique ou la présentation d’une preuve décisive fon-
fectly drawn. dée sur les sciences sociales pour établir que la

ligne de démarcation tirée par le législateur était
tout à fait appropriée.

In my view, the case at bar does not approach 117À mon avis, ce type de raisonnement ne peut
this category of reasoning. The Canadian voter is être fait dans le présent cas. Les électeurs cana-
not a historically vulnerable or disadvantaged diens ne constituent pas, historiquement, un groupe
group. Nor, as has been explained above, is the vulnérable ou défavorisé. Pas plus d’ailleurs,
autonomy or dignity of any single group under comme il a été expliqué précédemment, que l’auto-
attack from, or even facing the contrary interests nomie ou la dignité de quelque groupe que ce soit
of, another potentially more powerful group. Nor n’est attaquée par un autre groupe potentiellement
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can it be said that there is a shared understanding plus puissant, ni même confrontée aux intérêts
amongst Canadians that a single inaccurate poll opposés d’un tel groupe. En outre, il est impossible
will mislead Canadians to an extent which, in the d’affirmer qu’il existe, au sein de la population
words of Wilson J. in Towne Cinema Theatres, is canadienne, une perception commune voulant
“undue”. I am, therefore, unable to accept that the qu’un seul sondage inexact puisse tromper les
harm which the government is seeking to prevent Canadiens dans une mesure qui, pour reprendre le
affects a large number of voters, or that such possi- terme employé par le juge Wilson dans l’arrêt
ble distortions are significant to the conduct of an Towne Cinema Theatres, est «indue». Je ne puis
election, without more specific and conclusive evi- donc accepter que le préjudice que le gouverne-
dence to that effect. Although there is a pressing ment cherche à prévenir affecte un grand nombre
and substantial objective in this case because there d’électeurs ou que de telles déformations poten-
is a clear possibility that some voters might be tielles de la réalité ont une influence importante
misled by such polls, I am not willing to go further sur le déroulement des élections, sans disposer de
and accept that the harm in this case warrants a preuves plus précises et concluantes à cet effet.
significant level of deference to the government in Même si, en l’espèce, il existe un objectif urgent et
fashioning means which trespass on the freedom of réel du fait qu’il est nettement possible que cer-
expression. tains électeurs puissent être induits en erreur par de

tels sondages, je ne suis pas disposé à aller plus
loin et à admettre que, dans le présent cas, le préju-
dice justifie de faire montre d’un degré important
de retenue envers le gouvernement pour les
mesures transgressant la liberté d’expression qu’il
a conçues.

In determining whether a restriction is justified118 Relativement à la question de savoir si une res-
under s. 1 as minimally impairing the freedom of triction est justifiée au sens de l’article premier
expression, this Court has stated (in RJR-MacDon- parce qu’elle constitue une atteinte minimale à la
ald, supra, at para. 160): liberté d’expression, notre Cour a dit ceci (dans

RJR-MacDonald, précité, au par. 160):

As the second step in the proportionality analysis, the À la deuxième étape de l’analyse de la proportionna-
government must show that the measures at issue impair lité, le gouvernement doit établir que les mesures en
the right of free expression as little as reasonably possi- cause restreignent le droit à la liberté d’expression aussi
ble in order to achieve the legislative objective. The peu que cela est raisonnablement possible aux fins de la
impairment must be “minimal”, that is, the law must be réalisation de l’objectif législatif. La restriction doit être
carefully tailored so that rights are impaired no more «minimale», c’est-à-dire que la loi doit être soigneuse-
than necessary. The tailoring process seldom admits of ment adaptée de façon à ce que l’atteinte aux droits ne
perfection and the courts must accord some leeway to dépasse pas ce qui est nécessaire. Le processus d’adap-
the legislator. If the law falls within a range of reasona- tation est rarement parfait et les tribunaux doivent accor-
ble alternatives, the courts will not find it overbroad der une certaine latitude au législateur. Si la loi se situe
merely because they can conceive of an alternative à l’intérieur d’une gamme de mesures raisonnables, les
which might better tailor objective to infringe- tribunaux ne concluront pas qu’elle a une portée trop
ment. . . . On the other hand, if the government fails to générale simplement parce qu’ils peuvent envisager une
explain why a significantly less intrusive and equally solution de rechange qui pourrait être mieux adaptée à
effective measure was not chosen, the law may fail. l’objectif et à la violation [. . .] Par contre, si le gouver-
[Emphasis added.] nement omet d’expliquer pourquoi il n’a pas choisi une

mesure beaucoup moins attentatoire et tout aussi effi-
cace, la loi peut être déclarée non valide. [Je souligne.]

The application of these words is largely informed L’application de ces remarques dépend en grande
by the contextual factors which I have already can- partie des facteurs contextuels que j’ai déjà exa-
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vassed. In my view, little deference should be minés de manière approfondie. Je suis d’avis qu’il
shown in this case where the contextual factors convient de faire montre de peu de retenue dans la
mentioned above indicate that the government has présente affaire, car les facteurs contextuels pré-
not established that the harm which it is seeking to cités indiquent que le gouvernement n’a pas établi
prevent is widespread or significant. que le préjudice qu’il cherche à prévenir est

répandu ou important.

The provision in this case is also overbroad and 119De plus, la disposition en litige a une portée à la
underbroad in relation to the purpose of the legisla- fois trop générale et trop limitée relativement à
tion. The ban imposed in this case is overbroad l’objectif de la loi. L’interdiction imposée en l’es-
because it prohibits in the final three days of an pèce est trop générale en ce qu’elle a pour effet
election campaign the publication and use by vot- d’interdire, durant les trois derniers jours des cam-
ers of all those polls which would meet the usual pagnes électorales, la publication et l’utilisation
standards of accuracy. Its underbreadth has already par les électeurs de tous les sondages qui respec-
been mentioned in the rational connection analysis: tent les normes habituelles d’exactitude. Pour ce
the blackout period may not adequately disabuse qui est de sa portée trop limitée, elle a déjà été
voters of an erroneous impression left by a poll signalée dans l’analyse du lien rationnel: il est pos-
which did not disclose its methodology to critics or sible que l’embargo ne dissipe pas suffisamment
the public. Indeed, as a matter of logic, the utility chez les électeurs l’impression erronée laissée par
of the ban as a period of response and criticism is un sondage dont la méthodologie n’a pas été com-
gravely undermined by the failure to require the muniquée aux critiques ou au public. De fait, sur le
publication of methodological information. Both plan de la logique, l’utilité de l’embargo en tant
the Lortie Commission, supra, at p. 464, and Pro- que période de réaction et de critique est sérieuse-
fessor Lachapelle, supra, at pp. 154-55, recom- ment amoindrie par l’omission d’exiger la publica-
mended that methodological information be dis- tion de renseignements sur la méthodologie utili-
closed in addition to a blackout period. In his sée. Tant la Commission Lortie, op. cit., à la
affidavit before this Court (Case on Appeal, at p. 482, que le professeur Lachapelle, op. cit., aux
pp. 92 et seq.), Professor Lachapelle, at para. 29, pp. 178, 180 et 181, ont recommandé, en plus d’un
states: embargo, la communication des données méthodo-

logiques. Dans son affidavit produit devant notre
Cour (dossier, aux pp. 92 et suiv.), le professeur
Lachapelle dit ceci, au par. 29:

Even if sufficient information is available to assess the [TRADUCTION] Même s’il y a suffisamment d’informa-
reliability of the survey, or if the survey results are inac- tion pour apprécier la fiabilité du sondage, ou si les
curately reported, an adequate period of time is required résultats du sondage ne sont pas rapportés de manière
to effectively challenge or correct the published report. inexacte, une période suffisante est nécessaire pour per-
If an accurate public opinion survey is released on the mettre de contester efficacement le reportage publié ou
day before an election, there will be no meaningful pour le corriger. Si un sondage d’opinion exact est dif-
opportunity for public debate or response. fusé le jour qui précède le scrutin, il n’y aura pas de pos-

sibilité réelle d’en débattre publiquement ou d’y réagir.

This evidence supports the view that the Ce témoignage étaye le point de vue selon lequel
mandatory disclosure of methodological informa- la communication obligatoire des données métho-
tion combined with a blackout period fulfils the dologiques, conjuguée à un embargo, permet de
government’s purpose more effectively than the réaliser plus efficacement l’objectif du gouverne-
mandatory disclosure alone. What we are dealing ment que la seule communication obligatoire.
with here, however, is a blackout period without a Cependant, nous sommes en présence d’un
mandatory disclosure of methodology. In assessing embargo sans communication obligatoire de la
whether this provision is narrowly tailored, the méthodologie. Pour déterminer si cette disposition
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obvious alternative which Parliament could have a été conçue strictement, la solution de rechange
adopted was a mandatory disclosure of method- évidente qui aurait pu être retenue par le législateur
ological information without a publication ban. est la communication obligatoire des données
Indeed, British Columbia has enacted just such a méthodologiques sans interdiction de publication.
measure, as has the State of New York in the De fait, la Colombie-Britannique a édicté une telle
United States (Election Act, R.S.B.C. 1996, c. 106, mesure, tout comme l’a fait l’État de New York
s. 235; NY statute cited in Lachapelle Study, (Election Act, R.S.B.C. 1996, ch. 106, art. 235; la
supra, at p. 51). Although such a provision would loi de l’État de New York citée dans l’Étude
still leave the door open to inaccurate poll results Lachapelle, op. cit., à la p. 59). Bien qu’une telle
published immediately prior to the election having disposition laisse encore subsister la possibilité
some impact, that possibility would be signifi- que la publication des résultats d’un sondage
cantly reduced both by virtue of the reader’s initial inexact immédiatement avant le jour du scrutin ait
access to those methodological data, and by the quelque influence, cette possibilité serait considé-
opportunity for rapid response by parties whose rablement amoindrie du fait que les électeurs
interests are prejudiced by the inaccurate poll. The auraient accès aux données méthodologiques et
government has not explained, however, how or que les partis auxquels ce sondage serait préjudi-
whether this danger is any less than that of a poll ciable auraient la possibilité de répliquer rapide-
published prior to the three-day blackout period ment. Le gouvernement n’a toutefois pas expliqué
without methodological data which is effectively en quoi ce danger est moins grand que celui créé
immune from the reasoned criticism which the par un sondage qui est publié avant l’embargo,
blackout period purports to allow. The failure to sans information méthodologique, et qui échappe
address or explain the reason for not adopting a dans les faits à la critique raisonnée que l’embargo
significantly less intrusive measure which appears est censé permettre. L’omission d’exposer ou d’ex-
as effective as that actually adopted weighs heavily pliquer la raison pour laquelle on a écarté une
against the justifiability of this provision. mesure beaucoup moins attentatoire, qui semble

aussi efficace que celle effectivement prise, milite
fortement contre la reconnaissance du caractère
justifiable de cette disposition.

The respondent countered this concern by sug-120 L’intimé a répondu à cet argument en affirmant
gesting that a law requiring pollsters to publish qu’une loi obligeant les sondeurs à publier des
methodological information along with the poll données méthodologiques en même temps que les
results is actually more intrusive on the freedom of résultats du sondage porte dans les faits davantage
expression than the three-day ban. I would reject atteinte à la liberté d’expression que l’interdiction
this argument. Without making any ruling on the de publication pendant trois jours. Je rejette cet
constitutionality of such a measure, I would simply argument. Sans me prononcer sur la constitution-
refer to the words of McLachlin J. in RJR-Mac- nalité d’une telle mesure, je citerai simplement les
Donald, supra, at para. 163: “As this Court has propos suivants du juge McLachlin dans RJR-Mac-
observed before, it will be more difficult to justify Donald, précité, au par. 163: «Comme notre Cour
a complete ban on a form of expression than a par- l’a déjà fait remarquer, il sera plus difficile de jus-
tial ban: Ramsden v. Peterborough (City), [[1993] tifier l’interdiction totale d’une forme d’expression
2 S.C.R. 1084], at pp. 1105-6; Ford v. Quebec que l’interdiction partielle: Ramsden c. Peter-
(Attorney General), [[1988] 2 S.C.R. 712], at borough (Ville), [[1993] 2 R.C.S. 1084], aux
pp. 772-73.” Whether a ban over a three-day pp. 1105 et 1106, et Ford c. Québec (Procureur
period can properly be described as a “complete général), [[1988] 2 R.C.S. 712], aux pp. 772 et
ban” is a subtle point. It is clear, however, that a 773.» La question de savoir si une interdiction de
provision which prohibited the publication of opin- trois jours peut à juste titre être qualifiée d’«inter-
ion polls without methodological information diction totale» est un point subtil. Il est toutefois
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would be less intrusive to freedom of expression évident qu’une disposition qui interdirait la publi-
than a ban on publication of polling information cation des sondages non accompagnés de données
during a crucial period. In the first case, the méthodologiques porterait moins atteinte à la
speaker has a choice: by complying with the pre- liberté d’expression qu’une interdiction de publier
scribed conditions, he or she may engage in the de l’information touchant les sondages durant une
speech. In the case of the ban, the speaker has no période cruciale. Dans le premier cas, celui qui
such choice: the information may not be expressed désire s’exprimer a un choix à faire: s’il choisit de
regardless of any choice the speaker makes. I se plier aux conditions prescrites, il peut s’expri-
emphasize in saying this, that I do not here pro- mer. Dans le cas de l’interdiction, il n’a pas ce
nounce on the constitutionality of such a provision. choix: l’information ne peut être communiquée,
I am merely rejecting the respondent’s claim that peu importe ce qu’il aurait décidé. En disant cela,
the current legislative provision is the least intru- je tiens à préciser que je ne me prononce pas sur la
sive measure which the government could have constitutionnalité d’une telle disposition. Je rejette
chosen to achieve its purpose. simplement l’argument de l’intimé selon lequel la

disposition existante est la mesure la moins atten-
tatoire que le gouvernement pouvait retenir pour
réaliser son objectif.

The respondent pointed to the presence of simi- 121L’intimé a invoqué l’existence d’embargos sem-
lar blackout periods on public opinion surveys in blables sur les sondages d’opinion dans d’autres
other democratic countries to support its argument pays démocratiques au soutien de son argument
that this measure fell within the permissible range que cette mesure fait partie des solutions permises.
of alternatives. I do not find this evidence to be Je ne trouve pas cette preuve très convaincante.
highly persuasive. Although a number of countries Même si un certain nombre de pays ont effective-
do have such provisions, most democratic coun- ment adopté de telles dispositions, la plupart des
tries have minimal or no restrictions on polling pays démocratiques ne limitent que très peu ou pas
information; Lachapelle Study, supra, at pp. 52- du tout l’information touchant les sondages: Étude
62. This may be contrasted with the evidence Lachapelle, op. cit., aux pp. 61 à 72. On peut com-
before the Court in Butler, supra, at p. 497, to the parer cette preuve avec celle qui a été soumise à
effect that most free and democratic countries had notre Cour dans Butler, précité, à la p. 497, et qui
legislation similar to that under scrutiny. Moreo- établissait que la plupart des pays libres et démo-
ver, some of the bans on publication of polling cratiques possédaient des textes législatifs de la
information in other countries extend for very long nature de celui en litige dans cette affaire. En
periods, even the entire election campaign. This outre, les interdictions de publication visant l’in-
suggests that the purpose of those bans may be formation touchant les sondages en vigueur dans
something other than ensuring that polls are as certains pays sont de très longue durée, s’étendant
accurate as possible, which is the only permissible dans certains cas à toute la campagne électorale.
objective under our Charter. Where the approach Ce fait suggère qu’ils n’ont peut-être pas pour
in other countries is variable, or is in some relevant objet d’assurer la publication des sondages les plus
way different from the legislation under scrutiny in exacts possible, seul objectif autorisé sous le
Canada, then those legislative measures must be régime de notre Charte. Quand la solution adoptée
examined more closely to determine their precise dans d’autres pays varie ou est, sous quelque
purpose and whether those purposes are of persua- aspect pertinent, différente de la loi contestée au
sive force here. Not only may the social context be Canada, les mesures législatives étrangères doivent
quite different from that in Canada, but also the être étudiées plus attentivement afin de dégager
legal context within which measures restricting the leur objectif précis et de déterminer si cet objectif
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freedom of speech are evaluated may be dissimilar. a une valeur persuasive au Canada. Non seulement
In the absence of some consensus in the interna- le contexte social peut être complètement différent
tional context, or of evidence explaining why the de celui qui existe au Canada, mais le contexte
provisions adopted in some other free and demo- juridique dans lequel les mesures restreignant la
cratic countries are compelling given the situation liberté d’expression sont évaluées peut lui aussi
in Canada, the experience of some other countries être différent. En l’absence d’un certain consensus
as a justification under s. 1 should not be accorded au niveau international ou de preuve expliquant
great weight. This is no more than to say that the pourquoi les dispositions adoptées dans d’autres
example of those countries which do not have such pays libres et démocratiques ont une valeur persua-
provisions is of as much weight in evaluating sive compte tenu de la situation canadienne, il n’y
whether the legislation is justified as those which pas lieu d’accorder beaucoup de poids à l’expé-
do. The key question, once the divergence of rience de quelques autres pays en tant que justifi-
approach in the international community is estab- cation dans le cadre de l’article premier. Cela
lished, is whether the values of Canadian society revient tout au plus à dire que, pour décider si le
— of which the Charter itself forms a part — are texte de loi est justifié, l’exemple des pays qui ne
more in accord with one approach rather than the possèdent pas de telles dispositions a autant de
other. The respondent has not taken this extra step poids que celui des pays qui n’en ont pas. La ques-
in his analysis of those countries which do have tion clé, une fois établie la divergence des solu-
publication bans, and therefore, I find this evi- tions retenues dans le reste du monde, est de savoir
dence neutral to the outcome of this case. si les valeurs de la société canadienne — dont la

Charte elle-même fait partie — s’accordent mieux
avec une solution plutôt qu’une autre. L’intimé n’a
pas fait cette démarche supplémentaire dans son
analyse de la situation des pays qui ont établi des
interdictions de publication, et, par conséquent,
j’estime que cette preuve a un effet neutre sur l’is-
sue du présent pourvoi.

In summary, I find that the blackout period does122 En résumé, je suis d’avis que l’embargo n’est
not minimally impair the freedom of expression pas une atteinte minimale à la liberté d’expression
guaranteed in the Charter, and is therefore not jus- garantie par la Charte et qu’il n’est donc pas justi-
tified under s. 1. The harm which the legislature is fié au sens de l’article premier. Le préjudice que le
seeking to prevent does not warrant a high degree législateur cherche à prévenir ne justifie pas de
of deference to the legislature. Unlike the situation faire montre d’un degré élevé de retenue envers ce
in Butler, Ross, Keegstra, and Irwin Toy, the gov- dernier. Contrairement à la situation dans les arrêts
ernment is not dealing with a vulnerable group Butler, Ross, Keegstra et Irwin Toy, le gouverne-
which is in danger of manipulation or abuse ment n’est pas concerné par un groupe vulnérable,
because of an essential opposition of interests, or qui risque d’être victime de manipulation ou
because of the nature of the speech itself. There d’abus en raison d’un choc fondamental d’intérêts
were other measures which would have achieved ou de la nature du discours en cause lui-même. Il
the government’s purpose equally well or even existe d’autres mesures qui auraient permis de réa-
better than the publication ban, and which would liser l’objectif du gouvernement et ce tout aussi
have been far less intrusive to the freedom of bien, voire encore mieux que l’interdiction de
expression. Finally, the experience of the interna- publication, et qui auraient été beaucoup moins
tional community is inconclusive. attentatoires à la liberté d’expression. Finalement,

l’expérience au niveau international n’est pas con-
cluante.
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6. Proportionality Between the Deleterious 6. La proportionnalité entre les effets préjudi-
Effects and the Benefits of the Ban ciables et les effets bénéfiques de l’interdic-

tion

The third stage of the proportionality analysis 123La troisième étape de l’analyse de la proportion-
was originally formulated in Oakes, supra, at p. nalité a été formulée pour la première fois dans
140, as ensuring a general proportionality between l’arrêt Oakes, précité, à la p. 140, comme moyen
the measures and the pressing and substantial d’assurer une proportionnalité générale entre les
objective of the provision under scrutiny: mesures et l’objectif urgent et réel de la disposition

examinée:

Even if an objective is of sufficient importance, and the Même si un objectif est suffisamment important et
first two elements of the proportionality test are satis- même si on a satisfait aux deux premiers éléments du
fied, it is still possible that, because of the severity of critère de proportionnalité, il se peut encore qu’en raison
the deleterious effects of a measure on individuals or de la gravité de ses effets préjudiciables sur des particu-
groups, the measure will not be justified by the purposes liers ou sur des groupes, la mesure ne soit pas justifiée
it is intended to serve. The more severe the deleterious par les objectifs qu’elle est destinée à servir. Plus les
effects of a measure, the more important the objective effets préjudiciables d’une mesure sont graves, plus
must be if the measure is to be reasonable and demon- l’objectif doit être important pour que la mesure soit rai-
strably justified in a free and democratic society. sonnable et que sa justification puisse se démontrer dans

le cadre d’une société libre et démocratique.

This formulation has been criticized as merely Cette formulation a été critiquée parce qu’elle ne
duplicating what is already accomplished by the ferait que reprendre ce qui est déjà accompli par
first two stages of the proportionality analysis. As les deux premières étapes de l’analyse de la pro-
a practical matter, this is confirmed by the juris- portionnalité. Dans la pratique, cette critique est
prudence of this Court: there appears to be no case confirmée par la jurisprudence de notre Cour: il ne
in which a measure was justified by the first two semble pas y avoir d’affaire où une mesure dont la
steps of the proportionality analysis, but then justification a été démontrée aux deux premières
found unjustified by an application of the third étapes de l’analyse de la proportionnalité a ensuite
step. été déclarée injustifiée au terme de la troisième

étape.

More recent cases have reformulated the third 124Dans des arrêts plus récents, la troisième étape
stage of the proportionality analysis in order to de l’analyse de la proportionnalité a été reformulée
give it a distinct scope and function. In Dagenais, pour lui conférer un champ d’application et un rôle
supra, at pp. 887-88, Lamer C.J. articulated the distincts. Dans Dagenais, précité, le juge en chef
test as follows: Lamer a énoncé le critère dans les termes suivants,

aux pp. 887 et 888:

. . . I believe that the third step of the second branch of . . . j’estime que la troisième étape du second volet du
the Oakes test requires both that the underlying objec- critère formulé dans Oakes nécessite que l’objectif qui
tive of a measure and the salutary effects that actually sous-tend la mesure et les effets bénéfiques qui résultent
result from its implementation be proportional to the en fait de sa mise en application soient proportionnels à
deleterious effects the measure has on fundamental ses effets préjudiciables sur les libertés et droits fonda-
rights and freedoms. A legislative objective may be mentaux. Un objectif législatif peut être urgent et réel, le
pressing and substantial, the means chosen may be moyen choisi peut avoir un lien rationnel avec cet objec-
rationally connected to that objective, and less rights- tif, et il se peut qu’il n’existe aucune autre mesure por-
impairing alternatives may not be available. Nonethe- tant moins atteinte aux droits. Néanmoins, et bien que
less, even if the importance of the objective itself (when l’importance de l’objectif même (lorsqu’il est considéré
viewed in the abstract) outweighs the deleterious effects dans l’abstrait) l’emporte sur les effets préjudiciables
on protected rights, it is still possible that the actual sal- sur les droits garantis, il reste possible que les effets
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utary effects of the legislation will not be sufficient to bénéfiques réels de la disposition législative ne soient
justify these negative effects. [Emphasis in original.] pas suffisants pour justifier ces effets négatifs. [Souligné

dans l’original.]

He went on, at p. 889, to state: Il a ajouté ceci, à la p. 889:

I would, therefore, rephrase the third part of the Oakes Je reprendrais donc la troisième partie du critère Oakes
test as follows: there must be a proportionality between comme suit: il doit y avoir proportionnalité entre les
the deleterious effects of the measures which are respon- effets préjudiciables des mesures restreignant un droit
sible for limiting the rights or freedoms in question and ou une liberté et l’objectif, et il doit y avoir proportion-
the objective, and there must be a proportionality nalité entre les effets préjudiciables des mesures et leurs
between the deleterious and the salutary effects of the effets bénéfiques. [Souligné dans l’original.]
measures. [Emphasis in original.]

In my view, the first part of this reformulation is À mon avis, l’objet de la première partie de cette
already achieved by virtue of the first two parts of reformulation est déjà accompli par les deux pre-
the Oakes proportionality test. The subsequent miers éléments du critère de la proportionnalité de
development of the Oakes test, particularly the l’arrêt Oakes. Le développement ultérieur du cri-
broad contextual approach which has been adopted tère établi dans Oakes, en particulier l’analyse lar-
by this Court since the decision in the Edmonton gement contextuelle retenue par notre Cour depuis
Journal case, ensures that the rational connection l’arrêt Edmonton Journal, fait en sorte que les cri-
and the minimal impairment tests are sufficient to tères du lien rationnel et de l’atteinte minimale
determine whether there is a proportionality sont suffisants pour permettre de décider s’il y a
between the deleterious effects of a measure, and proportionnalité entre les effets préjudiciables
its objective. Once a determination had been made d’une mesure et l’objectif visé par celle-ci. Une
that there is a pressing and substantial objective fois qu’il est jugé que la mesure attentatoire vise
behind the infringing measure which may justify un objectif urgent et réel susceptible de justifier
some infringement of the Charter, then the first une certaine atteinte à la Charte, les première et
and second stages of the Oakes proportionality deuxième étapes de l’analyse de la proportionnalité
analysis assess whether there is a coherence and an prévue par l’arrêt Oakes permettent alors de statuer
efficiency between those measures and the justi- sur la cohérence et l’efficacité de la mesure et de
fied purpose. The relevant efficiency measured at l’objectif justifié. Pour mesurer l’efficacité à la
the second stage of the proportionality analysis is deuxième étape de l’analyse de la proportionnalité,
whether it infringes on the Charter right to the on se demande si la mesure porte le moins possible
minimum extent possible while still fulfilling the atteinte à un droit garanti par la Charte tout en per-
justified purpose. mettant de réaliser l’objectif justifié.

The third stage of the proportionality analysis125 La troisième étape de l’analyse de la proportion-
performs a fundamentally distinct role. Determin- nalité joue un rôle fondamentalement distinct.
ing whether there is a pressing and substantial L’examen de la disposition en cause, afin de déter-
objective behind the provision under scrutiny nec- miner si elle repose sur un objectif urgent et réel,
essarily occurs in the abstract, before the specific se fait nécessairement dans l’abstrait, avant l’ana-
nature of the legislation and its impact on the lyse de la nature précise de la mesure législative et
Charter right has been analysed. Of course, ascer- de son effet sur le droit garanti par la Charte. Évi-
taining that objective requires a consideration of demment, il faut, pour dégager cet objectif, étudier
what the provision actually does, as well as docu- l’effet concret de la disposition ainsi que la preuve
mentary evidence as to what the legislator thought documentaire concernant l’effet que recherchait le
it was doing. Moreover, the relevant purpose is the législateur. De plus, l’objectif pertinent de la dis-
purpose specific to the provision which limits the position est l’objectif particulier qui restreint le
Charter right. But the purpose must, nevertheless, droit garanti par la Charte. Cependant, l’objectif
be articulated abstractly because a purpose is a doit néanmoins être formulé en termes abstraits,
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goal or outcome which, by definition, may be car un objectif est un but ou un résultat qui, par
achieved in different ways. Before the specific définition, peut être réalisé de diverses manières.
effects of the measure in question have been scruti- Avant que les effets précis de la mesure en ques-
nized and concretized through the first two steps of tion aient été examinés à fond puis dégagés à l’is-
the proportionality analysis, it is often difficult to sue des deux premières étapes de l’analyse de la
assess, in the abstract, the possible impact on proportionnalité, il est souvent difficile d’appré-
Charter freedoms of a laudable legislative objec- cier, dans l’abstrait, l’effet possible d’un objectif
tive. The focus of the first and second steps of the législatif louable sur des libertés garanties par la
proportionality analysis is not the relationship Charte. Les première et deuxième étapes de l’ana-
between the measures and the Charter right in lyse de la proportionnalité ne portent pas sur le
question, but rather the relationship between the rapport entre les mesures et le droit en question
ends of the legislation and the means employed. garanti par la Charte, mais plutôt sur le rapport
Although the minimal impairment stage of the pro- entre les objectifs de la loi et les moyens employés.
portionality test necessarily takes into account the Même si l’étape de l’atteinte minimale du critère
extent to which a Charter value is infringed, the de la proportionnalité tient nécessairement compte
ultimate standard is whether the Charter right is de la mesure dans laquelle il est porté atteinte à
impaired as little as possible given the validity of une valeur prévue par la Charte, la norme qui doit
the legislative purpose. The third stage of the pro- être appliquée en bout de ligne consiste à se
portionality analysis provides an opportunity to demander s’il est porté atteinte le moins possible
assess, in light of the practical and contextual au droit garanti par la Charte compte tenu de la
details which are elucidated in the first and second validité de l’objectif législatif. La troisième étape
stages, whether the benefits which accrue from the de l’analyse de la proportionnalité donne l’occa-
limitation are proportional to its deleterious effects sion d’apprécier, à la lumière des détails d’ordre
as measured by the values underlying the Charter. pratique et contextuel qui ont été dégagés aux pre-
As Professor Jamie Cameron states (“The Past, mière et deuxième étapes, si les avantages décou-
Present, and Future of Expressive Freedom Under lant de la limitation sont proportionnels aux effets
the Charter” (1997), 35 Osgoode Hall L.J. 1, at préjudiciables, mesurés au regard des valeurs con-
p. 66): sacrées par la Charte. Comme le dit le professeur

Jamie Cameron, dans «The Past, Present, and
Future of Expressive Freedom Under the Charter»
(1997), 35 Osgoode Hall L.J. 1, à la p. 66:

. . . this branch of the section 1 analysis asks an impor- [TRADUCTION] . . . ce volet de l’analyse fondée sur l’ar-
tant question. By assessing the proportionality of its del- ticle premier pose une question importante. L’évaluation
eterious effects and salutary benefits it considers, in de la proportionnalité des effets préjudiciables et des
direct and explicit terms, whether the consequences of effets bénéfiques de la violation soulève, directement et
the violation are too great when measured against the explicitement, la question de savoir si les conséquences
benefits that may be achieved. As such, it is the only de celle-ci sont disproportionnées aux avantages pou-
part of the current analysis to acknowledge the harm or vant en découler. En tant que tel, ce volet est la seule
cost of justifiable limits: that a constitutional right has partie de l’analyse actuelle qui reconnaı̂t le préjudice ou
been violated. coût des limites justifiables: c’est-à-dire le fait qu’un

droit garanti par la Constitution a été violé.

The deleterious effects which may arise from an Les effets préjudiciables susceptibles de découler
infringement of the Charter may be general, in the d’une atteinte à la Charte peuvent avoir soit un
sense that any serious infringement of the right to caractère général, en ce sens que toute atteinte
freedom of expression may impair the climate of grave au droit à la liberté d’expression est suscepti-
free exchange of ideas which is an essential value ble d’altérer le climat de libre échange des idées
of our society; or the deleterious effects may be qui est une valeur essentielle de notre société; soit
specific, in that a particular benefit which would un caractère particulier, en ce qu’ils font obstacle à
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accrue from the speech in question is prevented. un avantage déterminé qui découle de la forme
Although both of these possible effects will and d’expression en question. Même si ces deux effets
should be considered in deciding whether there is a possibles doivent être pris en considération et le
pressing and substantial objective of the legisla- sont pour décider si la loi repose sur un objectif
tion, the focus at that stage is more in determining urgent et réel, cette étape de l’analyse porte davan-
whether there is a significant harm which the gov- tage sur la question de savoir si le gouvernement
ernment is addressing. Comparing the harm which vise à remédier à un préjudice important. Le fait de
may be prevented with the harm of the infringe- comparer le préjudice qui peut être évité et le pré-
ment itself is a balancing which can most effec- judice causé par l’atteinte elle-même est une mise
tively take place within the context of the propor- en équilibre qui peut être réalisée avec le plus d’ef-
tionality analysis. ficacité dans le contexte de l’analyse de la propor-

tionnalité.

This approach accords with the analysis in R. v.126 Cette méthode concorde avec l’analyse effec-
Laba, [1994] 3 S.C.R. 965, where the reformulated tuée dans R. c. Laba, [1994] 3 R.C.S. 965, où la
proportionality test proposed by Lamer C.J. in Cour a appliqué la reformulation du critère de la
Dagenais, supra, was applied. The issue in Laba proportionnalité proposée par le juge en chef
was the constitutionality of a provision which Lamer dans Dagenais, précité. Dans Laba, la ques-
made it an offence to sell stolen ore unless the tion en litige était la constitutionnalité d’une dispo-
defendant could establish that he or she was the sition qui interdisait à toute personne de vendre du
lawful owner. This was challenged under s. 11(d) minerai volé à moins qu’elle n’établisse qu’elle en
of the Charter. Sopinka J. writing for the Court, at est le propriétaire. Cette disposition a été contestée
p. 1006, found that the specific objective of the sur le fondement de l’al. 11d) de la Charte. Le juge
provision was “to facilitate the prosecution of Sopinka, s’exprimant pour la Cour, a conclu, à la
offenders given the special problem of proof” p. 1006, que la disposition avait précisément pour
regarding the ownership of ore. He also found that but «de faciliter les poursuites contre les contreve-
the measure was not minimally impairing of nants, compte tenu du problème de preuve» en ce
s. 11(d) even given the validity of the purpose of qui concerne la propriété du minerai. Il a en outre
the legislation. But he went on to state, at p. 1011: conclu que la mesure ne portait pas atteinte le

moins possible à l’al. 11d), même en tenant
compte de la validité de l’objectif de la disposition
législative. Toutefois, il a ajouté ceci, à la p. 1011:

Even if I were persuaded that the imposition of a legal Même si j’étais convaincu qu’il serait nettement plus
burden was clearly more effective in achieving Parlia- efficace d’imposer une charge ultime pour atteindre
ment’s objective, I would find that it fails the propor- l’objectif du législateur, j’arriverais à la conclusion que
tionality test because of the excessive invasion of the cela ne satisfait pas au critère de proportionnalité à
presumption of innocence having regard to the degree of cause de l’empiétement excessif sur la présomption
advancement of Parliament’s purpose. [Emphasis d’innocence compte tenu de la contribution à la réalisa-
added.] tion de l’objectif du législateur. [Je souligne.]

This analysis directly addresses the relationship Cette analyse porte directement sur le rapport entre
between otherwise justified measures and the des mesures par ailleurs justifiées et l’étendue du
extent of harm to the Charter right. This weighing préjudice causé au droit garanti par la Charte.
exercise necessarily admits of some subjectivity, Cette mise en balance souffre nécessairement
but this is lessened by the analysis of the purposes, d’une certaine subjectivité, mais cette lacune est
the rationality, and the efficiency of the legislation atténuée par l’analyse des objectifs, du lien ration-
required by the previous stages of the Oakes test. nel et de l’efficacité de la disposition législative

qui est requise par les volets précédents du critère
de l’arrêt Oakes.
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The impact on freedom of expression in this 127Dans le présent cas, l’effet sur la liberté d’ex-
case is profound. This is a complete ban on politi- pression est profond. Il s’agit d’une interdiction
cal information at a crucial time in the electoral complète visant de l’information politique à un
process. The ban interferes with the rights of vot- moment crucial du processus électoral. Cette inter-
ers who want access to the most timely polling diction porte atteinte, d’une part, aux droits des
information available, and with the rights of the électeurs qui veulent avoir accès à l’information la
media and pollsters who want to provide it. It is an plus à-propos disponible en matière de sondage, et,
interference with the flow of information pertain- d’autre part, aux droits des médias et des sondeurs
ing to the most important democratic duty which qui désirent fournir cette information. Il s’agit
most Canadians will undertake in their lives: their d’une atteinte à la circulation d’information se rap-
choice as to who will govern them. Such a polling portant à la fonction démocratique la plus impor-
ban also sends the message that the media in their tante dont s’acquittent la plupart des Canadiens au
role as a reporter of information, and not as an cours de leur vie: le choix de ceux qui vont les
advertiser, can be muzzled by the government. gouverner. De plus, le message que transmet une
Rather than approaching the problem of inaccurate telle interdiction de publication des sondages est
polls as a question of too little information, or que les médias, non pas en tant que publicitaires,
added incentives for preventing the publication of mais en tant que communicateurs d’information,
inaccurate polls, the government constrains the peuvent être muselés par le gouvernement. Plutôt
range of evaluations that a voter is permitted to que de considérer le problème des sondages
make in fulfilling their sacred democratic function inexacts comme un problème d’insuffisance d’in-
as a citizen. It justifies such a measure on the basis formation ou de besoin d’incitatifs supplémen-
that some indeterminate number of voters might be taires afin de prévenir la publication de sondages
unable to spot an inaccurate poll result and might inexacts, le gouvernement limite l’éventail des
rely to a significant degree on the error, thus per- évaluations que les électeurs sont autorisés à faire
verting their electoral choice. dans l’accomplissement de leur devoir démocra-

tique sacré de citoyens. Il justifie pareille mesure
en soutenant qu’un nombre indéterminé d’élec-
teurs pourraient être incapables de déceler des
résultats de sondage inexacts et pourraient, dans
une mesure importante, s’appuyer sur l’erreur, ce
qui fausserait leur choix électoral.

In my analysis above, I have found that despite 128Dans l’analyse qui précède, j’ai conclu que,
the many factors militating against the realization malgré les nombreux facteurs qui tendent à empê-
of this misinformed choice, including the presence cher un tel choix mal éclairé de se concrétiser,
of many other polls in the public domain both notamment la présence de nombreux autres son-
prior to and concurrent with the erroneous poll, dages dans le domaine public tant avant le sondage
such a scenario is conceivable for a small number erroné que simultanément, un tel scénario est con-
of voters. However, in my view, the government cevable à l’égard d’un petit nombre d’électeurs.
cannot take the most uninformed and naı̈ve voter Toutefois, je suis d’avis que le gouvernement ne
as the standard by which constitutionality is peut pas faire de l’électeur le moins informé et le
assessed. To quote the words of Frankfurter J. plus naı̈f la norme au regard de laquelle la consti-
speaking in another context: “The incidence of this tutionnalité doit être appréciée. Pour reprendre les
enactment is to reduce the adult population of propos formulés par le juge Frankfurter, dans un
Michigan to reading only what is fit for children” autre contexte: [TRADUCTION] «L’effet de ce texte
(Butler v. Michigan, 352 U.S. 380 (1957), at p. de loi est de condamner la population adulte du
383). Just as Frankfurter J. could not accept that Michigan à ne lire que ce qui est convenable pour
the standard of indecency for adults should be les enfants» (Butler c. Michigan, 352 U.S. 380
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determined according to the vulnerability of a (1957), à la p. 383). Tout comme le juge Frankfur-
child, nor can I accept here a measure which ter ne pouvait accepter que, dans le cas des adultes,
decides that information which is desired and can la norme en matière d’indécence soit déterminée
be rationally and properly assessed by the vast en fonction de la vulnérabilité des enfants, je ne
majority of the voting electorate should be with- peux accepter, en l’espèce, une mesure disposant
held because of a concern that a very few voters que des renseignements qui sont désirés et qui peu-
might be so confounded that they would cast their vent être évalués rationnellement et adéquatement
vote for a candidate whom they would not have par la vaste majorité des électeurs ne peuvent être
otherwise preferred. That is to reduce the entire communiqués parce qu’on craint qu’un très petit
Canadian public to the level of the most unob- nombre d’entre eux pourraient être à ce point
servant and naı̈ve among us. This concern is also décontenancés par ces renseignements qu’ils vote-
very remote from any danger that the guarantee of raient pour un candidat qu’ils n’auraient pas
effective representation will be undermined. appuyé autrement. Cela revient à réduire l’entière

population canadienne au niveau des moins perspi-
caces et des plus naı̈fs d’entre nous. Cette préoccu-
pation est également très éloignée de tout danger
d’atteinte à la garantie de représentation effective.

My view is that, given the state of the evidence129 Je suis d’avis que, compte tenu de la preuve
before the Court on this issue, the postulated harm devant notre Cour sur cette question, le préjudice
will seldom occur. The benefits of the ban are, qui a été posé en postulat ne se produit que rare-
therefore, marginal. The deleterious effects are ment. Les avantages de l’interdiction sont par con-
substantial. First, the ban sends the general mes- séquent minimes. Les effets préjudiciables sont
sage that the media can be constrained by govern- considérables. Premièrement, l’interdiction trans-
ment not to publish factual information. Second, it met le message général que les médias peuvent
interferes with the reporting function of the media être empêchés par le gouvernement de publier de
with respect to the election, which is an interfer- l’information factuelle. Deuxièmement, il entrave
ence with the freedom of the media when its par- le rôle de communicateurs de l’information des
ticipation is most crucial to self-governance. These médias en période électorale, ce qui constitue une
are the deleterious effects as they relate to the free- atteinte à la liberté d’expression des médias au
dom of the speaker. But third, the ban denies moment où leur participation revêt une importance
access to electoral information which some voters cruciale pour la démocratie. Voilà quels sont les
may consider very useful in deciding their vote. If effets préjudiciables par rapport à la liberté d’ex-
they feel that their votes are better informed as a pression de la personne qui s’exprime. Mais, troi-
result of having this information, then the ban not sièmement, l’interdiction nie l’accès à une infor-
only interferes with their freedom of expression, mation électorale que certains électeurs peuvent
but with their perception of the freeness and valid- considérer très utile pour arrêter leur choix. S’ils
ity of their vote. This undermines the very faith in estiment que leur vote est plus éclairé parce qu’ils
the electoral process which the government sug- disposent de cette information, alors l’interdiction
gests is one of the rationales for this ban. porte non seulement atteinte à leur liberté d’ex-

pression, mais également à leur perception que leur
vote est libre et valide. Cette situation mine la con-
fiance même dans le processus électoral qui, au
dire du gouvernement, est précisément l’un des
objectifs de l’interdiction.

In my view, the doubtful benefits of this ban are130 À mon avis, les effets préjudiciables importants
outweighed by its significant and tangible delete- et tangibles de l’interdiction l’emportent sur ses
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rious effects and therefore is not justified under the avantages douteux, et elle n’est donc pas justifiée
third stage of the proportionality analysis. The very selon le troisième volet de l’analyse de la propor-
serious invasion of the freedom of expression of all tionnalité. L’atteinte très grave à la liberté d’ex-
Canadians is not outweighed by the speculative pression de tous les Canadiens n’est pas écartée
and marginal benefits postulated by the govern- par les avantages hypothétiques minimes avancés
ment. This is not to say that there is no possibility par le gouvernement. Ce qui ne veut pas dire qu’il
for Parliament to legislate with regard to the dan- est impossible au législateur de légiférer à l’égard
gers that represent bad polls. As mentioned earlier, des dangers que créent les mauvais sondages.
the present legislation was found to be defective Comme je l’ai dit plus tôt, la loi existante a été
not with regard to its purpose, but with regard to jugée défectueuse au regard non pas de son objec-
the fact that the means chosen to carry out that pur- tif, mais plutôt du fait que les moyens choisis pour
pose did not satisfy the minimal impairment and réaliser cet objectif ne satisfont pas aux critères de
proportionality tests. l’atteinte minimale et de la proportionnalité.

VII. Disposition VII. Le dispositif

I find that s. 322.1 of the Canada Elections Act 131J’arrive à la conclusion que l’art. 322.1 de la Loi
infringes s. 2(b) of the Charter and that it is not a électorale du Canada porte atteinte à l’al. 2b) de la
reasonable limit on freedom of expression under Charte et qu’il n’est pas une limite raisonnable à la
s. 1. Accordingly, I would allow the appeal with liberté d’expression au sens de l’article premier.
costs and declare s. 322.1 of the Canada Elections En conséquence, j’accueillerais le pourvoi avec
Act to be inconsistent with the Charter and hence dépens et déclarerais l’art. 322.1 de la Loi électo-
of no force or effect by reason of s. 52 of the Con- rale du Canada incompatible avec la Charte et par
stitution Act, 1982. I would answer the constitu- conséquent inopérant par application de l’art. 52 de
tional questions in the following manner: la Loi constitutionnelle de 1982. Je répondrais aux

questions constitutionnelles de la manière sui-
vante:

1. Does s. 322.1 of the Canada Elections Act, 1. L’article 322.1 de la Loi électorale du Canada,
R.S.C., 1985, c. E-2, as amended, infringe L.R.C. (1985), ch. E-2, et ses modifications,
s. 2(b) and/or s. 3 of the Canadian Charter of contrevient-il à l’al. 2b) ou à l’art. 3 de la
Rights and Freedoms? Charte canadienne des droits et libertés, ou aux

deux à la fois?

Answer: Yes with respect to s. 2(b), and no com- Réponse: Oui pour ce qui est de l’al. 2b), mais
ment with respect to s. 3. aucun commentaire pour ce qui est de

l’art. 3.

2. If s. 322.1 of the Canada Elections Act infringes 2. Si l’article 322.1 de la Loi électorale du Canada
s. 2(b) and/or s. 3 of the Canadian Charter of contrevient à l’al. 2b) ou à l’art. 3 de la Charte
Rights and Freedoms, is s. 322.1 a reasonable canadienne des droits et libertés, ou aux deux à
limit prescribed by law as can be demonstrably la fois, constitue-t-il une limite raisonnable pres-
justified in a free and democratic society for the crite par une règle de droit, dont la justification
purposes of s. 1 of the Canadian Charter of peut se démontrer dans le cadre d’une société
Rights and Freedoms? libre et démocratique, aux fins de l’article pre-

mier de la Charte canadienne des droits et
libertés?

Answer: No. Réponse: Non.
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Appeal allowed with costs, LAMER C.J. and Pourvoi accueilli avec dépens, le juge en chef
L’HEUREUX-DUBÉ and GONTHIER JJ. dissenting. LAMER et les juges L’HEUREUX-DUBÉ et GONTHIER

sont dissidents.

Solicitors for the appellants: McCarthy Tétrault, Procureurs des appelantes: McCarthy Tétrault,
Toronto. Toronto.

Solicitor for the respondent: The Attorney Gen- Procureur de l’intimé: Le procureur général du
eral of Canada, Toronto. Canada, Toronto.

Solicitors for the intervener the Attorney Gen- Procureurs de l’intervenant le procureur géné-
eral of British Columbia: Arvay Finlay, Victoria. ral de la Colombie-Britannique: Arvay Finlay,

Victoria.

Solicitor for the intervener the Canadian Civil Procureur de l’intervenante l’Association cana-
Liberties Association: Sydney L. Goldenberg, dienne des libertés civiles: Sydney L. Goldenberg,
Toronto. Toronto.
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Greater Vancouver Transportation 
Authority Appelante

c.

Fédération canadienne des étudiantes 
et étudiants — Section Colombie-
Britannique et British Columbia Teachers’ 
Federation Intimées

et

Procureur général du Nouveau-Brunswick, 
procureur général de la Colombie-
Britannique, Adbusters Media Foundation 
et Association des libertés civiles de la 
Colombie-Britannique Intervenants

- et -

British Columbia Transit Appelante

c.

Fédération canadienne des étudiantes 
et étudiants — Section Colombie-
Britannique et British Columbia Teachers’ 
Federation Intimées

et

Procureur général du Nouveau-Brunswick, 
procureur général de la Colombie-
Britannique, Adbusters Media Foundation 
et Association des libertés civiles de la 
Colombie-Britannique Intervenants

Répertorié : Greater Vancouver 
Transportation Authority c. Fédération 
canadienne des étudiantes et étudiants — 
Section Colombie-Britannique

Référence neutre : 2009 CSC 31.

No du greffe : 31845.

2008 : 25 mars; 2009 : 10 juillet.

Greater Vancouver Transportation 
Authority Appellant

v.

Canadian Federation of Students — 
British Columbia Component and  
British Columbia Teachers’ 
Federation Respondents

and

Attorney General of New Brunswick, 
Attorney General of British Columbia, 
Adbusters Media Foundation and 
British Columbia Civil Liberties 
Association Interveners

- and -

British Columbia Transit Appellant

v.

Canadian Federation of Students — 
British Columbia Component and  
British Columbia Teachers’ 
Federation Respondents

and

Attorney General of New Brunswick, 
Attorney General of British Columbia, 
Adbusters Media Foundation and 
British Columbia Civil Liberties 
Association Interveners

Indexed as: Greater Vancouver 
Transportation Authority v. Canadian 
Federation of Students — British Columbia 
Component

Neutral citation: 2009 SCC 31.

File No.: 31845.
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Présents : La juge en chef McLachlin et les juges 
Bastarache*, Binnie, LeBel, Deschamps, Fish, Abella, 
Charron et Rothstein.

EN APPEL DE LA COUR D’APPEL DE LA 
COLOMBIE-BRITANNIQUE

Droit constitutionnel — Charte des droits — Applica-
tion de la Charte — Politiques publicitaires de commis-
sions de transport autorisant la publicité commerciale 
mais non la publicité politique sur les véhicules de trans-
port en commun — Actions alléguant que les politiques 
portent atteinte à la liberté d’expression — Les entités 
qui exploitent des réseaux de transport en commun font-
elles partie du « gouvernement » au sens de l’art. 32 de 
la Charte canadienne des droits et libertés?

Droit constitutionnel — Charte des droits — Liberté 
d’expression — Publicité sur les autobus — Politiques 
publicitaires de commissions de transport autorisant la 
publicité commerciale mais non la publicité politique sur 
les véhicules de transport en commun — Les politiques 
violent-elles le droit à la liberté d’expression? — Dans 
l’affirmative, l’atteinte peut-elle être justifiée? — Charte 
canadienne des droits et libertés, art. 1, 2b).

Droit constitutionnel — Charte des droits — Limites 
raisonnables prévues par une règle de droit — Politiques 
publicitaires de commissions de transport autorisant la 
publicité commerciale mais non la publicité politique 
sur les véhicules de transport en commun — Politiques 
portant atteinte à la liberté d’expression — Les politi-
ques constituent-elles des « règles de droit » au sens de 
l’article premier de la Charte canadienne des droits et 
libertés?

Droit constitutionnel — Charte des droits — Répa-
ration — Politiques publicitaires de commissions de 
transport autorisant la publicité commerciale mais non 
la publicité politique sur les véhicules de transport en 
commun — Politiques portant indûment atteinte à la 
liberté d’expression — Demande d’un jugement déclarant 
les politiques inopérantes — Le jugement déclaratoire 
doit-il se fonder sur l’art. 52 de la Loi constitutionnelle 
de 1982 ou sur l’art. 24(1) de la Charte canadienne des 
droits et libertés? — Les politiques constituent-elles des 
« règles de droit » au sens de l’art. 52 de la Loi constitu-
tionnelle de 1982?

Les commissions de transport appelantes, Greater 
Vancouver Transportation Authority (« TransLink ») 
et British Columbia Transit (« BC Transit »), exploitent 

* Le juge Bastarache n’a pas participé au jugement.

Present: McLachlin C.J. and Bastarache,* Binnie, LeBel, 
Deschamps, Fish, Abella, Charron and Rothstein JJ.

ON APPEAL FROM THE COURT OF APPEAL FOR 
BRITISH COLUMBIA

Constitutional law — Charter of Rights — Applica-
tion of Charter — Transit authorities’ advertising poli-
cies permitting commercial but not political advertising 
on public transit vehicles — Actions brought alleging 
that transit authorities’ policies violated freedom of 
expression — Whether entities which operate public 
transit systems “government” within meaning of s. 32 of 
Canadian Charter of Rights and Freedoms.

Constitutional law — Charter of Rights — Freedom 
of expression — Advertisements on buses — Transit 
authorities’ advertising policies permitting commer-
cial but not political advertising on public transit vehi-
cles — Whether advertising policies infringing freedom 
of expression — If so, whether infringement can be justi-
fied — Canadian Charter of Rights and Freedoms, ss. 1, 
2(b).

Constitutional law — Charter of Rights — Reason-
able limits prescribed by law — Transit authorities’ 
advertising policies permitting commercial but not 
political advertising on public transit vehicles — Poli-
cies infringing freedom of expression —Whether policies 
are “law” within meaning of s. 1 of Canadian Charter of 
Rights and Freedoms.

Constitutional law — Charter of Rights — Remedy — 
Transit authorities’ advertising policies permitting com-
mercial but not political advertising on public transit 
vehicles — Policies unjustifiably infringing freedom of 
expression — Declaration that policies are of “no force 
or effect” sought — Whether declaration ought to be 
based on s. 52 of Constitution Act, 1982 or s. 24(1) of 
Canadian Charter of Rights and Freedoms — Whether 
policies are “law” within meaning of s. 52 of Constitu-
tion Act, 1982.

The appellant transit authorities, the Greater 
Vancouver Transportation Authority (“TransLink”) 
and British Columbia Transit (“BC Transit”), operate 

* Bastarache J. took no part in the judgment.
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des réseaux de transport en commun en Colombie-
Britannique. Elles ont refusé de diffuser les publicités 
à caractère politique des intimées sur les côtés de leurs 
autobus au motif que leurs politiques en la matière auto-
risaient la publicité commerciale, mais non la publicité 
politique, sur les véhicules de transport en commun. 
Dans l’action qu’elles ont intentée, les intimées ont allé-
gué que les articles 2, 7 et 9 des politiques des com-
missions de transport portaient atteinte à leur liberté 
d’expression garantie à l’al. 2b) de la Charte canadienne 
des droits et libertés. Le juge de première instance a 
conclu que le droit des intimées à la liberté d’expres-
sion n’avait pas été violé et il a rejeté l’action. Les juges 
majoritaires de la Cour d’appel ont infirmé le jugement 
et déclaré inopérants les articles 7 et 9 des politiques 
publicitaires sur le fondement soit du par. 52(1) de la 
Loi constitutionnelle de 1982, soit du par. 24(1) de la 
Charte.

Arrêt : Le pourvoi est rejeté.

La juge en chef McLachlin et les juges Binnie, 
LeBel, Deschamps, Abella, Charron et Rothstein : BC 
Transit et TransLink font toutes deux partie du « gou-
vernement » au sens de l’art. 32 de la Charte. Il appert 
de cette disposition que la Charte s’applique non seu-
lement au Parlement, aux législatures et au gouverne-
ment lui-même, mais aussi à tous les domaines relevant 
d’eux. Créature législative, BC Transit est désignée 
« mandataire du gouvernement » et ne peut fonctionner 
indépendamment du gouvernement provincial car ce 
dernier peut, par l’adoption de règlements, exercer un 
grand pouvoir sur ses activités quotidiennes. TransLink 
n’est pas un mandataire du gouvernement, mais elle est 
en grande partie assujettie au gouvernement local — le 
district régional de Vancouver —, de sorte qu’il s’agit 
d’une entité gouvernementale. Puisque les commissions 
de transport constituent des entités gouvernementales, 
toutes leurs activités, y compris l’exploitation des auto-
bus qu’elles possèdent, sont assujetties à la Charte. [14] 
[17] [21] [24-25]

Il n’y a pas lieu de statuer sur l’allégation fondée sur 
l’al. 2b) en appliquant le cadre d’analyse établi dans 
l’arrêt Baier. Les politiques des commissions de trans-
port n’empêchent pas les intimées de recourir au ser-
vice publicitaire en tant que mode d’expression. Seul le 
contenu de leurs publicités est visé par une restriction. 
On ne peut donc affirmer qu’elles allèguent le caractère 
trop restreint de la tribune, non plus qu’elles revendi-
quent un droit positif. Les intimées ne demandent pas à 
l’État d’appuyer ou de permettre leur activité expressive 
par la mise à leur disposition d’un mode d’expression en 
particulier auquel l’accès leur serait refusé. Elles récla-
ment la liberté de s’exprimer — à une tribune existante 

public transportation systems in British Columbia. 
They refused to post the respondents’ political adver-
tisements on the sides of their buses on the basis that 
their advertising policies permit commercial but not 
political advertising on public transit vehicles. The 
respondents commenced an action alleging that arti-
cles 2, 7 and 9 of the transit authorities’ policies had 
violated their right to freedom of expression guaran-
teed by s. 2(b) of the Canadian Charter of Rights and 
Freedoms. The trial judge dismissed the action, finding 
that the respondents’ right to freedom of expression had 
not been infringed. The majority of the Court of Appeal 
reversed the trial judgment and declared articles 7 and 
9 of the advertising policies to be of no force or effect 
either on the basis of s. 52(1) of the Constitution Act, 
1982 or on the basis of s. 24(1) of the Charter.

Held: The appeal should be dismissed.

Per McLachlin C.J. and Binnie, LeBel, Deschamps, 
Abella, Charron and Rothstein JJ.: Both BC Transit and 
TransLink are “government” within the meaning of 
s. 32 of the Charter. On the face of the provision, the 
Charter applies not only to Parliament, the legislatures 
and the government themselves, but also to all matters 
within the authority of those entities. BC Transit is a 
statutory body designated by legislation as an “agent 
of the government” and it cannot operate autonomously 
from the provincial government, since the latter has 
the power, by means of regulations, to exercise sub-
stantial control over its day-to-day activities. Although 
TransLink is not an agent of the government, it is sub-
stantially controlled by a local government entity — the 
Greater Vancouver Regional District — and is therefore 
itself a government entity. Since the transit authorities 
are government entities, the Charter applies to all their 
activities, including the operation of the buses they 
own. [14] [17] [21] [24-25]

The s. 2(b) claim should not be resolved using the 
Baier framework. The transit authorities’ policies do 
not prevent the respondents from using the advertis-
ing service as a means of expression. Only the content 
of their advertisements is restricted. Thus, their claim 
cannot be characterized as one against underinclusion. 
Nor can it be characterized as a positive right claim. 
The respondents are not requesting that the government 
support or enable their expressive activity by provid-
ing them with a particular means of expression from 
which they are excluded. They seek the freedom to 
express themselves — by means of an existing plat-
form they are entitled to use — without undue state 
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qu’elles ont le droit d’utiliser — sans que l’État ne limite 
indûment la teneur de leur expression. [26] [32] [35]

Pour déterminer si la protection de l’al. 2b) doit être 
refusée à l’expression en raison du lieu, il convient d’ap-
pliquer le cadre d’analyse de l’arrêt Ville de Montréal. 
La démarche mène à la conclusion que les politiques des 
commissions de transport portent atteinte à la liberté 
d’expression des intimées. Le contenu expressif des 
publicités projetées justifie leur protection prima facie 
par l’al. 2b), et le lieu d’expression — les côtés des auto-
bus — n’a pas pour effet d’écarter cette protection. Il y 
a non seulement une certaine utilisation historique du 
bien en cause comme lieu d’expression publique, mais 
aussi une utilisation réelle à cette fin, deux facteurs 
permettant de conclure que l’activité expressive consi-
dérée ne nuit pas à la fonction première de l’autobus — 
le transport en commun — et, ce qui importe encore 
plus, qu’elle ne mine pas les valeurs qui sous-tendent la 
liberté d’expression. Le lieu permet à un grand nombre 
d’annonceurs de s’adresser à un large auditoire et pour-
rait en fait promouvoir les valeurs qui sous-tendent l’al. 
2b) de la Charte. L’activité expressive sur le côté d’un 
autobus bénéficie donc de la protection prévue à cet 
alinéa. Enfin, l’objet même des politiques contestées 
est de limiter le contenu de l’expression dans l’espace 
publicitaire sur les côtés des autobus. Les articles 2 et 
7 restreignent expressément le contenu de la publicité. 
L’article 9 le fait encore plus précisément en écartant le 
discours politique. [36-38] [42] [46]

Les restrictions découlant des politiques sont 
apportées « par une règle de droit » au sens de l’ar-
ticle premier de la Charte. Lorsqu’une politique gou-
vernementale est autorisée par la loi, qu’elle établit une 
norme générale se voulant obligatoire et qu’elle est suf-
fisamment accessible et précise, il s’agit d’une règle de 
nature législative constituant une « règle de droit ». En 
l’espèce, il appert des lois habilitantes que les politi-
ques des commissions de transport ont été adoptées en 
vertu des pouvoirs légaux conférés à BC Transit et à 
TransLink. Il paraît simplement logique que le légis-
lateur qui autorise l’adoption de règles par une entité 
gouvernementale veuille également, sauf indications 
contraires, que ces règles soient obligatoires. Les poli-
tiques ne sont pas de nature administrative puisqu’elles 
ne sont pas destinées à une application interne comme 
guide d’interprétation de « règles » établies par le 
régime législatif. Elles constituent elles-mêmes des 
règles établissant les droits des personnes qui y sont 
assujetties. De plus, on peut leur attribuer une portée 
générale en ce qu’elles fixent des normes qui s’appli-
quent à toute personne désireuse de se prévaloir du ser-
vice publicitaire, et non dans certains cas particuliers. 
Elles sont donc assimilables à des « règles de droit » 

interference with the content of their expression. [26] [32]  
[35]

In order to determine whether the expression should 
be denied s. 2(b) protection on the basis of location, the 
City of Montréal framework should be applied. This 
inquiry leads to the conclusion that the transit authori-
ties’ policies infringe the respondents’ freedom of 
expression. The proposed advertisements have expres-
sive content that brings them within the prima facie 
protection of s. 2(b), and the location of this expres-
sion — the sides of buses — does not remove that pro-
tection. Not only is there some history of use of this 
property as a space for public expression, but there is 
actual use — both of which indicate that the expressive 
activity in question neither impedes the primary func-
tion of the bus as a vehicle for public transportation nor, 
more importantly, undermines the values underlying 
freedom of expression. The space allows for expression 
by a broad range of speakers to a large public audience 
and expression there could actually further the values 
underlying s. 2(b). The side of a bus is therefore a loca-
tion where expressive activity is protected by s. 2(b) of 
the Charter. Finally, the very purpose of the impugned 
policies is to restrict the content of expression in the 
advertising space on the sides of buses. The wording 
of articles 2 and 7 clearly limits the content of adver-
tisements. Article 9 is even more precise in excluding 
political speech. [36-38] [42] [46]

The limits resulting from the policies are “limits 
prescribed by law” within the meaning of s. 1 of the 
Charter. Where a government policy is authorized by 
statute and sets out a general norm or standard that is 
meant to be binding and is sufficiently accessible and 
precise, the policy is legislative in nature and constitutes 
a limit that is “prescribed by law”. Here, a review of the 
enabling legislation suggests that the transit authorities’ 
policies were adopted pursuant to statutory powers con-
ferred on BC Transit and TransLink. Where a legisla-
ture has empowered a government entity to make rules, 
it seems only logical, absent evidence to the contrary, 
that it also intended those rules to be binding. The poli-
cies are not administrative in nature, as they are not 
meant for internal use as an interpretive aid for “rules” 
laid down in the legislative scheme. Rather, the poli-
cies are themselves rules that establish the rights of the 
individuals to whom they apply. Moreover, the policies 
can be said to be general in scope, since they estab-
lish standards which are applicable to all who want to 
take advantage of the advertising service rather than to 
a specific case. They therefore fall within the mean-
ing of the word “law” for the purposes of s. 1 and sat-
isfy the “prescribed by law” requirement as the transit 
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au sens de l’article premier et elles satisfont à l’exi-
gence de la restriction « par une règle de droit » en ce 
qu’elles sont à la fois accessibles et formulées avec suf-
fisamment de précision pour permettre aux annonceurs 
éventuels de comprendre ce qui est écarté. [65] [67]  
[71-73]

Les restrictions découlant des politiques ne sont pas 
justifiées au regard de l’article premier de la Charte. 
Les politiques ont été adoptées dans le but d’offrir « un 
réseau de transport en commun sûr et accueillant » et 
il s’agit d’un objectif suffisamment important pour jus-
tifier la restriction de la liberté d’expression. Toutefois, 
l’exclusion de tout contenu politique aux articles 2, 7 et 
9 n’a pas de lien rationnel avec cet objectif. On conçoit 
mal que la présence d’un message politique sur le côté 
d’un autobus puisse rendre le transport en commun 
moins sûr ou moins accueillant pour les usagers. En 
outre, le moyen choisi pour réaliser l’objectif n’est ni rai-
sonnable ni proportionné au droit des intimées d’exercer 
leur liberté d’expression garantie à l’al. 2b) de la Charte 
en diffusant leurs messages. Une forme d’expression à 
laquelle est attaché un grand prix est totalement exclue 
d’un espace public qui constitue un important lieu d’ex-
pression publique. Les politiques ne portent donc pas 
atteinte le moins possible à la liberté d’expression. On 
recourt désormais couramment à l’espace publicitaire 
des autobus pour communiquer efficacement de l’infor-
mation au grand public. Dans l’exercice de leur pouvoir 
sur l’utilisation de cet espace, les commissions de trans-
port n’ont pas respecté le critère de l’atteinte minimale 
à la liberté d’expression politique, laquelle est au cœur 
de la protection prévue à l’al. 2b). Dans la mesure où ils 
interdisent la publicité politique sur les côtés des auto-
bus, les articles 2, 7 et 9 des politiques restreignent de 
manière injustifiée la liberté d’expression des intimées 
garantie à l’al. 2b) de la Charte. [76-77] [80]

Au chapitre de la réparation, les politiques des com-
missions de transport constituent clairement des « règles 
de droit » au sens du par. 52(1) de la Loi constitution-
nelle de 1982. Les commissions de transport ont exercé 
leur pouvoir de réglementation délégué pour adopter 
des politiques qui restreignent de façon injustifiée la 
liberté d’expression des intimées. Leurs politiques sont 
des règles obligatoires d’application générale qui éta-
blissent les droits des citoyens d’utiliser l’espace publi-
citaire des autobus. Étant donné que l’élargissement du 
bassin des personnes susceptibles d’intenter un recours 
sur le fondement de la Constitution et des personnes 
susceptibles d’en bénéficier est conforme à l’esprit qui 
sous-tend la suprématie de la Charte, la réparation 
appropriée dans le cas d’une règle d’application géné-
rale invalide est celle qui prend appui sur le par. 52(1) 
de la Loi constitutionnelle de 1982, et non sur le par. 

authorities’ advertising policies are both accessible and 
worded precisely enough to enable potential advertisers 
to understand what is prohibited. [65] [67] [71-73]

The limits resulting from the policies are not justi-
fied under s. 1 of the Charter. The policies were adopted 
for the purpose of providing “a safe, welcoming public 
transit system” and this is a sufficiently important objec-
tive to warrant placing a limit on freedom of expres-
sion. However, the limits on political content imposed 
by articles 2, 7 and 9 are not rationally connected to 
the objective. It is difficult to see how an advertisement 
on the side of a bus that constitutes political speech 
might create a safety risk or an unwelcoming environ-
ment for transit users. Moreover, the means chosen to 
implement the objective was neither reasonable nor pro-
portionate to the respondents’ interest in disseminating 
their messages pursuant to their right under s. 2(b) of 
the Charter. The policies amount to a blanket exclu-
sion of a highly valued form of expression in a public 
location that serves as an important place for public 
discourse. They therefore do not constitute a minimal 
impairment of freedom of expression. Advertising on 
buses has become a widespread and effective means for 
conveying messages to the general public. In exercising 
their control over such advertising, the transit authori-
ties have failed to minimize the impairment of politi-
cal speech, which is at the core of s. 2(b) protection. 
To the extent that articles 2, 7 and 9 prohibit political 
advertising on the sides of buses, they place an unjusti-
fiable limit on the respondents’ right under s. 2(b) of the 
Charter. [76-77] [80]

With respect to remedy, the transit authorities’ poli-
cies clearly come within the meaning of “law” for the 
purposes of s. 52(1) of the Constitution Act, 1982. The 
transit authorities used their delegated rule-making 
power to adopt policies which unjustifiably limited the 
respondents’ freedom of expression. Those policies are 
binding rules of general application that establish the 
rights of members of the public who seek to advertise 
on the transit authorities’ buses. Since ensuring the 
largest numbers of potential claimants and beneficiar-
ies of a constitutional challenge is in keeping with the 
spirit of the supremacy of the Charter, the appropriate 
remedy for an invalid rule of general application is one 
under s. 52(1) of the Constitution Act, 1982, and not s. 
24(1) of the Charter. As the transit authorities’ advertis-
ing policies are “law” within the meaning of s. 52(1) of 
the Constitution Act, 1982, they are therefore declared 
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24(1) de la Charte. Comme les politiques publicitaires 
des commissions de transport s’entendent de « règles de 
droit » au sens du par. 52(1) de la Loi constitutionnelle 
de 1982, elles peuvent par conséquent être déclarées 
inopérantes dans la mesure de leur incompatibilité. [89-
90]

Le juge Fish : Certes les commissions de transport 
sont assujetties à la Charte, leurs politiques publicitaires 
portent atteinte au droit garanti à l’al. 2b) de la Charte, 
l’atteinte ne peut être justifiée au regard de l’article pre-
mier et les intimées ont droit à un jugement déclarant 
les politiques inopérantes, mais il convient d’appliquer 
un cadre d’analyse différent pour circonscrire la liberté 
d’expression que garantit l’al. 2b). [93] [100] [137]

Au Canada, la liberté d’expression jouit d’une pro-
tection constitutionnelle étendue, mais non illimitée. 
Elle fait l’objet de limitations internes qui permet-
tent à l’État de restreindre l’activité expressive qui est 
intrinsèquement incompatible avec l’objet et la raison 
d’être de l’al. 2b), ainsi que d’une limitation « externe » 
découlant de l’article premier de la Charte. Les com-
missions de transport invoquent deux limitations inter-
nes reconnues : l’exception de l’obligation substantielle 
et celle de l’incompatibilité manifeste. Suivant la pre-
mière exception, l’activité expressive n’est habituel-
lement pas protégée lorsqu’elle impose à l’État une 
obligation d’aide substantielle, qu’il s’agisse de dépen-
ser des fonds publics ou de mettre en branle un régime 
ou un projet complexe d’ordre législatif, réglementaire 
ou administratif. Des dépenses et des mesures gouver-
nementales peuvent être entreprises d’innombrables 
façons pour promouvoir les droits et libertés constitu-
tionnels, mais vu la limitation des ressources dispo-
nibles, on considère généralement qu’il appartient au 
législateur, et non aux tribunaux, de déterminer les 
priorités sociales justifiant l’appui de l’État. Suivant la 
deuxième exception, la protection de l’al. 2b) ne sera 
refusée à l’activité expressive que lorsque celle-ci sera 
manifestement incompatible avec la raison d’être ou la 
fonction de l’espace en cause. L’État ne devrait pas être 
strictement tenu d’apporter une restriction dans une 
règle de droit et de la justifier lorsqu’elle vise un type 
d’expression qui est si clairement incompatible avec la 
raison d’être ou la fonction de l’espace offert. La liberté 
d’expression fait aussi l’objet d’une limitation externe : 
même lorsqu’elle bénéficie de la protection prévue à 
l’al. 2b), l’activité expressive peut, suivant l’article pre-
mier, être légitimement restreinte « par une règle de 
droit, dans des limites qui soient raisonnables et dont 
la justification puisse se démontrer dans le cadre d’une 
société libre et démocratique ». [95-98] [103] [105] 
[130-131]

of no force or effect to the extent of their inconsistency. 
[89-90]

Per Fish J.: There is agreement that the transit 
authorities are subject to the Charter, that their adver-
tising policies infringe s. 2(b) of the Charter, that this 
infringement cannot be justified under s. 1, and that the 
respondents are entitled to a declaration that the poli-
cies are of no force or effect. But there is disagreement 
with the analytical framework adopted in circumscrib-
ing freedom of expression under s. 2(b). [93] [100] 
[137]

Freedom of expression enjoys broad but not 
unbounded constitutional protection in Canada. It is 
subject to internal limits which allow government to 
curtail expressive activity that is inherently inconsistent 
with the object and purpose of s. 2(b), and it is subject 
as well to “external” limitation in virtue of s. 1 of the 
Charter. Two recognized internal limits are relied on 
by the transit authorities: the significant burden excep-
tion and the manifest incompatibility exception. Under 
the first, expressive activity will not normally be pro-
tected where it imposes on the government a signifi-
cant burden of assistance, in the form of expenditure of 
public funds, or the initiation of a complex legislative, 
regulatory, or administrative scheme or undertaking. 
Government expenditures and initiatives may be under-
taken to advance Charter rights and freedoms in innu-
merable ways, but given finite resources, it is generally 
considered to be a matter for the legislature and not 
the judiciary to determine which social priorities are 
to receive government assistance. Second, expressive 
activity will also fall outside the protected zone of s. 
2(b) where it is manifestly incompatible with the pur-
pose or function of the space in question. Governments 
should not bear the burden of strictly prescribing by law 
and justifying limits on those kinds of expression that 
are so obviously incompatible with the purpose or func-
tion of the space provided. Freedom of expression is 
also subject to an external limitation: even if an expres-
sive activity falls within the protected zone of s. 2(b), it 
may be validly curtailed in virtue of s. 1 of the Charter 
pursuant “to such reasonable limits prescribed by law 
as can be demonstrably justified in a free and demo-
cratic society”. [95-98] [103] [105] [130-131]
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Ni l’exception de l’obligation substantielle ni celle de 
l’incompatibilité manifeste à la règle générale de la pro-
tection étendue que consacre l’al. 2b) ne s’appliquent en 
l’espèce. Faire droit à la demande des intimées n’impo-
serait pas une obligation substantielle aux commissions 
de transport. Peu de changements sont nécessaires pour 
supprimer les restrictions attentatoires, et les mesures 
requises n’exigent pas de dépenses importantes ni de 
grands changements sur le plan de l’exploitation. Ces 
mesures n’impliquent pas de réorganisation administra-
tive, de restructuration ou d’expansion pouvant raison-
nablement être qualifiée de « contraignante ». Aussi, 
la publicité renfermant un message politique n’est pas 
incompatible — et encore moins manifestement incom-
patible — avec un service publicitaire à vocation com-
merciale et publique. Après avoir permis que leurs 
véhicules servent de supports à l’expression sur une 
grande variété de sujets, les commissions de transport 
ne peuvent, sans violer la garantie prévue à l’al. 2b) de 
la Charte, écarter arbitrairement une sorte ou une caté-
gorie particulière d’expression par ailleurs légale. Il n’y 
a pas de conflit intrinsèque entre la publicité politique 
sur les côtés des autobus et le transport sans heurts. [97] 
[116-117] [121] [123]
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Version française du jugement de la juge en chef 
McLachlin et des juges Binnie, LeBel, Deschamps, 
Abella, Charron et Rothstein rendu par

[1] La juge Deschamps — Un organisme public 
peut-il gérer ses biens sans égard au droit des par-
ticuliers à l’expression politique dans un espace ou 
un endroit public? Les commissions de transport 
appelantes ont estimé qu’elles le pouvaient. Elles 
ont donc refusé de diffuser les publicités à carac-
tère politique des intimées sur les côtés de leurs 
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 The judgment of McLachlin C.J. and Binnie, 
LeBel, Deschamps, Abella, Charron and Rothstein 
JJ. was delivered by

[1] Deschamps j. — Can government entities, 
in managing their property, disregard the right of 
individuals to political expression in public places? 
The appellant transit authorities answered this 
question in the affirmative and refused to post the 
respondents’ political advertisements on the sides 
of buses on the basis that their advertising policies 

20
09

 S
C

C
 3

1 
(C

an
LI

I)



304 g.v.t.a. v. cdn. fed. of students Deschamps J. [2009] 2 S.C.R.

autobus au motif que leurs politiques en la matière 
autorisaient la publicité commerciale, mais non la 
publicité politique, sur les véhicules de transport en 
commun. Le présent pourvoi soulève la question de 
savoir si ces politiques doivent respecter la Charte 
canadienne des droits et libertés. Dans l’affirma-
tive, la Cour doit déterminer si les politiques por-
tent atteinte à la liberté d’expression des intimées 
garantie à l’al. 2b) de la Charte et, le cas échéant, 
s’il y a lieu de les invalider en application de l’art. 
52 de la Loi constitutionnelle de 1982.

1. Faits et historique des procédures judiciaires

[2] Les sociétés appelantes, Greater Vancouver 
Transportation Authority (« TransLink ») et British 
Columbia Transit (« BC Transit »), exploitent des 
réseaux de transport en commun en Colombie-
Britannique. TransLink gère le réseau de transport 
dans le territoire qui relève du district régional de 
Vancouver (« DRV »), et BC Transit exerce ses acti-
vités ailleurs en Colombie-Britannique. Depuis des 
années, les appelantes (les « commissions de trans-
port ») tirent des revenus de l’affichage d’annonces 
dans l’espace publicitaire de leurs autobus.

[3] À l’été et à l’automne 2004, les intimées, la 
Fédération canadienne des étudiantes et étudiants — 
Section Colombie-Britannique (« FCEE ») et la 
British Columbia Teachers’ Federation (« BCTF »), 
ont tenté de louer l’espace publicitaire sur les côtés 
des autobus des commissions de transport. Repré-
sentant des milliers d’étudiants des niveaux col-
légial et universitaire en Colombie-Britannique, 
la FCEE voulait, au moyen de messages publici-
taires affichés sur les autobus, inciter les jeunes à 
voter aux élections provinciales du 17 mai 2005. 
Dans la première publicité devant occuper toute 
la longueur de l’autobus, la silhouette d’une foule 
assistant à un concert était accompagnée du texte  
suivant :

[TRADUCTION] Inscrivez-vous maintenant. Renseignez-
vous sur les enjeux. Votez le 17 mai 2005.
ROCKTHEVOTEBC.com

La deuxième publicité — une bande censée occu-
per la partie supérieure de l’autobus — comportait 
le texte suivant sur une seule et même ligne :

permit commercial but not political advertising on 
public transit vehicles. This appeal raises the issues 
of whether those policies must comply with the 
Canadian Charter of Rights and Freedoms and, 
if so, whether they violate the respondents’ right 
under s. 2(b) of the Charter to freedom of expres-
sion and whether such a breach can give rise to a 
declaration that the policies are invalid under s. 52 
of the Constitution Act, 1982.

1. Facts and Judicial History

[2] The appellants, the Greater Vancouver 
Transportation Authority (“TransLink”) and British 
Columbia Transit (“BC Transit”), are corpora-
tions that operate public transportation systems in 
British Columbia. TransLink is responsible for run-
ning the transit system in the area under the juris-
diction of the Greater Vancouver Regional District 
(“GVRD”), whereas BC Transit operates in British 
Columbia communities outside the GVRD. For 
years, the appellants (the “transit authorities”) have 
earned revenue by posting advertisements on their 
buses.

[3] In the summer and fall of 2004, the respond-
ents, the Canadian Federation of Students — 
British Columbia Component (“CFS”) and the 
British Columbia Teachers’ Federation (“BCTF”), 
attempted to purchase advertising space on the 
sides of buses operated by the transit authorities. 
The CFS, a society which represents thousands 
of college and university students in B.C., sought 
to encourage more young people to vote in a pro-
vincial election scheduled for May 17, 2005 by 
posting, on buses, advertisements about the elec-
tion. The first advertisement, which was to run the 
length of the bus, would have depicted a silhouette 
of a crowd at a concert with the following text:

Register now. Learn the issues. Vote May 17, 2005.
ROCKTHEVOTEBC.com

The second advertisement was a “banner ad” placed 
along the top of the bus which would have read in 
one long line as follows:
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[TRADUCTION] Frais de scolarité ROCKTHEVOTE 
BC.com Salaire minimum ROCKTHEVOTEBC.com  
Environnement ROCKTHEVOTEBC.com

Pour sa part, la BCTF, organisation syndicale et 
unique agent de négociation de plus de 40 000 
enseignants de la Colombie-Britannique, voulait 
faire connaître son inquiétude au sujet de change-
ments survenus dans le système d’éducation public. 
Son message était le suivant :

[TRADUCTION] 2 500 enseignants en moins. 114 écoles 
fermées.
Vos enfants. Nos élèves. Ça vaut la peine de se faire 
entendre.

[4] Les commissions de transport ont refusé 
les messages des intimées au motif que leur dif-
fusion était contraire à leurs politiques publici-
taires. Chacune de ces politiques essentiellement 
identiques comportait les dispositions sui- 
vantes :

[TRADUCTION]

POLITIQUE :

. . .

2. Seule est acceptée la publicité qui communi-
que de l’information sur des biens, des services, 
des messages d’intérêt public et des événements 
publics.

. . .

Conditions et restrictions

. . .

7. Est exclue toute publicité susceptible, au regard 
des normes sociales reconnues, d’offenser une per-
sonne ou un groupe de personnes ou de susciter la 
controverse.

. . .

9. Est exclue toute publicité qui promeut ou conteste 
une idéologie ou une philosophie politique, un 
point de vue, une politique ou une mesure, ou qui 
renseigne sur une assemblée, un rassemblement ou 
un événement politique, un parti politique ou la 
candidature d’une personne à une fonction politi-
que ou à une charge publique.

Tuition fees ROCKTHEVOTEBC.com Minimum wage 
ROCKTHEVOTEBC.com Environment ROCKTHEVOTE 
BC.com

The BCTF, a society and trade union which is the 
exclusive bargaining agent for more than 40,000 
public school teachers in B.C., sought to voice its 
concern about changes in the public education 
system by posting the following message:

2,500 fewer teachers, 114 schools closed.
Your kids. Our students. Worth speaking out for.

[4] The transit authorities refused to post the 
respondents’ advertisements on the basis that such 
advertisements were not permitted by their adver-
tising policies. The transit authorities had adopted 
essentially identical advertising policies, which 
included the following provisions:

POLICY:

. . .

2. Advertisements, to be accepted, shall be limited to 
those which communicate information concerning 
goods, services, public service announcements and 
public events.

. . .

Standards and Limitations

. . .

7. No advertisement will be accepted which is likely, 
in the light of prevailing community standards, to 
cause offence to any person or group of persons or 
create controversy;

. . .

9. No advertisement will be accepted which advocates 
or opposes any ideology or political philosophy, 
point of view, policy or action, or which conveys 
information about a political meeting, gathering 
or event, a political party or the candidacy of any 
person for a political position or public office;
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[5] Dans l’action à l’origine du présent pourvoi, 
les intimées ont allégué que les articles 2, 7 et 9 des 
politiques des commissions de transport avaient 
porté atteinte à leur liberté d’expression garantie à 
l’al. 2b) de la Charte. Elles n’ont demandé, à titre de 
réparation, qu’un jugement [TRADUCTION] « fondé 
sur l’art. 52 de la Loi constitutionnelle de 1982 
déclarant inconstitutionnels et inopérants les arti-
cles 2, 7 et 9 des politiques publicitaires ».

[6] Le juge Halfyard de la Cour suprême de la 
Colombie-Britannique les a déboutées (2006 
BCSC 455, 266 D.L.R. (4th) 403). Il a statué que 
BC Transit et TransLink étaient assujetties à la 
Charte puisqu’elles faisaient partie du « gouver-
nement » au sens de l’art. 32 de la Charte, mais 
que le droit des intimées à la liberté d’expression 
n’avait pas été violé au regard des facteurs énoncés 
dans l’arrêt Montréal (Ville) c. 2952-1366 Québec 
Inc., 2005 CSC 62, [2005] 3 R.C.S. 141 (« Ville de 
Montréal »), et dans la décision Lehman c. City of 
Shaker Heights, 418 U.S. 298 (1974). À son avis, 
le côté d’un autobus ne constituait pas un « espace 
public » parce que la publicité politique ou parti-
sane n’y avait jamais été autorisée.

[7] Le juge Halfyard a ajouté que si les politiques 
des commissions de transport avaient violé le droit 
à la liberté d’expression des intimées, l’interdiction 
totale de la publicité politique ou partisane n’aurait 
pas constitué une atteinte raisonnablement mini-
male à la liberté d’expression, et les avantages allé-
gués de la limitation de la publicité ne l’auraient 
pas emporté sur ses effets préjudiciables. Il aurait 
en outre conclu que les politiques publicitaires ne 
résistaient pas à l’analyse fondée sur l’article pre-
mier puisque, selon lui, les restrictions qu’elles pré-
voyaient n’étaient pas apportées par une règle de 
droit.

[8] La Cour d’appel de la Colombie-Britannique 
a infirmé le jugement de première instance (2006 
BCCA 529, 64 B.C.L.R. (4th) 29). Au sujet de la 
liberté d’expression, la juge Prowse a estimé au nom 
des juges majoritaires que le juge de première ins-
tance avait commis une erreur en concluant que les 
politiques publicitaires des commissions de trans-
port ne violaient pas le droit à la liberté d’expression 

[5] The respondents commenced the present 
action, alleging that articles 2, 7 and 9 of the tran-
sit authorities’ policies had violated their right to 
freedom of expression guaranteed by s. 2(b) of the 
Charter. The respondents restricted their claim 
for relief to a declaration, “pursuant to s. 52 of the 
Constitution Act, 1982, that [articles] 2, 7 and 9 of 
the advertising policies are unconstitutional and of 
no force and effect”.

[6] Halfyard J. of the British Columbia Supreme 
Court dismissed the action (2006 BCSC 455, 266 
D.L.R. (4th) 403). He determined that both BC 
Transit and TransLink were subject to the Charter 
since they were “government” within the meaning 
of s. 32 of the Charter. However, he concluded, on 
the basis of the factors set out in Montréal (City) 
v. 2952-1366 Québec Inc., 2005 SCC 62, [2005] 3 
S.C.R. 141 (“City of Montréal”), and in Lehman v. 
City of Shaker Heights, 418 U.S. 298 (1974), that 
the respondents’ right to freedom of expression had 
not been infringed. In his view, since there was no 
history of permitting political or advocacy adver-
tising on the sides of buses, the location was not a 
“public place”.

[7] Halfyard J. went on to state that, had he found 
that the transit authorities’ policies infringed the 
respondents’ freedom of expression, he would have 
concluded that the total ban on political and other 
advocacy advertising was not a reasonably mini-
mal impairment of freedom of expression and 
that the alleged benefits of the advertising restric-
tions did not outweigh their detrimental effects. 
Nevertheless, he would have found that the adver-
tising policies failed the s. 1 test on the basis that 
the limits they imposed were not limits prescribed 
by law.

[8] The British Columbia Court of Appeal 
reversed the trial judgment (2006 BCCA 529, 64 
B.C.L.R. (4th) 29). On the question of freedom of 
expression, Prowse J.A., writing for the majority, 
concluded that the trial judge had erred in find-
ing that the transit authorities’ advertising poli-
cies did not infringe the respondents’ right to free-
dom of expression. In her view, Halfyard J. had 
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des intimées. Selon elle, le juge Halfyard avait eu 
tort d’appliquer l’arrêt Ville de Montréal en tenant 
compte de la teneur de la publicité et en considérant 
l’utilisation antérieure des côtés des autobus non 
plus comme un simple indice possible du carac-
tère public d’un espace, mais comme une condi-
tion essentielle à une conclusion en ce sens. À ses 
yeux, BC Transit et TransLink ayant déjà autorisé 
la publicité sur leurs autobus, on ne pouvait alors 
considérer que l’expression y était incompatible 
avec la fonction des véhicules, à savoir le transport 
en commun.

[9] Pour ce qui est de l’article premier de la 
Charte, la juge Prowse a refusé d’entreprendre sa 
propre analyse quant à savoir si la politique de 
chacune des commissions de transport constituait 
une « règle de droit ». Elle n’a ni accepté ni rejeté 
la conclusion du juge de première instance sur ce 
point. Cette analyse lui a paru inopportune, car les 
prétentions des parties portant sur l’article premier 
étaient insuffisantes. Pour les mêmes raisons, elle 
a décidé de ne pas se prononcer de façon définitive 
sur la question de la réparation, se contentant de 
dire que si chacune des politiques constituait une 
« règle de droit » au sens de l’article premier, elle 
pourrait rendre l’ordonnance en application de l’art. 
52 et, dans le cas contraire, elle pourrait se préva-
loir du par. 24(1) pour rendre une ordonnance au 
même effet. Sans préciser la disposition répara-
trice en vertu de laquelle elle le faisait, elle a donc 
déclaré inopérants les articles 7 et 9 de chacune des 
politiques publicitaires. Bien que la validité de l’ar-
ticle 2 ait été soulevée devant le juge de première 
instance, la conclusion de la Cour d’appel ne men-
tionne pas cet article.

[10] Dissidente, la juge Southin aurait rejeté l’ap-
pel. À son avis, le litige opposait la liberté d’ex-
pression des commissions de transport à celle des 
intimées. Suivant son interprétation, l’al. 2b) com-
prenait la liberté de ne pas diffuser un message ou, 
en d’autres termes, il ne conférait aucun droit d’ac-
cès aux « moyens de communication ». En outre, 
elle ne voyait aucune manifestation d’oppression 
par l’État dans le refus des commissions de trans-
port de diffuser les publicités des intimées.

erred, in applying City of Montréal, in consider-
ing the content of the advertisement and had mis-
takenly elevated the historical use of the sides of 
buses from a potential indicator that a place is a 
“public place” to an actual prerequisite for finding 
that it is. According to Prowse J.A., BC Transit and 
TransLink had a history of permitting advertising 
on their buses, and expression in this location could 
not therefore be viewed as inimical to the function 
of the buses as vehicles for public transportation.

[9] Regarding s. 1 of the Charter, Prowse J.A. 
declined to embark on her own analysis of whether 
the transit authorities’ policies were “law” within 
the meaning of s. 1, and she neither accepted nor 
rejected the trial judge’s finding on the issue. She 
felt that it was inappropriate to engage in this dis-
cussion given that the parties’ submissions on s. 1 
were insufficient. On a similar basis, she chose not 
to rule definitively on the issues of remedy, merely 
stating that if the policies were “law” within the 
meaning of s. 1, she could make an order under s. 
52, and if they were not “law”, she also had juris-
diction under s. 24(1) to make a similar order. 
Thus, she declared, without identifying the reme-
dial provision upon which her order was actually 
based, that articles 7 and 9 of the advertising poli-
cies were of no force or effect. Although the valid-
ity of article 2 was raised before the trial judge, it 
was not referred to in the conclusion of the Court 
of Appeal.

[10] Southin J.A., dissenting, would have dis-
missed the appeal. In her view, what was at issue 
was the freedom of expression of both the tran-
sit authorities and the respondents. According to 
Southin J.A.’s interpretation, s. 2(b) includes a free-
dom not to publish a message or, in other words, it 
does not confer a right of access to “media of com-
munication”. Furthermore, in her view, there were 
no signs of state oppression in the transit author-
ities’ refusal to post the respondents’ advertise-
ments.
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[11] Les commissions de transport ont obtenu la 
permission d’en appeler devant notre Cour concer-
nant la validité constitutionnelle des articles 2, 7 et 
9 de leurs politiques publicitaires.

2. Questions en litige

[12] Quatre questions sont en litige. Premièrement, 
les sociétés qui exploitent les réseaux de transport 
en commun dans le DRV et ailleurs en Colombie-
Britannique sont-elles assujetties à la Charte? 
Deuxièmement, dans l’affirmative, les politiques 
contestées adoptées par les sociétés portent-elles 
atteinte au droit à la liberté d’expression des inti-
mées? Troisièmement, dans l’affirmative, chacune 
de ces politiques constitue-t-elle une « règle de 
droit » établissant des limites raisonnables au sens 
de l’article premier de la Charte? Et quatrième-
ment, ces politiques peuvent-elles faire l’objet d’un 
jugement déclaratoire fondé sur l’art. 52 de la Loi 
constitutionnelle de 1982?

3. Analyse

3.1 Les principes sous-tendant l’art. 32 de la 
Charte

[13] L’article 32, qui détermine l’assujettissement 
à la Charte, est libellé comme suit :

32. (1) La présente charte s’applique :

a) au Parlement et au gouvernement du Canada, 
pour tous les domaines relevant du Parlement, y 
compris ceux qui concernent le territoire du Yukon 
et les territoires du Nord-Ouest;

b) à la législature et au gouvernement de chaque 
province, pour tous les domaines relevant de cette 
législature.

[14] Il appert de cette disposition que la Charte 
s’applique non seulement au Parlement, aux légis-
latures et au gouvernement lui-même, mais aussi 
à tous les domaines relevant d’eux. Dans l’arrêt 
Godbout c. Longueuil (Ville), [1997] 3 R.C.S. 844, 
le juge La Forest explique la raison d’être de la 
grande portée de l’art. 32 (par. 48) :

Si la Charte devait en effet ne s’appliquer qu’aux 
organismes faisant institutionnellement partie du 

[11] The transit authorities sought and were 
granted leave to appeal to this Court with respect 
to the constitutional validity of articles 2, 7 and 9 
of the transit authorities’ policies.

2. Issues

[12] There are four issues in this appeal: (1) 
whether the entities which operate the public tran-
sit systems in the GVRD and elsewhere in British 
Columbia are subject to the Charter; (2) if so, 
whether the impugned policies adopted by these 
entities infringe the respondents’ right to freedom 
of expression; (3) if so, whether the limits imposed 
by those policies are “reasonable limits prescribed 
by law” within the meaning of s. 1 of the Charter; 
and (4) whether a declaration can be made under 
s. 52 of the Constitution Act, 1982 with respect to 
the policies.

3. Analysis

3.1 Section 32 of the Charter: The Principles

[13] Section 32 identifies the entities to which the 
Charter applies. It reads:

32. (1) This Charter applies

(a) to the Parliament and government of Canada in 
respect of all matters within the authority of Parlia-
ment including all matters relating to the Yukon Ter-
ritory and Northwest Territories; and

(b) to the legislature and government of each prov-
ince in respect of all matters within the authority of 
the legislature of each province.

[14] On the face of the provision, the Charter 
applies not only to Parliament, the legislatures and 
the government themselves, but also to all matters 
within the authority of those entities. In Godbout v. 
Longueuil (City), [1997] 3 S.C.R. 844, La Forest J. 
explained the rationale for the broad reach of s. 32 
as follows (at para. 48):

Were the Charter to apply only to those bodies that 
are institutionally part of government but not to those 
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gouvernement et non à ceux qui sont de nature gouver-
nementale (ou qui accomplissent des actes gouverne-
mentaux) dans les faits, le gouvernement fédéral et les 
provinces pourraient facilement se soustraire aux obli-
gations que la Charte leur impose en octroyant certains 
de leurs pouvoirs à d’autres entités et en leur faisant 
exécuter des fonctions ou appliquer des politiques qui 
sont, en réalité, gouvernementales. Autrement dit, le 
Parlement, les législatures provinciales et la branche 
exécutive des gouvernements fédéral ou provinciaux 
n’auraient qu’à créer des organismes distincts d’eux 
et à leur conférer le pouvoir d’exécuter des fonctions 
gouvernementales pour échapper aux contraintes que 
la Charte impose à leurs activités. De toute évidence, 
cette façon de faire réduirait indirectement la portée de 
la protection prévue par la Charte d’une manière que le 
législateur pourrait difficilement avoir voulue et entraî-
nerait des conséquences pour le moins indésirables. En 
effet, compte tenu de leur importance fondamentale, 
les droits garantis par la Charte doivent être protégés 
contre toute tentative visant à en réduire indûment la 
portée ou à échapper complètement aux obligations qui 
en découlent. [Je souligne.]

[15] Dans l’arrêt Eldridge c. Colombie-
Britannique (Procureur général), [1997] 3 R.C.S. 
624, le juge La Forest s’est penché sur le point de 
vue adopté par la Cour dans les arrêts McKinney 
c. Université de Guelph, [1990] 3 R.C.S. 229 (uni-
versité), Harrison c. Université de la Colombie-
Britannique, [1990] 3 R.C.S. 451 (université), 
Stoffman c. Vancouver General Hospital, [1990] 
3 R.C.S. 483 (hôpital), Douglas/Kwantlen Faculty 
Assn. c. Douglas College, [1990] 3 R.C.S. 570 (col-
lège), et Lavigne c. Syndicat des employés de la 
fonction publique de l’Ontario, [1991] 2 R.C.S. 211 
(collège), au sujet du caractère « gouvernemental » 
de diverses entités. Au nom des juges unanimes de 
la Cour, il résume comme suit les principes appli-
cables (par. 44) :

. . . il peut être jugé que la Charte s’applique à une 
entité pour l’une ou l’autre des deux raisons suivantes. 
Premièrement, il peut être décidé que l’entité elle-même 
fait partie du « gouvernement » au sens de l’art. 32. Une 
telle conclusion requiert l’examen de la question de savoir 
si l’entité dont les actes ont suscité l’allégation d’atteinte à 
la Charte peut — soit de par sa nature même, soit à cause 
du degré de contrôle exercé par le gouvernement sur 
elle — être à juste titre considérée comme faisant partie 
du « gouvernement » au sens du par. 32(1). En pareil cas, 
toutes les activités de l’entité sont assujetties à la Charte, 

that are — as a simple matter of fact — governmen-
tal in nature (or performing a governmental act), the 
federal government and the provinces could easily 
shirk their Charter obligations by conferring certain of 
their powers on other entities and having those entities 
carry out what are, in reality, governmental activities 
or policies. In other words, Parliament, the provincial 
legislatures and the federal and provincial executives 
could simply create bodies distinct from themselves, 
vest those bodies with the power to perform govern-
mental functions and, thereby, avoid the constraints 
imposed upon their activities through the operation 
of the Charter. Clearly, this course of action would 
indirectly narrow the ambit of protection afforded by 
the Charter in a manner that could hardly have been 
intended and with consequences that are, to say the 
least, undesirable. Indeed, in view of their fundamental 
importance, Charter rights must be safeguarded from 
possible attempts to narrow their scope unduly or to 
circumvent altogether the obligations they engender. 
[Emphasis added.]

[15] In Eldridge v. British Columbia (Attorney 
General), [1997] 3 S.C.R. 624, La Forest J. reviewed 
the position the Court had taken in McKinney v. 
University of Guelph, [1990] 3 S.C.R. 229 (univer-
sity), Harrison v. University of British Columbia, 
[1990] 3 S.C.R. 451 (university), Stoffman v. 
Vancouver General Hospital, [1990] 3 S.C.R. 483 
(hospital), Douglas/Kwantlen Faculty Assn. v. 
Douglas College, [1990] 3 S.C.R. 570 (college), 
and Lavigne v. Ontario Public Service Employees 
Union, [1991] 2 S.C.R. 211 (college), on the issue 
of the status of various entities as “government”. 
Writing for a unanimous Court, he summarized the 
applicable principles as follows (at para. 44):

. . . the Charter may be found to apply to an entity on 
one of two bases. First, it may be determined that the 
entity is itself “government” for the purposes of s. 32. 
This involves an inquiry into whether the entity whose 
actions have given rise to the alleged Charter breach 
can, either by its very nature or in virtue of the degree 
of governmental control exercised over it, properly be 
characterized as “government” within the meaning of 
s. 32(1). In such cases, all of the activities of the entity 
will be subject to the Charter, regardless of whether the 
activity in which it is engaged could, if performed by a 
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indépendamment du fait que l’activité en cause pourrait à 
juste titre être qualifiée de « privée » si elle était exercée 
par un acteur non gouvernemental. Deuxièmement, une 
activité particulière d’une entité peut être sujette à révi-
sion en vertu de la Charte si cette activité peut être attri-
buée au gouvernement. Il convient alors d’examiner non 
pas la nature de l’entité dont l’activité est contestée, mais 
plutôt la nature de l’activité elle-même. Autrement dit, 
il faut, en pareil cas, s’interroger sur la qualité de l’acte 
en cause plutôt que sur la qualité de l’acteur. Si l’acte est 
vraiment de nature « gouvernementale » — par exemple, 
la mise en œuvre d’un régime légal ou d’un programme 
gouvernemental donné — l’entité qui en est chargée est 
assujettie à l’examen fondé sur la Charte, mais seulement 
en ce qui a trait à cet acte, et non à ses autres activités 
privées.

[16] Deux avenues s’offrent donc pour déterminer 
si la Charte s’applique aux activités d’une entité : 
l’examen de la nature de l’entité ou celui de ses acti-
vités. Si on conclut que l’entité fait partie du « gou-
vernement », soit par sa nature même, soit à cause 
du pouvoir substantiel que l’État exerce sur elle, 
toutes ses activités sont assujetties à la Charte. Si 
l’entité comme telle ne fait pas partie du gouverne-
ment, mais qu’elle exerce tout de même des activi-
tés gouvernementales, seules les activités pouvant 
être qualifiées de gouvernementales par nature sont 
assujetties à la Charte.

3.1.1 Application des principes aux commissions 
de transport

[17] Devant notre Cour, BC Transit n’a formulé 
aucune observation concernant la conclusion du 
juge de première instance selon laquelle elle fait 
elle-même partie du « gouvernement » au sens de 
l’art. 32 de la Charte. Il s’agit clairement d’une 
entité gouvernementale par nature. Créature légis-
lative, elle est désignée [TRADUCTION] « manda-
taire du gouvernement » et dotée d’un conseil d’ad-
ministration dont les membres sont tous nommés 
par le lieutenant-gouverneur en conseil (British 
Columbia Transit Act, R.S.B.C. 1996, ch. 38, par. 
2(5) et 4(1)). En outre, ce dernier a le pouvoir de 
diriger les activités de BC Transit par l’adoption de 
règlements (par. 32(2)). BC Transit ne peut donc pas 
être considérée comme une entité indépendante du 
gouvernement provincial, car ce dernier a un grand 
pouvoir sur son fonctionnement quotidien.

non-governmental actor, correctly be described as “pri-
vate”. Second, an entity may be found to attract Charter 
scrutiny with respect to a particular activity that can 
be ascribed to government. This demands an investi-
gation not into the nature of the entity whose activity 
is impugned but rather into the nature of the activity 
itself. In such cases, in other words, one must scrutinize 
the quality of the act at issue, rather than the quality of 
the actor. If the act is truly “governmental” in nature — 
for example, the implementation of a specific statutory 
scheme or a government program — the entity perform-
ing it will be subject to review under the Charter only in 
respect of that act, and not its other, private activities.

[16] Thus, there are two ways to determine 
whether the Charter applies to an entity’s activi-
ties: by enquiring into the nature of the entity or 
by enquiring into the nature of its activities. If the 
entity is found to be “government”, either because 
of its very nature or because the government exer-
cises substantial control over it, all its activities will 
be subject to the Charter. If an entity is not itself a 
government entity but nevertheless performs gov-
ernmental activities, only those activities which 
can be said to be governmental in nature will be 
subject to the Charter.

3.1.1 Application of the Principles to the Transit 
Authorities

[17] In this Court, BC Transit does not address 
the trial judge’s conclusion that it is itself “govern-
ment” within the meaning of s. 32 of the Charter. It 
is clearly a government entity. It is a statutory body 
designated by legislation as an “agent of the gov-
ernment”, with a board of directors whose mem-
bers are all appointed by the Lieutenant Governor 
in Council (British Columbia Transit Act, R.S.B.C. 
1996, c. 38, ss. 2(5) and 4(1)). Moreover, the 
Lieutenant Governor in Council has the power 
to manage BC Transit’s affairs and operations by 
means of regulations (s. 32(2)). Thus, BC Transit 
cannot be said to be operating autonomously from 
the provincial government, since the latter has the 
power to exercise substantial control over its day-
to-day activities.
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[18] Pour sa part, TransLink prétend que le 
juge de première instance et les juges majoritai-
res de la Cour d’appel ont conclu à tort qu’elle fait 
partie du « gouvernement » au sens de l’art. 32 de 
la Charte. La juge Prowse est arrivée à la conclu-
sion que TransLink appartient à l’appareil gou-
vernemental parce qu’elle relève du DRV, qui fait 
lui-même partie du « gouvernement » au sens de 
l’art. 32. Sa conclusion que le DRV est par nature 
assimilable au gouvernement repose sur l’art. 5 de 
la Local Government Act, R.S.B.C. 1996, ch. 323 
(« LGA »), suivant lequel [TRADUCTION] « gouver-
nement local » s’entend du « conseil d’une munici-
palité » et du « conseil d’un district régional ». La 
juge a en outre fait observer qu’un district régio-
nal est une société (art. 173), que dirige un conseil 
(art. 174), lui-même composé d’administrateurs 
municipaux et d’administrateurs de secteurs élec-
toraux (par. 783(1)). De plus, la LGA dispose que 
le district régional est un [TRADUCTION] « palier de 
gouvernement indépendant et responsable sur son 
territoire » et que sa raison d’être est de veiller au 
[TRADUCTION] « bon gouvernement dans l’intérêt 
de la collectivité » (al. 2a)). Le DRV est donc clai-
rement un « gouvernement local ».

[19] On pourrait ajouter aux critères invoqués par 
la juge Prowse le fait que, sous réserve des restric-
tions particulières établies en vertu de la LGA, un 
district régional peut exploiter tout service que le 
conseil juge nécessaire ou souhaitable sur son terri-
toire (par. 796(1)) et recouvrer le coût de ses servi-
ces (par. 803(1)). Par ailleurs, son conseil peut pren-
dre des règlements et les faire respecter au moyen 
d’amendes ou de peines d’emprisonnement (par. 
266(1)). Ainsi, le DRV fait non seulement partie du 
« gouvernement » suivant la LGA, mais le législa-
teur lui accorde des pouvoirs en conséquence.

[20] Après avoir déterminé que le DRV fait partie 
du « gouvernement », la juge Prowse conclut qu’il 
exerce un grand pouvoir sur TransLink :

[TRADUCTION] . . . le DRV exerce sur le fonctionnement 
quotidien de TransLink un grand pouvoir qui, jumelé 
à celui de nommer la grande majorité des membres du 

[18] As for TransLink, it argues that the trial 
judge and the majority of the Court of Appeal 
erred in finding that it is “government” within 
the meaning of s. 32 of the Charter. Prowse J.A. 
found that because TransLink is controlled by the 
GVRD, which itself is “government” within the 
meaning of s. 32, it is an apparatus of government. 
She based her finding that the GVRD was govern-
mental in nature on s. 5 of the Local Government 
Act, R.S.B.C. 1996, c. 323 (“LGA”), which defines 
“local government” as “the council of a munici-
pality” and “the board of a regional district”. She 
added that regional districts are corporations (s. 
173), that they are governed by boards (s. 174) and 
that the boards consist of municipal directors and 
electoral area directors (s. 783(1)). Furthermore, the 
LGA describes regional districts as “independent, 
responsible and accountable order[s] of government 
within their jurisdiction” and states that a regional 
district is intended to provide “good government 
for its community” (s. 2(a)). The GVRD therefore 
clearly falls within the definition of “local govern-
ment”.

[19] One might add to the criteria upon which 
Prowse J.A. based her conclusion the facts that, sub-
ject to specific limitations established in the LGA, 
a regional district may operate any service that the 
board considers necessary or desirable for its geo-
graphic area (s. 796(1)), and that it may recover the 
costs of its services (s. 803(1)). Moreover, the board 
of a regional district has the power to make bylaws 
which are enforceable by fine or by imprisonment 
(s. 266(1)). Consequently, not only is the GVRD 
designated as “government” in the LGA, but the 
legislature has granted it powers consistent with 
that status.

[20] Having established that the GVRD is “gov-
ernment”, Prowse J.A. went on to conclude that 
the GVRD exercises substantial control over 
TransLink:

. . . the GVRD has substantial control over the day-to-
day operations of TransLink which, when combined 
with the GVRD’s powers to appoint the vast majority of 
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conseil d’administration, satisfait au critère établi par la 
jurisprudence. Dans la mesure où TransLink ne relève 
pas entièrement du DRV, elle relève aussi en partie du 
gouvernement provincial. Dans un cas comme dans 
l’autre, j’arrive à la conclusion que TransLink ne peut 
être considérée comme une entité exerçant ses activités 
de façon indépendante à l’instar d’une université ou d’un 
hôpital. Elle n’a pas d’autres objectifs que ceux prévus 
dans sa loi constitutive et elle n’a jamais constitué une 
entité indépendante du gouvernement. [par. 93]

[21] La juge Prowse arrive à cette conclu-
sion après avoir constaté que suivant la Greater 
Vancouver Transportation Authority Act, S.B.C. 
1998, ch. 30, le DRV nomme 12 des 15 adminis-
trateurs de TransLink (par. 8(1) et (2)) et ratifie son 
plan stratégique de transport (par. 14(4)), TransLink 
[TRADUCTION] « établit ses plans et ses politiques 
en matière d’immobilisations et de services, exerce 
ses activités et offre ses services conformément à 
son plan stratégique de transport » (par. 14(3)) et le 
DRV ratifie les règlements se rapportant à divers 
taxes et prélèvements (par. 25(3), 29(5), 29.1(5) et 
133(5)). TransLink n’est pas un mandataire du gou-
vernement mais, pour la juge Prowse, elle est en 
grande partie assujettie au gouvernement local — 
le DRV —, de sorte qu’il s’agit d’une entité gouver-
nementale. Les indices de cet assujettissement sont 
importants, et je suis d’accord avec l’analyse et la 
conclusion de la juge Prowse sur ce point.

[22] Le principe énoncé par le juge La Forest 
dans les arrêts Eldridge (par. 42) et Godbout 
(par. 48) — le gouvernement ne devrait pas pou-
voir se soustraire aux obligations que lui impose 
la Charte en octroyant simplement ses pouvoirs à 
une autre entité — étaye également la conclusion 
que TransLink est une entité gouvernementale. La 
création légale de TransLink en 1998 et le trans-
fert partiel au DRV du pouvoir de la province sur 
le réseau de transport en commun de la région ne 
visaient pas la privatisation des services de trans-
port, mais plutôt la réorganisation administrative 
par l’octroi de pouvoirs accrus aux gouvernements 
locaux (motifs de la Cour d’appel, par. 75-79). On 
ne saurait donc conclure que ce transfert de pou-
voirs provinciaux au DRV a soustrait le réseau de 
transport en commun du Grand Vancouver à l’ap-
plication de la Charte.

the members of TransLink’s board of directors, satis-
fies the control test posited by the authorities. To the 
extent that the GVRD does not have complete control 
over TransLink, control is shared by the provincial 
government. In either case, I conclude that TransLink 
cannot be viewed to be operating independently or 
autonomously in a manner similar to either universities 
or hospitals. It has no independent agenda other than 
that provided in its constituent Act and no history of 
being an entity independent of government. [para. 93]

[21] Prowse J.A. came to this conclusion after 
reviewing the Greater Vancouver Transportation 
Authority Act, S.B.C. 1998, c. 30, and remarking 
that the GVRD must appoint 12 of the 15 direc-
tors on TransLink’s board (s. 8(1) and (2)) and must 
ratify TransLink’s strategic transportation plan (s. 
14(4)), that TransLink must “prepare all its capital 
and service plans and policies and carry out all its 
activities and services in a manner that is consist-
ent with its strategic transportation plan” (s. 14(3)), 
and that the GVRD must ratify bylaws relating to a 
variety of taxes and levies (ss. 25(3), 29(5), 29.1(5) 
and 133(5)). Although TransLink is not an agent 
of the government, Prowse J.A. concluded that it 
is substantially controlled by a local government 
entity — the GVRD — and is therefore itself a gov-
ernment entity. The control mechanisms are sub-
stantial, and I agree with Prowse J.A.’s analysis and 
conclusion on this issue.

[22] The conclusion that TransLink is a govern-
ment entity is also supported by the principle enun-
ciated by La Forest J. in Eldridge (at para. 42) and 
Godbout (at para. 48) that a government should not 
be able to shirk its Charter obligations by simply 
conferring its powers on another entity. The crea-
tion of TransLink by statute in 1998 and the partial 
vesting by the province of control over the region’s 
public transit system in the GVRD was not a move 
towards the privatization of transit services, but an 
administrative restructuring designed to place more 
power in the hands of local governments (B.C.C.A. 
reasons, at paras. 75-79). The devolution of provin-
cial responsibilities for public transit to the GVRD 
cannot therefore be viewed as having created a 
“Charter-free” zone for the public transit system in 
Greater Vancouver.
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[23] Signalons au passage que les dispositions 
législatives considérées par les tribunaux inférieurs 
ont été abrogées depuis les événements à l’ori-
gine du litige. La South Coast British Columbia 
Transportation Authority Act, S.B.C. 1998, ch. 30, 
confie désormais les activités de TransLink à South 
Coast British Columbia Transportation Authority. 
Les dispositions de la nouvelle loi ne sont pas 
visées par le présent pourvoi, et il n’y a pas lieu de 
les commenter.

[24] En résumé, BC Transit et TransLink font 
toutes deux partie du « gouvernement » au sens de 
l’art. 32 de la Charte. Il n’est donc pas nécessaire 
d’examiner la nature de chacune de leurs activi-
tés, car elles sont toutes assujetties à la Charte, peu 
importe qu’elles puissent à juste titre être qualifiées 
de « privées » (arrêt Eldridge, par. 44).

3.2 L’alinéa 2b) de la Charte

[25] Puisque les commissions de transport 
constituent des entités gouvernementales aux fins 
de l’art. 32 de la Charte, toutes leurs activités, y 
compris l’exploitation des autobus qu’elles possè-
dent, sont assujetties à la Charte. Je rappelle que 
depuis des années, les commissions de transport 
tirent des revenus de la publicité sur les autobus. 
BC Transit autorise la publicité à l’intérieur des 
véhicules depuis les années 1980 et à l’extérieur 
depuis plus d’une décennie. TransLink autorise la 
publicité sur la partie extérieure des autobus depuis 
sa création en 1998. Les commissions de transport 
réglementent le contenu et la forme de la publi-
cité. Leurs politiques en la matière sont au cœur 
du litige. Les intimées ont demandé l’affichage de 
différentes publicités sur les côtés des autobus, et 
les commissions de transport ont refusé au motif 
que les articles 2, 7 et 9 de leur politique respective 
interdisaient la publicité politique ou celle prêtant 
à controverse.

[26] Les intimées soutiennent que les articles 2, 7 
et 9 portent indûment atteinte aux droits que leur 
garantit l’al. 2b) de la Charte. Elles disent revendi-
quer le droit à l’utilisation de biens gouvernementaux 
aux fins d’expression publique sans restriction injus-
tifiée de la teneur de leur expression par l’État, de 

[23] At this point, I should mention that the leg-
islation considered by the courts below has been 
repealed since the time of the events at issue in this 
case. Pursuant to the South Coast British Columbia 
Transportation Authority Act, S.B.C. 1998, c. 30, 
TransLink’s activities are now conducted by the 
South Coast British Columbia Transportation 
Authority. The provisions of the new statute are not 
before the Court, and I need not comment on them 
here.

[24] In summary, both BC Transit and TransLink 
are “government” within the meaning of s. 32 of the 
Charter. Consequently, it is not necessary to enquire 
into the nature of individual activities, because all 
their activities are subject to the Charter, regard-
less of whether a given activity can correctly be 
described as “private” (Eldridge, at para. 44).

3.2 Section 2(b) of the Charter

[25] Since I have established that, for the pur-
poses of s. 32 of the Charter, the transit authori-
ties are government entities, it follows that the 
Charter applies to all their activities, including the 
operation of the buses they own. As I mentioned 
above, the transit authorities have earned revenues 
from advertising posted on their buses for years. 
BC Transit has permitted advertising inside its 
buses since the 1980s and on the outsides for over 
a decade, and TransLink has permitted advertis-
ing on the outsides of its buses ever since it came 
into existence in 1998. The transit authorities’ poli-
cies, which regulate both the content and the form 
of advertisements, are at the heart of the debate. 
The respondents sought to post various advertise-
ments on the sides of buses, and their requests were 
rejected by the transit authorities on the basis that 
articles 2, 7 and 9 of the policies prohibited politi-
cal advertisements or advertisements of a contro-
versial nature.

[26] The respondents submit that articles 2, 7 and 
9 unjustifiably infringe their rights under s. 2(b) of 
the Charter. In the respondents’ view, their claim 
centres on the use of government property for 
public expression without undue state interference 
with the content of their expression, and should 
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sorte que la question devrait être tranchée en fonc-
tion du cadre d’analyse établi par notre Cour dans 
l’arrêt Ville de Montréal relativement à l’expression 
dans un espace ou un endroit public. Les commis-
sions de transport rétorquent que les intimées reven-
diquent plutôt l’accès à une tribune particulière et 
qu’elles invoquent la Charte pour imposer à l’État 
l’obligation positive de mettre les autobus à leur dis-
position aux fins d’expression. Plus précisément, BC 
Transit estime que les intimées plaident la restriction 
excessive puisqu’elles demandent que la publicité 
acceptée englobe celle dont la teneur est politique. 
De plus, pour BC Transit et TransLink, il s’agit de 
la revendication d’un droit positif en ce que les inti-
mées ne peuvent s’exprimer comme elles le veulent 
sans que les appelantes appuient l’activité expres-
sive ou la permettent. De l’avis des commissions 
de transport, il faudrait donc trancher en fonction 
du cadre d’analyse que la Cour a établi dans l’arrêt 
Baier c. Alberta, 2007 CSC 31, [2007] 2 R.C.S. 673, 
et non appliquer le test de l’arrêt Ville de Montréal 
comme l’ont fait en l’espèce le juge de première ins-
tance et les juges majoritaires de la Cour d’appel.

[27] Depuis longtemps, la Cour interprète de 
manière généreuse et téléologique les droits et liber-
tés garantis par la Charte (Hunter c. Southam Inc., 
[1984] 2 R.C.S. 145; R. c. Big M Drug Mart Ltd., 
[1985] 1 R.C.S. 295). Son interprétation de l’al. 2b) 
ne fait pas exception : SDGMR c. Dolphin Delivery 
Ltd., [1986] 2 R.C.S. 573, p. 588; Ford c. Québec 
(Procureur général), [1988] 2 R.C.S. 712, p. 748-749 
et 766-767; Irwin Toy Ltd. c. Québec (Procureur 
général), [1989] 1 R.C.S. 927; R. c. Keegstra, [1990] 
3 R.C.S. 697. L’activité par laquelle on transmet ou 
tente de transmettre un message bénéficie de prime 
abord de la protection de l’al. 2b) (Irwin Toy, p. 
968-969). De plus, la Cour a reconnu que l’al. 2b) 
protège le droit individuel de s’exprimer dans cer-
tains endroits ou espaces publics (Comité pour la 
République du Canada c. Canada, [1991] 1 R.C.S. 
139 (aéroport); Ramsden c. Peterborough (Ville), 
[1993] 2 R.C.S. 1084 (poteau électrique); Ville de 
Montréal, par. 61 (voie publique)). La Charte pro-
tège donc de prime abord non seulement l’activité 
expressive, mais aussi le droit de l’exercer dans cer-
tains lieux publics (Ville de Montréal, par. 61).

therefore be resolved using the analysis for public 
space expression set out by this Court in City of 
Montréal. The transit authorities counter that the 
respondents are seeking to gain access to a particu-
lar platform for expression and that they are invok-
ing the Charter to place these government entities 
under a positive obligation to make buses available 
for their expression. More specifically, BC Transit 
describes the respondents’ claim as one of under-
inclusion on the basis that they are seeking to have 
the scope of the advertising service extended to 
include political advertising. In addition, both BC 
Transit and TransLink characterize the claim as a 
positive rights claim on the basis that the respond-
ents cannot engage in the expression at issue with-
out their support or enablement. Accordingly, the 
transit authorities state that the claim should be 
resolved using the framework set out in Baier v. 
Alberta, 2007 SCC 31, [2007] 2 S.C.R. 673, rather 
than by applying the City of Montréal test, as the 
trial judge and the majority of the Court of Appeal 
have done in the case at bar.

[27] This Court has long taken a generous and pur-
posive approach to the interpretation of the rights 
and freedoms guaranteed by the Charter (Hunter v. 
Southam Inc., [1984] 2 S.C.R. 145; R. v. Big M Drug 
Mart Ltd., [1985] 1 S.C.R. 295). It has not departed 
from this general principle in the context of s. 2(b): 
RWDSU v. Dolphin Delivery Ltd., [1986] 2 S.C.R. 
573, at p. 588; Ford v. Quebec (Attorney General), 
[1988] 2 S.C.R. 712, at pp. 748-49 and 766-67; 
Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 
1 S.C.R. 927; R. v. Keegstra, [1990] 3 S.C.R. 697. 
An activity by which one conveys or attempts to 
convey meaning will prima facie be protected by 
s. 2(b) (Irwin Toy, at pp. 968-69). Furthermore, the 
Court has recognized that s. 2(b) protects an indi-
vidual’s right to express him or herself in certain 
public places (Committee for the Commonwealth of 
Canada v. Canada, [1991] 1 S.C.R. 139 (airports); 
Ramsden v. Peterborough (City), [1993] 2 S.C.R. 
1084 (utility poles); and City of Montréal, at para. 
61 (city streets)). Therefore, not only is expressive 
activity prima facie protected, but so too is the right 
to such activity in certain public locations (City of 
Montréal, at para. 61).
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[28] Cependant, la protection offerte à l’al. 2b) de 
la Charte n’est pas illimitée, et le gouvernement n’a 
pas à justifier au regard de l’article premier toute 
restriction de la liberté d’expression (Baier, par. 
20). Le mode ou le lieu de l’expression peut écarter 
la protection : par exemple, l’expression violente ou 
la menace de recourir à la violence ne bénéficient 
pas de la garantie constitutionnelle, et la Charte ne 
garantit pas à chacun le droit de s’exprimer dans 
tout espace gouvernemental.

[29] Aussi, même si l’al. 2b) protège chacun 
contre la restriction injustifiée de l’expression par 
l’État, il n’oblige généralement pas ce dernier à 
favoriser l’expression individuelle par la mise à la 
disposition de chacun d’un mode d’expression en 
particulier (Haig c. Canada, [1993] 2 R.C.S. 995). 
Ainsi, lorsqu’il crée un mode d’expression, l’État 
est généralement admis à décider de ceux qui 
pourront s’en prévaloir. La personne qui n’y a pas 
accès ne peut invoquer l’al. 2b) à l’encontre de cette 
exclusion que si elle satisfait aux critères de l’arrêt 
Baier. Évidemment, d’autres obligations constitu-
tionnelles — dont celles découlant de l’art. 15 de la 
Charte — s’appliquent toujours.

[30] Dans l’arrêt Baier, au nom des juges majo-
ritaires, le juge Rothstein résume les critères per-
mettant de déterminer les quelques circonstances 
dans lesquelles l’al. 2b) exige du gouvernement 
qu’il mette à la disposition d’une personne ou d’un 
groupe de personnes un mode d’expression ou une 
« tribune » dont l’accès est trop restreint. Dans cette 
affaire, des enseignants contestaient une loi alber-
taine qui leur interdisait de se porter candidats aux 
postes de conseillers scolaires. Le juge Rothstein a 
fait observer qu’en demandant l’accès à une tribune 
d’origine législative, les enseignants demandaient 
au gouvernement de leur fournir un moyen pour 
donner cours à leur activité expressive et visaient 
donc l’obtention d’une mesure positive. Il faut donc 
déterminer si le cadre de l’arrêt Baier s’applique en 
l’espèce.

[31] Les politiques publicitaires des commissions 
de transport autorisent [TRADUCTION] « la publicité 
qui communique de l’information sur des biens, 
des services, des messages d’intérêt public et des 

[28] However, s. 2(b) of the Charter is not without 
limits and governments will not be required to jus-
tify every restriction on expression under s. 1 (Baier, 
at para. 20). The method or location of expression 
may exclude it from protection: for example, vio-
lent expression or threats of violence fall outside 
the scope of the s. 2(b) guarantee, and individuals 
do not have a constitutional right to express them-
selves on all government property.

[29] As well, although s. 2(b) protects everyone 
from undue government interference with expres-
sion, it generally does not go so far as to place 
the government under an obligation to facilitate 
expression by providing individuals with a particu-
lar means of expression (Haig v. Canada, [1993] 
2 S.C.R. 995). Thus, where the government cre-
ates such a means, it is generally entitled to deter-
mine which speakers are allowed to participate. A 
speaker who is excluded from such means does not 
have a s. 2(b) right to participate unless she or he 
meets the criteria set out in Baier. Of course, other 
constitutional obligations — those under s. 15 of 
the Charter, for example — still apply.

[30] In Baier, Rothstein J., writing for the major-
ity, summarized the criteria for identifying the 
limited circumstances in which s. 2(b) requires the 
government to extend an underinclusive means of, 
or “platform” for, expression to a particular group 
or individual. In that case, schoolteachers were 
challenging Alberta legislation which prohibited 
them from running for election as school trustees. 
Rothstein J. observed that the teachers, by seeking 
access to a government-created platform for expres-
sion, were asking the government to enable their 
expressive activity and were therefore asserting a 
positive right. The question that must be answered 
in the case at bar, therefore, is whether the Baier 
analysis is triggered.

[31] The transit authorities’ advertising policies 
authorize any “[a]dvertisements . . . which com-
municate information concerning goods, services, 
public service announcements and public events” 
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événements publics » (article 2). Elles sont conçues 
pour permettre à un grand nombre d’annonceurs 
d’avoir accès à un large auditoire. Les intimées se 
sont adressées au service publicitaire des commis-
sions de transport pour faire afficher leurs publici-
tés politiques sur les autobus. La teneur de l’acti-
vité expressive était le message politique et le mode 
d’expression était le service publicitaire permettant 
l’expression sur les côtés des autobus. Les publici-
tés ont été refusées à cause de leur teneur politique, 
et non parce que les intimées n’avaient pas accès au 
service publicitaire.

[32] À première vue, comme les intimées ne 
sont pas elles-mêmes privées de l’accès au service 
publicitaire, il paraît difficile de considérer qu’elles 
contestent le caractère trop restreint d’une tribune. 
Le service publicitaire ne constitue pas une tri-
bune créée à l’intention d’un groupe limité de per-
sonnes ou à une fin très précise. Il est en fait à la 
disposition de tout annonceur disposé à payer les 
frais exigibles. Or, selon BC Transit, les intimées 
prétendent que la tribune a un caractère trop res-
treint parce qu’elle exclut la publicité politique. Il 
ne faut pas confondre caractère trop restreint de la 
tribune et restriction par l’État du contenu de l’ex-
pression. Nul besoin de revenir en l’espèce sur les 
facteurs énoncés dans l’arrêt Dunmore c. Ontario 
(Procureur général), 2001 CSC 94, [2001] 3 R.C.S. 
1016 (par. 24-26 et 31-33), et résumés dans Baier 
(par. 27). Il suffit de signaler que pour faire valoir 
sa thèse avec succès, BC Transit devait au moins 
prouver que les intimées n’avaient pas elles-mêmes 
accès au mode d’expression en cause. Or, ce n’est 
pas ce que les intimées avancent. Les politiques ne 
les empêchent pas de recourir au service publici-
taire en tant que mode d’expression. Seul le contenu 
de leurs publicités est visé par une restriction. On 
ne peut donc affirmer que les intimées contestent 
le caractère trop restreint de la tribune. Enfin, dans 
l’affaire Baier, le conseil scolaire constituait le 
mode même de l’activité expressive, et l’accès à ce 
mode d’expression était refusé aux demandeurs.

[33] Or, BC Transit et TransLink attribuent toutes 
deux aux intimées la revendication d’un droit 
positif parce que celles-ci leur auraient demandé 

(article 2). The policies are designed to enable a 
large number of speakers to reach a large audience. 
The respondents sought to post political advertise-
ments on buses by means of the transit authorities’ 
advertising service. The content of their expressive 
activity was the political message and the means 
of expression was the advertising service enabling 
expression on the sides of the buses. The advertise-
ments were rejected on the basis of their political 
content, not on the basis that the advertising service 
was not available to the respondents.

[32] At first glance, since the respondents are not 
themselves excluded from access to the advertis-
ing service, it seems difficult to characterize their 
claim as one against underinclusion. The adver-
tising service is not a platform created for a lim-
ited group of individuals or for a very narrow pur-
pose. Rather, it is accessible to anyone who wishes 
to advertise and is willing to pay a fee. According 
to BC Transit, however, the respondents are chal-
lenging the underinclusive scope of the platform 
for expression on the basis that it excludes political 
advertising. Care must be taken not to confuse the 
notion of an underinclusive platform for expression 
with government limits on the content of expres-
sion. I do not need to revisit here the factors set out 
in Dunmore v. Ontario (Attorney General), 2001 
SCC 94, [2001] 3 S.C.R. 1016, at paras. 24-26 and 
31-33, and summarized in Baier, at para. 27 — suf-
fice it to say that to succeed in its argument that 
the respondents’ claim is one of underinclusive-
ness, BC Transit had to at least demonstrate that 
the respondents themselves were excluded from 
the particular means of expression. But this is not 
what the respondents are arguing. The policies do 
not prevent them from using the advertising serv-
ice as a means of expression. Only the content of 
their advertisements is restricted. Thus, their claim 
cannot be characterized as one against underinclu-
sion. In contrast, in Baier, school trusteeship was 
the very means of the expressive activity, and the 
claimants were being denied access to that means.

[33] However, both BC Transit and TransLink 
also characterize the claim as one for a positive 
right on the basis that the respondents required 
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d’appuyer et de permettre leur activité expressive 
par la diffusion des messages. Quelques remarques 
s’imposent.

[34] Dans l’arrêt Baier, le juge Rothstein dit ce 
qui suit (par. 35) :

Pour déterminer si le droit invoqué est positif, il faut 
se demander si les appelants prétendent que le gouver-
nement devrait légiférer ou prendre d’autres mesures 
pour appuyer ou permettre une activité expressive. Pour 
que nous soyons en présence d’un droit négatif, il fau-
drait que les appelants cherchent à ne pas être assujettis 
à des dispositions législatives ou à des mesures gouver-
nementales supprimant une activité expressive qu’ils 
seraient autrement libres d’exercer sans appui ou habili-
tation de la part du gouvernement.

Interprétés hors contexte, les mots « mesures pour 
appuyer ou permettre » pourraient dans bien des 
cas transformer une affaire de liberté d’expression 
en une revendication de droit positif. L’expression 
dans un endroit ou un espace public suppose néces-
sairement quelque appui ou habilitation de la part 
du gouvernement. L’existence de rues, de parcs et 
d’autres lieux publics tient souvent à une loi ou à 
une mesure gouvernementale. S’il suffisait que 
l’État appuie ou permette l’activité expressive pour 
que soit justifié l’examen sous l’angle de la revendi-
cation d’un droit positif, on pourrait soutenir que la 
demande d’accès à un parc public par des manifes-
tants devrait être considérée en fonction du cadre 
d’analyse de l’arrêt Baier, car pour accéder à la 
demande, l’État devrait permettre l’expression par 
la mise à disposition du moyen requis (le lieu). Ce 
serait mal interpréter l’arrêt Baier.

[35] Interprété globalement, l’arrêt Baier indique 
clairement que le fait d’appuyer ou de permettre 
l’activité expressive doit être relié à une demande 
faite à l’État de donner accès à un mode d’ex-
pression en particulier. En effet, dans cet arrêt, la 
Cour distingue entre imposer à l’État l’obligation 
de mettre une tribune donnée à la disposition de 
citoyens et protéger la liberté d’expression sous-
jacente de ceux qui ont la faculté de se prévaloir 
d’une tribune (par. 42). L’interprétation de la notion 
de revendication d’un droit positif que préconisent 
les commissions de transport est donc trop large et 
la Cour l’a en fait rejetée dans Baier. Les intimées 

their support and enablement to convey the mes-
sages in question. A few comments are in order.

[34] In Baier, Rothstein J. stated (at para. 35):

To determine whether a right claimed is a positive 
right, the question is whether the appellants claim the 
government must legislate or otherwise act to support 
or enable an expressive activity. Making the case for a 
negative right would require the appellants to seek free-
dom from government legislation or action suppressing 
an expressive activity in which people would otherwise 
be free to engage, without any need for any government 
support or enablement.

The words “act to support or enable”, taken out of 
context, could be construed as transforming many 
freedom of expression cases into “positive rights 
claims”. Expression in public places invariably 
involves some form of government support or ena-
blement. Streets, parks and other public places are 
often created or maintained by government legis-
lation or action. If government support or enable-
ment were all that was required to trigger a “posi-
tive rights analysis”, it could be argued that a claim 
brought by demonstrators seeking access to a public 
park should be dealt with under the Baier analysis 
because to give effect to such a claim would require 
the government to enable the expression by provid-
ing the necessary resource (i.e., the place). But to 
argue this would be to misconstrue Baier.

[35] When the reasons in Baier are read as a 
whole, it is clear that “support or enablement” must 
be tied to a claim requiring the government to pro-
vide a particular means of expression. In Baier, a 
distinction was drawn between placing an obliga-
tion on government to provide individuals with a 
particular platform for expression and protect-
ing the underlying freedom of expression of those 
who are free to participate in expression on a plat-
form (para. 42). Consequently, the transit authori-
ties’ interpretation of the notion of a positive rights 
claim is overly broad and was in fact rejected in 
Baier. The respondents seek the freedom to express 
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réclament la liberté de s’exprimer — à une tribune 
existante qu’elles ont le droit d’utiliser — sans que 
l’État ne limite indûment la teneur de leur expres-
sion. Elles ne demandent pas à l’État d’appuyer ou 
de permettre leur activité expressive par la mise à 
leur disposition d’un mode d’expression en particu-
lier auquel l’accès leur serait refusé.

[36] J’arrive à la conclusion que les commissions 
de transport n’ont pas établi que la réclamation des 
intimées tombe sous le coup de l’arrêt Baier et du 
cadre d’analyse qui y est établi. Il me faut mainte-
nant déterminer si la protection de l’al. 2b) doit être 
refusée en raison du lieu. J’applique à cette fin le 
test de l’arrêt Ville de Montréal.

3.2.1 Application de l’arrêt Ville de Montréal

[37] Pour déterminer si les politiques publicitai-
res des commissions de transport portent atteinte 
au droit garanti à l’al. 2b) de la Charte, il faut se 
poser trois questions. Premièrement, le contenu 
expressif des publicités projetées par les intimées 
justifie-t-il leur protection prima facie par l’al. 2b)? 
Deuxièmement, dans l’affirmative, le mode ou le 
lieu d’expression ont-ils pour effet d’écarter cette 
protection? Troisièmement, si l’activité expres-
sive est protégée par l’al. 2b), les politiques publi-
citaires en cause sont-elles attentatoires? (Ville de 
Montréal, par. 56) Si on conclut qu’il y a atteinte au 
droit garanti à l’al. 2b), il faut passer à la question 
de savoir si elle est justifiée au sens de l’article pre-
mier de la Charte.

[38] La réponse à la première question n’est pas 
contestée. Les publicités projetées ont assurément 
un contenu expressif. La réponse à la troisième 
question rallie également les parties. Or, contrai-
rement à ce que laisse entendre le juge de première 
instance, la question n’est pas de savoir si tout dis-
cours politique est interdit mais bien si, par leur 
objet ou leur effet, les mesures gouvernementales 
limitent l’expression. En l’espèce, l’objet même 
des politiques publicitaires contestées est de limi-
ter le contenu de l’expression dans l’espace publi-
citaire sur les côtés des autobus. Les articles 2 et 
7 restreignent expressément le contenu de la publi-
cité. L’article 9 le fait encore plus précisément en 

themselves — by means of an existing platform 
they are entitled to use — without undue state inter-
ference with the content of their expression. They 
are not requesting that the government support or 
enable their expressive activity by providing them 
with a particular means of expression from which 
they are excluded.

[36] I find that the transit authorities have not 
shown that the respondents’ claim falls under the 
Baier analysis. I must now determine whether the 
expression should be denied s. 2(b) protection on 
the basis of location. This inquiry is conducted 
pursuant to the analytical framework developed in 
City of Montréal.

3.2.1 Application of City of Montréal

[37] In order to determine whether the transit 
authorities’ advertising policies infringe s. 2(b) of 
the Charter, three questions must be asked: First, 
do the respondents’ proposed advertisements have 
expressive content that brings them within the prima 
facie protection of s. 2(b)? Second, if so, does the 
method or location of this expression remove that 
protection? Third, if the expression is protected 
by s. 2(b), do the transit authorities’ policies deny 
that protection? (City of Montréal, at para. 56) If 
the policies are found to have infringed s. 2(b) of 
the Charter, the analysis then shifts to determin-
ing whether the infringement is justified under s. 1 
of the Charter.

[38] The answer to the first question is not in 
issue. The proposed advertisements unquestiona-
bly have expressive content. The answer to the third 
question is also uncontroversial, although the ques-
tion is not, as the trial judge suggested, whether all 
political speech is prohibited, but whether either 
the purpose or the effect of the government meas-
ures is to place a limit on expression. In the instant 
case, the very purpose of the impugned policies is 
to restrict the content of expression in the adver-
tising space on the sides of buses. The wording of 
articles 2 and 7 clearly limits the content of adver-
tisements. Article 9 is even more precise in exclud-
ing political speech. As the majority of the Court 
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écartant le discours politique. Comme le disent les 
juges majoritaires de la Cour d’appel, les commis-
sions de transport [TRADUCTION] « voulaient inter-
dire la publicité politique précisément parce qu’elle 
était de nature politique » (par. 133).

[39] Pour ce qui est de la deuxième question, 
l’analyse est quelque peu plus élaborée. Dans l’ar-
rêt Ville de Montréal, les juges majoritaires de la 
Cour appliquent le test suivant pour déterminer si 
l’expression dans un lieu ou un espace à caractère 
gouvernemental est protégée à l’al. 2b) de la Charte 
(par. 74) :

La question fondamentale quant à l’expression sur 
une propriété appartenant à l’État consiste à détermi-
ner s’il s’agit d’un endroit public où l’on s’attendrait à 
ce que la liberté d’expression bénéficie d’une protec-
tion constitutionnelle parce que l’expression, dans ce 
lieu, ne va pas à l’encontre des objectifs que l’al. 2b) est 
censé favoriser, soit : (1) le débat démocratique; (2) la 
recherche de la vérité; et (3) l’épanouissement person-
nel. Pour trancher cette question, il faut examiner les 
facteurs suivants :

a) la fonction historique ou réelle de l’endroit;

b) les autres caractéristiques du lieu qui laissent croire 
que le fait de s’y exprimer minerait les valeurs 
sous-jacentes à la liberté d’expression.

[40] Pour ce qui est du premier facteur, le juge 
de première instance et la Cour d’appel arrivent 
à des conclusions opposées. Le juge de première 
instance conclut qu’il n’y a jamais eu de publicité 
politique sur les côtés des autobus (jugement de 
première instance, par. 87) et il accorde une impor-
tance déterminante à ce fait. Or, le contenu n’est 
pas pertinent pour la détermination de la fonction 
d’un lieu.

[41] Le fait que l’expression publique y a été per-
mise ou qu’elle l’est actuellement est un bon indice 
de sa protection constitutionnelle. Ainsi, dans un 
parc, l’estrade destinée à l’usage des citoyens aura 
nécessairement une fonction qui ne va pas à l’en-
contre des objectifs que l’al. 2b) est censé promou-
voir. Dans ce cas, la raison d’être même du lieu 
public serait en fait de promouvoir les valeurs sous-
jacentes à cet alinéa. Toutefois, il est très rare que 
l’on conteste l’utilisation d’un bien public à des 

of Appeal stated, the transit authorities “sought to 
prohibit political advertising precisely because it 
was political” (para. 133).

[39] Regarding the second question, the analysis 
is somewhat more elaborate. In City of Montréal, 
the majority of the Court set out the following test 
for determining whether expression in a govern-
ment location is protected by s. 2(b) of the Charter 
(at para. 74):

The basic question with respect to expression on 
government-owned property is whether the place is a 
public place where one would expect constitutional pro-
tection for free expression on the basis that expression 
in that place does not conflict with the purposes which 
s. 2(b) is intended to serve, namely (1) democratic dis-
course, (2) truth finding and (3) self-fulfillment. To 
answer this question, the following factors should be 
considered:

(a) the historical or actual function of the place; and

(b) whether other aspects of the place suggest that 
expression within it would undermine the values 
underlying free expression.

[40] In the case at bar, the trial judge and the 
Court of Appeal came to opposite conclusions with 
respect to the first factor. The trial judge found that 
there was no history of political advertising on the 
sides of buses (trial judgment, at para. 87). For him, 
this finding was pivotal. However, content is not 
relevant to the determination of the function of a 
place.

[41] The fact that the historical function of a 
place included public expression or that its current 
function includes such expression is a good indi-
cation that expression in that place is constitution-
ally protected. Thus, a podium erected in a park for 
public use would necessarily be regarded as having 
a function that does not conflict with the purposes 
s. 2(b) is intended to serve; in fact, the very pur-
pose of this public place would be to enhance 
the values underlying s. 2(b). However, the use of 

20
09

 S
C

C
 3

1 
(C

an
LI

I)



320 g.v.t.a. v. cdn. fed. of students Deschamps J. [2009] 2 S.C.R.

fins d’expression dans un tel contexte factuel. Les 
situations en litige sont généralement plus com-
plexes. Par exemple, dans les arrêts Comité pour 
la République du Canada, Ramsden et Ville de 
Montréal, l’aéroport, le poteau électrique et la voie 
publique étaient un lieu ou un espace dont la fonc-
tion première n’était pas l’expression.

[42] La question est de savoir si la fonction histo-
rique ou réelle ou quelque autre caractéristique de 
l’espace ou du lieu est incompatible avec l’expres-
sion ou permet de conclure que l’expression dans cet 
espace ou dans ce lieu minerait les valeurs qui sous-
tendent la liberté d’expression. L’une des avenues 
possibles pour trancher est celle de considérer la pra-
tique antérieure ou actuelle. On peut ainsi découvrir 
toute fonction accessoire ayant pu voir le jour rela-
tivement à un bien public donné, comme cela a été 
le cas dans les affaires Comité pour la République 
du Canada, Ramsden et Ville de Montréal, où la 
Cour a reconnu l’application de la protection prévue 
à l’al. 2b). Il est vrai que l’autobus ne sert pas d’es-
pace pour ce type d’activité expressive depuis aussi 
longtemps que la voie publique, le poteau électrique 
et la place publique, mais cette fonction existait et 
existe toujours. Par conséquent, il y a non seulement 
une certaine utilisation historique du bien en cause 
comme lieu d’expression publique, mais aussi une 
utilisation réelle à cette fin, deux facteurs permet-
tant de conclure que l’activité expressive considérée 
ne nuit pas à la fonction première de l’autobus — le 
transport en commun — et, ce qui importe encore 
plus, qu’elle ne mine pas les valeurs qui sous-tendent 
la liberté d’expression.

[43] Le second facteur énoncé dans l’arrêt Ville 
de Montréal est celui de savoir si d’autres carac-
téristiques du lieu donnent à penser que le fait de 
s’y exprimer minerait les valeurs sous-jacentes à la 
protection constitutionnelle. TransLink fait valoir 
que ses autobus devraient être considérés comme 
des biens privés appartenant aux pouvoirs publics 
et auxquels nul ne peut raisonnablement s’attendre 
à avoir accès. L’argument ne tient pas. Le fait même 
que le grand public a accès à l’espace publicitaire 
des autobus permet de conclure que les citoyens 
s’attendent à la protection constitutionnelle de leur 
expression dans cet espace appartenant à l’État. De 

public property for expression will very rarely be 
questioned on the basis of such facts. The circum-
stances will usually be more complex. The airport, 
utility poles and streets at issue in Committee for 
the Commonwealth of Canada, Ramsden and City 
of Montréal are examples of places whose primary 
function is not expression.

[42] The question is whether the historical or 
actual function or other aspects of the space are 
incompatible with expression or suggest that 
expression within it would undermine the values 
underlying free expression. One way to answer 
this question is to look at past or present practice. 
This can help identify any incidental function that 
may have developed in relation to certain govern-
ment property. Such was the case in the locations 
at issue in Committee for the Commonwealth of 
Canada, Ramsden and City of Montréal, where 
the Court found the expressive activities in ques-
tion to be protected by s. 2(b). While it is true that 
buses have not been used as spaces for this type of 
expressive activity for as long as city streets, util-
ity poles and town squares, there is some history of 
their being so used, and they are in fact being used 
for it at present. As a result, not only is there some 
history of use of this property as a space for public 
expression, but there is actual use — both of which 
indicate that the expressive activity in question nei-
ther impedes the primary function of the bus as a 
vehicle for public transportation nor, more impor-
tantly, undermines the values underlying freedom 
of expression.

[43] The second factor from City of Montréal 
is whether other aspects of the place suggest that 
expression within it would undermine the values 
underlying the constitutional protection. TransLink 
submits that its buses should be characterized as 
private publicly owned property, to which one 
cannot reasonably expect access. This position is 
untenable. The very fact that the general public has 
access to the advertising space on buses is an indi-
cation that members of the public would expect 
constitutional protection of their expression in that 
government-owned space. Moreover, an important 
aspect of a bus is that it is by nature a public, not 
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plus, une caractéristique importante de l’autobus est 
qu’il constitue par nature un espace public, et non 
privé. Les activités qui s’y déroulent n’exigent pas 
confidentialité et limitation d’accès comme celles 
menées dans certains édifices ou bureaux gouver-
nementaux. L’autobus circule sur la voie publique 
et fait partie intégrante du réseau de transport en 
commun. Les usagers de la voie publique en géné-
ral, y compris les passagers éventuels, sont donc 
exposés au message affiché sur le côté d’un autobus 
tout comme ils le sont au message affiché sur un 
poteau électrique ou dans un espace public urbain. 
De plus, dans une ville, l’autobus comme la voie 
publique constituent des lieux publics où les gens 
peuvent interagir ouvertement entre eux et avec 
l’environnement. Loin de miner les objectifs de l’al. 
2b), l’expression sur les côtés des autobus favorise 
le débat démocratique, la recherche de la vérité et 
l’épanouissement personnel.

[44] Le test appliqué dans l’arrêt Ville de Montréal 
se voulait suffisamment souple pour permettre la 
prise en considération de facteurs susceptibles de 
devenir pertinents pour l’utilisation d’espaces exis-
tants ou nouveaux aux fins d’expression publique 
(par. 77) :

Les changements sociaux et technologiques peuvent 
avoir une incidence sur les endroits où l’expression 
mérite d’être protégée eu égard aux valeurs qui sous-
tendent cette garantie. Le critère proposé tient compte 
de cette éventualité en permettant que d’autres facteurs 
que celui de la fonction historique ou réelle soient pris 
en considération au besoin.

L’évolution sociale ou technique, voire les change-
ments d’ordre politique, peuvent modifier les fonc-
tions première et accessoire d’un bien public. Le 
gouvernement qui permet l’utilisation de ses biens 
pour l’exercice de certaines activités expressives 
n’est pas tenu de le faire indéfiniment. Cependant, 
lorsque la modification apportée à la fonction d’un 
espace ou d’un endroit public a une incidence sur 
un droit fondamental garanti par la Charte, toute 
exigence constitutionnelle se rattachant à la fonc-
tion nouvelle doit être respectée.

[45] En résumé, la Cour n’est pas appelée en l’es-
pèce à déterminer si l’accès à un espace public 

a private, space. Unlike the activities which occur 
in certain government buildings or offices, those 
which occur on a public bus do not require pri-
vacy and limited access. The bus is operated on 
city streets and forms an integral part of the public 
transportation system. The general public using 
the streets, including people who could become 
bus passengers, are therefore exposed to a message 
placed on the side of a bus in the same way as to 
a message on a utility pole or in any public space 
in the city. Like a city street, a city bus is a public 
place where individuals can openly interact with 
each other and their surroundings. Thus, rather 
than undermining the purposes of s. 2(b), expres-
sion on the sides of buses could enhance them by 
furthering democratic discourse, and perhaps even 
truth finding and self-fulfillment.

[44] The test crafted in City of Montréal was 
intended to be flexible enough to allow courts to 
take into consideration factors that might become 
relevant to the use of old or new places for public 
expression (at para. 77):

Changes in society and technology may affect the 
spaces where expression should be protected having 
regard to the values that underlie the guarantee. The 
proposed test reflects this, by permitting factors other 
than historical or actual function to be considered 
where relevant.

Changes in society or technology, or even changes 
in policy, may affect both the primary and inci-
dental functions of government property. Where 
the government allows its property to be used for 
certain expressive activities, it does not commit 
itself to that use indefinitely. However, if a change 
in the function of a public place affects fundamen-
tal Charter rights, any constitutional requirements 
which attach to the new function must be met.

[45] In sum, this is not a case in which the Court 
must decide whether to protect access to a space 
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doit être protégé là où l’entité gouvernementale n’a 
jamais reconnu un tel droit. Elle doit plutôt déter-
miner si, en tant qu’espace public, le côté d’un auto-
bus, où s’exerce déjà l’activité expressive, constitue 
un lieu où l’on s’attend à ce que la liberté d’expres-
sion bénéficie de la protection constitutionnelle.

[46] Je ne vois dans ce lieu aucune caractéristi-
que laissant croire que l’expression y minerait les 
valeurs sous-jacentes à la liberté d’expression. Au 
contraire, il permet à un grand nombre d’annon-
ceurs de s’adresser à un large auditoire et promeut 
ainsi en fait les valeurs qui sous-tendent l’al. 2b) de 
la Charte. J’arrive donc à la conclusion que l’acti-
vité expressive sur le côté d’un autobus bénéficie de 
la protection prévue à cet alinéa.

[47] En conséquence, comme les politiques des 
commissions de transport limitent la liberté d’ex-
pression des intimées garantie à l’al. 2b), je conclus 
que le gouvernement doit justifier cette limitation 
au regard de l’article premier de la Charte.

3.3 La limitation est-elle justifiée au regard de 
l’article premier de la Charte?

[48] Pour justifier l’atteinte à la liberté d’expres-
sion des intimées au regard de l’article premier de la 
Charte, les commissions de transport doivent prou-
ver que les restrictions que prévoient leurs politi-
ques sont apportées « par une règle de droit, dans 
des limites qui [sont] raisonnables et dont la jus-
tification [peut] se démontrer dans le cadre d’une 
société libre et démocratique ». J’examine d’abord 
la question de savoir si les politiques en cause 
constituent des « règles de droit ».

[49] Le juge de première instance estime que les 
politiques publicitaires des commissions de trans-
port ne portent pas atteinte à la liberté d’expression 
des intimées, mais il examine tout de même l’ar-
ticle premier de la Charte. Il conclut notamment 
que les politiques ne constituent pas des « règles 
de droit » au sens de l’article premier, de sorte que 
le droit garanti à l’al. 2b) n’est pas restreint « par 
une règle de droit ». Il arrive à cette conclusion 
parce que, selon lui, les politiques [TRADUCTION] 

where the government entity has never before rec-
ognized a right to such access. Rather, the question 
is whether the side of a bus, as a public place where 
expressive activity is already occurring, is a loca-
tion where constitutional protection for free expres-
sion would be expected.

[46] I do not see any aspect of the location that 
suggests that expression within it would undermine 
the values underlying free expression. On the con-
trary, the space allows for expression by a broad 
range of speakers to a large public audience and 
expression there could actually further the values 
underlying s. 2(b) of the Charter. I therefore con-
clude that the side of a bus is a location where 
expressive activity is protected by s. 2(b) of the 
Charter.

[47] Consequently, I conclude that since the tran-
sit authorities’ policies limit the respondents’ right 
to freedom of expression under s. 2(b), the gov-
ernment must justify that limit under s. 1 of the 
Charter.

3.3 Is the Limit Justified Under Section 1 of the 
Charter?

[48] In order to justify the infringement of the 
respondents’ freedom of expression under s. 1 of the 
Charter, the transit authorities must show that their 
policies are “reasonable limits prescribed by law” 
that can be “demonstrably justified in a free and 
democratic society”. I will first address the ques-
tion whether the limits imposed by the impugned 
policies are “prescribed by law”.

[49] Although the trial judge had found that the 
transit authorities’ advertising policies did not 
infringe the respondents’ freedom of expression, he 
nevertheless went on to consider s. 1 of the Charter. 
He concluded, inter alia, that the impugned poli-
cies were not “law” for the purposes of s. 1 and 
that the infringement of s. 2(b) was therefore not a 
limit “prescribed by law”. He reached this conclu-
sion on the basis that the policies “were not made 
or administered in the exercise of a ‘governmental’ 
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« n’ont été ni adoptées ni appliquées dans l’exer-
cice d’un pouvoir “gouvernemental” ou dans l’exé-
cution d’une obligation “gouvernementale” et que 
le gouvernement n’a participé d’aucune façon à leur 
formulation ou à leur mise en œuvre » (jugement 
de première instance, par. 140). Au nom des juges 
majoritaires de la Cour d’appel, la juge Prowse 
refuse de se livrer à sa propre analyse concernant 
la restriction « par une règle de droit » au motif 
que les commissions de transport n’ont pas pré-
senté d’arguments à ce sujet. Elle ne se range pas à 
l’avis du juge de première instance sur ce point ni 
ne s’en dissocie. Devant notre Cour, les commis-
sions de transport n’ont pas abordé la question de la 
restriction « par une règle de droit », alors que les 
intimées ont repris les conclusions du juge de pre-
mière instance.

3.3.1 Jurisprudence relative à la restriction « par 
une règle de droit »

[50] La jurisprudence de notre Cour relative à la 
restriction « par une règle de droit » au sens de l’ar-
ticle premier établit une distinction entre la contes-
tation de l’acte d’une entité gouvernementale et celle 
d’une règle de droit (Slaight Communications Inc. c. 
Davidson, [1989] 1 R.C.S. 1038; Eldridge, par. 20). 
Dans la présente affaire, le second type de contes-
tation est en cause : ce sont les politiques qui sont 
attaquées, non la décision prise sur leur fondement. 
Déterminer si la restriction découle d’une règle de 
droit exige d’abord que l’on établisse si la politique 
qui l’apporte constitue une « règle de droit » au sens 
de l’article premier de la Charte. Il faut alors exa-
miner si l’entité gouvernementale était autorisée à 
adopter la politique contestée et si cette dernière 
constitue une règle obligatoire d’application géné-
rale. Dans l’affirmative, la politique peut constituer 
une « règle de droit » aux fins de l’article premier. 
En second lieu, il faut déterminer si la politique est 
suffisamment précise et accessible pour que l’on 
puisse conclure qu’il s’agit d’une « règle de droit ». 
Dans Constitutional Law of Canada (5e éd. 2007), 
vol. 2, le professeur Peter W. Hogg précise la raison 
d’être d’un tel examen (p. 122) :

[TRADUCTION] L’exigence qu’un droit soit res-
treint par une règle de droit reflète deux valeurs 

power or in the performance of a ‘governmental’ 
duty, and [that] the government had no involvement 
in the making or implementation of those policies” 
(trial judgment, at para. 140). Prowse J.A., writing 
for the majority of the Court of Appeal, declined 
to embark on her own analysis of the “prescribed 
by law” issue because the transit authorities had 
made no submissions on the matter. She neither 
accepted nor rejected the trial judge’s conclusion 
on this issue. In this Court, the transit authorities 
made no submissions on the “prescribed by law” 
issue, while the respondents agreed with the trial 
judge’s findings.

3.3.1 Case Law on the “Prescribed by Law” 
Requirement

[50] In its decisions on the “prescribed by law” 
requirement in s. 1, the Court has distinguished 
between challenges to government acts and chal-
lenges to “laws” (Slaight Communications Inc. v. 
Davidson, [1989] 1 S.C.R. 1038; Eldridge, at para. 
20). This case raises the latter type of claim: the 
policies are being challenged, not the decision made 
by the transit authorities pursuant to the policies. In 
assessing whether the impugned policies satisfy the 
“prescribed by law” requirement, it must first be 
determined whether the policies come within the 
meaning of the word “law” in s. 1 of the Charter. 
To do this, it must be asked whether the govern-
ment entity was authorized to enact the impugned 
policies and whether the policies are binding rules 
of general application. If so, the policies can be 
“law” for the purposes of s. 1. At the second stage 
of the enquiry, to find that the limit is “prescribed” 
by law, it must be determined whether the policies 
are sufficiently precise and accessible. Professor 
Peter W. Hogg describes the rationale behind the 
“prescribed by law” requirement in Constitutional 
Law of Canada (5th ed. 2007), vol. 2, at p. 122:

The requirement that any limit on rights be pre-
scribed by law reflects two values that are basic to 
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fondamentales du constitutionnalisme ou de la primauté 
du droit. Premièrement, pour faire obstacle aux mesu-
res arbitraires ou discriminatoires des représentants de 
l’État, toute mesure attentatoire à un droit doit être auto-
risée par une règle de droit. Deuxièmement, le citoyen 
doit être raisonnablement en mesure de savoir ce qui est 
interdit afin d’agir en conséquence. Une règle de droit 
respecte ces deux valeurs lorsqu’elle remplit deux condi-
tions : (1) elle est suffisamment accessible au citoyen et 
(2) elle est formulée avec suffisamment de précision pour 
que le citoyen puisse se comporter en conséquence et elle 
offre des repères à celui qui l’applique.

[51] Dans l’arrêt R. c. Therens, [1985] 1 R.C.S. 
613, la Cour souligne que l’exigence de la res-
triction d’un droit constitutionnel « par une règle 
de droit » protège le citoyen contre l’arbitraire de 
l’État. Le juge Le Dain y interprète pour la pre-
mière fois la notion de restriction « par une règle 
de droit » pour les besoins de l’article premier de la 
Charte (p. 645) :

L’exigence que la restriction soit prescrite par une règle 
de droit vise surtout à faire la distinction entre une res-
triction imposée par la loi et une restriction arbitraire. 
Une restriction est prescrite par une règle de droit au 
sens de l’art. 1 si elle est prévue expressément par une 
loi ou un règlement, ou si elle découle nécessairement 
des termes d’une loi ou d’un règlement, ou de ses condi-
tions d’application.

[52] La Cour n’exige donc pas que le droit en 
cause soit restreint par une loi au sens strict du 
terme; il peut l’être également par un règlement 
ou par la common law. En outre, il suffit que la 
restriction découle nécessairement du libellé de 
la « loi » ou de ses conditions d’application. (Voir 
également les arrêts Irwin Toy; B.C.G.E.U. c. 
Colombie-Britannique (Procureur général), [1988] 
2 R.C.S. 214; R. c. Swain, [1991] 1 R.C.S. 933; et R. 
c. Orbanski, 2005 CSC 37, [2005] 2 R.C.S. 3.)

[53] La Cour reconnaît aussi implicitement 
d’autres formes de restriction par une règle de droit 
qui n’ont pas été mentionnées au départ dans l’arrêt 
Therens, notamment celles issues d’un règlement 
municipal (Ramsden et Ville de Montréal), d’une 
convention collective liant une entité gouverne-
mentale (Lavigne) et des règles d’un organisme de 
réglementation (Black c. Law Society of Alberta, 
[1989] 1 R.C.S. 591). Ces textes constituent des 

constitutionalism or the rule of law. First, in order to 
preclude arbitrary and discriminatory action by govern-
ment officials, all official action in derogation of rights 
must be authorized by law. Secondly, citizens must have 
a reasonable opportunity to know what is prohibited so 
that they can act accordingly. Both these values are 
satisfied by a law that fulfils two requirements: (1) the 
law must be adequately accessible to the public, and (2) 
the law must be formulated with sufficient precision to 
enable people to regulate their conduct by it, and to pro-
vide guidance to those who apply the law.

[51] In R. v. Therens, [1985] 1 S.C.R. 613, the 
Court emphasized that the “prescribed by law” 
requirement safeguards the public against arbitrary 
state limits on Charter rights. Le Dain J. set out the 
Court’s initial interpretation of the expression “pre-
scribed by law” in s. 1 of the Charter (at p. 645):

The requirement that the limit be prescribed by law is 
chiefly concerned with the distinction between a limit 
imposed by law and one that is arbitrary. The limit will 
be prescribed by law within the meaning of s. 1 if it is 
expressly provided for by statute or regulation, or results 
by necessary implication from the terms of a statute or 
regulation or from its operating requirements.

[52] Thus, the Court does not require that the 
limit be prescribed by a “law” in the narrow sense 
of the term; it may be prescribed by a regulation 
or by the common law. Moreover, it is sufficient 
that the limit simply result by necessary implica-
tion from either the terms or the operating require-
ments of the “law”. (See also Irwin Toy; B.C.G.E.U. 
v. British Columbia (Attorney General), [1988] 2 
S.C.R. 214; R. v. Swain, [1991] 1 S.C.R. 933; and R. 
v. Orbanski, 2005 SCC 37, [2005] 2 S.C.R. 3.)

[53] The Court has also implicitly recognized 
other forms of limits that were not originally 
identified in Therens as being prescribed by law, 
including limits contained in municipal by-laws 
(Ramsden and City of Montréal), provisions of a 
collective agreement involving a government entity 
(Lavigne) and rules of a regulatory body (Black v. 
Law Society of Alberta, [1989] 1 S.C.R. 591). Such 
limits satisfy the “prescribed by law” requirement 
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« règles de droit » parce que, à l’instar des règle-
ments et autres mesures législatives subordonnées, 
leur adoption est autorisée par une loi, ils sont obli-
gatoires et d’application générale et ils sont suffi-
samment accessibles et précis pour ceux qui y sont 
assujettis. À cet égard, ils répondent aux préoccu-
pations justifiant l’exigence de la restriction « par 
une règle de droit » dans la mesure où il s’agit de 
faire obstacle à l’arbitraire de l’État et d’offrir aux 
citoyens et aux entités gouvernementales suffisam-
ment d’information sur la conduite à adopter.

[54] Dans l’arrêt Irwin Toy, la Cour interprète 
l’obligation de précision de manière libérale. 
Les juges majoritaires s’expliquent comme suit 
(p. 983) :

En droit, la précision absolue est rare, voire inexis-
tante. La question est de savoir si le législateur a for-
mulé une norme intelligible sur laquelle le pouvoir 
judiciaire doit se fonder pour exécuter ses fonctions. 
L’interprétation de la manière d’appliquer une norme 
dans des cas particuliers comporte toujours un élément 
discrétionnaire parce que la norme ne peut jamais pré-
ciser tous les cas d’application. Par contre, s’il n’existe 
aucune norme intelligible et si le législateur a conféré 
le pouvoir discrétionnaire absolu de faire ce qui 
semble être le mieux dans une grande variété de cas, 
il n’y a pas de restriction prescrite « par une règle de 
droit ».

Dans l’arrêt Osborne c. Canada (Conseil du 
Trésor), [1991] 2 R.C.S. 69, p. 94-97, la Cour souli-
gne que la norme n’est pas stricte. À moins qu’elle 
ne « soit [. . .] si obscur[e] que les méthodes ordi-
naires ne permettent pas de lui donner une inter-
prétation le moindrement exacte », la loi contestée 
est réputée constituer « une règle de droit » (p. 94).

[55] Comme en font foi les arrêts susmentionnés, 
la Cour opte pour une interprétation souple de la 
« règle de droit » susceptible de restreindre un droit 
garanti par la Charte, et ce, tant sur le plan de la 
forme (loi, règlement, notamment municipal, règle 
d’un organisme de réglementation ou convention 
collective) que sur celui de la formulation (c’est-à-
dire, une norme intelligible pour le public et celui 
qui l’applique). En fin de compte, la Cour insiste, 
comme dans l’arrêt Therens, sur la nécessité de dis-
tinguer entre la restriction issue de la loi et celle qui 

because, much like those resulting from regula-
tions and other delegated legislation, their adoption 
is authorized by statute, they are binding rules of 
general application, and they are sufficiently acces-
sible and precise to those to whom they apply. In 
these regards, they satisfy the concerns that under-
lie the “prescribed by law” requirement insofar as 
they preclude arbitrary state action and provide 
individuals and government entities with sufficient 
information on how they should conduct them-
selves.

[54] The Court has likewise taken a liberal 
approach to the precision requirement. The majority 
in Irwin Toy explained this as follows (at p. 983):

Absolute precision in the law exists rarely, if at all. 
The question is whether the legislature has provided 
an intelligible standard according to which the judici-
ary must do its work. The task of interpreting how that 
standard applies in particular instances might always 
be characterized as having a discretionary element, 
because the standard can never specify all the instances 
in which it applies. On the other hand, where there is no 
intelligible standard and where the legislature has given 
a plenary discretion to do whatever seems best in a wide 
set of circumstances, there is no “limit prescribed by 
law”.

The Court emphasized in Osborne v. Canada 
(Treasury Board), [1991] 2 S.C.R. 69, at pp. 94-97, 
that the standard is not an onerous one. Unless the 
impugned law “is so obscure as to be incapable of 
interpretation with any degree of precision using 
the ordinary tools”, it will be deemed to have met 
the “prescribed by law” requirement (p. 94).

[55] These cases show that the Court has chosen to 
take a flexible approach to the “prescribed by law” 
requirement as regards both the form (e.g., statute, 
regulation, municipal by-law, rule of a regulatory 
body or collective agreement provision) and articu-
lation of a limit on a Charter right (i.e., a stand-
ard intelligible to the public and to those who apply 
the law). In the end, the Court has emphasized, as 
in Therens, the need to distinguish between limits 
which arise by law and limits which result from 
arbitrary state action; those resulting from arbitrary 
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découle d’une mesure arbitraire de l’État, cette der-
nière ne satisfaisant toujours pas à l’exigence d’une 
restriction « par une règle de droit ».

[56] Cette approche généreuse est privilégiée 
parce qu’une interprétation étroite imposerait une 
trop grande rigidité à un système parlementaire et 
législatif qui s’en remet considérablement à des lois-
cadres et à la délégation de larges pouvoirs discré-
tionnaires. Dans l’arrêt Comité pour la République 
du Canada, la juge McLachlin (maintenant Juge en 
chef) dit d’ailleurs à ce sujet (p. 245) :

D’un point de vue pratique, il serait mal venu de limi-
ter l’application de l’article premier aux lois et aux règle-
ments adoptés par le législateur. L’État serait alors tenu 
d’adopter des règlements détaillés portant sur toutes les 
éventualités imaginables, avant de pouvoir justifier sa 
conduite en vertu de l’article premier. À mon avis, une 
approche aussi technique n’est pas conforme à l’esprit 
de la Charte et rendrait indûment difficile la justifica-
tion des restrictions apportées aux droits et libertés qui 
peuvent être raisonnables et, de fait, nécessaires.

Voir également l’arrêt Little Sisters Book and Art 
Emporium c. Canada (Ministre de la Justice), 2000 
CSC 69, [2000] 2 R.C.S. 1120, par. 137.

[57] Au vu de l’interprétation libérale de la Cour 
et des principes invoqués à l’appui, il faut mainte-
nant déterminer si la restriction résultant d’une poli-
tique d’une entité gouvernementale satisfait à l’exi-
gence de la restriction « par une règle de droit ».

3.3.2 Application aux politiques gouvernementa-
les de l’exigence de la restriction « par une 
règle de droit »

[58] Les politiques gouvernementales ont des 
profils très variés. Même si elles sont adoptées 
par des entités gouvernementales plutôt que par le 
Parlement ou une assemblée législative, elles s’ap-
parentent souvent, sur la forme et le fond, à des 
lois, des règlements et d’autres mesures législati-
ves subordonnées. À titre de règle obligatoire adop-
tée en vertu d’un pouvoir légal conféré à une entité 
gouvernementale, une politique peut avoir un effet 
juridique semblable à celui d’un règlement muni-
cipal ou d’une règle d’un barreau provincial, qui 

state action continue to fail the “prescribed by law” 
requirement.

[56] This inclusive approach is based on a rec-
ognition that a narrow interpretation would lead to 
excessive rigidity in a parliamentary and legislative 
system that relies heavily on framework legislation 
and delegations of broad discretionary powers. 
McLachlin J. (as she then was) commented on this 
as follows in Committee for the Commonwealth of 
Canada (at p. 245):

From a practical point of view, it would be wrong to 
limit the application of s. 1 to enacted laws or regula-
tions. That would require the Crown to pass detailed 
regulations to deal with every contingency as a 
pre-condition of justifying its conduct under s. 1. In my 
view, such a technical approach does not accord with 
the spirit of the Charter and would make it unduly diffi-
cult to justify limits on rights and freedoms which may 
be reasonable and, indeed, necessary.

See also Little Sisters Book and Art Emporium v. 
Canada (Minister of Justice), 2000 SCC 69, [2000] 
2 S.C.R. 1120, at para. 137.

[57] Bearing in mind the broad interpretation 
given the “prescribed by law” requirement and the 
principles underlying the Court’s approach, I must 
now consider whether limits resulting from policies 
of a government entity satisfy the “prescribed by 
law” requirement.

3.3.2 Government Policies and the “Prescribed by 
Law” Requirement

[58] Government policies come in many varie-
ties. Oftentimes, even though they emanate from 
a government entity rather than from Parliament 
or a legislature, they are similar, in both form and 
substance, to statutes, regulations and other dele-
gated legislation. Indeed, as a binding rule adopted 
pursuant to a government entity’s statutory powers, 
a policy may have a legal effect similar to that of 
a municipal by-law or a law society’s rules, both 
of which fall within the meaning of “law” for 
the purposes of s. 1. Other government policies 

20
09

 S
C

C
 3

1 
(C

an
LI

I)



[2009] 2 R.C.S. g.v.t.a. c. féd. can. des étudiant(e)s La juge Deschamps 327

constituent tous deux des « règles de droit » aux 
fins de l’article premier. Il peut cependant arriver 
qu’une politique revête un caractère informel ou 
purement interne et qu’elle ne constitue essentiel-
lement qu’une ligne directrice ou un guide d’inter-
prétation, et non une règle juridique. La question 
qui se pose alors est la suivante : quelle politique ou 
règle d’une entité gouvernementale satisfait à l’exi-
gence de la restriction « par une règle de droit »? 
Il appert de la jurisprudence qu’il faut distinguer 
entre une règle de nature législative et une règle de 
nature administrative.

[59] Dans l’arrêt Comité pour la République du 
Canada, les juges de la Cour ne se sont pas enten-
dus sur la question de savoir si la directive ou poli-
tique interne appliquée par le directeur d’aéroport 
dans l’administration du règlement en cause dans 
cette affaire constituait une règle de droit. Outre 
la disposition provinciale pertinente, la direction 
de l’aéroport appliquait « une politique intransi-
geante interdisant toute forme de sollicitation et 
de publicité » (p. 185). Le juge de première ins-
tance a conclu que le directeur de l’aéroport avait 
agi conformément à cette politique établie lorsqu’il 
avait interdit aux intimés de diffuser leurs messa-
ges politiques dans l’aérogare. S’exprimant éga-
lement au nom du juge Sopinka, le juge en chef 
Lamer a estimé que la directive ou politique 
interne ne pouvait être considérée comme une 
« règle de droit » fondant la mesure gouvernemen-
tale à cause de son caractère informel et interne, y 
compris le fait qu’elle n’était pas connue du public  
(p. 164).

[60] La juge McLachlin (avec l’appui du juge 
La Forest) a été d’avis que la directive ou politique 
interne constituait une « règle de droit » puisqu’elle 
avait été adoptée en application du droit que la 
common law confère à l’État d’administrer ses 
biens (p. 244) :

[J]e serais encline à croire que le geste des fonctionnai-
res de l’aéroport qui [. . .] ont empêch[é] [les intimés] 
de distribuer des dépliants et de solliciter des adhésions 
constitue une limite prescrite par une règle de droit 
parce que les fonctionnaires agissaient conformément 
aux droits dont jouit l’État en vertu de la loi, en sa qua-
lité de propriétaire des lieux.

are informal or strictly internal, and amount in 
substance merely to guidelines or interpretive aids 
as opposed to legal rules. The question that arises 
is this: Does a given policy or rule emanating from 
a government entity satisfy the “prescribed by law” 
requirement? It can be seen from the case law that 
a distinction must be drawn between rules that are 
legislative in nature and rules that are administra-
tive in nature.

[59] In Committee for the Commonwealth of 
Canada, the Court was divided on the issue of 
whether the internal directives or policies applied 
by the airport managers in administering the regu-
latory scheme at issue in that case were “law”. In 
addition to provincial legislation regulating the 
matter, the airport administration had “an endur-
ing and intransigent policy prohibiting all forms 
of solicitation and advertising” (p. 185). The trial 
judge found that an airport manager had been 
acting in accordance with this established policy 
when he prohibited the claimants from disseminat-
ing political messages at the airport. Lamer C.J., 
writing for himself and Sopinka J., expressed the 
opinion that because of their informal and internal 
nature, including the fact that they were not known 
to the public, the internal directives or policies 
could not possibly qualify as “law” prescribing the 
government action (p. 164).

[60] McLachlin J. (La Forest J. concurring) was 
of the view that the internal directives or policies 
were “law” because they were made pursuant to the 
Crown’s common law right to manage its property 
(at p. 244):

. . . I would incline to the view that the act of the airport 
officials in preventing [the claimants] from handing 
out leaflets and soliciting members constitutes a limit 
prescribed by law because the officials were acting 
pursuant to the Crown’s legal rights as owner of the 
premises.
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[61] La décision de la Cour a finalement reposé 
sur la constitutionnalité du règlement, et la ques-
tion de savoir si une directive ou politique interne 
peut être considérée comme « une règle de droit » 
au sens de l’article premier n’a pas été tranchée de 
manière définitive.

[62] La question s’est de nouveau posée dans l’af-
faire Little Sisters. Le litige portait sur des directi-
ves internes appliquées par les fonctionnaires des 
douanes dans le cadre de l’administration de la Loi 
sur les douanes. Sous forme de mémorandum, ces 
directives interprétaient les normes établies par la 
loi. Au nom des juges majoritaires, le juge Binnie 
affirme (par. 85) :

. . . le Mémorandum [. . .] n’était rien de plus qu’un outil 
administratif interne à l’intention des inspecteurs des 
douanes. Il n’avait pas force de loi. Il n’aurait jamais 
pu être invoqué en cour par les Douanes pour défendre 
une prohibition contestée [. . .] C’est [. . .] la décision 
législative, et non le guide, qui a constitué la privation 
[de liberté d’expression pour les demandeurs]. Il est 
tout simplement impossible aux tribunaux de contrôler 
la conformité à la Charte de la multitude de guides et 
manuels internes préparés par la fonction publique pour 
assister les fonctionnaires dans leur travail. Les tribu-
naux s’attachent à la légalité des décisions et non à la 
qualité des guides, bien que le sort de l’un ne soit évi-
demment pas indépendant du sort de l’autre.

[63] Ce que démontrent les arrêts Comité pour 
la République du Canada et Little Sisters est une 
préoccupation concernant le caractère administra-
tif des politiques et directives des entités gouverne-
mentales en cause. La règle de nature administra-
tive touche à l’application de lois formant un régime 
législatif; sa raison d’être est l’efficacité adminis-
trative. La question déterminante est donc celle de 
savoir si la politique s’attache à la régie interne. 
Dans un tel cas, elle est destinée à une application 
interne et elle est souvent de nature informelle; son 
adoption ne requiert pas l’autorisation expresse 
du législateur. Une telle règle ou politique sert à 
l’interprétation des dispositions d’une loi ou d’un 
règlement. Elle ne saurait être assimilée elle-même 
à une règle de droit qui restreint un droit constitu-
tionnel. Ni un guide d’interprétation ni une politi-
que n’ont pour objet d’établir les droits et les obli-
gations d’une personne non plus que de créer des 

[61] The decision ultimately turned on the con-
stitutional validity of the regulations, and the ques-
tion whether internal directives or policies can be 
considered to be “law” within the meaning of s. 1 
was left without a definitive answer.

[62] The issue was again addressed in Little 
Sisters, a case concerning the use of internal 
guidelines by custom officials in administering 
the Customs Act. The guidelines which were in 
the form of a memorandum, interpreted standards 
set out in the legislation. Binnie J., writing for the 
majority, stated (at para. 85):

. . . the Memorandum . . . was nothing more than an 
internal administrative aid to Customs inspectors. 
It was not law. It could never have been relied upon 
by Customs in court to defend a challenged prohibi-
tion. . . . It is the statutory decision . . . not the manual, 
that constituted the denial [of the claimants’ freedom 
of expression]. It is simply not feasible for the courts to 
review for Charter compliance the vast array of manu-
als and guides prepared by the public service for the 
internal guidance of officials. The courts are concerned 
with the legality of the decisions, not the quality of the 
guidebooks, although of course the fate of the two are 
not unrelated.

[63] What Committee for the Commonwealth of 
Canada and Little Sisters demonstrate is a con-
cern about the administrative nature of the poli-
cies and guidelines of the government entities in 
question. Administrative rules relate to the imple-
mentation of laws contained in a statutory scheme 
and are created for the purpose of administrative 
efficiency. The key question is thus whether the 
policies are focussed on “indoor” management. In 
such a case, they are meant for internal use and are 
often informal in nature; express statutory author-
ity is not required to make them. Such rules or poli-
cies act as interpretive aids in the application of a 
statute or regulation. They cannot in and of them-
selves be viewed as “law” that prescribes a limit on 
a Charter right. An interpretive guideline or policy 
is not intended to establish individuals’ rights and 
obligations or to create entitlements. Moreover, 
such documents are usually accessible only within 
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droits. En outre, ils ne sont habituellement acces-
sibles qu’au sein de l’entité gouvernementale et 
sont donc sans utilité pour informer le citoyen qui 
doit être en mesure de connaître toute restriction 
apportée à ses droits constitutionnels. La politique 
de nature administrative, même entendue au sens 
le plus large, n’est pas une « règle de droit » pour 
les besoins de l’article premier, car sa raison d’être 
n’est pas d’offrir un fondement juridique à l’action 
gouvernementale.

[64] La politique qui n’est pas administrative 
par nature et qui satisfait à certaines exigences 
peut constituer une « règle de droit ». Pour qu’elle 
soit de nature législative, la politique doit établir 
une norme d’application générale adoptée par une 
entité gouvernementale en vertu de son pouvoir de 
réglementation. Un tel pouvoir existe lorsque le 
législateur fédéral ou provincial a délégué un pou-
voir à l’entité gouvernementale aux fins précisé-
ment d’adopter des règles obligatoires d’application 
générale établissant les droits et les obligations des 
personnes qui y sont assujetties (D. C. Holland et 
J. P. McGowan, Delegated Legislation in Canada 
(1989), p. 103). Point n’est besoin, pour l’appli-
cation de l’article premier de la Charte, que ces 
règles revêtent la forme de textes réglementaires. 
Dans la mesure où leurs lois habilitantes permet-
tent aux entités d’adopter des règles obligatoires, où 
leurs politiques établissent des droits et des obliga-
tions d’application générale plutôt que particulière 
et où elles sont suffisamment accessibles et préci-
ses, alors ces politiques sont réputées constituer des 
« règles de droit » susceptibles de restreindre un 
droit garanti par la Charte.

[65] Ainsi, lorsqu’une politique gouvernementale 
est autorisée par la loi, qu’elle établit une norme 
générale se voulant obligatoire et qu’elle est suffi-
samment accessible et précise, il s’agit d’une règle 
de nature législative qui constitue une « règle de 
droit ».

[66] La question à trancher dès lors est de savoir 
si les politiques publicitaires des commissions de 
transport constituent « une règle de droit » au sens 
de l’article premier de la Charte.

the government entity and are therefore unhelpful 
to members of the public who are entitled to know 
what limits there are on their Charter rights. No 
matter how broadly the word “law” is defined for 
the purposes of s. 1, a policy that is administra-
tive in nature does not fall within the definition, 
because it is not intended to be a legal basis for 
government action.

[64] Where a policy is not administrative in 
nature, it may be “law” provided that it meets 
certain requirements. In order to be legislative in 
nature, the policy must establish a norm or stand-
ard of general application that has been enacted 
by a government entity pursuant to a rule-making 
authority. A rule-making authority will exist if 
Parliament or a provincial legislature has dele-
gated power to the government entity for the spe-
cific purpose of enacting binding rules of general 
application which establish the rights and obliga-
tions of the individuals to whom they apply (D. C. 
Holland and J. P. McGowan, Delegated Legislation 
in Canada (1989), at p. 103). For the purposes of 
s. 1 of the Charter, these rules need not take the 
form of statutory instruments. So long as the ena-
bling legislation allows the entity to adopt binding 
rules, and so long as the rules establish rights and 
obligations of general rather than specific appli-
cation and are sufficiently accessible and precise, 
they will qualify as “law” which prescribes a limit 
on a Charter right.

[65] Thus, where a government policy is author-
ized by statute and sets out a general norm or stand-
ard that is meant to be binding and is sufficiently 
accessible and precise, the policy is legislative in 
nature and constitutes a limit that is “prescribed by 
law”.

[66] The question which now remains is whether 
the transit authorities’ advertising policies meet the 
“prescribed by law” requirement under s. 1 of the 
Charter.
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3.3.3 Application des principes aux politiques des 
commissions de transport

[67] Il appert des lois habilitantes que les politi-
ques des commissions de transport ont été adoptées 
en vertu des pouvoirs légaux conférés à BC Transit 
et à TransLink.

[68] L’alinéa 3(1)c) de la British Columbia 
Transit Act autorise le conseil d’administration de 
BC Transit [TRADUCTION] « à saisir des occasions 
d’affaires et à participer à des entreprises commer-
ciales à l’égard de ces réseaux, ainsi que des biens 
et des ressources de la commission », sous réserve 
de l’approbation du ministre. L’alinéa 4(4)e) de la 
Loi dispose que le conseil d’administration

[TRADUCTION] surveille l’administration de la com-
mission [de transport] et peut [. . .] par voie de résolu-
tion [. . .] établir des règles relatives à l’exercice de ses 
activités . . .

[69] Le conseil d’administration de TransLink est 
investi d’un pouvoir semblable au par. 2(4) de la 
Greater Vancouver Transportation Authority Act :

[TRADUCTION]

2(4) La commission peut exploiter une entreprise et, 
notamment, conclure des contrats ou d’autres 
arrangements, prendre des règlements, adopter 
des résolutions, établir d’autres documents ou 
ester en justice sous un nom prescrit par règle-
ment du lieutenant-gouverneur en conseil, auquel 
cas la mesure est valable et lie la commission 
comme si elle l’avait prise sous son propre nom.

[70] Ainsi, les lois habilitantes confèrent au 
conseil d’administration de chacune des entités un 
pouvoir discrétionnaire étendu d’adopter des règles 
régissant l’exercice de ses activités, notamment la 
production de revenus pour le réseau de transport en 
commun grâce à la vente de publicité. En outre, sui-
vant les documents versés au dossier, les politiques 
ont été [TRADUCTION] « adoptées après examen » 
par le conseil d’administration de chacune des deux 

3.3.3 Application of the Principles to the Transit 
Authorities’ Policies

[67] A review of the enabling legislation suggests 
that the transit authorities’ policies were adopted 
pursuant to statutory powers conferred on BC 
Transit and TransLink.

[68] Section 3(1)(c) of the British Columbia 
Transit Act authorizes BC Transit’s board of direc-
tors, with the Minister’s approval, “to pursue 
commercial opportunities and undertake or enter 
into commercial ventures in respect of those sys-
tems and the authority’s assets and resources”. 
According to s. 4(4)(e) of the Act, the board of  
directors

must supervise the management of the affairs of the 
[transit] authority and may . . . by resolution . . . estab-
lish rules for the conduct of their affairs . . . .

[69] A similar authority is conferred on 
TransLink’s board under s. 2(4) of the Greater 
Vancouver Transportation Authority Act:

2(4) The authority may carry on business, and, with-
out limiting this, may enter into contracts or 
other arrangements, adopt bylaws, pass resolu-
tions, issue or execute any other record or sue or 
be sued under a name prescribed by regulation 
of the Lieutenant Governor in Council, and any 
contract, bylaw, resolution or other arrangement 
or record entered into, adopted, passed, issued 
or executed, as the case may be, and any suit 
brought, by the authority under the prescribed 
name is as valid and binding as it would be were 
it entered into, adopted, passed, issued, exe-
cuted or brought by the authority under its own  
name.

[70] The enabling statutes thus confer broad dis-
cretionary powers on each entity’s board of direc-
tors to adopt rules regulating the conduct of its 
affairs, including the generation of revenue for 
the public transportation system through advertis-
ing sales. Further, according to documents filed 
in the record, the policies were “reviewed and 
adopted” by the boards of both entities (Appellants’ 
Joint Record, at pp. 179 and 326). The policies 
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entités (dossier conjoint des appelantes, p. 179 et 
326), de sorte qu’elles semblent avoir été adoptées 
de manière formelle.

[71] Il paraît logique que le législateur qui auto-
rise l’adoption de règles par une entité gouver-
nementale veuille également, sauf indications 
contraires, que ces règles soient obligatoires. En 
l’espèce, TransLink peut [TRADUCTION] « établir 
des règles » et « conclure des contrats », « pren-
dre des règlements » et « adopter des résolutions ». 
Règlements et contrats ont force obligatoire. 
Dans le contexte des dispositions habilitantes, on 
peut inférer que les résolutions ont la même force 
obligatoire que les autres instruments qui y sont  
énumérés.

[72] Les politiques ne sont pas de nature admi-
nistrative puisqu’elles ne sont pas destinées à une 
application interne comme guide d’interpréta-
tion de « règles » établies par le régime législatif. 
Elles constituent elles-mêmes des règles établis-
sant les droits des personnes qui y sont assujetties. 
De plus, on peut leur attribuer une portée générale 
en ce qu’elles fixent des normes qui s’appliquent 
à toute personne désireuse de se prévaloir du ser-
vice publicitaire, et non dans certains cas particu-
liers. Elles sont donc assimilables à des « règles 
de droit » au sens de l’article premier et satisfont 
à l’exigence de la restriction « par une règle de 
droit » lorsqu’elles sont suffisamment accessibles et 
précises.

[73] À mon avis, les politiques publicitaires des 
commissions de transport sont à la fois acces-
sibles et précises. Elles peuvent être consultées 
par tout membre du grand public désireux de se 
servir des autobus des commissions de transport 
comme support publicitaire, et elles énoncent clai-
rement quels genres de publicité sont acceptés ou 
non. Ainsi, les restrictions apportées à l’expression 
sont accessibles et formulées avec suffisamment 
de précision pour permettre aux annonceurs éven-
tuels de comprendre ce qui est écarté. Par consé-
quent, les politiques publicitaires sont de nature 
législative et des droits y sont restreints « par une 
règle de droit » au sens de l’article premier de la 
Charte.

therefore appear to have been adopted in a formal  
manner.

[71] Where a legislature has empowered a gov-
ernment entity to make rules, it seems only logical, 
absent evidence to the contrary, that it also intended 
those rules to be binding. In this case, TransLink is 
empowered to “establish rules” and to “enter into 
contracts”, “adopt bylaws” and “pass resolutions”. 
Bylaws and contracts are intended to bind. In the 
context of the enabling provisions, it follows that 
resolutions have the same binding effect as the 
other enumerated instruments.

[72] The policies are not administrative in nature, 
as they are not meant for internal use as an inter-
pretive aid for “rules” laid down in the legislative 
scheme. Rather, the policies are themselves rules 
that establish the rights of the individuals to whom 
they apply. Moreover, the policies can be said to 
be general in scope, since they establish standards 
which are applicable to all who want to take advan-
tage of the advertising service rather than to a spe-
cific case. They therefore fall within the meaning 
of the word “law” for the purposes of s. 1 and will 
satisfy the “prescribed by law” requirement pro-
vided that they are sufficiently accessible and pre-
cise.

[73] In my view, the transit authorities’ advertis-
ing policies are both accessible and precise. They 
are made available to members of the general 
public who wish to advertise on the transit author-
ities’ buses, and they clearly outline the types of 
advertisements that will or will not be accepted. 
Thus, the limits on expression are accessible and 
are worded precisely enough to enable potential 
advertisers to understand what is prohibited. The 
limits resulting from the policies are therefore leg-
islative in nature and are “limits prescribed by law” 
within the meaning of s. 1 of the Charter.
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3.3.4 Justification des restrictions dans une société 
libre et démocratique

[74] L’étape suivante consiste à déterminer si l’at-
teinte est justifiée dans le cadre d’une société libre 
et démocratique au regard des principes énoncés 
dans l’arrêt R. c. Oakes, [1986] 1 R.C.S. 103. Pour 
faciliter leur consultation, je reproduis de nouveau 
le libellé des politiques attaquées :

[TRADUCTION]

POLITIQUE :

. . .

2. Seule est acceptée la publicité qui communi-
que de l’information sur des biens, des services, 
des messages d’intérêt public et des événements  
publics.

. . .

Conditions et restrictions

. . .

7. Est exclue toute publicité susceptible, au regard 
des normes sociales reconnues, d’offenser une per-
sonne ou un groupe de personnes ou de susciter la 
controverse.

. . .

9. Est exclue toute publicité qui promeut ou conteste 
une idéologie ou une philosophie politique, un 
point de vue, une politique ou une mesure, ou qui 
renseigne sur une assemblée, un rassemblement ou 
un événement politique, un parti politique ou la 
candidature d’une personne à une fonction politi-
que ou à une charge publique.

[75] Le juge de première instance retient, quoi-
que avec une certaine hésitation, la thèse des com-
missions de transport selon laquelle les politiques 
répondent à l’objectif suffisamment urgent et réel 
d’offrir [TRADUCTION] « un réseau de transport en 
commun sûr et accueillant » (par. 110). Cependant, 
il conclut ensuite que les politiques des commis-
sions de transport n’ont pas de lien rationnel avec 
le prétendu objectif de sûreté, puisqu’il est peu 

3.3.4 Are the Limits Justified in a Free and 
Democratic Society?

[74] The next step in the analysis is to determine 
whether the infringement is justified in a free and 
democratic society. The principles were set out in 
R. v. Oakes, [1986] 1 S.C.R. 103. For ease of refer-
ence, I will now reproduce the text of the impugned 
policies once again:

POLICY:

. . .

2. Advertisements, to be accepted, shall be limited to 
those which communicate information concerning 
goods, services, public service announcements and 
public events.

. . .

Standards and Limitations

. . .

7. No advertisement will be accepted which is likely, 
in the light of prevailing community standards, to 
cause offence to any person or group of persons or 
create controversy;

. . .

9. No advertisement will be accepted which advocates 
or opposes any ideology or political philosophy, 
point of view, policy or action, or which conveys 
information about a political meeting, gathering 
or event, a political party or the candidacy of any 
person for a political position or public office;

[75] The trial judge accepted, albeit with some 
hesitation, the transit authorities’ submission that 
their policies had a sufficiently pressing and sub-
stantial objective of providing “a safe, welcoming 
public transit system” (para. 110). However, he went 
on to conclude that the policies were not rationally 
connected to the purported objective of ensuring 
safety, as it was doubtful that “the kind or extent 
of the controversy that might be provoked by such 
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probable que [TRADUCTION] « la nature ou l’am-
pleur de la controverse susceptible d’être susci-
tée par les publicités présente un risque pour la 
sûreté » (par. 114). Il ajoute que l’exclusion totale 
de la publicité politique ou par ailleurs partisane ne 
porte pas atteinte le moins possible à la liberté d’ex-
pression et que les avantages allégués de la restric-
tion de la publicité ne l’emportent pas sur ses effets 
préjudiciables (par. 122 et 131). La Cour d’appel ne 
se prononce pas sur ce point.

[76] Je reconnais que les politiques ont été adop-
tées dans le but d’offrir « un réseau de transport 
en commun sûr et accueillant » et qu’il s’agit d’un 
objectif suffisamment important pour justifier la 
restriction de la liberté d’expression. Toutefois, à 
l’instar du juge de première instance, je ne suis pas 
convaincue que l’exclusion de tout contenu politique 
aux articles 2, 7 et 9 ait un lien rationnel avec l’ob-
jectif. J’ai du mal à concevoir que la présence d’un 
message politique sur le côté d’un autobus puisse 
rendre le transport en commun moins sûr ou moins 
accueillant pour les usagers. Le caractère politique 
d’une publicité ne saurait créer un environnement 
dangereux ou hostile. Ce serait plutôt le caractère 
offensant du message — lorsque, par exemple, son 
contenu est discriminatoire ou incite à la violence 
ou au terrorisme, peu importe qu’il s’agisse d’une 
publicité commerciale ou politique — qui irait à 
l’encontre de l’objectif d’offrir un réseau de trans-
port en commun sûr et accueillant.

[77] Si j’avais vu un lien rationnel entre l’objec-
tif et les restrictions prévues aux articles 2, 7 et 9, 
je serais néanmoins arrivée à la conclusion que le 
moyen choisi pour réaliser l’objectif n’est ni raison-
nable ni proportionné au droit des intimées d’exer-
cer leur liberté d’expression garantie à l’al. 2b) de 
la Charte en diffusant leurs messages. La publicité 
commerciale est autorisée, mais pas la publicité 
politique. Plus particulièrement, l’article 2 de cha-
cune des politiques prévoit que seule est acceptée la 
publicité [TRADUCTION] « qui communique de l’in-
formation sur des biens, des services, des messages 
d’intérêt public et des événements publics », écar-
tant de ce fait celle qui transmet un message poli-
tique. L’article 7 renvoie pour sa part aux normes 
sociales reconnues pour déterminer si une publicité 

advertisements could create a safety risk” (para. 
114). He also found that the total ban on political 
and other advocacy advertising did not constitute a 
minimal impairment of freedom of expression and 
that the alleged benefits of the advertising restric-
tions did not outweigh their detrimental effects 
(paras. 122 and 131). The Court of Appeal did not 
address this issue.

[76] I accept that the policies were adopted for 
the purpose of providing “a safe, welcoming public 
transit system” and that this is a sufficiently impor-
tant objective to warrant placing a limit on freedom 
of expression. However, like the trial judge, I am 
not convinced that the limits on political content 
imposed by articles 2, 7 and 9 are rationally con-
nected to the objective. I have some difficulty seeing 
how an advertisement on the side of a bus that con-
stitutes political speech might create a safety risk 
or an unwelcoming environment for transit users. 
It is not the political nature of an advertisement 
that creates a dangerous or hostile environment. 
Rather, it is only if the advertisement is offensive 
in that, for example, its content is discriminatory or 
it advocates violence or terrorism — regardless of 
whether it is commercial or political in nature — 
that the objective of providing a safe and welcom-
ing transit system will be undermined.

[77] Had I found a rational connection between 
the objective and the limits imposed by articles 
2, 7 and 9, I would nevertheless have concluded 
that the means chosen to implement the objective 
was neither reasonable nor proportionate to the 
respondents’ interest in disseminating their mes-
sages pursuant to their right under s. 2(b) of the 
Charter to freedom of expression. The policies 
allow for commercial speech but prohibit all politi-
cal advertising. In particular, article 2 of the poli-
cies limits the types of advertisements that will 
be accepted to “those which communicate infor-
mation concerning goods, services, public service 
announcements and public events”, thereby exclud-
ing advertisements which communicate politi-
cal messages. Article 7, on the other hand, refers 
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est susceptible [TRADUCTION] « d’offenser une per-
sonne ou un groupe de personnes ou de susciter la 
controverse ». La norme socialement reconnue de 
la tolérance peut constituer un rempart raisonnable 
contre la publicité offensante, mais l’exclusion de 
toute publicité pouvant « susciter la controverse » a 
une portée trop grande. Dans une société démocra-
tique, on s’attend des citoyens, y compris des usa-
gers du transport en commun, qu’ils tolèrent un cer-
tain degré de controverse. Enfin, l’article 9 est celui 
qui écarte le plus explicitement la publicité politi-
que. Il prohibe toute forme de contenu politique, 
que celui-ci compromette ou non la sûreté du trans-
port en commun ou son caractère accueillant. En 
somme, une forme d’expression à laquelle est atta-
ché un grand prix est exclue totalement d’un espace 
public qui constitue un important lieu d’expression 
publique. Les politiques ne portent donc pas atteinte 
le moins possible à la liberté d’expression.

[78] La constatation du caractère excessif de la 
restriction en l’espèce ne signifie pas que le gou-
vernement ne peut pas limiter l’expression dans 
l’espace publicitaire d’un autobus. Il ressort de la 
jurisprudence de la Cour relative à l’article premier 
et à la liberté d’expression que le lieu importe, tout 
comme l’auditoire. La limite qui n’est pas justifiée 
à un endroit peut donc l’être dans un autre. La pré-
sence probable d’enfants ou le caractère volontaire 
ou non de la présence des gens comptent égale-
ment. Dans l’affaire Canada (Procureur général) 
c. JTI-Macdonald Corp., 2007 CSC 30, [2007] 2 
R.C.S. 610, l’une des dispositions en cause limitait 
la publicité du tabac destinée aux jeunes ou celle 
faite dans les lieux qu’ils fréquentaient ou dans les 
publications qu’ils lisaient. La Cour a conclu que la 
disposition était justifiée par la nécessité de proté-
ger les jeunes en raison de leur vulnérabilité (par. 
93-94). Dans le contexte pénal, elle a considéré 
que l’indécence au sens du Code criminel tenait en 
partie au lieu, c’est-à-dire que certains actes sont 
indécents à certains endroits, mais pas à d’autres, 
plus privés : R. c. Labaye, 2005 CSC 80, [2005] 
3 R.C.S. 728, par. 42-43; R. c. Tremblay, [1993] 2 
R.C.S. 932, p. 960-961.

[79] La justification de limites apportées à la 
publicité tient donc au contexte. Nous ne sommes 

to prevailing community standards as a measur-
ing stick for whether an advertisement is likely “to 
cause offence to any person or group of persons or 
create controversy”. While a community standard 
of tolerance may constitute a reasonable limit on 
offensive advertisements, excluding advertisements 
which “create controversy” is unnecessarily broad. 
Citizens, including bus riders, are expected to put 
up with some controversy in a free and democratic 
society. Finally, article 9 represents the most overt 
restriction on political advertisements, as it bans all 
forms of political content regardless of whether the 
message actually contributes to an unsafe or unwel-
coming transit environment. In sum, the policies 
amount to a blanket exclusion of a highly valued 
form of expression in a public location that serves 
as an important place for public discourse. They 
therefore do not constitute a minimal impairment 
of freedom of expression.

[78] The fact that the limits are overbroad in 
the instant case does not mean that the govern-
ment cannot limit speech in bus advertisements. 
It is clear from this Court’s s. 1 jurisprudence on 
freedom of expression that location matters, as 
does the audience. Thus, a limit which is not justi-
fied in one place may be justified in another. And 
the likelihood of children being present matters, 
as does the audience’s ability to choose whether 
to be in the place. In Canada (Attorney General) 
v. JTI-Macdonald Corp., 2007 SCC 30, [2007] 2 
S.C.R. 610, at paras. 93-94, one of the provisions at 
issue limited tobacco advertising that was appeal-
ing to young people or was published in places fre-
quented or publications read by young people. This 
provision was held to be justified on the basis of 
the need to protect youths because of their vulner-
ability. In the criminal law context, this Court has 
held that the concept of indecency in the Criminal 
Code depends in part on location in that conduct 
that is indecent in one place may not be indecent 
in another more private place: R. v. Labaye, 2005 
SCC 80, [2005] 3 S.C.R. 728, at paras. 42-43; R. v. 
Tremblay, [1993] 2 S.C.R. 932, at pp. 960-61.

[79] Thus, limits on advertising are contextual. 
Although we are not required to review the proposed 
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pas appelés à examiner les normes qu’il propose, 
mais le Code canadien des normes en publicité, 
auquel renvoient les politiques des commissions de 
transport, pourrait servir de guide pour établir des 
limites raisonnables, y compris en ce qui concerne 
le caractère discriminatoire d’une annonce publi-
citaire ou encore, la violence ou d’autres actes illé-
gaux qui y sont encouragés ou tolérés. Cependant, 
comme les commissions de transport n’ont pas 
invoqué l’article premier, le commentaire qui pré-
cède ne vise qu’à offrir des repères pour déterminer 
ce qui est susceptible d’être justifié, toute décision 
à cet égard dépendant des faits de l’espèce.

[80] En somme, on recourt désormais couram-
ment à l’espace publicitaire des autobus pour com-
muniquer efficacement de l’information au grand 
public. Dans l’exercice de leur pouvoir sur l’utili-
sation de cet espace, les commissions de transport 
n’ont pas respecté le critère de l’atteinte minimale 
à la liberté d’expression politique, laquelle est au 
cœur de la protection prévue à l’al. 2b). J’arrive 
à la conclusion que dans la mesure où ils interdi-
sent la publicité politique sur les côtés des autobus, 
les articles 2, 7 et 9 des politiques restreignent de 
manière injustifiée la liberté d’expression des inti-
mées garantie à l’al. 2b).

4. Réparation

[81] Après avoir conclu que les politiques publi-
citaires des commissions de transport violent le 
droit des intimées garanti à l’al. 2b) de la Charte, il 
faut accorder la réparation qui s’impose. Les juges 
majoritaires de la Cour d’appel ont déclaré « inopé-
rants » les articles 7 et 9 de ces politiques. La juge 
Prowse a rendu le jugement déclaratoire sollicité 
par les intimées sur le fondement soit du par. 52(1) 
de la Loi constitutionnelle de 1982, dans la mesure 
où chacune des politiques en cause constitue une 
« règle de droit » au sens de cet article, soit du par. 
24(1) de la Charte dans le cas contraire, car elle 
était convaincue que le libellé de ce dernier para-
graphe était assez général pour permettre l’octroi 
de la réparation demandée par les intimées. Devant 
notre Cour, BC Transit n’a pas abordé la question 
de la réparation. Pour sa part, TransLink indique 
brièvement qu’aucune réparation ne s’offre aux 

standards, the Canadian Code of Advertising 
Standards, which is referred to in the transit author-
ities’ advertising policies, could be used as a guide 
to establish reasonable limits, including limits on 
discriminatory content or on ads which incite or 
condone violence or other unlawful behaviour. 
Given that the transit authorities did not raise s. 1, 
however, the above comment is intended merely to 
provide guidance on what may be justified, but the 
determination of what is justified will depend on 
the facts in the particular case.

[80] In sum, advertising on buses has become 
a widespread and effective means for conveying 
messages to the general public. In exercising their 
control over such advertising, the transit authorities 
have failed to minimize the impairment of political 
speech, which is at the core of s. 2(b) protection. I 
conclude that, to the extent that articles 2, 7 and 9 
prohibit political advertising on the sides of buses, 
they place an unjustifiable limit on the respond-
ents’ right under s. 2(b) of the Charter to freedom 
of expression.

4. Remedy

[81] In light of the conclusion that the impugned 
policies violate the respondents’ rights under s. 
2(b) of the Charter, an appropriate remedy must 
be granted. The majority of the Court of Appeal 
declared that articles 7 and 9 of the transit author-
ities’ advertising policies were of “no force and 
effect”. Prowse J.A. granted the declarations 
sought by the respondents either on the basis of s. 
52(1) of the Constitution Act, 1982 if the policies 
are “law” within the meaning of that section, or on 
the basis of s. 24(1) of the Charter if they are not, 
as she was satisfied that the language of s. 24(1) is 
broad enough to encompass the remedy sought by 
the respondents. In this Court, BC Transit has not 
addressed the issue of remedy. As for TransLink, 
it briefly states, on the basis that the policies are 
not “law” for the purposes of s. 52(1) and that 
the respondents did not seek a declaration under 
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intimées parce que les politiques publicitaires ne 
sont pas des « règles de droit » au sens du par. 52(1) 
et, qu’au procès, les intimées n’ont pas sollicité de 
jugement déclaratoire en application du par. 24(1).

[82] Dans l’arrêt R. c. Ferguson, 2008 CSC 6, 
[2008] 1 R.C.S. 96, la juge en chef McLachlin, 
s’exprimant au nom de tous les juges de la Cour, 
affirme que « [l]e tribunal qui conclut à la violation 
d’un droit garanti par la Charte a l’obligation d’ac-
corder une réparation efficace » (par. 34). Reste à 
savoir si le jugement déclaratoire doit s’appuyer sur 
le par. 52(1) de la Loi constitutionnelle de 1982 ou 
sur le par. 24(1) de la Charte.

4.1 Le choix entre le par. 24(1) de la Charte et le 
par. 52(1) de la Loi constitutionnelle de 1982

[83] Dans l’arrêt Ferguson, la juge en chef 
McLachlin explique en outre que les réparations 
pouvant être accordées pour la violation d’un droit 
constitutionnel sont régies par les par. 24(1) de la 
Charte et 52(1) de la Loi constitutionnelle de 1982, 
et que chacune de ces dispositions a un objectif 
réparateur différent :

Le paragraphe 52(1) offre une réparation lorsque des 
dispositions législatives violent des droits garantis par 
la Charte, que ce soit par leur objet ou par leur effet, 
tandis que le par. 24(1) offre un recours pour les actes 
gouvernementaux qui violent des droits garantis par la 
Charte. Il permet un recours personnel contre les actes 
gouvernementaux inconstitutionnels et, contrairement au 
par. 52(1), seule peut s’en prévaloir la partie qui allègue 
une atteinte à ses propres droits constitutionnels : Big M; 
R. c. Edwards, [1996] 1 R.C.S. 128. Notre Cour a répété 
à maintes reprises que la validité des lois relève de l’art. 
52 de la Loi constitutionnelle de 1982, tandis que la vali-
dité des actes du gouvernement relève de l’art. 24 de la 
Charte : Schachter; R. c. 974649 Ontario Inc., [2001] 3 
R.C.S. 575, 2001 CSC 81. [En italique dans l’original; 
par. 61.]

[84] Les intimées contestent la constitutionnalité 
des politiques publicitaires. Elles ne sollicitent pas 
un jugement déclarant inopérant le refus des com-
missions de transport de diffuser leurs publicités. 
En d’autres mots, elles ne contestent pas la consti-
tutionnalité d’« actes gouvernementaux » accom-
plis dans l’administration d’un régime législatif 

s. 24(1) at trial, that no remedy is available to the 
respondents.

[82] McLachlin C.J., writing for a unanimous 
Court in R. v. Ferguson, 2008 SCC 6, [2008] 1 
S.C.R. 96, stated that “[a] court which has found 
a violation of a Charter right has a duty to pro-
vide an effective remedy” (para. 34). The question 
is whether the declaration ought to be based on s. 
52(1) of the Constitution Act, 1982 or on s. 24(1) of 
the Charter.

4.1 Choice Between Section 24(1) of the Charter 
and Section 52(1) of the Constitution Act, 
1982

[83] In Ferguson, McLachlin C.J. explained that 
remedies for Charter violations are governed by s. 
24(1) of the Charter and s. 52(1) of the Constitution 
Act, 1982, and that each of them serves different 
remedial purposes:

Section 52(1) provides a remedy for laws that violate 
Charter rights either in purpose or in effect. Section 
24(1), by contrast, provides a remedy for government 
acts that violate Charter rights. It provides a personal 
remedy against unconstitutional government action and 
so, unlike s. 52(1), can be invoked only by a party alleg-
ing a violation of that party’s own constitutional rights: 
Big M; R. v. Edwards, [1996] 1 S.C.R. 128. Thus this 
Court has repeatedly affirmed that the validity of laws 
is determined by s. 52 of the Constitution Act, 1982, 
while the validity of government action falls to be 
determined under s. 24 of the Charter: Schachter; R. v. 
974649 Ontario Inc., [2001] 3 S.C.R. 575, 2001 SCC 81. 
[Emphasis in original; para. 61.]

[84] The respondents are challenging the consti-
tutional validity of the impugned advertising poli-
cies. They do not seek a declaration that the transit 
authorities’ decision to refuse to post their adver-
tisements is of no force or effect. In other words, 
they are not challenging the validity of “government 
action” taken in administering a valid legislative 
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valide. Elles s’en prennent plutôt aux politiques qui 
fondent le refus et demandent donc qu’un jugement 
les déclare « inopérantes ». Selon l’approche pro-
posée par la juge en chef McLachlin dans l’arrêt 
Ferguson, il faut se demander si chacune des poli-
tiques est une « règle de droit » pour les besoins du 
par. 52(1) de la Loi constitutionnelle de 1982. Dans 
l’affirmative, la réparation reposera sur cette dispo-
sition, et non sur le par. 24(1).

[85] Le paragraphe 52(1) de la Loi constitution-
nelle de 1982 est rédigé comme suit :

La Constitution du Canada est la loi suprême du Canada; 
elle rend inopérantes les dispositions incompatibles de 
toute autre règle de droit.

The Constitution of Canada is the supreme law of 
Canada, and any law that is inconsistent with the provi-
sions of the Constitution is, to the extent of the incon-
sistency, of no force or effect.

[86] Le paragraphe 52(1) garantit la suprématie 
de la Constitution du Canada, et afin d’assurer cette 
suprématie, la Cour a toujours interprété largement 
le terme « règle de droit » qui y est employé. Dans 
l’arrêt Dolphin Delivery, la Cour a conclu que le 
libellé du par. 52(1) englobait la common law. Dans 
l’arrêt Douglas/Kwantlen Faculty Assn., les juges 
majoritaires ont statué que le par. 52(1) conférait 
à l’arbitre le pouvoir d’accorder réparation pour la 
violation d’un droit constitutionnel par une conven-
tion collective.

[87] Il faut donc déterminer si la politique obliga-
toire d’application générale adoptée par une entité 
gouvernementale peut être qualifiée de « règle de 
droit » aux fins du par. 52(1). Bien que le libellé 
général du par. 24(1) semble également permettre le 
prononcé d’un jugement déclaratoire dont l’effet est 
semblable à celui fondé sur le par. 52(1), il convient 
davantage de statuer sur les règles adoptées par une 
entité gouvernementale en fonction du par. 52(1), 
et ce, pour deux raisons. Premièrement, comme le 
souligne la Cour dans l’arrêt Ferguson, il est impor-
tant de statuer sur une « règle de droit » invalide en 
application du par. 52(1) et de faire ainsi en sorte 
qu’une disposition incompatible ne demeure pas 
« en vigueur » (par. 65-66) :

scheme. Rather, the respondents are challenging 
the validity of the policies upon which the refusal 
was based, and therefore seek a declaration that 
the impugned policies themselves are of “no force 
or effect”. On the face of the approach proposed 
by McLachlin C.J. in Ferguson, the question is 
whether the policies are “law” for the purposes of 
s. 52(1) of the Constitution Act, 1982. If they are, 
the remedy will lie in s. 52(1), not s. 24(1).

[85] Section 52(1) reads:

The Constitution of Canada is the supreme law of 
Canada, and any law that is inconsistent with the provi-
sions of the Constitution is, to the extent of the incon-
sistency, of no force or effect.

La Constitution du Canada est la loi suprême du Canada; 
elle rend inopérantes les dispositions incompatibles de 
toute autre règle de droit.

[86] Section 52(1) guarantees the supremacy of 
the Constitution of Canada. In order to ensure that 
supremacy, this Court has consistently espoused a 
broad interpretation of the concept of “law” in this 
context. In Dolphin Delivery, the Court held that 
s. 52(1) applies to the common law. In Douglas/
Kwantlen Faculty Assn., the majority held that an 
arbitrator had jurisdiction under s. 52(1) to remedy 
a Charter violation resulting from a provision of a 
collective agreement.

[87] The question, therefore, is whether binding 
policies of general application adopted by a govern-
ment entity can be characterized as “law” for the 
purposes of s. 52(1). While the broad wording of 
s. 24(1) would appear to permit a declaration with 
an effect similar to that of one made under s. 52(1), 
it is more appropriate to deal with rules made by 
government entities under s. 52(1). There are two 
reasons for this. First, as this Court emphasized in 
Ferguson, it is important to deal with invalid “laws” 
under s. 52(1) and thereby ensure that inconsistent 
provisions are “not left on the books” (Ferguson, at 
paras. 65-66):
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La présence du par. 52(1) et de son libellé obliga-
toire permet de croire que les rédacteurs de la Charte 
voulaient que les dispositions législatives inconstitu-
tionnelles soient inopérantes dans la mesure de leur 
incompatibilité, et non qu’elles restent en vigueur sous 
réserve de l’octroi d’une réparation discrétionnaire 
accordée au cas par cas . . .

Comme la Cour l’a souligné dans Seaboyer, s’il est 
possible, en vertu du par. 24(1), de corriger au cas par 
cas les effets inconstitutionnels des dispositions légis-
latives, on pourrait, en théorie, remédier ainsi à toutes 
les violations de la Charte, et le par. 52(1) n’aurait plus 
alors aucune raison d’être [. . .] [I]l y a risque que le 
rôle que devait jouer le par. 52(1) se trouve affaibli 
et que des dispositions législatives qui devraient être 
invalidées — parce que leur portée excessive crée un 
véritable risque que des Canadiens reçoivent un trai-
tement inconstitutionnel — demeurent en vigueur, 
contrairement à ce que voulaient les rédacteurs de  
la Charte.

[88] Deuxièmement, au par. 52(1), les exigences 
moins strictes du droit public en ce qui concerne 
la compétence et la qualité pour agir accroissent 
la possibilité de faire invalider une règle de droit 
inconstitutionnelle eu égard au nombre de juridic-
tions susceptibles d’être saisies et au nombre de 
personnes susceptibles d’intenter le recours. Une 
règle obligatoire d’application générale n’est pas 
un acte gouvernemental individualisé, comme la 
décision d’un arbitre ou d’un organisme gouver-
nemental visant une personne ou une situation en 
particulier. Une règle d’application générale peut 
avoir des répercussions à bien des égards, de sorte 
qu’une réparation de portée générale convient 
mieux qu’une réparation individuelle fondée sur le  
par. 24(1).

[89] L’élargissement du bassin des personnes sus-
ceptibles d’intenter un recours sur le fondement 
de la Constitution et des personnes susceptibles 
d’en bénéficier est conforme à l’esprit qui sous-
tend la suprématie de la Charte. Par conséquent, 
je conclus que la réparation appropriée dans le cas 
d’une règle d’application générale invalide est celle 
qui prend appui sur le par. 52(1) de la Loi consti-
tutionnelle de 1982, et non sur le par. 24(1) de la  
Charte.

The presence of s. 52(1) with its mandatory word-
ing suggests an intention of the framers of the Charter 
that unconstitutional laws are deprived of effect to the 
extent of their inconsistency, not left on the books sub-
ject to discretionary case-by-case remedies . . . .

As pointed out in Seaboyer, if the unconstitutional 
effects of laws are remediable on a case-by-case basis 
under s. 24(1), in theory all Charter violations could be 
addressed in this manner, leaving no role for s. 52(1). . . . 
[T]he risk is that the role intended for s. 52(1) would be 
undermined and that laws that should be struck down — 
over-inclusive laws that pose a real risk of unconstitu-
tional treatment of Canadians — would remain on the 
books, contrary to the intention of the framers of the 
Charter.

[88] Second, because the public law requirements 
for jurisdiction and standing under s. 52(1) are less 
strict, the possibility of someone seeking a declara-
tion of constitutional invalidity of a law is stronger 
in terms both of the number of potential claimants 
and of the number of possible fora. A binding rule 
of general application is not an individualized form 
of government action like an adjudicator’s decision 
or a decision by a government agency concerning 
a particular individual or a particular set of cir-
cumstances. Rules of general application can have 
wide-ranging effects, which means that the broader 
remedy is more appropriate than an individual 
remedy under s. 24(1).

[89] Ensuring the largest numbers of potential 
claimants and beneficiaries of a constitutional chal-
lenge is in keeping with the spirit of the supremacy 
of the Charter. I conclude, therefore, that the appro-
priate remedy for an invalid rule of general appli-
cation is one under s. 52(1) of the Constitution Act, 
1982, not s. 24(1) of the Charter.
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4.2 L’application des principes aux politiques des 
commissions de transport

[90] Chacune des politiques des commissions 
de transport constitue clairement une « règle de 
droit » au sens du par. 52(1) de la Loi constitution-
nelle de 1982. Elle a été adoptée par une entité gou-
vernementale en vertu de son pouvoir de réglemen-
tation. En l’espèce, les commissions de transport 
ont exercé leur pouvoir de réglementation délé-
gué pour adopter des politiques qui restreignent 
de façon injustifiée la liberté d’expression des inti-
mées. Leurs politiques sont des règles obligatoires 
d’application générale qui établissent les droits des 
citoyens d’utiliser l’espace publicitaire des autobus. 
À mon avis, les politiques publicitaires des com-
missions de transport s’entendent de « règles de 
droit » au sens du par. 52(1) de la Loi constitution-
nelle de 1982 et peuvent par conséquent être décla-
rées inopérantes dans la mesure de leur incompa-
tibilité.

5. Conclusion

[91] Je suis d’avis de rejeter le pourvoi avec dépens 
au motif que le droit à la liberté d’expression des 
intimées garanti à l’al. 2b) de la Charte a été violé 
par les articles 2, 7 et 9 des politiques publicitaires 
des commissions de transport. L’ordonnance de la 
Cour d’appel est donc modifiée de façon qu’il y soit 
déclaré que l’article 2 est également incompatible 
avec la protection de la liberté d’expression prévue 
par la Charte et inopérant. Il y a lieu de répondre 
aux questions constitutionnelles de la manière sui-
vante :

1. La Charte canadienne des droits et libertés 
s’applique-t-elle, suivant son article 32, à l’article 2 et 
aux conditions et restrictions nos 7 et 9 des politiques 
publicitaires des commissions de transport?

Réponse : Oui.

2. Dans l’affirmative, l’article 2 et les conditions et res-
trictions nos 7 et 9 des politiques publicitaires des com-
missions de transport contreviennent-elles à l’alinéa 2b) 
de la Charte canadienne des droits et libertés?

Réponse : Oui.

4.2 Application of the Principles to the Transit 
Authorities’ Policies

[90] The transit authorities’ policies clearly come 
within the meaning of “law” for the purposes of 
s. 52(1) of the Constitution Act, 1982. They were 
adopted by government entities pursuant to a rule-
making power. On the facts of the case, the transit 
authorities used their delegated rule-making power 
to adopt policies which unjustifiably limited the 
respondents’ freedom of expression. Those poli-
cies are binding rules of general application that 
establish the rights of members of the public who 
seek to advertise on the transit authorities’ buses. 
In my view, the transit authorities’ advertising pol-
icies are “law” within the meaning of s. 52(1) of 
the Constitution Act, 1982 and can therefore be 
declared of no force or effect to the extent of their 
inconsistency.

5. Conclusion

[91] I would dismiss the appeal with costs on the 
basis that the respondents’ right under s. 2(b) of the 
Charter to freedom of expression was violated by 
articles 2, 7 and 9 of the transit authorities’ adver-
tising policies. Accordingly, the Court of Appeal’s 
order is varied by the addition of a declaration 
that article 2 is also inconsistent with the protec-
tion of freedom of expression guaranteed under the 
Charter and of no force and effect. I would answer 
the constitutional questions as follows:

1. Does the Canadian Charter of Rights and Freedoms 
apply, pursuant to section 32 of the Canadian Charter 
of Rights and Freedoms, to clause 2 and the Standards 
and Limitations numbered 7 and 9 of the transit author-
ities’ advertising policies?

Answer: Yes.

2. If so, do clause 2 and the Standards and Limitations 
numbered 7 and 9 of the transit authorities’ advertising 
policies infringe section 2(b) of the Canadian Charter 
of Rights and Freedoms?

Answer: Yes.
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3. Dans l’affirmative, la contravention constitue-t-elle 
une restriction raisonnable apportée par une règle de 
droit et dont la justification peut se démontrer dans une 
société libre et démocratique par application de l’article 
premier de la Charte canadienne des droits et libertés?

Réponse : Non.

Version française des motifs rendus par

Le juge fish —

I

[92] Pour produire des recettes, les appelantes 
exploitaient l’espace publicitaire sur la partie exté-
rieure de leurs autobus. Invoquant leurs politiques 
distinctes (mais pratiquement identiques) en la 
matière, elles ont refusé les annonces des intimées 
au motif que des messages « politiques » y étaient 
transmis.

[93] Je conviens avec la juge Deschamps que 
les appelantes (les « commissions de transport ») 
sont toutes deux des « entités gouvernementales » 
et qu’elles sont donc assujetties à la Charte cana-
dienne des droits et libertés. Je conviens également 
que leurs politiques publicitaires ont porté atteinte à 
la liberté d’expression des intimées et ainsi contre-
venu à l’al. 2b) de la Charte. Enfin, au vu du dos-
sier, j’estime aussi que l’atteinte ne peut être justi-
fiée au regard de l’article premier.

[94] Avec égards, cependant, ma démarche est 
différente et se veut plus directe pour arriver à 
la conclusion que les politiques publicitaires des 
appelantes violent le droit garanti à l’al. 2b) de la 
Charte.

[95] Mon point de départ est le suivant. Au 
Canada, l’al. 2b) confère à la liberté d’expression 
une protection constitutionnelle étendue mais non 
illimitée. Cette liberté vaut pour toute activité par 
laquelle on transmet ou tente de transmettre une 
signification (Irwin Toy Ltd. c. Québec (Procureur 
général), [1989] 1 R.C.S. 927, p. 969). Or, le légis-
lateur ne peut avoir voulu que la Charte protège 
toujours l’expression, aussi largement définie, dans 
tout « endroit » ou « espace » relevant de l’État. 

3. If so, is the infringement a reasonable limit pre-
scribed by law as can be demonstrably justified in a 
free and democratic society under s. 1 of the Canadian 
Charter of Rights and Freedoms?

Answer: No.

The following are the reasons delivered by

fish J. —

I

[92] In order to raise revenues, the appellants 
sold advertising space on the outside of the buses 
they control. Pursuant to their separate but virtu-
ally identical advertising policies, they rejected 
the respondents’ proposed advertisements on the 
ground that they conveyed “political” messages.

[93] I agree with Justice Deschamps that the 
appellants (the “Transit Authorities”) are both 
“government entities” and therefore subject to the 
Canadian Charter of Rights and Freedoms. I agree 
as well that their advertising policies infringed the 
respondents’ freedom of expression and thereby 
contravened s. 2(b) of the Charter. And finally, on 
the record before us, I agree that this infringement 
cannot be justified under s. 1 of the Charter.

[94] With respect, however, I have followed a dif-
ferent and more direct route in concluding that the 
appellants’ advertising policies contravene s. 2(b) 
of the Charter.

[95] My point of departure is this: In virtue of 
s. 2(b), freedom of expression enjoys broad but not 
unbounded constitutional protection in Canada. It is 
a freedom that extends to any activity that conveys 
or attempts to convey a meaning: Irwin Toy Ltd. v. 
Quebec (Attorney General), [1989] 1 S.C.R. 927, at 
p. 969. But the Charter cannot have been intended 
to protect all expression, so broadly defined, at 
all times in every “space” or “place” under gov-
ernmental control. Freedom of expression under 
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La liberté d’expression garantie à l’al. 2b) fait donc 
l’objet de deux limitations.

[96] La première peut être qualifiée d’« interne » 
sur le plan conceptuel. L’État peut limiter à bon 
droit certaines formes d’expression parce qu’elles 
sont intrinsèquement incompatibles avec l’objet et 
la raison d’être de l’al. 2b) de la Charte. Telle est 
la raison pour laquelle elles sont exclues du giron 
constitutionnel.

[97] Cette limitation interne de la liberté d’ex-
pression s’entend d’exceptions interprétées stricte-
ment à la règle générale de la protection étendue 
que consacre l’al. 2b). Les commissions de trans-
port invoquent deux exceptions (ou exclusions) 
reconnues. L’une vise l’activité expressive qui 
impose une obligation substantielle à l’entité gou-
vernementale en cause, et l’autre l’activité expres-
sive qui est manifestement incompatible avec l’es-
pace ou le lieu dans lequel elle est projetée. Je 
reviendrai plus en détail sur ces exceptions, mais 
pour le moment, il suffit de dire qu’aucune ne s’ap-
plique en l’espèce.

[98] En second lieu, la liberté d’expression fait 
également l’objet d’une limitation « externe ». 
Ainsi, même lorsqu’elle bénéficie de la protection 
prévue à l’al. 2b) de la Charte, l’activité expressive 
peut, suivant l’article premier, être légitimement 
restreinte « par une règle de droit, dans des limi-
tes qui soient raisonnables et dont la justification 
puisse se démontrer dans le cadre d’une société 
libre et démocratique ». Sur ce point, je conviens 
avec la juge Deschamps que les politiques publici-
taires contestées ne résistent pas au contrôle consti-
tutionnel. On peut à juste titre considérer qu’elles 
apportent une restriction établie « par une règle de 
droit » au sens de l’article premier. Toutefois, je le 
rappelle, la justification de cette restriction ne sau-
rait se démontrer dans une société libre et démocra-
tique comme la nôtre.

[99] En somme, les politiques publicitaires des 
appelantes ont empêché les intimées d’exercer la 
liberté d’expression que leur garantissait l’al. 2b) de 
la Charte. Qui plus est, le refus opposé aux inti-
mées n’a pas été qu’une conséquence des politiques 

s. 2(b) has therefore been made subject to limita-
tion in two respects.

[96] The first can be conceptually characterized 
as “internal”: Some forms of expression may be 
validly curtailed by government because they are 
inherently inconsistent with the object and purpose 
of s. 2(b) of the Charter. They are for that reason 
left unsheltered by its constitutional umbrella.

[97] This internal limit on freedom of expres-
sion consists in narrowly construed exceptions to 
the general rule of broad protection enshrined in s. 
2(b). Two recognized exceptions, or exclusions, are 
relied on by the Transit Authorities. One concerns 
expressive activity that would impose a significant 
burden on the government entity concerned; the 
other, expressive activity that is manifestly incom-
patible with the space or place where it is sought 
to be exercised. I shall later deal more fully with 
these exclusions; for the moment, it will suffice to 
say that neither applies in this case.

[98] Second, freedom of expression is subject to 
an “external” limitation as well: Even if an expres-
sive activity falls within the protected zone of s. 
2(b) of the Charter, it may be validly curtailed in 
virtue of s. 1 pursuant “to such reasonable limits 
prescribed by law as can be demonstrably justified 
in a free and democratic society”. In this regard, I 
agree with Justice Deschamps that the appellants’ 
impugned advertising policies do not pass constitu-
tional muster. They may be properly characterized 
as a limit “prescribed by law” within the meaning 
of s. 1. As mentioned earlier, however, they are not 
demonstrably justified in a free and democratic 
society like our own.

[99] In short, the appellants’ impugned advertis-
ing policies prevented the respondents from exer-
cising the freedom of expression guaranteed to 
them by s. 2(b) of the Charter. This rejection of the 
respondents’ proposed advertisements, moreover, 
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publicitaires restrictives, mais bien la réalisation de 
leur objet même.

[100] C’est essentiellement sur ce fondement que 
je suis d’avis de rejeter le pourvoi des appelantes. 
Mais avant de poursuivre, bien que cela ressorte 
des propos qui précèdent, j’estime nécessaire d’ex-
primer formellement mon désaccord avec le cadre 
d’analyse utilisé par la juge Deschamps pour cir-
conscrire la liberté d’expression que garantit l’al. 
2b) de la Charte.

[101] Plus particulièrement, je ne puis souscrire à 
l’application qu’elle fait en l’espèce des arrêts Baier 
c. Alberta, 2007 CSC 31, [2007] 2 R.C.S. 673, et 
Montréal (Ville) c. 2952-1366 Québec Inc., 2005 
CSC 62, [2005] 3 R.C.S. 141 (« Ville de Montréal »). 
À mon sens, le premier tient aux faits particuliers 
en cause et la Cour n’entendait pas y établir de nou-
veaux principes constitutionnels. Toujours avec 
égards, je trouve que l’application de l’arrêt Ville 
de Montréal par ma collègue complique indûment 
l’analyse constitutionnelle que commande l’al. 2b) 
de la Charte. Elle crée inutilement un risque véri-
table de portée « trop large » ou « trop limitative », 
deux éventualités qu’il faut s’efforcer d’éviter.

II

[102] J’examine maintenant les deux limitations 
internes de la liberté d’expression invoquées par les 
commissions de transport. Premièrement, les appe-
lantes font valoir que l’acceptation des annonces 
publicitaires des intimées leur aurait imposé une 
obligation substantielle. Deuxièmement, elles pré-
tendent en effet que les publicités proposées sont 
manifestement incompatibles avec l’espace dans 
lequel les intimées veulent les insérer, à savoir les 
côtés de véhicules de transport en commun. Je le 
répète, je suis convaincu que ni l’une ni l’autre des 
exceptions ne s’appliquent dans la présente affaire.

[103] La première exception s’applique lorsque 
la liberté d’expression ne peut être respectée sans 
imposer à l’État une obligation d’aide substantielle, 
qu’il s’agisse de dépenser des fonds publics ou de 
mettre en branle un régime ou un projet complexe 
d’ordre législatif, réglementaire ou administratif. 

was not merely an effect of the restrictive advertis-
ing policies; rather, it was their very purpose.

[100] It is essentially on this basis that I would dis-
miss the appellants’ appeal. And though it is appar-
ent from what I have already said, I feel bound to 
state explicitly, from the outset, that I respectfully 
disagree with the analytical framework adopted by 
Justice Deschamps in circumscribing freedom of 
expression under s. 2(b) of the Charter.

[101] More particularly, I am unable to share my 
colleague’s application in this case of the Court’s 
decisions in Baier v. Alberta, 2007 SCC 31, [2007] 
2 S.C.R. 673, and Montréal (City) v. 2952-1366 
Québec Inc., 2005 SCC 62, [2005] 3 S.C.R. 141 
(“City of Montréal”). In my view, Baier rests on 
its own factual foundation and was not intended 
to break fresh constitutional ground. Again with 
respect, I find that my colleague’s application of 
City of Montréal adds undue complexity to the 
constitutional analysis required under s. 2(b) of 
the Charter. It unnecessarily introduces as well 
real risks of “overinclusion” and “underinclusion”, 
which are both best avoided.

II

[102] I turn now to consider the two internal limits 
on free speech invoked by the Transit Authorities: 
First, they argue that acceptance of the respond-
ents’ advertisements would subject them to a sig-
nificant burden; second, they submit, in effect, that 
the proposed advertisements are manifestly incom-
patible with the space where the respondents wish 
them to appear — the sides of buses used for public 
transportation. As mentioned earlier, I am satisfied 
that neither exception applies in this case.

[103] The first exception concerns freedom of 
expression that cannot be respected without impos-
ing on the government a significant burden of assist-
ance, in the form of expenditure of public funds, or 
the initiation of a complex legislative, regulatory, 
or administrative scheme or undertaking. This 
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Cette limitation interne apportée au droit consti-
tutionnel à la liberté d’expression a été reconnue 
et appliquée par la Cour dans les arrêts suivants :
R. c. Big M Drug Mart Ltd., [1985] 1 R.C.S. 295, 
p. 336; Haig c. Canada, [1993] 2 R.C.S. 995, p. 
1035; Assoc. des femmes autochtones du Canada 
c. Canada, [1994] 3 R.C.S. 627; Delisle c. Canada 
(Sous-procureur général), [1999] 2 R.C.S. 989, par. 
25-26; Baier.

[104] Or, l’exception de l’« obligation substan-
tielle » fait elle-même l’objet d’une exception qui 
ne s’applique pas en l’espèce, mais qui mérite néan-
moins d’être signalée par souci d’exhaustivité. Une 
obligation substantielle peut être imposée à l’État 
lorsque l’intéressé satisfait aux critères stricts de 
l’arrêt Dunmore c. Ontario (Procureur général), 
2001 CSC 94, [2001] 3 R.C.S. 1016, que le juge 
Rothstein résume particulièrement bien dans l’arrêt 
Baier, au par. 27.

[105] L’exception de l’obligation substantielle est 
fermement enracinée dans le paysage constitution-
nel canadien. Dans notre système de gouvernement, 
le pouvoir judiciaire ne peut enjoindre au pouvoir 
législatif de dépenser des fonds publics restreints 
pour donner suite d’une certaine manière à des 
demandes fondées sur la Charte. Certes, dépenses et 
mesures gouvernementales peuvent être entreprises 
d’innombrables façons pour promouvoir les droits et 
libertés constitutionnels, mais vu la limitation des 
ressources disponibles, on considère généralement 
qu’il appartient au législateur, et non aux tribunaux, 
de déterminer les priorités sociales justifiant l’appui 
de l’État. L’exception à ce principe général prévue 
dans l’arrêt Dunmore a une portée limitée et ne 
s’applique essentiellement que lorsqu’un droit fon-
damental ne peut être exercé sans un tel appui.

[106] L’exception de l’obligation substantielle 
tient également compte d’une autre préoccupa-
tion importante. Les tribunaux ne sont pas dotés 
des moyens nécessaires pour surveiller la mise 
en œuvre d’ordonnances judiciaires exigeant des 
mesures complexes et continues de la part d’acteurs 
gouvernementaux. Toute mesure prise néanmoins 
en ce sens pourrait bien entamer l’autonomie des 
pouvoirs exécutif et législatif du gouvernement.

internal limitation on constitutionally protected 
freedom of expression was recognized and applied 
by the Court in R. v. Big M Drug Mart Ltd., [1985] 
1 S.C.R. 295, at p. 336; Haig v. Canada, [1993] 2 
S.C.R. 995, at p. 1035; Native Women’s Assn. of 
Canada v. Canada, [1994] 3 S.C.R. 627; Delisle 
v. Canada (Deputy Attorney General), [1999] 2 
S.C.R. 989, at paras. 25-26; and Baier.

[104] The “significant burden” exception is itself 
subject, however, to an exception that has no appli-
cation here, but should nonetheless be noted for 
the sake of completeness: A significant burden 
can be imposed on government where the claimant 
meets the exacting criteria set out in Dunmore v. 
Ontario (Attorney General), 2001 SCC 94, [2001] 3 
S.C.R. 1016, and particularly well summarized by 
Rothstein J. in Baier, at para. 27.

[105] The significant burden exception is firmly 
rooted in Canada’s constitutional terrain. Under 
our system of government, the judiciary cannot 
be seen to direct the legislative branch to expend 
scarce public resources in order to satisfy Charter 
claims in a particular manner. Clearly, government 
expenditures and initiatives may be undertaken to 
advance Charter rights and freedoms in innumer-
able ways, but given finite resources, it is gener-
ally considered to be a matter for the legislature 
and not the judiciary to determine which social pri-
orities are to receive government assistance. The 
Dunmore exception to this general principle is lim-
ited, and essentially arises only where a fundamen-
tal right cannot otherwise be exercised.

[106] The significant burden exception responds 
as well to another important concern. Judges are ill-
equipped to supervise the implementation of court 
orders that require complex and ongoing responses 
on the part of state actors. Any attempt to do so 
may well trench on the autonomy of the executive 
and legislative branches of government.
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[107] La juge Deschamps conclut au par. 30 de 
ses motifs que l’arrêt Baier établit « les critères 
permettant de déterminer les quelques circonstan-
ces dans lesquelles l’al. 2b) exige du gouvernement 
qu’il mette à la disposition d’une personne ou d’un 
groupe de personnes un mode d’expression ou une 
“tribune” dont l’accès est trop restreint ». Selon elle, 
le même souci n’est pas présent en l’espèce, car les 
politiques en cause excluent un type particulier de 
contenu expressif, et non un groupe de personnes 
(par. 32). Étant donné que la présente affaire porte 
sur la discrimination relative au contenu, et non sur 
l’exclusion d’un groupe, l’arrêt Baier ne s’applique 
pas.

[108] Avec égards, je le répète, j’hésite à attribuer 
à cet arrêt une importance constitutionnelle indé-
pendante des faits particuliers qui le sous-tendent. 
La décision n’offre aucun fondement rationnel jus-
tifiant la discrimination à l’endroit d’un groupe de 
personnes dans le cadre de l’examen relatif à la 
liberté d’expression. Et on ne saurait l’invoquer à 
l’appui de la prétention selon laquelle les commis-
sions de transport (ou d’autres acteurs gouverne-
mentaux) peuvent refuser toutes les publicités d’un 
groupe en particulier, mais ne peuvent refuser cer-
taines d’entre elles en raison de leur teneur poli-
tique. Peu importe le point de vue adopté, l’inter-
prétation téléologique de l’al. 2b) de la Charte ne 
privilégie pas vraiment l’exclusion d’un groupe en 
particulier par rapport à la suppression d’un mes-
sage donné.

[109] Il paraît en effet difficile, sauf de manière 
artificielle, de dissocier la discrimination relative 
à la teneur de celle visant un groupe, car de nom-
breux groupes sont liés entre eux par la teneur de 
leurs convictions ou de leurs préoccupations com-
munes, c’est-à-dire par le « message » qu’ils aspi-
rent à communiquer. Faire taire le messager c’est 
supprimer le message.

[110] Contrairement à ma collègue, je ne crois 
donc pas que, suivant l’arrêt Baier, les commissions 
de transport devaient « au moins prouver que les 
intimées n’avaient pas elles-mêmes accès au mode 
d’expression en cause » dans la présente affaire 
(motifs de la juge Deschamps, par. 32 (je souligne)). 

[107] Justice Deschamps finds (at para. 30) that 
Baier established “the criteria for identifying the 
limited circumstances in which s. 2(b) requires the 
government to extend an underinclusive means of, 
or ‘platform’ for, expression to a particular group 
or individual”. According to my colleague (at para. 
32), the same concern is not present in this case, 
because here the policies in question exclude a par-
ticular kind of expressive content, not a particular 
group of individuals. Since the concern in this case 
is content discrimination, not group underinclu-
sion, Baier does not apply.

[108] With respect, as mentioned earlier, I would 
hesitate to ascribe to Baier a constitutional signifi-
cance unsupported by its particular factual founda-
tion. Baier affords no principled basis for permitting 
group discrimination in the freedom of expression 
analysis. And Baier provides no authority for the 
proposition that transit authorities (or other govern-
ment actors) can refuse to accept all advertisements 
from a particular group but cannot refuse to pub-
lish some of the group’s advertisements because of 
their political content. On any view of the matter, 
a purposive reading of s. 2(b) of the Charter hardly 
favours the exclusion of a particular group over the 
suppression of a particular message.

[109] Indeed, except artificially, it seems difficult 
to divorce content discrimination from group dis-
crimination, since many groups are bound together 
by the content of their shared convictions or con-
cerns — that is, by the “message” they aspire to 
communicate. To still the messenger is to suppress 
the message.

[110] Accordingly, unlike my colleague, I do not 
believe that Baier required the Transit Authorities 
“to at least demonstrate that the respondents them-
selves were excluded from the particular means 
of expression” in issue here (reasons of Justice 
Deschamps, at para. 32 (emphasis added)). Nor do 
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Je n’estime pas non plus que l’analyse sous l’angle 
de la « revendication d’un droit positif » soit utile 
à cet égard.

[111] Par ailleurs, je ne vois pas de fondement 
rationnel au fait de moduler la protection consti-
tutionnelle accordée à la liberté d’expression selon 
que la revendication vise un « mode » d’expression, 
une « tribune » ou un « régime législatif ». Tous 
trois sont assujettis aux exigences de la Charte. 
Dans le présent contexte, je ne fais pas non plus de 
distinction entre « tribune », « espace » et « lieu ». 
Sauf indication contraire ou lorsque le contexte 
commande qu’il en aille autrement, aucun de ces 
éléments n’est censé exclure les autres.

[112] De plus, toute demande ne s’insère pas aisé-
ment dans une catégorie préétablie. La présente 
affaire montre bien qu’il n’est pas toujours patent 
qu’une demande donnée vise l’accès à un « espace 
public », à une « tribune » créée par l’État ou à un 
« régime législatif ». Il n’est pas non plus facile de 
faire des distinctions explicites et décisives entre 
le « mode », la « forme » et la « teneur » de l’ac-
tivité expressive en cause : se reporter aux motifs 
du juge Lamer dans Renvoi relatif à l’art. 193 et à 
l’al. 195.1(1)c) du Code criminel (Man.), [1990] 1 
R.C.S. 1123, p. 1181-1182.

[113] Je suis d’avis qu’il faut plutôt déterminer si 
acquiescer à la demande des intimées imposerait 
aux commissions de transport une obligation d’aide 
substantielle — au sens établi précédemment — ou 
si la demande met par ailleurs en cause une expres-
sion faisant jouer une exception reconnue à l’appli-
cation de l’al. 2b) de la Charte.

[114] Le critère de l’« obligation substantielle » 
constitue une norme pragmatique et fonctionnelle 
qui tient dûment compte des préoccupations consti-
tutionnelles liées à l’étendue de la liberté d’expres-
sion garantie à l’al. 2b) de la Charte. Qui plus est, il 
est solidement ancré dans la jurisprudence de notre 
Cour.

[115] En l’espèce, les commissions de trans-
port s’élèvent contre quatre « mesures concrètes » 
qu’il leur faudrait prendre pour donner suite à la 

I find a “positive rights analysis” helpful in this 
regard.

[111] Again with respect, I see no principled basis 
for restricting freedom of expression under the 
Charter according to whether the claim concerns 
a “means”, a “platform” or a “statutory scheme”. 
All three are equally subject to Charter scru-
tiny. Nor would I distinguish, in the present con-
text, between “platforms”, “forums”, “spaces” and 
“places”. Unless otherwise indicated, or the context 
otherwise requires, no one term is meant to exclude 
the others.

[112] Moreover, not every claim can be com-
fortably shoehorned into one preconceived slot or 
another: As this case demonstrates, it is not always 
apparent whether a particular claim seeks access 
to a “public space”, to a government-created “plat-
form”, or to a “statutory scheme”. Nor is it easy to 
draw explicit and conclusive distinctions between 
the “means”, “form”, or “content” of a disputed 
expressive activity: see Lamer J. in Reference re ss. 
193 and 195.1(1)(c) of the Criminal Code (Man.), 
[1990] 1 S.C.R. 1123, at pp. 1181-82.

[113] I think it preferable to ask instead whether 
the respondents’ claim would impose on the Transit 
Authorities a significant burden of assistance, as 
earlier defined, or otherwise involves expression 
that is excluded by a recognized exception from the 
protected zone of s. 2(b) of the Charter.

[114] The “significant burden” criterion provides 
a pragmatic and functional standard that responds 
well to constitutional concerns regarding the scope 
of freedom of expression in s. 2(b) of the Charter. 
And it is firmly rooted in prior decisions of the 
Court.

[115] Here, the Transit Authorities complain 
of four “active steps” that the respondents’ claim 
would compel them to take: The rewriting of their 
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demande des intimées : la révision de leur politique 
publicitaire, la négociation de nouveaux contrats 
de publicité, la production et la mise en place des 
publicités et l’offre d’espace et d’entretien. Je suis 
convaincu que, considérées individuellement ou 
ensemble, ces quatre « mesures concrètes » n’im-
posent pas aux commissions de transport une obli-
gation substantielle au sens indiqué précédemment 
pour les besoins de l’application de l’al. 2b) de la 
Charte.

[116] En l’espèce, les appelantes ont refusé aux 
intimées l’accès à un programme de publicité com-
merciale déjà existant. La suppression des res-
trictions attentatoires contestées par les intimées 
requiert peu de modifications. Quoi qu’il en soit, 
contrairement à ce que prétendent les appelantes, 
une demande fondée sur la Charte ne saurait être 
rejetée au motif que la loi ou la politique contes-
tée devrait être modifiée pour ne plus être atten-
tatoire.

[117] Les trois autres « mesures concrètes » 
invoquées par les commissions de transport cor-
respondent toutes à des tâches tout à fait banales 
qu’elles accomplissent déjà (ou qu’elles délèguent 
à une entreprise spécialisée) périodiquement dans 
le cours normal de leurs activités publicitaires. 
Elles n’exigent pas de dépenses importantes — 
au contraire, la suppression de la restriction ferait 
s’accroître les recettes publicitaires des appelantes. 
Elles ne nécessitent pas de changements importants 
sur le plan de l’exploitation. Et elles n’impliquent 
pas de réorganisation administrative, de restruc-
turation ou d’expansion pouvant raisonnablement 
être qualifiée de « contraignante ».

[118] Je suis donc d’avis de rejeter la préten-
tion des appelantes selon laquelle faire droit à la 
demande des intimées leur imposerait une obli-
gation substantielle, de sorte que l’expression en 
cause ne bénéficierait pas de la protection prévue à 
l’al. 2b) de la Charte.

III

[119] Les appelantes invoquent en outre une 
seconde exception à la liberté d’expression garantie 

advertising policy; the negotiation of new adver-
tising contracts; the production and installation of 
the advertisements; and the provision of space and 
maintenance. I am satisfied that these four “active 
steps”, individually or cumulatively considered, do 
not impose on the Transit Authorities a significant 
burden within the meaning of that phrase in the 
context of a s. 2(b) claim under the Charter.

[116] This is a case where the appellants have 
denied the respondents access to a commercial 
advertising programme already in place. Little 
change is needed to remove the infringing restric-
tions complained of by the respondents. In any 
event, contrary to the appellants’ submission, a 
claim under the Charter can hardly be defeated on 
the ground that the infringing law or policy would 
have to be modified in order to end the infringe-
ment.

[117] The three other “active steps” invoked by 
the Transit Authorities are all entirely routine tasks 
which they already perform (or delegate to a third-
party media company) on a regular basis in the 
normal course of their advertising programmes. 
They require no meaningful expenditure of 
funds — on the contrary, removing the impugned 
restriction would increase the appellants’ advertis-
ing revenues. They require no new operating initia-
tives of significance. And they involve no admin-
istrative reorganization, restructuring or expansion 
that can reasonably be characterized as “burden-
some”.

[118] I would therefore reject the appellants’ sub-
mission that the respondents’ claim would impose a 
significant burden on them and is therefore unpro-
tected by the freedom of expression guaranteed by 
s. 2(b) of the Charter.

III

[119] The appellants rely as well on a second 
exception to the freedom of expression guaranteed 
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à l’al. 2b) de la Charte. Elles font essentiellement 
valoir qu’en raison de leurs messages « politiques », 
les publicités qu’elles ont refusées étaient manifes-
tement incompatibles avec la fonction ou la raison 
d’être de leur programme autorisant la réclame sur 
les côtés des autobus.

[120] Voici l’une des dispositions des politiques 
publicitaires des appelantes :

[TRADUCTION]

2. Seule est acceptée la publicité qui communique de 
l’information sur des biens, des services, des mes-
sages d’intérêt public et des événements publics.

[121] On ne saurait raisonnablement voir dans 
l’adjonction du message politique à ces catégories 
générales et variées de publicité autorisée une mise 
à mal de la fonction ou de la raison d’être des côtés 
d’autobus que les commissions de transport met-
tent généralement à la disposition des annonceurs 
payants. La publicité renfermant un message poli-
tique n’est pas incompatible — et encore moins 
manifestement incompatible — avec un service 
publicitaire à vocation commerciale et publique de 
ce genre. Après avoir permis que leurs véhicules 
servent de supports à l’expression sur une grande 
variété de sujets, les commissions de transport ne 
peuvent, sans violer la garantie prévue à l’al. 2b) 
de la Charte, écarter arbitrairement une sorte ou 
une catégorie particulière d’expression par ailleurs 
légale.

[122] En outre, il appartient aux tribunaux 
de déterminer la raison d’être ou la fonction de 
l’« espace », du « lieu » ou de la « tribune » où la 
liberté d’expression fait l’objet d’une limitation; ce 
n’est pas aux entités gouvernementales de le faire 
unilatéralement et définitivement. Selon les cir-
constances, la raison d’être ou la fonction sera éta-
blie au regard de différentes considérations, dont 
l’utilisation actuelle ou habituelle, la pratique anté-
rieure et traditionnelle, les attentes raisonnables 
du public et l’intention claire du gouvernement. En 
l’occurrence, la raison d’être reconnue de la publi-
cité sur les côtés des autobus est la production de 
recettes. Et la fonction de l’autobus lui-même est le 

by s. 2(b) of the Charter. Essentially, they submit 
that the rejected advertisements are manifestly 
incompatible, on account of their “political” mes-
sages, with the function or purpose of the appel-
lants’ programme permitting advertisements on the 
sides of their buses.

[120] One of the advertising policies adopted by 
both appellants states:

2. Advertisements, to be accepted, shall be limited to 
those which communicate information concerning 
goods, services, public service announcements and 
public events.

[121] The addition of political messages to these 
broad and diverse categories of permitted adver-
tisements cannot reasonably be thought to under-
mine the function or purpose of the sides of buses 
made publicly accessible by the Transit Authorities 
for paid advertising. Advertisements conveying a 
political message are not incompatible — let alone 
manifestly incompatible — with a commercial 
and public service advertising facility of that sort. 
Having chosen to make the sides of buses available 
for expression on such a wide variety of matters, 
the Transit Authorities cannot, without infringing 
s. 2(b) of the Charter, arbitrarily exclude a particu-
lar kind or category of expression that is otherwise 
permitted by law.

[122] Moreover, the purpose or function of the 
“space”, “place” or “platform” where freedom of 
expression has been restricted is for the courts to 
ascertain, and not for government entities to unilat-
erally and finally determine. Depending on the cir-
cumstances, the relevant purpose or function will 
be established by reference to its current or ordi-
nary use, to historical and traditional practice, to 
reasonable public expectations, to clear government 
intent, and to other like considerations. In this case, 
the acknowledged purpose of the scheme for adver-
tising on the sides of buses is to raise revenue. And 
the function of the buses themselves is safe, clean, 
and orderly transportation. But in neither respect 
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transport sûr, efficace et sans heurts. Aucun de ces 
éléments n’est manifestement incompatible avec la 
publicité à caractère politique.

[123] Au contraire, permettre la publicité politi-
que serait dans le droit fil de la raison même pour 
laquelle les côtés des autobus sont généralement 
mis à la disposition du public moyennant finan-
ces, à savoir la production de recettes. Il n’y a pas 
non plus de conflit intrinsèque entre la publicité 
politique sur les côtés des autobus et le transport 
sans heurts. Tout autre objectif de l’exclusion de la 
publicité politique qui est étranger à ces fonctions 
et raisons d’être du système de transport et du ser-
vice publicitaire doit être considéré à l’étape de la 
justification au regard de l’article premier pour les 
besoins d’une contestation fondée sur l’al. 2b) de la 
Charte.

[124] Contrairement à la juge Deschamps (par. 
37-47), je ne crois pas que toute activité expressive 
bénéficie de la protection constitutionnelle en tout 
lieu ou à toute tribune relevant de l’État où l’on s’at-
tendrait à la protection de la « liberté d’expression ». 
Avec égards, on ne peut considérer l’application de 
la garantie prévue à l’al. 2b) de la Charte dans une 
optique de « tout ou rien ». L’analyse constitution-
nelle fondée sur cet alinéa doit plutôt s’attacher à la 
question de savoir si l’activité expressive particu-
lière que l’entité gouvernementale a restreinte jouit 
d’une protection dans l’espace, le lieu ou la tribune 
en cause.

[125] Pareille démarche permet d’éviter que la 
portée accordée soit trop grande dans certains cas 
et trop restreinte dans d’autres. Sinon, l’activité 
expressive dont la forme ou la teneur est manifeste-
ment incompatible avec la raison d’être ou la fonc-
tion de l’espace en question réintégrerait le champ 
de la garantie grâce à l’activité expressive non mani-
festement incompatible. À l’inverse, une allégation 
de violation fondée serait vouée à l’échec par l’ex-
clusion de toute activité expressive non comprise 
dans le champ de la garantie.

[126] Pour la juge Deschamps, « le contenu n’est 
pas pertinent pour la détermination de la fonction 
d’un lieu » (par. 40). On peut penser que son point 

is there an obvious incompatibility with political 
advertisements.

[123] On the contrary, permitting political adver-
tising would serve the very purpose for which the 
sides of buses were made generally and publicly 
accessible for a price — to raise revenue. And there 
is no inherent conflict between political advertise-
ments on the sides of buses and orderly transpor-
tation. If there is some other objective in limiting 
political advertisements that is not related to these 
functions and purposes of the transit system and 
the advertising scheme, it should fall to be consid-
ered at the s. 1 justification stage of a challenge 
under s. 2(b) of the Charter.

[124] Unlike Justice Deschamps (at paras. 37-47), 
I do not believe that all expressive activity attracts 
s. 2(b) protection in every government-controlled 
place or forum where one would expect “free 
expression” to be protected. In my respectful view, 
freedom of expression under s. 2(b) of the Charter 
cannot be characterized as an “all or nothing” 
proposition. The constitutional inquiry on a s. 2(b) 
challenge should instead focus on whether the par-
ticular expressive activity that has been restricted 
by a governmental entity enjoys protection in the 
space, place or forum concerned.

[125] This will preclude overinclusion in some 
cases and underinclusion in others. Expressive 
activity that is in form or content manifestly incom-
patible with the purpose or function of the space in 
question would otherwise be “piggy-backed” into 
the protected zone by expressive activity that is not 
manifestly incompatible. Conversely, a meritori-
ous claim of infringement would be doomed by the 
exclusion of any expressive activity that lies outside 
the protected zone.

[126] For Justice Deschamps (at para. 40), “con-
tent is not relevant to the determination of the 
function of a place”. My colleague’s view may be 
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de vue prend appui sur l’arrêt Irwin Toy, dans lequel 
notre Cour dit ce qui suit (p. 969) :

Nous ne pouvons [. . .] écarter une activité humaine du 
champ de la garantie de la liberté d’expression en se 
basant sur le contenu ou la signification. En effet, si 
l’activité transmet ou tente de transmettre une signifi-
cation, elle a un contenu expressif et relève à première 
vue du champ de la garantie.

[127] Or, dans cette affaire, la question était de 
savoir si le contenu expressif en cause (la publicité 
commerciale destinée aux enfants) pouvait être res-
treint généralement, n’importe où.

[128] En l’espèce, par contre, il faut déterminer 
si l’expression doit être autorisée dans un espace 
en particulier. La meilleure démarche pour le faire 
consiste à se demander si l’activité expressive à 
laquelle il est porté atteinte (la publicité comportant 
un message politique) est manifestement incompa-
tible avec la raison d’être et la fonction de l’espace 
qui, sur le côté d’un autobus, est réservé à la publi-
cité de nature commerciale ou publique en général. 
Dans l’affirmative, la protection prévue à l’al. 2b) 
sera refusée, précisément comme elle l’est en appli-
cation du critère privilégié par la juge Deschamps, 
sans qu’il y ait besoin de recourir à une variante 
complexe du test retenu dans un autre contexte 
dans l’arrêt Ville de Montréal.

[129] De plus, le critère axé sur le caractère mani-
festement incompatible est en parfaite adéquation 
avec les conclusions tirées par la Cour dans d’autres 
affaires relatives à l’expression dans un endroit ou 
un espace publics, particulièrement dans les arrêts 
Comité pour la République du Canada c. Canada, 
[1991] 1 R.C.S. 139, Ramsden c. Peterborough 
(Ville), [1993] 2 R.C.S. 1084, et Ville de Montréal.

[130] Il me paraît important d’insister sur le fait 
que la protection de l’al. 2b) ne sera refusée à l’acti-
vité expressive que lorsque celle-ci sera manifeste-
ment incompatible avec la raison d’être ou la fonc-
tion de l’espace en cause. Lorsque l’incompatibilité 
alléguée n’est pas manifeste, l’activité expressive 
visée par l’atteinte bénéficie de la liberté d’expres-
sion garantie à l’al. 2b) de la Charte. Il demeure 
évidemment loisible à l’État de démontrer que 

thought to rest on Irwin Toy, where the Court stated 
(at p. 969):

We cannot . . . exclude human activity from the scope 
of guaranteed free expression on the basis of the con-
tent or meaning being conveyed. Indeed, if the activity 
conveys or attempts to convey a meaning, it has expres-
sive content and prima facie falls within the scope of 
the guarantee.

[127] The issue in Irwin Toy, however, was 
whether the expressive content in question (com-
mercial advertising directed at children) could be 
restricted generally, in any location.

[128] Here, on the other hand, the question is 
whether the expression is required to be permit-
ted in a particular space. And that question is best 
answered by determining whether the infringed 
expressive activity (advertisements with a politi-
cal message) is manifestly incompatible with the 
purpose and function of the space in question (the 
sides of buses open to commercial and public serv-
ice advertising generally). If it is, s. 2(b) protection 
will be denied, exactly as it would be under the test 
favoured by Justice Deschamps, but without any 
need to resort to a complex variation of the test 
adopted in another context in City of Montréal.

[129] The manifestly incompatible test is, more-
over, entirely consistent with the Court’s conclu-
sions in prior public space expression cases, nota-
bly Committee for the Commonwealth of Canada 
v. Canada, [1991] 1 S.C.R. 139, Ramsden v. 
Peterborough (City), [1993] 2 S.C.R. 1084, and City 
of Montréal.

[130] I think it important to emphasize that 
expressive activity will fall outside the protected 
zone of s. 2(b) only if it is manifestly incompatible 
with the purpose or function of the space in ques-
tion. Where the alleged incompatibility is not man-
ifest, the infringed expressive activity falls within 
the freedom of expression guaranteed by s. 2(b) of 
the Charter. It would remain open to the govern-
ment, of course, to establish that the infringement 
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l’atteinte est constitutionnelle au regard de l’article 
premier de la Charte, s’agissant d’une restriction 
par une règle de droit et dont la justification peut se 
démontrer dans une société libre et démocratique 
comme la nôtre.

[131] Mais lorsque l’incompatibilité alléguée est 
manifeste, il convient de trancher à l’étape de l’ana-
lyse fondée sur l’al. 2b). L’État ne devrait pas être 
strictement tenu d’apporter une restriction dans une 
règle de droit et de la justifier lorsqu’elle vise un 
type d’expression qui est si clairement incompati-
ble avec la raison d’être ou la fonction de l’espace 
offert, car le législateur ne saurait avoir voulu que 
la Charte soit invoquée dans un cas aussi patent.

[132] Comme le laisse entendre Peter W. Hogg, 
[TRADUCTION] « s’ils reconnaissent à un droit 
garanti une portée qui va au-delà de sa raison 
d’être, les tribunaux assoupliront inévitablement 
la norme de justification au regard de l’article pre-
mier afin de valider la loi qui restreint le droit en 
question » (Constitutional Law of Canada (5e éd. 
2007), p. 116).

[133] Accorder à l’activité expressive manifeste-
ment incompatible la protection que l’al. 2b) de la 
Charte prévoit à l’égard de la liberté d’expression 
abaisserait le degré de justification requis pour les 
besoins de l’article premier. Et obliger ainsi le gou-
vernement à invoquer inutilement l’article premier 
multiplierait indûment les mesures législatives et 
réglementaires restreignant la liberté d’expression, 
susciterait de vaines allégations d’atteinte et accroî-
trait la durée et la complexité des procès.

[134] Enfin, je ne voudrais pas que l’on conclut 
de mes propos que les exceptions de l’obligation 
substantielle et de l’incompatibilité manifeste invo-
quées par les appelantes correspondent aux seules 
activités expressives ne bénéficiant pas de la pro-
tection de l’al. 2b) de la Charte. Au moins deux 
autres exceptions méritent d’être signalées.

[135] J’ai déjà fait allusion à l’une d’elles au par. 
121 : l’activité expressive qu’un acteur gouverne-
mental restreint au motif qu’elle est interdite par 
une loi dont la constitutionnalité n’est pas contestée. 

is constitutionally permissible, under s. 1 of the 
Charter, as a limitation that is imposed by law and 
demonstrably justified in a free and democratic 
society such as ours.

[131] But where the alleged incompatibility is 
manifest, the matter should be disposed of at the 
s. 2(b) stage of the analysis. Governments should 
not bear the burden of strictly prescribing by law 
and justifying limits on those kinds of expression 
that are so obviously incompatible with the purpose 
or function of the space provided, as the Charter 
cannot possibly have been intended to invite litiga-
tion in such obvious cases.

[132] As Peter W. Hogg suggests, “If the courts 
give to the guaranteed rights a broad interpretation 
that extends beyond their purpose, it is inevitable 
that the court will relax the standard of justification 
under s. 1 in order to uphold legislation limiting 
the extended right” (Constitutional Law of Canada 
(5th ed. 2007), at p. 116).

[133] By extending to manifestly incompatible 
expressive activity the freedom of expression guar-
anteed under s. 2(b) of the Charter, we would in 
this way lower the justification threshold under 
s. 1. And unnecessarily obliging the government 
to resort to s. 1 would unduly proliferate statutory 
and regulatory restrictions on freedom of expres-
sion, invite hopeless claims of infringement, and 
lengthen and complicate trials.

[134] Finally, I do not wish to be taken to suggest 
that the significant burden and the manifest incom-
patibility exceptions invoked by the appellants are 
the only expressive activities that fall outside the 
protected zone of s. 2(b) of the Charter. At least 
two other exceptions need to be noted.

[135] I have already alluded (at para. 121) to one: 
Expressive activity restricted by a government 
actor on the basis that it is prohibited under a stat-
ute that is not constitutionally challenged. Thus, for 

20
09

 S
C

C
 3

1 
(C

an
LI

I)



[2009] 2 R.C.S. g.v.t.a. c. féd. can. des étudiant(e)s Le juge Fish 351

Ainsi, par exemple, les appelantes pourraient à juste 
titre refuser d’afficher sur les côtés de leurs auto-
bus une annonce sollicitant des dons à une organi-
sation terroriste reconnue comme telle, contraire-
ment à l’art. 83.02 du Code criminel, L.R.C. 1985, 
ch. C-46.

[136] De même, une expression peut être exclue 
de la portée de l’al. 2b) uniquement parce qu’elle 
revêt une forme non protégée, notamment lorsqu’il 
y a recours à la violence : voir les arrêts Irwin 
Toy, p. 970; R. c. Keegstra, [1990] 3 R.C.S. 697, 
p. 733 et 829; et Suresh c. Canada (Ministre de 
la Citoyenneté et de l’Immigration), 2002 CSC 1, 
[2002] 1 R.C.S. 3, par. 105. Hormis l’expression 
violente, dans l’arrêt Irwin Toy, les juges majori-
taires ne donnent pas d’exemples d’expression non 
protégée à cause de sa forme. Il serait inopportun 
de le faire dans la présente espèce puisque cette 
exception n’est pas invoquée.

[137] Le pourvoi ne se prête pas non plus à l’exa-
men de la pertinence, dans le cadre d’une contes-
tation prenant appui sur l’al. 2b), de la distinction 
américaine entre la restriction visant le « sujet » et 
celle visant le « point de vue » : voir, p. ex., R. A. V. 
c. City of St. Paul, 505 U.S. 377 (1992). La restric-
tion considérée dans la présente affaire vise tout 
message politique, et je me suis prononcé sur les 
questions en litige en conséquence.

IV

[138] Pour tous ces motifs, je conviens avec la 
juge Deschamps que par leurs politiques publici-
taires, les appelantes ont porté atteinte à la liberté 
d’expression des intimées et contrevenu de ce fait à 
l’al. 2b) de la Charte.

[139] J’estime également que les politiques publi-
citaires constituent une restriction « par une règle 
de droit » au sens de l’article premier, que les appe-
lantes n’ont pas établi que les dispositions atten-
tatoires de leurs politiques pouvaient se justifier 
dans une société libre et démocratique comme la 
nôtre et que les intimées ont donc droit, en vertu 
du par. 52(1) de la Loi constitutionnelle de 1982, 
à un jugement déclarant inopérantes les politiques 

example, the appellants could properly refuse to 
carry on the sides of their buses an advertisement 
seeking donations to a designated terrorist organ-
ization, in violation of s. 83.02 of the Criminal 
Code, R.S.C. 1985, c. C-46.

[136] Likewise, expression may be excluded 
from the scope of s. 2(b) protection solely because 
its form is unprotected, as in the case of expres-
sion by means of violence: see Irwin Toy, at p. 970; 
R. v. Keegstra, [1990] 3 S.C.R. 697, at pp. 733 and 
829; and Suresh v. Canada (Minister of Citizenship 
and Immigration), 2002 SCC 1, [2002] 1 S.C.R. 3, 
at para. 105. Beyond the example of violence, the 
majority in Irwin Toy did not delineate precisely 
what other forms of expression will be unprotected 
under this rubric. And it would be inappropriate to 
attempt to do so here, since this exception is not at 
issue in this case.

[137] I would also leave for another day the rel-
evance, on a s. 2(b) challenge, of the American dis-
tinction between limitations on “subject matter” 
and limitations on “viewpoint”: see, for example, 
R. A. V. v. City of St. Paul, 505 U.S. 377 (1992). 
Our concern here is with a restriction on all politi-
cal messages, and I have dealt with the issues in 
that light.

IV

[138] For all of these reasons, I agree with Justice 
Deschamps that the appellants’ impugned advertis-
ing policies infringed the respondents’ freedom of 
expression and thereby contravened s. 2(b) of the 
Charter.

[139] And I agree as well that the appellants’ 
advertising policies constitute a limitation pre-
scribed by “law” within the meaning of s. 1; that 
the appellants have not demonstrated that the 
infringing provisions of their advertising policies 
are demonstrably justified in a free and demo-
cratic society such as ours; and that the respond-
ents are therefore entitled, pursuant to s. 52(1) of 
the Constitution Act, 1982, to a declaration that 
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publicitaires des appelantes dans la mesure où elles 
sont incompatibles avec l’al. 2b).

Pourvoi rejeté avec dépens.

Procureurs de l’appelante Greater Vancouver 
Transportation Authority : David F. Sutherland & 
Associates, Vancouver.

Procureurs de l’appelante British Columbia 
Transit : Farris, Vaughan, Wills & Murphy, 
Vancouver.

Procureurs des intimées : Underhill, Faulkner, 
Boies Parker Law Corporation, Vancouver.

Procureur de l’intervenant le procureur géné-
ral du Nouveau-Brunswick : Procureur général du 
Nouveau-Brunswick, Fredericton.

Procureur de l’intervenant le procureur géné-
ral de la Colombie-Britannique : Ministère du 
Procureur général de la Colombie-Britannique, 
Vancouver.

Procureurs de l’intervenante Adbusters Media 
Foundation : Bull, Housser & Tupper, Vancouver.

Procureurs de l’intervenante l’Association 
des libertés civiles de la Colombie-Britannique : 
Lawson Lundell, Vancouver.

the appellants’ advertising policies, to the extent of 
their inconsistency with s. 2(b), are of no force or 
effect.

Appeal dismissed with costs.

Solicitors for the appellant the Greater 
Vancouver Transportation Authority: David F. 
Sutherland & Associates, Vancouver.

Solicitors for the appellant the British Columbia 
Transit: Farris, Vaughan, Wills & Murphy, 
Vancouver.

Solicitors for the respondents: Underhill, 
Faulkner, Boies Parker Law Corporation, 
Vancouver.

Solicitor for the intervener the Attorney General 
of New Brunswick: Attorney General of New 
Brunswick, Fredericton.

Solicitor for the intervener the Attorney General 
of British Columbia: Ministry of the Attorney 
General of British Columbia, Vancouver.

Solicitors for the intervener the Adbusters Media 
Foundation: Bull, Housser & Tupper, Vancouver.

Solicitors for the intervener the British 
Columbia Civil Liberties Association: Lawson 
Lundell, Vancouver.
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Introduction 

The Law Society of Alberta participated with the Federation of Law Societies of Canada in the 

development of a Model Code of Conduct from 2004 to 2010. The Professional Responsibility 

Committee and the Benchers then undertook a thorough review to ensure that the Model Code was 

current and complied with Alberta law and practice. Alberta lawyers will find the format and 

paragraph numbering new. At the same time, the content preserves much of the commentary, cross 

referencing and legal referencing characteristic of the former Code of Professional Conduct that 

served so well as a practical guide to lawyer conduct. 

The practice of law continues to evolve.  That is mainly why the Law Society has adopted the Code 

of Conduct set out in the following pages.  Interprovincial lawyer mobility, anticipated in 1995, has 

arrived as a reality and allows lawyers to practice in every province and territory in the country.  

National and regional law firms are prevalent and international firms are emerging.  The 

establishment of uniform national ethical standards is also important to the tradition of a strong 

independent bar. These factors all favor the establishment of national standards governing lawyer 

conduct. 

The Alberta Code of Professional Conduct was introduced in 1995. The drafters intended to provide 

Alberta lawyers with practical guidance about the rules governing ethical conduct and clear direction 

when exercising professional judgment about them.  They succeeded admirably.  The following 

Preface is retained from the 1995 Alberta Code because it expresses the timeless nature of lawyers’ 

professional obligations in the unambiguous language characteristic of the whole document.  

Preface 

Lawyers have traditionally played a vital role in the protection and advancement of individual rights 

and liberties in a democratic society. Fulfillment of this role requires an understanding and 

appreciation by lawyers of their relationship to society and the legal system. By defining and 

clarifying expectations and standards of behaviour that will be applied to lawyers, the Code of 

Conduct is intended to serve a practical as well as a motivational function. 

Two fundamental principles underlie this Code and are implicit throughout its provisions. First, a 

lawyer is expected to establish and maintain a reputation for integrity, the most important attribute of 

a member of the legal profession. Second, a lawyer's conduct should be above reproach. While the 

Law Society is empowered by statute to declare any conduct deserving of sanction, whether or not it 

is related to a lawyer's practice, personal behaviour is unlikely to be disciplined unless it is 

dishonourable or otherwise indicates an unsuitability to practise law. However, regardless of the 

possibility of formal sanction, a lawyer should observe the highest standards of conduct on both a 

personal and professional level so as to retain the trust, respect and confidence of colleagues and 

members of the public. 
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The legal profession is largely self-governing and is therefore impressed with special responsibilities. 

For example, its rules and regulations must be cast in the public interest, and its members have an 

obligation to seek observance of those rules on an individual and collective basis. However, the rules 

and regulations of the Law Society cannot exhaustively cover all situations that may confront a 

lawyer, who may find it necessary to also consider legislation relating to lawyers, other legislation, or 

general moral principles in determining an appropriate course of action. 

Disciplinary assessment of a lawyer's conduct will be based on all facts and circumstances as they 

existed at the time of the conduct, including the willfulness and seriousness of the conduct, the 

existence of previous violations and any mitigating factors.  

A member of the Law Society remains subject to this Code no matter where the member practises 

law. If a lawyer becomes a member of the bar of another jurisdiction in addition to that of Alberta, 

and there is an inconsistency or conflict between the rules of conduct of the two jurisdictions in a 

given instance, the rules of the jurisdiction in which the lawyer is practising in that matter will 

normally prevail. However, the Law Society continues to have jurisdiction over the lawyer. 

Disciplinary proceedings by another governing body may form the basis for proceedings in Alberta. 

The willingness and determination of the profession to achieve widespread compliance with this 

Code is a more powerful and fundamental enforcement mechanism than the imposition of sanctions 

by the Law Society. A lawyer must therefore be vigilant with respect to the lawyer's own behaviour as 

well as that of colleagues. However, it is inconsistent with the spirit of this Code to use any of its 

provisions as an instrument of harassment or as a procedural weapon in the absence of a genuine 

concern respecting the interests of a client, the profession or the public. 
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Chapter 1 – Interpretation and Definitions 

1.1 Definitions 

1.1-1 In this Code, unless the context indicates otherwise, 

 

“associate” includes: 

(a) a lawyer who practises law in a law firm through an employment or other 

contractual relationship; and 

(b) a non-lawyer employee of a multi-discipline practice providing services 

that support or supplement the practice of law; 

“client” includes a client of a lawyer’s firm, whether or not the lawyer handles the client’s 

work, and may include a person who reasonably believes that a lawyer-client 

relationship exists, whether or not that is the case at law; 

 

Commentary 

[1] A lawyer-client relationship is often established without formality.  For example, an express 

retainer or remuneration is not required for a lawyer-client relationship to arise.  Also, in some 

circumstances, a lawyer may have legal and ethical responsibilities similar to those arising from a 

lawyer-client relationship.  For example, a lawyer may meet with a prospective client in 

circumstances that give rise to a duty of confidentiality, and, even though no lawyer-client 

relationship is ever actually established, the lawyer may have a disqualifying conflict of interest if he 

or she were later to act against the prospective client.  It is, therefore, in a lawyer’s own interest to 

carefully manage the establishment of a lawyer-client relationship. 

 

“conflict of interest” means the existence of a substantial risk that a lawyer’s loyalty to or 

representation of a client would be materially and adversely affected by the 

lawyer’s own interest or the lawyer’s duties to another client, a former client, or 

a third person; 

“consent” means fully informed and voluntary consent after disclosure 

(a) in writing, provided that, if more than one person consents, each signs 

the same or a separate document recording the consent; or  

(b) orally, provided that each person consenting receives a separate letter 

recording the consent;  
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“disclosure” means full and fair disclosure of all information relevant to a person’s 

decision (including, where applicable, those matters referred to in commentary 

in this Code), in sufficient time for the person to make a genuine and 

independent decision, and the taking of reasonable steps to ensure 

understanding of the matters disclosed; 

“law firm” includes one or more lawyers practising:  

(a) in a sole proprietorship;  

(b) in a partnership;  

(c) as a clinic operated by Legal Aid Alberta;  

(d) in a government, a Crown corporation or any other public body; or  

(e) in a corporation or other organization; 

(f) from the same premises, while expressly or impliedly holding 

themselves out to be practising law together and indicating a 

commonality of practice through physical layout of office space, firm 

name, letterhead, signage and business cards, reception and telephone-

answering services, or the sharing of office systems and support staff; 

(g) from the same premises and indicating that their practices are 

independent. 

“lawyer” means an active member of the Society, an inactive member of the Society, a 

suspended member of the Society, a student-at-law and a lawyer entitled to 

practise law in another jurisdiction who is entitled to practise law in Alberta. A 

reference to “lawyer” includes the lawyer’s firm and each firm member except 

where expressly stated otherwise or excluded by the context; 

“limited scope retainer” means an agreement for the provision of legal services for part, 

but not all, of a client’s legal matter; 

“Society” means the Law Society of Alberta;   

“tribunal” includes a court, board, arbitrator, mediator, administrative agency or other 

body that resolves disputes, regardless of its function or the informality of its 

procedures. 
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Chapter 2 – Standards of the Legal Profession 

2.1 Integrity 

2.1-1 A lawyer has a duty to carry on the practice of law and discharge all 

responsibilities to clients, tribunals, the public and other members of the 

profession honourably and with integrity. 

 

Commentary 

[1] Integrity is the fundamental quality of any person who seeks to practise as a member of the 

legal profession.  If a client has any doubt about his or her lawyer’s trustworthiness, the essential 

element in the true lawyer-client relationship will be missing.  If integrity is lacking, the lawyer’s 

usefulness to the client and reputation within the profession will be destroyed, regardless of how 

competent the lawyer may be.  

[2] Public confidence in the administration of justice and in the legal profession may be eroded 

by a lawyer’s irresponsible conduct.  Accordingly, a lawyer’s conduct should reflect favourably on the 

legal profession, inspire the confidence, respect and trust of clients and of the community, and avoid 

even the appearance of impropriety.  

[3] Dishonourable or questionable conduct on the part of a lawyer in either private life or 

professional practice will reflect adversely upon the integrity of the profession and the administration 

of justice.  Whether within or outside the professional sphere, if the conduct is such that knowledge 

of it would be likely to impair a client’s trust in the lawyer, the Society may be justified in taking 

disciplinary action. 

[4] Generally, however, the Society will not be concerned with the purely private or extra-

professional activities of a lawyer that do not bring into question the lawyer’s professional integrity. 

 

2.1-2 A lawyer has a duty to uphold the standards and reputation of the legal 

profession and to assist in the advancement of its goals, organizations and 

institutions. 

 

Commentary 

[1] Collectively, lawyers are encouraged to enhance the profession through activities such as:  

(a) sharing knowledge and experience with colleagues and students informally in day-

to-day practice as well as through contribution to professional journals and 

publications, support of law school projects and participation in panel discussions, 

legal education seminars, bar admission courses and university lectures;  
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(b) participating in legal aid  and community legal services programs or providing 

legal services on a pro bono basis;  

(c) filling elected and volunteer positions with the Society;  

(d) acting as directors, officers and members of local, provincial, national and 

international bar associations and their various committees and sections; and 

(e) acting as directors, officers and members of non-profit or charitable organizations. 
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Chapter 3 – Relationships to Clients 

3.1 Competence 

 

Definitions 

3.1-1 In this rule 

“competent lawyer” means a lawyer who has and applies relevant knowledge, 

skills and attributes in a manner appropriate to each matter undertaken on 

behalf of a client and the nature and terms of the lawyer’s engagement, 

including: 

(a) knowing general legal principles and procedures and the substantive law 

and procedure for the areas of law in which the lawyer practises; 

(b) investigating facts, identifying issues, ascertaining client objectives, 

considering possible options and developing and advising the client on 

appropriate courses of action; 

(c) implementing as each matter requires, the chosen course of action 

through the application of appropriate skills, including: 

(i) legal research; 

(ii) analysis; 

(iii) application of the law to the relevant facts; 

(iv) writing and drafting; 

(v) negotiation; 

(vi) alternative dispute resolution; 

(vii) advocacy; and 

(viii) problem solving; 

(d) communicating with the client at all relevant stages of a matter in a 

timely and effective manner;  

(e) performing all functions conscientiously, diligently and in a timely and 

cost-effective manner; 

(f) applying intellectual capacity, judgment and deliberation to all functions; 

(g) complying in letter and spirit with all rules pertaining to the appropriate 

professional conduct of lawyers; 
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(h) recognizing limitations in one’s ability to handle a matter or some aspect 

of it and taking steps accordingly to ensure the client is appropriately 

served; 

(i) managing one’s practice effectively; 

(j) pursuing appropriate professional development to maintain and enhance 

legal knowledge and skills; and 

(k) otherwise adapting to changing professional requirements, standards, 

techniques and practices. 

 

Competence 

3.1-2 A lawyer must perform all legal services undertaken on a client’s behalf to the 

standard of a competent lawyer. 

 

Commentary 

[1] As a member of the legal profession, a lawyer is held out as knowledgeable, skilled and 

capable in the practice of law.  Accordingly, the client is entitled to assume that the lawyer has the 

ability and capacity to deal adequately with all legal matters to be undertaken on the client’s behalf. 

[2] Competence is founded upon both ethical and legal principles.  This rule addresses the 

ethical principles.  Competence involves more than an understanding of legal principles: it involves 

an adequate knowledge of the practice and procedures by which such principles can be effectively 

applied.  To accomplish this, the lawyer should keep abreast of developments in all areas of law in 

which the lawyer practises. 

[3] In deciding whether the lawyer has employed the requisite degree of knowledge and skill in a 

particular matter, relevant factors will include:  

(a) the complexity and specialized nature of the matter;  

(b) the lawyer’s general experience;  

(c) the lawyer’s training and experience in the field;  

(d) the preparation and study the lawyer is able to give the matter; and  

(e) whether it is appropriate or feasible to refer the matter to, or associate or consult 

with, a lawyer of established competence in the field in question. 

[4] In some circumstances, expertise in a particular field of law may be required; often the 

necessary degree of proficiency will be that of the general practitioner. 

[5] To maintain the required level of competence, a lawyer should develop an understanding of, 

and ability to use, technology relevant to the nature and area of the lawyer’s practice and 
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responsibilities. A lawyer should understand the benefits and risks associated with relevant 

technology, recognizing the lawyer’s duty to protect confidential information set out in Rule 3.3. 

[6] The required level of technological competence will depend on whether the use or 

understanding of technology is necessary to the nature and area of the lawyer’s practice and 

responsibilities and whether the relevant technology is reasonably available to the lawyer. In 

determining whether technology is reasonably available, consideration should be given to factors 

including:  

(a) the lawyer’s or law firm’s practice areas;  

(b) the geographic locations of the lawyer’s or firm’s practice; and  

(c) the requirements of clients. 

[7] A lawyer should not undertake a matter without honestly feeling competent to handle it, or 

being able to become competent without undue delay, risk or expense to the client. The lawyer who 

proceeds on any other basis is not being honest with the client.  This is an ethical consideration and 

is distinct from the standard of care that a tribunal would invoke for purposes of determining 

negligence. 

[8] A lawyer must recognize a task for which the lawyer lacks competence and the disservice 

that would be done to the client by undertaking that task.  If consulted about such a task, the lawyer 

should: 

(a) decline to act; 

(b)  make reasonable efforts to assist the client to obtain competent legal 

representation from another lawyer; 

(c) obtain the client’s instructions to retain, consult or collaborate with a lawyer who is 

competent for that task; or 

(d) obtain the client’s consent for the lawyer to become competent without undue 

delay, risk or expense to the client. 

[9] The lawyer should also recognize that competence for a particular task may require seeking 

advice from or collaborating with experts in scientific, accounting or other non-legal fields, and, when 

it is appropriate, the lawyer should not hesitate to seek the client’s instructions to consult experts. 

[10] Lawyers owe clients a duty of competence, regardless of whether the retainer is a full service 

or a limited scope retainer. When a lawyer considers whether to provide legal services under a 

limited scope retainer, the lawyer must consider whether the limitation is reasonable in the 

circumstances.  For example, some matters may be too complex to offer legal services pursuant to a 

limited scope retainer.  (See Rule 3.2-2). 

[11] A lawyer should clearly specify the facts, circumstances and assumptions on which an 

opinion is based, particularly when the circumstances do not justify an exhaustive investigation and 

the resultant expense to the client. However, unless the client instructs otherwise, the lawyer should 

investigate the matter in sufficient detail to be able to express an opinion rather than mere comments 
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with many qualifications. A lawyer should only express his or her legal opinion when it is genuinely 

held. 

[12] A lawyer should be wary of providing unreasonable or over-confident assurances to the 

client, especially when the lawyer’s employment or retainer may depend upon advising in a particular 

way. 

[13] In addition to opinions on legal questions, a lawyer may be asked for or may be expected to 

give advice on non-legal matters such as the business, economic, policy or social complications 

involved in the question or the course the client should choose.  In many instances the lawyer’s 

experience will be such that the lawyer’s views on non-legal matters will be of real benefit to the 

client.  The lawyer who expresses views on such matters should, if necessary and to the extent 

necessary, point out any lack of experience or other qualification in the particular field and should 

clearly distinguish legal advice from other advice. 

[14] In a multi-discipline practice, a lawyer must ensure that the client is made aware that the 

legal advice from the lawyer may be supplemented by advice or services from a non-lawyer.  Advice 

or services from non-lawyer members of the firm unrelated to the retainer for legal services must be 

provided independently of and outside the scope of the legal services retainer and from a location 

separate from the premises of the multi-discipline practice.  The provision of non-legal advice or 

services unrelated to the legal services retainer will also be subject to the constraints outlined in the 

rules/by-laws/regulations governing multi-discipline practices. 

[15] The requirement of conscientious, diligent and efficient service means that a lawyer should 

make every effort to provide timely service to the client.  If the lawyer can reasonably foresee undue 

delay in providing advice or services, the client should be so informed. 

[16] The lawyer should refrain from conduct that may interfere with or compromise his or her 

capacity or motivation to provide competent legal services to the client and be aware of any factor or 

circumstance that may have that effect.  

[17] A lawyer who is incompetent does the client a disservice, brings discredit to the profession 

and may bring the administration of justice into disrepute.  In addition to damaging the lawyer’s own 

reputation and practice, incompetence may also injure the lawyer’s partners and associates. 

Incompetence, Negligence and Mistakes 

[18] This rule does not require a standard of perfection.  An error or omission, even though it 

might be actionable for damages in negligence or contract, will not necessarily constitute a failure to 

maintain the standard of professional competence described by the rule.  However, evidence of 

gross neglect in a particular matter or a pattern of neglect or mistakes in different matters may be 

evidence of such a failure, regardless of tort liability.  While damages may be awarded for 

negligence, incompetence can give rise to the additional sanction of disciplinary action.  
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3.2 Quality of Service 

 

Quality of Service 

3.2-1 A lawyer has a duty to provide courteous, thorough and prompt service to 

clients.  The quality of service required of a lawyer is service that is competent, 

timely, conscientious, diligent, efficient and civil. 

 

Commentary 

[1] This rule should be read and applied in conjunction with Rule 3.1 regarding competence. 

[2] A lawyer has a duty to provide a quality of service at least equal to that which lawyers 

generally expect of a competent lawyer in a like situation.  An ordinarily or otherwise competent 

lawyer may still occasionally fail to provide an adequate quality of service. 

[3] A lawyer has a duty to communicate effectively with the client.  What is effective will vary 

depending on the nature of the retainer, the needs and sophistication of the client and the need for 

the client to make fully informed decisions and provide instructions. A lawyer must use reasonable 

efforts to ensure that the client comprehends the lawyer’s advice and recommendations. 

[4] A lawyer should ensure that matters are attended to within a reasonable time frame.  If the 

lawyer can reasonably foresee undue delay in providing advice or services, the lawyer has a duty to 

so inform the client, so that the client can make an informed choice about his or her options, such as 

whether to retain new counsel. 

Examples of expected practices 

[5] The quality of service to a client may be measured by the extent to which a lawyer maintains 

certain standards in practice.  The following list, which is illustrative and not exhaustive, provides key 

examples of expected practices in this area: 

(a) keeping a client reasonably informed; 

(b) answering reasonable requests from a client for information; 

(c) responding to a client’s telephone calls and emails; 

(d) keeping appointments with a client, or providing a timely explanation or apology 

when unable to keep such an appointment; 

(e) taking appropriate steps to do something promised to a client, or informing or 

explaining to the client when it is not possible to do so; ensuring, where 

appropriate, that all instructions are in writing or confirmed in writing;  

(f) answering, within a reasonable time, any communication that requires a reply; 
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(g) ensuring that work is done in a timely manner so that its value to the client is 

maintained; 

(h) providing quality work and giving reasonable attention to the review of 

documentation to avoid delay and unnecessary costs to correct errors or 

omissions; 

(i) maintaining office staff, facilities and equipment adequate to the lawyer’s practice;   

(j) informing a client of a proposal of settlement, and explaining the proposal 

properly; 

(k) providing a client with complete and accurate relevant information about a matter; 

(l) making a prompt and complete report when the work is finished or, if a final report 

cannot be made, providing an interim report when one might reasonably be 

expected;   

(m) avoiding the use of intoxicants or drugs that interfere with or prejudice the lawyer’s 

services to the client; 

(n) being civil. 

[6] A lawyer should meet deadlines, unless the lawyer is able to offer a reasonable explanation 

and ensure that no prejudice to the client will result.  Whether or not a specific deadline applies, a 

lawyer should be prompt in handling a matter, responding to communications and reporting 

developments to the client.  In the absence of developments, contact with the client should be 

maintained to the extent the client reasonably expects. 

 

Limited Scope Retainers 

3.2-2 Before undertaking a limited scope retainer the lawyer must advise the client 

about the nature, extent and scope of the services that the lawyer can provide 

and must confirm in writing to the client as soon as practicable what services 

will be provided. 

 

Commentary 

[1] The scope of the service to be provided should be discussed with the client, and the client’s 

acknowledgement and understanding of the risks and limitations of the retainer should be confirmed 

in writing. The lawyer should clearly identify the tasks for which the lawyer and the client are each 

responsible.  The lawyer should advise the client about related legal issues which fall outside the 

scope of the limited scope retainer, and advise the client of the consequences of limiting the scope of 

the retainer, to allow the client to have enough information on which to base a decision to limit or 

expand the retainer. 
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[2] A lawyer who is providing legal services under a limited scope retainer should be careful to 

avoid acting in a way that suggests that the lawyer is providing full services to the client.  

Modifications to the scope of the limited scope retainer, or the obligations of the client and lawyer, 

should be confirmed in writing.  The lawyer should also consider advising the client when the 

lawyer’s retainer has ended.   

[3] Where the limited services being provided include an appearance before a tribunal a lawyer 

must be careful not to mislead the tribunal as to the scope of the retainer. Lawyers should consider 

whether disclosure of the limited nature of the retainer is required by the rules of practice governing a 

particular tribunal or other circumstances. 

[4] In Alberta, Rule 2.27 of the Rules of Court requires lawyers to inform the court if the lawyer is 

retained for a limited or particular purpose.   

[5] When one party is receiving legal services pursuant to a limited scope retainer, the lawyers 

representing all the parties in the matter should consider how communications from opposing 

counsel in a matter should be managed. (See Rule 7.2-9). 

[6] This rule does not apply to situations in which a lawyer is providing summary advice or to 

initial consultations that may result in the client retaining the lawyer. 

[7] Summary advice may include advice received in a brief consultation on a telephone hotline 

or from duty counsel, for example, or may otherwise be advice which is received during the provision 

of short-term legal services, described in Rule 3.4-15. 

 

Honesty and Candour 

3.2-3 When advising a client, a lawyer must be honest and candid and must inform 

the client of all information known to the lawyer that may affect the interests of 

the client in the matter. 

 

Commentary 

[1] A lawyer should disclose to the client all the circumstances of the lawyer’s relations to the 

parties and interest in or connection with the matter, if any, that might influence whether the client 

selects or continues to retain the lawyer. 

[2] A lawyer’s duty to a client who seeks legal advice is to give the client a competent opinion 

based on a sufficient knowledge of the relevant facts, an adequate consideration of the applicable 

law and the lawyer’s own experience and expertise.  The advice must be open and undisguised and 

must clearly disclose what the lawyer honestly thinks about the merits and probable results. 

[3] Occasionally, a lawyer must be firm with a client.  Firmness, without rudeness, is not a 

violation of the rule.  In communicating with the client, the lawyer may disagree with the client’s 
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perspective, or may have concerns about the client’s position on a matter, and may give advice that 

will not please the client.  This may legitimately require firm and animated discussion with the client. 

 

Client Instructions 

3.2-4 A lawyer must obtain instructions from the client on all matters not falling 

within the express or implied authority of the lawyer. 

 

Commentary 

[1] Assuming that there are no practical exigencies requiring a lawyer to act for a client without 

prior consultation, the lawyer must consider before each decision in a matter whether and to what 

extent the client should be consulted or informed. Even an apparently routine step that clearly falls 

within the lawyer's authority may warrant prior consultation, depending on circumstances such as a 

particular client's desire to be involved in the day to day conduct of a matter. 

[2] A lawyer has an ethical obligation to put all settlement offers to the client and to obtain 

specific instructions with regard to making or accepting settlement offers on a client’s behalf (see 

Rule 3.2-1). In addition, certain decisions in litigation, such as how a criminal defendant will plead, 

whether a client will testify, whether to waive a jury trial and whether to appeal, require prior 

discussion with the client. As to other, less fundamental decisions, if there is any doubt in the 

lawyer's mind as to whether the client should be consulted, it is most prudent to do so. 

[3] If a client persistently refuses or fails to provide instructions, the lawyer is entitled to withdraw 

(see Rule 3.7-2). If, however, the failure to provide instructions is due to the client's disappearance or 

incapacity, the lawyer has additional duties to attend to before withdrawal is justified (see Rules 3.2-5 

and 3.2-15 and accompanying commentaries). 

[4] When acting for a corporation, on an in house basis or otherwise, a lawyer may encounter 

difficulty in identifying who within the corporation has authority to give instructions and receive advice 

on the client's behalf. In this regard, see Rule 3.2-9 and related commentary. 

 

3.2-5 When a lawyer is unable to obtain instructions from a client because the client 

cannot be located, the lawyer must make reasonable efforts to locate the client. 

 

Commentary 

[1] Circumstances dictating the extent of a lawyer's efforts to locate a missing client include the 

facts giving rise to the inability to contact the client and importance of the issue on which instructions 

are sought. A wilful disappearance may mandate a less strenuous attempt at location, while the 

potential loss of a significant right or remedy will require greater efforts. In the latter case, the lawyer 

should take such steps as are reasonably necessary and in accordance with the lawyer's implied 
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authority to preserve the right or remedy in the meantime. Once a matter moves beyond the implied 

authority of the lawyer and all attempts to locate the client have been unsuccessful, the lawyer may 

be compelled to withdraw since a representation may not be continued in the absence of proper 

instructions. 

 

3.2-6 When receiving instructions from a third party on behalf of a client, a lawyer 

must ensure that the instructions accurately reflect the wishes of the client. 

 

Commentary 

[1] It is not inherently improper for a lawyer to accept instructions on a client's behalf from 

someone other than the client. For example, a client may be indisposed or unavailable and therefore 

unable to provide instructions directly, or a lawyer may be retained at the suggestion of another 

advisor, such as an accountant, with the result that at least the initial contact is made by the advisor 

on the client's behalf. 

{2] In these circumstances a lawyer must verify that the instructions are accurate and were given 

freely and voluntarily by a client having the capacity to do so. The lawyer's freedom of access to the 

client must be unrestricted. In certain situations it may be appropriate for the lawyer to insist on 

meeting alone with the client (see also Rule 3.2-1 and related commentary). 

[3] From time to time a lawyer is retained and paid by one party but requested to prepare a 

document for execution by another party. While on a technical analysis the instructing party may be 

the client, the facts may indicate a relationship with the other party as well that carries with it certain 

duties on the part of the lawyer, such as the duty to make direct contact with the other party to 

confirm the instructions. If, for example, a lawyer has been asked to prepare a power of attorney or a 

will for a relative of the person providing instructions, the possibility of coercion or undue influence 

requires that steps be taken to protect the interests of the relative. If that person's wishes cannot be 

satisfactorily verified, it is improper for the lawyer to carry out the instructions. 

[4] Accepting payment from a third party – A lawyer may be paid by one person, such as an 

insurance company or union, while being retained to act for another person, such as an insured 

individual or union member, who has standing to provide instructions directly to the lawyer. In this 

situation, the lawyer must clarify through discussions with both parties at the outset of the 

representation whether the lawyer will be acting for both parties, or only for the person instructing the 

lawyer. 

[5] If both parties are to be represented by the lawyer in the relevant matter, then the conflict of 

interest rules will apply, regarding multiple representations. Briefly, the lawyer must make an 

independent judgment whether acting for both is in the parties' best interests; both parties must 

consent to the terms of the arrangement after full disclosure; and the lawyer will not be permitted to 

keep material information confidential from either party. In the event that a dispute develops, the 



Law Society of Alberta Code of Conduct 

_____________________________________________________________________________________________________________________ 

 
 

 
_____________________________________________________________________________________________________________________ 

   
Version #: 2020_V1 
February 20, 2020 

Page 16 of 119 www.lawsociety.ab.ca 

 

lawyer will be compelled to cease acting altogether unless, at the time the dispute arises, both 

parties consent to the lawyer's continuing to represent one of them. 

[6] In some circumstances, the person responsible for payment may agree that the other person 

will be considered the sole client of the lawyer in that matter if (for example) the first party is paying 

the other's legal fees through courtesy or philanthropy or pursuant to a prepaid legal services plan. In 

this event, the lawyer should be satisfied that the financially responsible party understands the 

significance of the characterization of the other party as the sole client and, in particular, that the 

financially responsible party will have no right to request or receive confidential information regarding 

the matter. 

[7] Some prepaid legal services plans do not offer subscribers a choice of counsel. A lawyer 

participating in such a plan must explain to the client the implications of this lack of choice at the first 

available opportunity (See also Rule 3.6-11 regarding prepaid legal services plans). 

 

Language Rights 

3.2-7 A lawyer should advise a client of the client’s language rights, where 

applicable, including the right to proceed in the official language of the client’s 

choice. 

3.2-8 Where a client wishes to retain a lawyer for representation in the official 

language of the client’s choice, the lawyer should not undertake the matter 

unless the lawyer is competent to provide the required services in that 

language or arranges for the assistance of an interpreter. 

 

Commentary 

[1] The lawyer should be aware of relevant statutory and constitutional law relating to language 

rights including the Canadian Charter of Rights and Freedoms, s.19(1) and Part XVII of the Criminal 

Code  regarding language rights in courts established by Parliament and in criminal proceedings. 

This may not include provincial superior courts or courts of appeal. The lawyer should also be aware 

that provincial or territorial legislation may provide additional language rights, including in relation to 

aboriginal languages. In Alberta, for example, the Languages Act and Regulation provide guidance 

on the use of French and English. The Rules of Court also provide information on translation in court 

proceedings. 

[2] When a lawyer considers whether to provide the required services in the official language 

chosen by the client, the lawyer should carefully consider whether it is possible to render those 

services in a competent manner as required by Rule 3.1-2 and related commentary. 
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When the Client is an Organization 

3.2-9 Although a lawyer may receive instructions from an officer, employee, agent or 

representative, when a lawyer is employed or retained by an organization, 

including a corporation, the lawyer must act for the organization in exercising 

his or her duties and in providing professional services. 

 

Commentary 

[1] A lawyer acting for an organization should keep in mind that the organization, as such, is the 

client and that a corporate client has a legal personality distinct from its shareholders, officers, 

directors and employees.  While the organization or corporation acts and gives instructions through 

its officers, directors, employees, members, agents or representatives, the lawyer should ensure that 

it is the interests of the organization that are served and protected.  Further, given that an 

organization depends on persons to give instructions, the lawyer should ensure that the person 

giving instructions for the organization is acting within that person’s actual or ostensible authority. 

[2] In addition to acting for the organization, a lawyer may also accept a joint retainer and act for 

a person associated with the organization.  For example, a lawyer may advise an officer of an 

organization about liability insurance.  In such cases the lawyer acting for an organization should be 

alert to the prospects of conflicts of interests and should comply with the rules about the avoidance 

of conflicts of interests (Rule 3.4). 

 

Encouraging Compromise or Settlement 

3.2-10 A lawyer must advise and encourage a client to compromise or settle a dispute 

whenever it is possible to do so on a reasonable basis and must discourage the 

client from commencing or continuing useless legal proceedings. 

 

Commentary 

[1] Determining whether settlement or compromise is a realistic alternative requires objective 

evaluation and the application of a lawyer's professional judgment and experience to the 

circumstances of the case. The client must then be advised of the advantages and drawbacks of 

settlement versus litigation. Due to the uncertainty, delay and expense inherent in the litigation 

process, it is often in the client's interests that a matter be settled. On the other hand, because a 

lawyer's role is that of advocate rather than adjudicator, going to trial is justified if the client so 

instructs and the matter is meritorious (see Rule 5.1-2(b)). A lawyer should not press settlement for 

personal reasons such as an overloaded calendar, lack of preparation, reluctance to face judge or 

opposing counsel in a courtroom setting, or possible financial benefit due to the terms of a fee 

agreement. 
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Threatening Criminal or Regulatory Proceedings 

3.2-11 A lawyer must not, in an attempt to gain a benefit for a client, threaten, or 

advise a client to threaten: 

(a) to initiate or proceed with a criminal or quasi-criminal charge; or 

(b) to make a complaint to a regulatory authority. 

 

Commentary 

[1] It is an abuse of the court or regulatory authority’s process to threaten to make or advance a 

complaint in order to secure the satisfaction of a private grievance.  Even if a client has a legitimate 

entitlement to be paid money, threats to take criminal or quasi-criminal action are not appropriate. 

[2] It is not improper, however, to notify the appropriate authority of criminal or quasi-criminal 

activities while also taking steps through the civil system.  Nor is it improper for a lawyer to request 

that another lawyer comply with an undertaking or trust condition or other professional obligation or 

face being reported to the Society.  The impropriety stems from threatening to use, or actually using, 

criminal or quasi-criminal proceedings to gain a civil advantage. 

 

Inducement for Withdrawal of Criminal or Regulatory Proceedings 

3.2-12 A lawyer must not: 

(a) give or offer to give, or advise an accused or any other person to give or 

offer to give, any valuable consideration to another person in exchange 

for influencing the Crown or a regulatory authority’s conduct of a 

criminal or quasi-criminal charge or a complaint, unless the lawyer 

obtains the consent of the Crown or the regulatory authority to enter into 

such discussions;  

(b) accept or offer to accept, or advise a person to accept or offer to accept, 

any valuable consideration in exchange for influencing the Crown or a 

regulatory authority’s conduct of a criminal or quasi-criminal charge or a 

complaint, unless the lawyer obtains the consent of the Crown or the 

regulatory authority to enter such discussions; or 

(c) wrongfully influence any person to prevent the Crown or regulatory 

authority from proceeding with charges or a complaint or to cause the 
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Crown or regulatory authority to withdraw the complaint or stay charges 

in a criminal or quasi-criminal proceeding. 

 

Commentary 

[1] “Regulatory authority” includes professional and other regulatory bodies. 

[2] A lawyer for an accused or potential accused must never influence a complainant or potential 

complainant not to communicate or cooperate with the Crown.  However, this rule does not prevent a 

lawyer for an accused or potential accused from communicating with a complainant or potential 

complainant to obtain factual information, arrange for restitution or an apology from an accused, or 

defend or settle any civil matters between the accused and the complainant. When a proposed 

resolution involves valuable consideration being exchanged in return for influencing the Crown or the 

regulatory authority not to proceed with a charge or to seek a reduced sentence or penalty, the 

lawyer for the accused must obtain the consent of the Crown or the regulatory authority prior to 

discussing such proposal with the complainant or potential complainant. Similarly, lawyers advising a 

complainant or potential complainant with respect to any such negotiations can do so only with the 

consent of the Crown or the regulatory authority. 

[3] A lawyer cannot provide an assurance that the settlement of a related civil matter will result in 

the withdrawal of criminal or quasi-criminal charges, absent the consent of the Crown or the 

regulatory authority.  

[4] When the complainant or potential complainant is unrepresented, the lawyer should have 

regard to the rules respecting unrepresented persons and make it clear that the lawyer is acting 

exclusively in the interests of the accused.  If the complainant or potential complainant is vulnerable, 

the lawyer should take care not to take unfair or improper advantage of the circumstances.  When 

communicating with an unrepresented complainant or potential complainant, it is prudent to have a 

witness present. 

 

Fraud by Client or Others 

3.2-13 A lawyer must never: 

(a) assist in or encourage any fraud, crime, or illegal conduct, 

(b) do or omit to do anything that assists in or encourages any fraud, crime, 

or illegal conduct by a client or others, or 

(c) instruct a client or others on how to violate the law and avoid 

punishment. 
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Commentary 

[1] A lawyer should be on guard against becoming the tool or dupe of an unscrupulous client, or 

of others, whether or not associated with the unscrupulous client. 

[2] A lawyer should be alert to and avoid unwittingly becoming involved with a client or others 

engaged in criminal activities such as mortgage fraud or money laundering. Vigilance is required 

because the means for these, and other criminal activities, may be transactions for which lawyers 

commonly provide services such as: establishing, purchasing or selling business entities; arranging 

financing for the purchase or sale or operation of business entities; arranging financing for the 

purchase or sale of business assets; and purchasing and selling real estate. 

[3] If a lawyer has suspicions or doubts about whether he or she might be assisting a client or 

others in dishonesty, fraud, crime or illegal conduct, the lawyer should make reasonable inquiries to 

obtain information about the client or others and, in the case of the client, about the subject matter 

and objectives of the retainer.  These should include verifying who are the legal or beneficial owners 

of property and business entities, verifying who has the control of business entities, and clarifying the 

nature and purpose of a complex or unusual transaction where the purpose is not clear. The lawyer 

should make a record of the results of these inquiries. 

[4] This rule does not apply to conduct the legality of which is supportable by a reasonable and 

good faith argument. A bona fide test case is not necessarily precluded by this rule and, so long as 

no injury to a person or violence is involved, a lawyer may properly advise and represent a client 

who, in good faith and on reasonable grounds, desires to challenge or test a law and the test can 

most effectively be made by means of a technical breach giving rise to a test case. In all situations, 

the lawyer should ensure that the client appreciates the consequences of bringing a test case.   

[5] This rule is not intended to prevent a lawyer from fully explaining the options available to a 

client, including the consequences of various means of proceeding, or from representing after the 

fact a client accused of wrongful conduct. However, a lawyer may not act in furtherance of a client's 

improper objective. An example would be assisting a client to implement a transaction that is clearly 

a fraudulent preference. Nor may a lawyer purport to set forth alternatives without making a direct 

recommendation if the lawyer's silence would be construed as an indirect endorsement of an illegal 

action. 

[6] The mere provision of legal information must be distinguished from rendering legal advice or 

providing active assistance to a client. If a lawyer is reasonably satisfied on a balance of probabilities 

that the result of advice or assistance will be to involve the lawyer in a criminal or fraudulent act, then 

the advice or assistance should not be given. In contrast, merely providing legal information that 

could be used to commit a crime or fraud is not improper since everyone has a right to know and 

understand the law. Indeed, a lawyer has a positive obligation to provide such information or ensure 

that alternative competent legal advice is available to the client. Only if there is reason to believe 

beyond a reasonable doubt, based on familiarity with the client or information received from other 

reliable sources, that a client intends to use legal information to commit a crime should a lawyer 

decline to provide the information sought. 
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Fraud when Client an Organization 

3.2-14 A lawyer who is employed or retained by an organization to act in a matter in 

which the lawyer knows that the organization has acted, is acting or intends to 

act fraudulently, criminally or illegally, must do the following, in addition to his 

or her obligations under Rule 3.2-13: 

(a) advise the person from whom the lawyer takes instructions and the chief 

legal officer, or both the chief legal officer and the chief executive officer, 

that the conduct is or would be fraudulent, criminal or illegal and should 

be stopped; 

(b) if necessary because the person from whom the lawyer takes 

instructions, the chief legal officer or the chief executive officer refuses 

to stop the conduct, advise progressively the next highest persons or 

groups, including ultimately, the board of directors, the board of 

trustees, or the appropriate committee of the board, that the conduct is 

or would be fraudulent, criminal or illegal and should be stopped; and 

(c) if the organization, despite the lawyer’s advice, continues with or intends 

to pursue the unlawful conduct, withdraw from acting in the matter in 

accordance with Rule 3.7. 

 

Commentary 

[1] The past, present, or proposed misconduct of an organization may have harmful and serious 

consequences, not only for the organization and its constituency, but also for the public who rely on 

organizations to provide a variety of goods and services. In particular, the misconduct of publicly 

traded commercial and financial corporations may have serious consequences for the public at large.  

This rule addresses some of the professional responsibilities of a lawyer acting for an organization, 

including a corporation, when he or she learns that the organization has acted, is acting, or proposes 

to act in a way that is fraudulent, criminal or illegal. In addition to these rules, the lawyer may need to 

consider, for example, the rules and commentary about confidentiality (Rule 3.3). 

[2] This rule speaks of conduct that is fraudulent, criminal or illegal. Such conduct includes acts 

of omission. Indeed, often it is the omissions of an organization, such as failing to make required 

disclosure or to correct inaccurate disclosures that constitute the wrongful conduct to which these 

rules relate.  Conduct likely to result in substantial harm to the organization, as opposed to genuinely 

trivial misconduct by an organization, invokes these rules. 

[3] In considering his or her responsibilities under this section, a lawyer should consider whether 

it is feasible and appropriate to give any advice in writing. 



Law Society of Alberta Code of Conduct 

_____________________________________________________________________________________________________________________ 

 
 

 
_____________________________________________________________________________________________________________________ 

   
Version #: 2020_V1 
February 20, 2020 

Page 22 of 119 www.lawsociety.ab.ca 

 

[4] A lawyer acting for an organization who learns that the organization has acted, is acting, or 

intends to act in an unlawful manner, may advise the chief executive officer and must advise the 

chief legal officer of the misconduct. If the unlawful conduct is not abandoned or stopped, the lawyer 

must report the matter “up the ladder” of responsibility within the organization until the matter is dealt 

with appropriately. If the organization, despite the lawyer’s advice, continues with the unlawful 

conduct, the lawyer must withdraw from acting in the particular matter in accordance with Rule 3.7. 

In some but not all cases, withdrawal means resigning from his or her position or relationship with 

the organization and not simply withdrawing from acting in the particular matter. 

[5] This rule recognizes that lawyers as the legal advisors to organizations are in a central 

position to encourage organizations to comply with the law and to advise that it is in the 

organization’s and the public’s interest that organizations do not violate the law. Lawyers acting for 

organizations are often in a position to advise the executive officers of the organization, not only 

about the technicalities of the law, but also about the public relations and public policy concerns that 

motivated the government or regulator to enact the law. Moreover, lawyers for organizations, 

particularly in-house counsel, may guide organizations to act in ways that are legal, ethical, reputable 

and consistent with the organization’s responsibilities to its constituents and to the public. 

 

Clients with Diminished Capacity 

3.2-15 When a client’s ability to make decisions is impaired because of minority or 

mental disability, or for some other reason, the lawyer must, as far as 

reasonably possible, maintain a normal lawyer and client relationship. 

 

Commentary 

[1] A lawyer and client relationship presupposes that the client has the requisite mental ability to 

make decisions about his or her legal affairs and to give the lawyer instructions.  A client’s ability to 

make decisions depends on such factors as age, intelligence, experience and mental and physical 

health and on the advice, guidance and support of others.  A client’s ability to make decisions may 

change, for better or worse, over time.  A client may be mentally capable of making some decisions 

but not others.  The key is whether the client has the ability to understand the information relative to 

the decision that has to be made and is able to appreciate the reasonably foreseeable 

consequences of the decision or lack of decision.  Accordingly, when a client is, or comes to be, 

under a disability that impairs his or her ability to make decisions, the lawyer will have to assess 

whether the impairment is minor or whether it prevents the client from giving instructions or entering 

into binding legal relationships. 

[2] A lawyer who believes a person to be incapable of giving instructions should decline to act.  

However, if a lawyer reasonably believes that the person has no other agent or representative and a 

failure to act could result in imminent and irreparable harm, the lawyer may take action on behalf of 

the person lacking capacity only to the extent necessary to protect the person until a legal 
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representative can be appointed.  A lawyer undertaking to so act has the same duties under these 

rules to the person lacking capacity as the lawyer would with any client. 

[3] If a client’s incapacity is discovered or arises after the solicitor-client relationship is 

established, the lawyer may need to take steps to have a lawfully authorized representative, such as 

a litigation guardian, appointed or to obtain the assistance of the Office of the Public Trustee to 

protect the interests of the client.  Whether that should be done depends on all relevant 

circumstances, including the importance and urgency of any matter requiring instruction.  In any 

event, the lawyer has an ethical obligation to ensure that the client’s interests are not abandoned.  

Until the appointment of a legal representative occurs, the lawyer should act to preserve and protect 

the client’s interests. 

[4] In some circumstances when there is a legal representative, the lawyer may disagree with 

the legal representative’s assessment of what is in the best interests of the client under a disability.  

So long as there is no lack of good faith or authority, the judgment of the legal representative should 

prevail.  If a lawyer becomes aware of conduct or intended conduct of the legal representative that is 

clearly in bad faith or outside that person’s authority, and contrary to the best interests of the client 

with diminished capacity, the lawyer may act to protect those interests.  This may require reporting 

the misconduct to a person or institution such as a family member or the Public Trustee.   

[5] When a lawyer takes protective action on behalf of a person or client lacking in capacity, the 

authority to disclose necessary confidential information may be implied in some circumstances: See 

commentary under Rule 3.3-1 (Confidentiality) for a discussion of the relevant factors.  If the court or 

other counsel becomes involved, the lawyer should inform them of the nature of the lawyer’s 

relationship with the person lacking capacity. 
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3.3 Confidentiality 

 

Confidential Information 

3.3-1 A lawyer at all times must hold in strict confidence all information concerning 

the business and affairs of a client acquired in the course of the professional 

relationship and must not divulge any such information unless: 

(a) expressly or impliedly authorized by the client; 

(b) required by law or a court to do so; 

(c) required to deliver the information to the Society; or 

(d) otherwise permitted by this rule. 

 

Commentary 

[1] A lawyer cannot render effective professional service to a client unless there is full and 

unreserved communication between them.  At the same time, the client must feel completely secure 

and entitled to proceed on the basis that, without any express request or stipulation on the client’s 

part, matters disclosed to or discussed with the lawyer will be held in strict confidence. 

[2] This rule must be distinguished from the evidentiary rule of lawyer and client privilege, which 

is also a constitutionally protected right, concerning oral or documentary communications passing 

between the client and the lawyer.  The ethical rule is wider and applies without regard to the nature 

or source of the information or the fact that others may share the knowledge. 

[3] A lawyer owes the duty of confidentiality to every client without exception and whether or not 

the client is a continuing or casual client.  The duty survives the professional relationship and 

continues indefinitely after the lawyer has ceased to act for the client, whether or not differences 

have arisen between them. 

[4] A lawyer also owes a duty of confidentiality to anyone seeking advice or assistance on a 

matter invoking a lawyer’s professional knowledge, although the lawyer may not render an account 

or agree to represent that person.  A solicitor and client relationship is often established without 

formality.  A lawyer should be cautious in accepting confidential information on an informal or 

preliminary basis, since possession of the information may prevent the lawyer from subsequently 

acting for another party in the same or a related matter (See Rule 3.4 Conflicts). 

[5] Generally, unless the nature of the matter requires such disclosure, a lawyer should not 

disclose having been: 

(a) retained by a person about a particular matter; or 

(b) consulted by a person about a particular matter, whether or not the lawyer-client 

relationship has been established between them. 
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[6] A lawyer should take care to avoid disclosure to one client of confidential information 

concerning or received from another client and should decline employment that might require such 

disclosure.  When acting for more than one party in the same matter, a lawyer must disclose to all 

such parties any material confidential information acquired by the lawyer in the course of the 

representation and relating to the matter in question. While multiple representation is generally 

discouraged, there are circumstances in which it is in the best interests of the parties involved (see 

Rule 3.4, Conflicts). A lawyer will be precluded, however, from receiving material information in 

connection with the matter from one client and treating it as confidential in respect of the others. This 

aspect of the representation must be disclosed to the clients in advance so that their consent is an 

informed one. 

[7] When lawyers share space, the risk of advertent or inadvertent disclosure of confidential 

information is significant even if the lawyers involved exert efforts to insulate their respective 

practices.  Consequently, the definition of “law firm” includes lawyers practising law from the same 

premises but otherwise practising law independently of one another.  To comply with Rule 3.4 

regarding Conflicts, lawyers in space-sharing arrangements must share certain confidential client 

information with each other. For example, it will be necessary to know the identities of clients of the 

other lawyers to determine when conflicts exist. When a conflict check shows that a person against 

whom one of the lawyers wishes to act was previously represented by another of the lawyers, those 

lawyers may need to discuss the nature of any confidential information possessed by the previous 

lawyer.  Accordingly, the implied consent to disclosure of information referred to in Rule 3.3-1 

extends to all lawyers practising in such an arrangement. 

[8] A lawyer should avoid indiscreet conversations and other communications, even with the 

lawyer’s spouse or family, about a client’s affairs and should shun any gossip about such things even 

though the client is not named or otherwise identified.  Similarly, a lawyer should not repeat any 

gossip or information about the client’s business or affairs that is overheard or recounted to the 

lawyer.  Apart altogether from ethical considerations or questions of good taste, indiscreet shoptalk 

among lawyers, if overheard by third parties able to identify the matter being discussed, could result 

in prejudice to the client.  Moreover, the respect of the listener for lawyers and the legal profession 

will probably be lessened.  Although the rule may not apply to facts that are public knowledge, a 

lawyer should guard against participating in or commenting on speculation concerning clients’ affairs 

or business. 

[9] In some situations, the authority of the client to disclose may be inferred.  For example, in 

court proceedings some disclosure may be necessary in a pleading or other court document.  Also, it 

is implied that a lawyer may, unless the client directs otherwise, disclose the client’s affairs to 

partners and associates in the law firm and, to the extent necessary, to administrative staff and to 

others whose services are used by the lawyer. But this implied authority to disclose places the 

lawyer under a duty to impress upon associates, employees, students and other lawyers engaged 

under contract with the lawyer or with the firm of the lawyer the importance of non-disclosure (both 

during their employment and afterwards) and requires the lawyer to take reasonable care to prevent 

their disclosing or using any information that the lawyer is bound to keep in confidence. 
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[10] The client’s authority for the lawyer to disclose confidential information to the extent 

necessary to protect the client’s interest may also be inferred in some situations where the lawyer is 

taking action on behalf of the person lacking capacity to protect the person until a legal 

representative can be appointed.  In determining whether a lawyer may disclose such information, 

the lawyer should consider all circumstances, including the reasonableness of the lawyer’s belief the 

person lacks capacity, the potential harm to the client if no action is taken, and any instructions the 

client may have given the lawyer when capable of giving instructions about the authority to disclose 

information.  Similar considerations apply to confidential information given to the lawyer by a person 

who lacks the capacity to become a client but nevertheless requires protection. 

[11] A lawyer may have an obligation to disclose information under Rule 5.5-2 or 5.5-3.  If client 

information is involved in those situations, the lawyer should be guided by the provisions of this rule. 

 

Use of Confidential Information 

3.3-2 A lawyer must not use or disclose a client’s or former client’s confidential 

information to the disadvantage of the client or former client, or for the benefit 

of the lawyer or a third person without the consent of the client or former client. 

 

Commentary 

[1] See Rule 3.4, Conflicts. The fiduciary relationship between a lawyer and a client forbids the 

lawyer or a third person from benefiting from the lawyer’s use of a client’s confidential information.  If 

a lawyer engages in literary works, such as a memoir or autobiography, the lawyer is required to 

obtain the client’s or former client’s consent before disclosing confidential information. 

[2] There is generally an obligation to disclose to a client all information that must be disclosed 

to enable the lawyer to properly carry out the representation. A lawyer must decline to act in a 

matter, therefore, or must withdraw from an existing representation if all of the following 

circumstances are present: 

(a) the lawyer is in possession of confidential information of a current or former client 

that is material to that matter or representation; 

(b) the current or former client will not consent to disclosure of the information to the 

other client or potential client; and 

(c) it is impossible to properly carry out the representation or prospective 

representation without making such disclosure or, alternatively, the client or 

potential client in that matter is unwilling to accept legal advice based on the 

information without actually being privy to the information and therefore insists on 

disclosure. 

Under these circumstances, the lawyer is unable to act in the best interests of that client and cannot 

represent or continue to represent the client. 
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Future Harm / Public Safety Exception 

3.3-3 A lawyer may disclose confidential information, but must not disclose more 

information than is required, when the lawyer believes on reasonable grounds 

that  an identifiable person or group is in imminent danger of death or serious 

bodily harm, and disclosure is necessary to prevent the death or harm. 

 

Commentary 

[1] Confidentiality and loyalty are fundamental to the relationship between a lawyer and a client 

because legal advice cannot be given and justice cannot be done unless clients have a large 

measure of freedom to discuss their affairs with their lawyers.  In some very exceptional situations 

identified in this rule, disclosure without the client’s permission might be warranted because the 

lawyer is satisfied that truly serious harm of the types identified is imminent and cannot otherwise be 

prevented.  These situations will be extremely rare. 

[2] Serious psychological harm may constitute serious bodily harm if it substantially interferes 

with the health or well-being of the individual. 

[3] In assessing whether disclosure of confidential information is justified to prevent substantial 

harm, a lawyer should consider a number of factors, including:  

(a) the seriousness of the potential injury to others if the prospective harm occurs;  

(b) the likelihood that it will occur and its imminence;  

(c) the apparent absence of any other feasible way to prevent the potential injury; and  

(d) the circumstances under which the lawyer acquired the information of the client’s 

intent or prospective course of action. 

[4] How and when disclosure should be made under this rule will depend upon the 

circumstances.  A lawyer who believes that disclosure may be warranted should contact the Society 

for ethical advice.  When practicable and permitted, a judicial order may be sought for disclosure. 

[5] If confidential information is disclosed under Rule 3.3-3, the lawyer should prepare a written 

note as soon as possible, which should include: 

(a) the date and time of the communication in which the disclosure is made; 

(b) the grounds in support of the lawyer’s decision to communicate the information, 

including the harm intended to be prevented, the identity of the person who 

prompted communication of the information as well as the identity of the person or 

group of persons exposed to the harm; and  

(c) the content of the communication, the method of communication used and the 

identity of the person to whom the communication was made. 
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Disclosure of Confidential Information by Lawyers 

3.3-4 If it is alleged that a lawyer or the lawyer’s associates or employees:  

(a) have committed a criminal offence involving a client’s affairs; 

(b) are civilly liable with respect to a matter involving a client’s affairs;  

(c) have committed acts of professional negligence; or 

(d) have engaged in acts of professional misconduct or conduct 

unbecoming a lawyer; 

the lawyer may disclose confidential information in order to defend against the 

allegations, but must not disclose more information than is required.  

3.3-5 A lawyer may disclose confidential information in order to establish or collect 

the lawyer’s fees, but must not disclose more information than is required. 

3.3-6 A lawyer may disclose confidential information to another lawyer to secure 

legal or ethical advice about the lawyer’s proposed conduct. 

3.3-7 A lawyer may disclose confidential information to the extent reasonably 

necessary to detect and resolve conflicts of interest arising from a lawyer’s 

proposed transfer to a new law firm, or from a proposed law firm merger or 

acquisition, but only if disclosure does not otherwise prejudice the client. 

 

Commentary 

[1] Lawyers in different firms may need to disclose limited client information to each other to 

detect and resolve conflicts of interest, such as when a lawyer is considering an association with 

another firm, two or more firms are considering a merger, or a lawyer is considering the purchase of 

a law practice. (see Rules 3.4-6 to 3.4-11.) 

[2] Disclosure of client information would only be made once substantive discussions regarding 

the new relationship have occurred.  The exchange of information needs to be done in a manner 

consistent with the requirement to protect client confidentiality and privilege and to avoid any 

prejudice to the client. It ordinarily would include no more than the names of the persons and entities 

involved in a matter. Depending on the circumstances, it may include a brief summary of the general 

issues involved, and information about whether the representation has come to an end. 

[3] The disclosure should be made to as few lawyers at the new law firm as possible, ideally to 

one lawyer of the new firm, such as a designated conflicts lawyer. The information should always be 

disclosed only to the extent reasonably necessary to detect and resolve conflicts of interest that 

might arise from the possible new relationship. 
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[4] As the disclosure is made on the basis that it is solely for the use of checking conflicts where 

lawyers are transferring between firms and for establishing reasonable measures to protect 

confidential client information, the new law firm should agree with the transferring lawyer that it will: 

(a) limit access to the disclosed information; 

(b) not use the information for any purpose other than detecting and resolving 

conflicts; and 

(c) return, destroy, or store in a secure and confidential manner the information 

provided once appropriate measures are established to protect client 

confidentiality. 

[5] Lawyers must be sensitive to the disclosure of information which may prejudice the client. 

For example: 

• a corporate client may be  seeking advice on a corporate takeover that has not been 

publicly announced;  

• a person may consult a lawyer about the possibility of divorce before the person's 

intentions are known to the person's spouse;  

• a person may consult a lawyer about a criminal investigation that has not led to charges 

being laid.  
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3.4 Conflicts 

 

Duty to Avoid Conflicts of Interest 

3.4-1 A lawyer must not act or continue to act for a client where there is a conflict of 

interest, except as permitted under this Code. 

 

Commentary 

[1] A conflict of interest exists when there is a substantial risk that a lawyer’s loyalty to or 

representation of a client would be materially and adversely affected by the lawyer’s own interest or 

the lawyer’s duties to another client, a former client, or a third person. A substantial risk is one that is 

significant and, while not certain or probable, is more than a mere possibility. A client’s interests may 

be prejudiced unless the lawyer’s advice, judgment and action on the client’s behalf are free from 

conflicts of interest. 

[2] A lawyer must examine whether a conflict of interest exists not only from the inception of the 

retainer but throughout its duration, as new circumstances or information may establish or reveal a 

conflict of interest. 

[3] The disqualification of a lawyer may mean the disqualification of all lawyers in the law firm, 

due to the definition of “law firm” and “lawyer” in this Code. The definition of a law firm also includes 

practitioners who practise with other lawyers in space-sharing or other arrangements. 

The Fiduciary Relationship, the Duty of Loyalty and Conflicting Interests 

[4] Lawyers' duties to former clients are primarily concerned with protecting confidential 

information. Duties to current clients are more extensive, and are based on a broad fiduciary duty, 

which prevails regardless of whether there is a risk of disclosure of confidential information. 

[5] The lawyer-client relationship is a fiduciary relationship. Lawyers accordingly owe a duty of 

loyalty to current clients, which includes the following: 

• the duty not to disclose confidential information; 

• the duty to avoid conflicting interests; 

• the duty of commitment to the client’s cause; and  

• the duty of candour with a client on matters relevant to the retainer. 

The Role of the Court and Law Societies 

[6] These rules set out ethical standards to which all members of the profession must adhere.  

The courts have a separate supervisory role over court proceedings.  In that role, the courts apply 

fiduciary principles developed by the courts to govern lawyers' relationships with their clients, to 

ensure the proper administration of justice.  A breach of the rules on conflicts of interest may lead to 

sanction by a law society even where a court may decline to order disqualification as a remedy. 
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Consent and Disclosure 

[7] Except for representing opposing parties in a dispute (see Rule 3.4-2), these rules allow a 

lawyer to continue to act in a matter even when in a conflict of interest, if the clients consent. The 

lawyer must also be satisfied that the lawyer is able to proceed without a material and adverse effect 

on the client. 

[8] As defined in these rules, “consent” means fully informed and voluntary consent after 

disclosure. Disclosure may be made orally or in writing, and the consent should be confirmed in 

writing. 

[9] “Disclosure” means full and fair disclosure of all information relevant to a person’s decision, 

in sufficient time for the person to make a genuine and independent decision, and the taking of 

reasonable steps to ensure understanding of the matters disclosed.  A lawyer therefore should 

inform the client of the relevant circumstances and the reasonably foreseeable ways that a conflict of 

interest could adversely affect the client interests.  This would include the lawyer's relations to the 

parties and any interest in connection with the matter.  

[10] This rule does not require that a lawyer advise a client to obtain independent legal advice 

about the conflict of interest.  In some cases, however, the lawyer should recommend such advice, 

especially if the client is vulnerable or not sophisticated. 

Express Consent 

[11] Express consent is required in the case of conflicts involving multiple retainers, former 

clients, and transferring lawyers, and in the case of lawyers’ personal interests or relationships 

coming into conflict with the interests of clients. Disclosure is an essential requirement to obtaining a 

client’s consent. The lawyer must inform the client about all matters relevant to evaluating the 

conflict. Where it is not possible to provide the client with disclosure because of the confidentiality of 

the information of another client, the lawyer must decline to act. 

Implied Consent 

[12] In cases involving the simultaneous representation of current clients, consent may either be 

express or implied. Implied consent is applicable in only exceptional cases. It may be appropriate to 

imply consent when acting for government agencies, chartered banks and other entities that might 

be considered sophisticated and frequent consumers of legal services from a variety of law firms. 

The matters must be unrelated, and the lawyer must not possess confidential information from one 

client that could affect the other client. 

[13] The nature of the client is not a sufficient basis upon which to imply consent. The terms of the 

retainer, the relationship between the lawyer and client, and the unrelated matters involved must be 

considered.  There must be a reasonable basis upon which a lawyer may objectively conclude that 

the client commonly accepts that its lawyers may act against it.  

[14] Where legal services are either highly specialized or are scarce, consent to act for another 

current client may be implied, depending on the circumstances. 
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Advance Consent 

[15] Consent may be obtained in advance of a conflict of interest arising, provided the consent is 

sufficiently comprehensive to contemplate the subsequent conflict, and there has been no change of 

circumstances that would render the initial consent invalid. The client must be able to understand the 

risks and consequences of providing the advance consent.  

[16] While not required, in some circumstances it may be advisable to recommend that the client 

obtain independent legal advice before deciding whether to provide advance consent. Advance 

consent must be recorded in writing or contained in the retainer agreement. 

 

Disputes 

3.4-2 A lawyer must not represent opposing parties in a dispute. 

 

Commentary 

[1] The existence of a dispute precludes joint representation, not only because it is impossible to 

properly advocate more than one side of a matter, but because the administration of justice would be 

brought into disrepute. 

[2] It is sometimes difficult to determine whether a dispute exists. While a litigation matter 

qualifies as a dispute from the outset, parties who appear to have differing interests or who disagree 

are not necessarily engaged in a dispute. The parties may wish to resolve the disagreement by 

consent, in which case a lawyer may be requested to act as a facilitator in providing information for 

their consideration. At some point, however, a conflict or potential conflict may develop into a 

dispute. At that time, the lawyer would be compelled by Rule 3.4-1 to cease acting for more than one 

party and perhaps to withdraw altogether. 

[3] In determining whether a dispute exists, a lawyer should have regard for the following 

factors: 

• the degree of hostility, aggression and "posturing"; 

• the importance of the matters not yet resolved; 

• the intransigence of one or more of the parties; and 

• whether one or more of the parties wishes the lawyer to assume the role of advocate for 

that party's position. 

[4] If clients have consented to a joint retainer, a lawyer is not necessarily precluded from 

advising clients on non-contentious matters, even if a dispute has arisen between them. When in 

doubt, a lawyer should cease acting. 
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Mediation or Arbitration 

[5] This rule does not prevent a lawyer from mediating or arbitrating a dispute between clients or 

former clients where: 

(a) the parties consent; 

(b) it is in the parties' best interests that the lawyer act as mediator or arbitrator; and 

(c) the parties acknowledge that the lawyer will not be representing either party and 

that no confidentiality will apply to material information in the lawyer's possession. 

 

Current Clients 

3.4-3 A lawyer must not represent one client whose legal interests are directly 

adverse to the immediate legal interests of another client, even if the matters 

are unrelated, unless both clients consent. 

 

Commentary 

[1] This rule mirrors the bright line rule articulated by the Supreme Court of Canada. 

[2] The lawyer-client relationship may be irreparably damaged where the lawyer’s representation 

of one client is directly adverse to another client’s immediate interests. For example, one client may 

legitimately fear that the lawyer will not pursue the representation out of deference to the other client, 

and an existing client may legitimately feel betrayed by the lawyer’s representation of a client with 

adverse legal interests.  

[3] A client is a current client if the lawyer is currently acting for the client, and may be a current 

client despite there being no matters on which the lawyer is currently acting. In determining whether 

a client is a current client, notwithstanding that the lawyer has no current files, the lawyer must take 

into consideration all the circumstances of the lawyer-client relationship, including, where relevant: 

• the duration of the relationship; 

• the terms of the past retainer or retainers; 

• the length of time since the last representation was completed or the last representation 

assigned; and  

• whether the client uses other lawyers for the same type of work. 

[4] When determining if one client’s legal interests are directly adverse to the immediate legal 

interests of another current client, a lawyer must consider the following factors: 

• the immediacy of the legal interests; 

• whether the legal interests are directly adverse; 

• whether the issue is substantive or procedural; 
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• the temporal relationship between the matters; 

• the significance of the issue to the immediate and long-term interests of the clients 

involved; and 

• the clients' reasonable expectations in retaining the lawyer for the particular matter or 

representation. 

[5] The bright line rule cannot be used to support tactical abuses.  For example, it is 

inappropriate for a lawyer to raise a conflict of interest in order to disqualify an opposing lawyer for 

an improper purpose, or to inconvenience an opposing client. 

[6] This rule will not apply in circumstances where it is unreasonable for a client to expect that its 

law firm will not act against it in unrelated matters.  In exceptional cases, a client’s consent that a 

lawyer may act against it may be implied.  (See commentary to Rule 3.4-1) 

[7] A lawyer’s duty of candour requires that a lawyer inform a client about any factors relevant to 

the lawyer’s ability to provide effective representation. If the lawyer is accepting a retainer that 

requires the lawyer to act against an existing client, the lawyer should disclose this information to the 

client even if the lawyer believes there is no conflict of interest. 

[8] A lawyer's duty of commitment to the client’s cause prevents the lawyer from summarily and 

unexpectedly dropping that client to circumvent conflict of interest rules.  The client may legitimately 

feel betrayed if the lawyer ceases to act for the client in order to avoid a conflict of interest with 

another more lucrative or attractive client. 

 

Concurrent Clients 

3.4-4  (a) An individual lawyer or a law firm may act for concurrent clients with 

competing business or economic interests, provided that the lawyer or 

law firm treats information received from each client as confidential and 

does not disclose it to other clients; 

(b) Where concurrent clients wish to retain a law firm in respect of the same 

business opportunity, the law firm must: 

(i) disclose that it is acting for other business competitors and the 

risks associated with concurrent representation; 

(ii) provide the client with the opportunity to seek independent legal 

advice; 

(iii) ensure that each client is represented by different lawyers in the 

law firm; 

(iv) implement measures to protect confidential information; 
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(v) withdraw from the representation of all clients in the event a 

dispute arises that cannot be resolved, in relation to the subject 

matter of the concurrent representation. 

 

Commentary 

[1] Concurrent retainers are distinct from joint retainers, which are the subject of Rule 3.4-5. For 

the purposes of these rules, concurrent retainers arise when a lawyer or firm simultaneously 

represents different clients in separate matters. There is no sharing of confidential information, and 

the concurrent clients are not associated. In contrast, joint representation involves simultaneous 

representation of multiple clients in the same matter, and involves sharing of confidential information 

and shared instructions from the clients. 

[2] Conflict of interest rules do not preclude law firms and individual lawyers from concurrently 

representing different clients who are economic or business competitors and whose legal interests 

are not directly adverse.  Lawyers are obliged at all times to ensure that they maintain confidentiality 

regarding the information of each client. Competing commercial interests of clients will not present a 

conflict when they do not impair a lawyer’s ability to properly represent the legal interests of each 

client. Whether or not a real risk of impairment exists will be a question of fact. 

[3] In a litigation practice, competing commercial interests become relevant when there is a legal 

dispute between clients, in which case Rules 3.4-2 and 3.4-3 will apply.  

[4] In corporate and commercial practice, a conflict of interest will arise when commercial 

competitors simultaneously seek to retain the same lawyer or law firm with regard to the same 

corporate or business opportunity.  Where the subject matter of each independent retainer is the 

same, the same lawyer may not act for each concurrent client. A law firm may, however, represent 

concurrent clients in this situation if each client is represented by different lawyers and the existence 

of concurrent retainers is disclosed to the clients.  Lawyers are not required to disclose the identities 

of other concurrent clients. Reasonable measures will be required to protect confidential client 

information and the details of the implementation of the measures should be disclosed to the clients 

(See commentary to Rule 3.4-10). 

[5] Concurrent clients must be fully informed of the risks and understand that, if a dispute arises 

between them which cannot be resolved, the lawyers must withdraw, resulting in potential additional 

costs.  Clients should be given the opportunity to seek independent legal advice regarding the 

advisability of the concurrent retainer, and whether the concurrent representation is in the best 

interests of the clients. The law firm should assess whether there is a real risk that the firm will not be 

able to properly represent the legal interests of each client. 
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Joint Retainers 

3.4-5 Before a lawyer acts for more than one client in the same matter, the lawyer 

must: 

(a) obtain the consent of the clients following disclosure of the advantages 

and disadvantages of a joint retainer; 

(b) ensure the joint retainer is in the best interests of each client; 

(c) advise each client that no information received in connection with the 

matter from one client can be treated as confidential so far as any of the 

others are concerned; and 

(d) advise each client that, if a conflict develops that cannot be resolved, the 

lawyer cannot continue to act for both or all of them and may have to 

withdraw completely. 

 

Commentary 

Identifying Conflicts 

[1] A joint retainer must be approached by a lawyer with caution, particularly in situations 

involving conflicting interests, rather than a potential conflict. It will generally be more difficult for a 

lawyer to justify acting in a situation involving actual conflicting interests. In each case, the lawyer 

must assess the likelihood of being able to demonstrate that each client received representation 

equal to that which would have been rendered by independent counsel. 

[2] A lawyer should examine whether a conflict of interest exists, not only from the outset, but 

also throughout the duration of a retainer, because new circumstances or information may establish 

or reveal a conflict of interest. 

[3] In appropriate circumstances, lawyers may act for clients who have conflicting interests or 

have a potential conflict. Clients may have conflicting interests where they have differing interests but 

there is no actual dispute. Examples include vendor and purchaser, mortgagor and mortgagee (see 

special notes below), insured and insurer, estranged spouses, and lessor and lessee.  

[4] A potential conflict exists when clients are aligned in interest and there is no dispute among 

them in fact, but the relationship or circumstances are such that there is a possibility of differences 

developing. Examples are co-plaintiffs; co-defendants; co-insured; co-accused; shareholders 

entering into a unanimous shareholder agreement; spouses granting a mortgage to secure a loan; 

common guarantors; beneficiaries under a will; and a trustee in bankruptcy or court appointed 

receiver/manager and the secured creditor who had the trustee or receiver/manager appointed. This 

list is not exhaustive. 
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Assessing When the Joint Representation is in the Best Interests of the Parties 

[5] Many lawyers prefer not to act for more than one party in a transaction. From the client's 

perspective, however, this preference may interfere with the right to choose counsel and may appear 

to generate unwarranted costs, hostility and complexity. In addition, another lawyer having the 

requisite expertise or experience may not be readily available, especially in smaller communities. 

Situations will therefore arise in which it is clearly in the best interests of the parties that a lawyer 

represents more than one of them in the same matter. 

[6] In determining whether it is in the best interests of the parties that a lawyer act for more than 

one party where there is no dispute but where there is a conflict or potential conflict, the lawyer must 

consider all relevant factors, including but not limited to: 

• the complexity of the matter; 

• whether there are terms yet to be negotiated and the complexity and contentiousness of 

those terms; 

• whether considerable extra cost, delay, hostility or inconvenience would result from using 

more than one lawyer; 

• the availability of another lawyer of comparable skill; 

• the degree to which the lawyer is familiar with the parties' affairs; 

• the probability that the conflict or potential conflict will ripen into a dispute due to the 

respective positions or personalities of the parties, the history of their relationship or other 

factors; 

• the likely effect of a dispute on the parties; 

• whether it may be inferred from the relative positions or circumstances of the parties 

(such as a long-standing previous relationship of one party with the lawyer) that the 

lawyer would be motivated to favour the interests of one party over another; and 

• the ability of the parties to make informed, independent decisions. 

[7] The requirement that the joint representation be in the clients' best interests will not be 

fulfilled unless the lawyer has made an independent evaluation and has concluded that this is the 

case. It is insufficient to rely on the clients' assessment in this regard. 

[8] Although the parties to a particular matter may expressly request joint representation, there 

are circumstances in which a lawyer may not agree. Even if all the parties consent, a lawyer should 

avoid acting for more than one client when it is likely that a dispute between them will arise or that 

their interests, rights or obligations will diverge as the matter progresses. For example, it is not 

advisable to represent opposing arm's-length parties in complex commercial transactions involving 

unique, heavily negotiated terms. In these situations, the risks of retaining a single lawyer outweigh 

the advantages. 

[9] If a lawyer proposes to act for a corporation and one or more of its shareholders, directors, 

managers, officers or employees, the lawyer must be satisfied that the dual representation is a true 
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reflection of the will and desire of the corporation as a separate entity. Having met all preliminary 

requirements, a lawyer acting in a conflict or potential conflict situation must represent each party's 

interests to the fullest extent. The fact of joint representation will not provide a justification for failing 

to fulfill the duties and responsibilities owed by the lawyer to each client. 

Informed Consent to Joint Representation 

[10] If a lawyer determines that joint representation is permissible, then the consent of the parties 

must be obtained. Consent will be valid only if the lawyer has provided disclosure of the advantages 

and disadvantages of, first, retaining one lawyer and, second, retaining independent counsel for 

each party. Disclosure must include the fact that no material information received in connection with 

the matter from one party can be treated as confidential so far as any of the other parties is 

concerned. In addition, the lawyer must stipulate that, if a dispute develops, the lawyer will be 

compelled to cease acting altogether unless, at the time the dispute develops, all parties consent to 

the lawyer continuing to represent one of them. Advance consent may be ineffective since the party 

granting the consent may not at that time be in possession of all relevant information (see 

commentary to Rule 3.4-1). Lawyers must disclose any relationships with the parties and any interest 

in or connection with the matter, if applicable. 

[11] While it is not mandatory that either disclosure or consent in connection with joint 

representation be in writing, the lawyer will have the onus of establishing that disclosure was 

provided and that consent was granted. Therefore, it is advisable to document the communication 

between the lawyer and client and to obtain written confirmation from the client. 

[12] Rule 3.4-5 does not require that a lawyer advise the client to obtain independent legal advice 

about a conflicting interest. In some cases, especially when the client is not sophisticated or is 

vulnerable, the lawyer should recommend independent legal advice. If a lawyer has a continuing 

relationship with a client for whom the lawyer acts regularly, before the lawyer accepts joint 

employment for that client and another client in a matter, the lawyer should advise the other client of 

the continuing relationship and recommend that the client obtain independent legal advice about the 

joint retainer. 

Joint Representation of Lenders and Borrowers 

[13] In appropriate circumstances, a lawyer may act for or otherwise represent both lender and 

borrower in a mortgage or loan transaction. Consent must be obtained from both clients at the outset 

of the retainer. 

[14] When a lawyer acts for both the borrower and the lender in a mortgage or loan transaction, 

the lawyer must disclose to the borrower and the lender, before the advance or release of the 

mortgage or loan funds, all information that is material to the transaction. What is material is to be 

determined objectively. The duty to disclose arises even if the lender or the borrower does not ask 

for the specific information. 

[15] A lender’s acknowledgement of, and consent to, the terms of and consent to the joint retainer 

is usually confirmed in the documentation of the transaction, such as mortgage loan instructions, and 

the consent is generally acknowledged by a lender when the lawyer is requested by it to act.  
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Joint Retainer for Drafting Wills 

[16] A lawyer who receives instructions from spouses or domestic partners (including, in Alberta, 

adult interdependent partners) to prepare one or more wills for them based on their shared 

understanding of what is to be in each will should comply with this rule. It is important for the lawyer 

to ensure that the spouses or domestic partners understand the consequences of giving conflicting 

instructions during the course of the joint retainer for the preparation of the wills, and that any 

information or instructions provided to counsel by one client will be shared with the other spouse or 

domestic partner. 

[17] If subsequently only one spouse or domestic partner communicates new instructions, such 

as instructions to change or revoke a will:  

a) the subsequent communication must be treated as a request for a new retainer 

and not as part of the joint retainer; 

b) in accordance with Rule 3.3, the lawyer is obliged to hold all information related to 

the subsequent communication in strict confidence and not disclose it to the other 

spouse or domestic partner; 

c) the lawyer has a duty to decline the new retainer, unless: 

(i) the spouses or domestic partners have annulled their marriage, divorced, 

permanently ended their conjugal relationship or permanently ended their 

close personal relationship, as the case may be; 

(ii) the other spouse or domestic partner has died; or 

(iii) the other spouse or domestic partner has been informed of the 

subsequent communication and agreed to the lawyer acting on the new 

instructions. 

Single Client in Multiple Roles 

[18] Special considerations apply when a lawyer is representing one client acting in two possibly 

conflicting roles. For example, a lawyer acting for an estate when the executor is also a beneficiary 

must be sensitive to divergence of the obligations and interests of the executor in those two 

capacities. Such divergence could occur if the executor is a surviving spouse who is the beneficiary 

of only part of the estate. The individual may wish to apply to the court to receive a greater share of 

the estate. This course of action is, however, contrary to the interests of other beneficiaries and 

inconsistent with the neutral role of executor. The lawyer would accordingly be obliged to refer the 

executor elsewhere with respect to the application for relief which the individual is pursuing in a 

personal capacity. 

 

Acting Against Former Clients 

3.4-6 Unless the former client consents, a lawyer must not act against a former 

client: 
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(a) in the same matter, 

(b) in any related matter, or 

(c) except as provided by Rule 3.4-7, in any other matter if the lawyer has 

relevant confidential information arising from the representation of the 

former client that may prejudice that client. 

 

Commentary 

[1] This rule protects clients from the misuse of confidential information and prohibits a lawyer 

from attacking the legal work done during the retainer, or from undermining the client’s position on a 

matter that was central to the retainer. It is not improper for a lawyer to act against a former client in 

a fresh and independent matter wholly unrelated to any work the lawyer has previously done for that 

client. A new matter is wholly unrelated if no confidential information from the prior retainer is 

relevant to the new matter and the new matter will not undermine the work done by the lawyer for the 

client in the prior retainer.   

[2] A person who has consulted a lawyer in the lawyer's professional capacity may be 

considered a former client for the purposes of this rule even though the lawyer did not agree to 

represent that person or did not render an account to that person (see commentary below regarding 

“Prospective Client”). 

Confidential Information 

[3] "Confidential information" means all information concerning a client's business, interests and 

affairs acquired in the course of the lawyer-client relationship. A lawyer's knowledge of personal 

characteristics or corporate policies that are notably unusual or unique to a client may bar an 

adverse representation if such knowledge could potentially be used to the client's disadvantage. For 

example, a lawyer might know that a former client will not under any circumstances proceed to trial 

or appear as a witness. However, a lawyer's awareness that a client has a characteristic common to 

many people (such as a general aversion to testifying) or a fairly typical corporate policy (such as a 

propensity to settle rather than proceed to litigation) will not generally preclude the lawyer from acting 

against that client. 

[4] A lawyer's duty not to use confidential information to the disadvantage of a former client 

continues indefinitely. However, the passage of time may mitigate the effect of a lawyer's possession 

of particular confidential information, and may permit the lawyer to act against a former client when 

the information no longer has the potential to prejudice the former client. 

Prospective Client 

[5] A prospective client is a person who discloses confidential information to a lawyer for the 

purpose of retaining the lawyer. A lawyer must maintain the confidentiality of information received 

from a prospective client. 
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[6] Before performing a conflict check, a lawyer should endeavour not to receive more 

information than is necessary to carry out the conflict check.  As soon as a conflict becomes evident 

the lawyer must decline the representation and refuse to receive further information, unless the 

conflict is resolved by the consent of the existing client and the prospective client or the approval of a 

tribunal. If the lawyer declines the representation, the information disclosed by the prospective client, 

including the fact that the client approached the firm, must not be disclosed to those who may act 

against the prospective client. The firm may act or continue to act contrary to the interests of the 

prospective client in relation to the proposed retainer if the lawyer takes adequate steps to ensure 

that: 

(a) the confidential information is not disclosed to other firm members representing 

clients adverse to the prospective client, and 

(b) firm members who have the confidential information will not be involved in any 

retainer that is related to the matter for which the prospective client sought to 

retain the firm. 

[7] The adequacy of the measures taken to prevent disclosure of the information will depend on 

the circumstances of the case, and may include destroying, sealing or returning to the prospective 

client notes and correspondence and deleting or password protecting computer files on which any 

such information may be recorded. 

 

3.4-7 When a lawyer has acted for a former client and obtained confidential 

information relevant to a new matter, another lawyer in the lawyer’s law firm 

(“the other lawyer”) may act in the new matter against the former client if: 

(a) the former client consents to the other lawyer acting; or 

(b) the law firm establishes that it is in the interests of justice that the other 

lawyer act in the new matter, having regard to all relevant circumstances, 

including: 

 (i) the adequacy and timing of the measures taken to ensure that 

there has been, and will be, no disclosure of the former client’s 

confidential information to any other member or employee of the 

law firm, or any person whose services the lawyer or law firm has 

retained in the new matter; 

(ii) the extent of prejudice to any party; 

(iii) the good faith of the parties; and 

(iv) the availability of suitable alternative counsel. 
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Commentary 

[1] The guidelines at the end of the commentary in Rule 3.4-10 regarding lawyer transfers 

between firms provide valuable guidance for the protection of confidential information in the cases 

where, having regard to all of the relevant circumstances, it is appropriate for the lawyer’s partner or 

associate to act against the former client. 

 

Conflicts from Transfer Between Law Firms 

3.4-8 Rules 3.4-9 and 3.4-10 apply when a lawyer transfers from one law firm (“former 

law firm”) to another (“new law firm”), and either the transferring lawyer or the 

new law firm is aware at the time of the transfer or later discovers that: 

(a) the new law firm represents a client in a matter that is the same as, or 

related to, a matter in which the former law firm represents or 

represented its client (“former client”); 

(b) the interests of those clients in that matter conflict. 

3.4-9 If the transferring lawyer possesses relevant confidential information 

respecting the former client that may prejudice the former client if disclosed to 

a member of the new law firm, the new law firm must cease representation of its 

client in that matter unless: 

(a) the former client consents to the new law firm’s continued 

representation of its client; or 

(b) the new law firm establishes that it is in the interests of justice that it act 

in the matter, having regard to all relevant circumstances, including: 

(i) the adequacy and timing of the measures taken to ensure that no 

disclosure of the former client’s confidential information to any 

member of the new law firm will occur; 

(ii) the extent of prejudice to any party; 

(iii) the good faith of the parties; and 

(iv) the availability of suitable alternative counsel. 

3.4-10 If the transferring lawyer does not possess relevant confidential information 

that could prejudice the former client, the transferring lawyer must not, unless 

the former client consents: 
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(a) participate in the new law firm’s representation of its client in the 

relevant matter or disclose any confidential information respecting the 

former client; or 

(b) discuss with any member of the new law firm the new law firm’s 

representation of its client or the former law firm’s representation of the 

former client, except as permitted by Rule 3.3-7. 

 

Commentary 

[1] The purpose of the rules regarding transferring lawyers is to deal with actual knowledge. 

Imputed knowledge may not give rise to disqualification if the law firm can demonstrate compliance 

with these rules and the implementation of effective ethical screens. 

[2] In these rules, “client” bears the same meaning as in Chapter 1, and includes anyone to 

whom a lawyer owes a duty of confidentiality, even if no lawyer-client relationship exists between 

them. 

[3] “Confidential information” means information concerning a client’s business, interests and 

affairs which is not generally known to the public and which has been acquired in the course of the 

lawyer-client relationship. 

[4] A “matter” means a case or client file, but does not include general “know-how” and, in the 

case of a government lawyer, does not include policy advice unless the advice relates to a particular 

matter.  

[5] The duties imposed by this rule concerning confidential information should be distinguished 

from the general ethical duty to hold in strict confidence all information concerning the business and 

affairs of the client acquired in the course of the professional relationship, which duty applies without 

regard to the nature or source of the information or to the fact that others may share the knowledge. 

Lawyers and Support Staff 

[6] This rule is intended to regulate lawyers and students-at-law who transfer between law firms. 

There is also a general duty on lawyers to exercise due diligence in the supervision of non-lawyer 

staff to ensure that they comply with the rule and with the duty not to disclose confidential information 

of clients of the lawyer’s firm and confidential information of clients of other law firms in which the 

person has worked. 

Government Employees and In-house Counsel 

[7] The definition of “law firm” includes one or more lawyers practising in a government, a Crown 

corporation, any other public body or a corporation.  Thus, the rule applies to lawyers transferring to 

or from government service and into or out of an in-house counsel position, but does not extend to 

purely internal transfers in which, after transfer, the employer remains the same. 
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Law Firms with Multiple Offices 

[8] This rule treats as one “law firm” such entities as the various legal services units of a 

government, a corporation with separate regional legal departments, an interjurisdictional law firm 

and a legal aid program with many community law offices. It is easier to create more effective ethical 

screens when the law firm’s offices are remote from one another or are managed independently. The 

law firm should disclose the reasonable measures taken to ensure protection of confidential 

information when seeking the former client’s consent. 

Other Matters 

[9] When a new law firm considers hiring a lawyer from another law firm, the transferring lawyer 

and the new law firm need to determine, before the transfer, whether any conflicts of interest will be 

created.  In determining whether the transferring lawyer possesses confidential information, both the 

transferring lawyer and the new law firm must be very careful, during any interview of a potential 

transferring lawyer, or other recruitment process, to ensure that they do not disclose confidential 

information. 

[10] If the new law firm applies to a tribunal under Rule 3.4-9 for a determination that it may 

continue to act, it bears the onus of establishing that it has met the requirements of Rule 3.4-9(b). 

Reasonable Measures to Ensure Non-disclosure of Confidential Information 

[11] The new law firm should implement reasonable measures to ensure that no disclosure of the 

former client’s confidential information will be made to any member of the new law firm: 

(a) when the transferring lawyer actually possesses confidential information 

respecting a former client that may prejudice the former client if disclosed to a 

member of the new law firm, and  

(b) when the new law firm is not certain whether the transferring lawyer actually 

possesses such confidential information. 

[12] It is not possible to offer a set of “reasonable measures” that will suffice in every case. 

Instead, the new law firm that seeks to implement reasonable measures must exercise professional 

judgment in determining what steps must be taken. 

[13] In the case of law firms with multiple offices, the degree of autonomy possessed by each 

office will be a factor in determining what constitutes “reasonable measures.” For example, the 

various legal services units of a government, a corporation with separate regional legal departments, 

an interjurisdictional law firm, or a legal aid program may be able to demonstrate that, because of its 

institutional structure, reporting relationships, function, nature of work, and geography, relatively 

fewer “measures” are necessary to prevent the disclosure of confidential information. If it can be 

shown that, because of factors such as the above, lawyers in separate units, offices or departments 

do not “work together” with other lawyers in other units, offices or departments, this will be taken into 

account in the determination of what screening measures are “reasonable.” 
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[14] The following guidelines are intended as a checklist of relevant factors to be considered. 

Adoption of only some of the guidelines may be adequate in some cases, while adoption of them all 

may not be sufficient in others. 

1. The transferring lawyer should have no involvement in the new law firm’s representation of its 

client.  

2. The transferring lawyer should not discuss the current matter or any information relating to 

the representation of the former client (the two may be identical) with anyone else in the new 

law firm.  

3. No member of the new law firm should discuss the current matter or the previous 

representation with the transferring lawyer. 

4. The current matter should be discussed only within the limited group that is working on the 

matter.  

5. The files of the current client, including computer files, should be physically segregated from 

the new law firm’s regular filing system, specifically identified, and accessible only to those 

lawyers and support staff in the new law firm who are working on the matter or who require 

access for other specifically identified and approved reasons. 

6. No member of the new law firm should show the transferring lawyer any documents relating 

to the current representation.  

7. The measures taken by the new law firm to prevent the disclosure of confidential information 

should be stated in a written policy explained to all lawyers and support staff within the firm, 

supported by an admonition that violation of the policy will result in sanctions, up to and 

including dismissal.  

8. Appropriate law firm members should provide undertakings setting out that they have 

adhered to and will continue to adhere to all elements of the firm’s policy.  

9. If the former client, or a lawyer representing the former client, requests further information 

regarding the protection of confidential information, the former client should be advised of the 

measures adopted by the new law firm to ensure that there will be no disclosure of 

confidential information. An appropriate response may include the provision of an affidavit or 

statutory declaration, confirming that the transferring lawyer possesses no confidential 

information or, alternatively, that a transferring lawyer possessing actual confidential 

information has not disclosed the former client’s confidential information to other members of 

the new firm. 

10. The transferring lawyer’s office or work station and that of the lawyer’s support staff should 

be located away from the offices or work stations of lawyers and support staff working on the 

matter.  

11. The transferring lawyer should use associates and support staff different from those working 

on the current matter.  
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12. In the case of law firms with multiple offices, consideration should be given to referring 

conduct of the matter to counsel in another office. 

 

Merged Firms 

3.4-11 When two or more firms have been representing different parties in a matter 

and the firms merge during the course of the matter, the following rules apply: 

(a) If the matter constitutes a dispute, the merged firm must not continue 

acting for opposing parties to the dispute. 

(b) If the matter constitutes a potential or actual conflicting interest, the 

merged firm may continue acting for more than one party only in 

compliance with Rule 3.4-5. 

(c) Whether the matter constitutes a dispute or a potential or actual 

conflicting interest, the merged firm may continue acting for one of the 

parties only if all parties consent. 

 

Commentary 

[1] A merger is distinguishable from lawyer movement between firms because knowledge of 

confidential information will be imputed to the merged firm when two or more firms merge. It may be 

impossible for the merged firm to represent more than one client in a matter. In evaluating the best 

interests of the clients, the firm should consider additional factors such as the stage of the matter at 

the time of merger. If the matter has not progressed very far and it would not be unduly prejudicial or 

costly for the clients to obtain other counsel, the merged firm may be wise to refer all parties to other 

firms. 

[2] If, however, the firm wishes to send one or more clients elsewhere while continuing to act for 

another of the clients (whether the matter constitutes a dispute, or a potential or actual conflict), all 

parties must consent. 
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Conflict with Lawyer’s Own Interests 

3.4-12 A lawyer must not act when there is a conflict of interest between lawyer and 

client, unless the client consents and it is in the client’s best interests that the 

lawyer act. 

 

Commentary 

[1] If a lawyer’s own loyalty, interest, or belief would impair the lawyer's ability to carry out a 

representation, the lawyer may not act. If the conflicting interest of the lawyer does not impair the 

lawyer’s objectivity, the lawyer should nonetheless decline to act unless the representation is in the 

client’s best interests. In making this judgment, the lawyer must evaluate all relevant factors. It is 

insufficient to rely on the client's assessment. The client must consent to the representation after 

disclosure by the lawyer of the nature of the conflicting interest and the advantages of independent 

representation. The lawyer has the onus to establish disclosure to and consent from the client. It is 

therefore advisable that these matters be confirmed in writing. 

[2] In addition, a lawyer's professional objectivity in a matter may be threatened or destroyed by 

circumstances personal to the lawyer. A conflict may arise due to a family or other close relationship, 

an outside activity, or a strong belief or viewpoint. Another example is a mental state created or 

exacerbated by a particular representation, such as feelings of enmity towards a colleague acting for 

an opposing party. A lawyer’s objectivity may also be affected when the lawyer unduly favours the 

client’s position, since the result may be overly optimistic advice or an unrealistic recommendation. 

[3] In all of these circumstances, a lawyer must recognize when it is not in the client's best 

interests to be represented by the lawyer. 

 

Doing Business with a Client 

3.4-13 A lawyer must not enter into a transaction with a client who does not have 

independent legal representation unless the transaction is fair and reasonable 

to the client and the client consents to the transaction. 

 

Commentary 

[1] This rule applies to any transaction with a client, including: 

(a) lending or borrowing money (see related commentary below);  

(b) buying or selling property;  

(c) accepting a gift, including a testamentary gift (see related commentary below);  

(d) giving or acquiring ownership, security or other pecuniary interest in a company or 

other entity;  
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(e) recommending an investment; and  

(f) entering into a common business venture. 

General Principles 

[2] The relationship between lawyer and client is a fiduciary one, and no conflict between the 

lawyer’s own interest and the lawyer’s duty to the client is permitted. When entering a transaction 

with a client who does not otherwise have independent legal representation, the lawyer faces a 

potential conflict whether acting only on his own behalf or on behalf of both himself and the client in 

relation to the transaction.  

[3] Independent legal representation is distinguishable from independent legal advice. 

Independent legal representation is a retainer in which the client has a separate lawyer acting for the 

client in the transaction. Independent legal advice is a retainer in which the client does not wish to 

have full independent legal representation but receives advice about the legal aspects of the 

transaction and its advisability.    

[4] When the client does not have separate independent legal representation in the transaction, 

the lawyer has the onus of demonstrating that: 

• the transaction was fair and reasonable to the client; 

• the transaction was not disadvantageous to the client; 

• the client was fully informed; 

• the client consented to the transaction; and 

• the client had independent legal advice, or was not disadvantaged by its absence. 

[5] For the purposes of this rule and commentary, the reference to a “lawyer” includes an 

associate or partner of the lawyer, related persons (as defined below), and a trust or estate in which 

the lawyer has a beneficial interest or for which the lawyer acts as a trustee or in a similar capacity. 

[6] In this rule, “related persons” means individuals connected to the lawyer by a blood 

relationship, marriage or common-law partnership or adoption, and includes a corporation owned or 

controlled directly or indirectly by the lawyer, or other related persons as described, either 

individually or in combination with one another. 

[7] A conflict may also arise if a related person transacts business with the lawyer’s client. There 

is no conflict, however, if the client is entering a transaction with a publicly traded corporation or 

entity in which the lawyer has an interest.  

[8] The lawyer must act in good faith and make full disclosure to the client of material facts 

relevant to the transaction. The lawyer must also disclose and explain the nature of any actual or 

potential conflict of interest to the client. If the lawyer does not choose to make disclosure of material 

facts or a conflict of interest, or cannot do so without breaching confidentiality, the lawyer must not 

proceed with the transaction.  
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[9] The client must be advised of the advantages of retaining independent counsel. The nature 

of the matter may require that the client have independent legal representation. At a minimum, the 

lawyer must recommend that the client seek independent legal advice. If the client elects to waive 

independent legal advice, the lawyer must still make an independent assessment of whether he or 

she is able to proceed, considering the nature of the transaction. All discussions with the client 

should be clearly documented and confirmed in writing. 

Payment of Fees 

[10] The remuneration paid to a lawyer by a client for the legal work undertaken by the lawyer for 

the client does not give rise to a conflict of interest. 

[11] Where a client proposes to pay for legal services by transferring an interest in a corporation, 

property, investment or other enterprise, the lawyer must, at a minimum, recommend that the client 

receive independent legal advice. 

[12] See also “Gifts and Bequests”, below, regarding fees paid to lawyers for the administration of 

an estate. 

Lending and Borrowing 

[13] A lawyer must not borrow money from a client unless: 

• the client is a lending institution whose business includes lending money to members of 

the public, or  

• the client is a related person and the lawyer is able to discharge the onus of proving that 

the client’s interests were fully protected by independent legal advice. 

[14] If a lawyer lends money to a client, before agreeing to make the loan, the lawyer must 

disclose and explain the nature of the conflicting interest to the client, recommend that the client 

receive independent legal representation, and obtain the client’s consent. 

[15] A lawyer must not personally guarantee, or otherwise provide security for, any indebtedness 

in respect of which a client is a borrower or lender unless: 

• the lender is providing funds solely for the lawyer or a related person,  

• the transaction is for the benefit of a non-profit or charitable institution, and the lawyer is 

a member or supporter of such institution, either individually or together with others, or  

• the lawyer has entered into a business venture with a client and a lender requires 

personal guarantees from all participants in the venture as a matter of course and the 

lawyer has otherwise complied with these rules. 

Gifts and Bequests 

[16] A "transaction" includes the acceptance of a gift or bequest. A lawyer is not entitled to make 

a profit from clients other than through fair professional remuneration. If a gift or bequest from a 

client appears to be unearned or disproportionately substantial, it is prima facie not "fair and 

reasonable" to the client as required by this rule and a presumption of undue influence is raised. A 
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lawyer must refuse to accept a gift that is other than nominal unless the client has received 

independent legal advice. 

[17] A lawyer may prepare an instrument giving the lawyer or another firm member a gift or 

benefit from a client, including a testamentary gift, where the client is a family member of the lawyer 

or another firm member. A lawyer must otherwise refuse to draft an instrument effecting a gift or 

bequest to the lawyer or any related person or entity. 

[18] A lawyer may draft a client’s will to include a clause directing that the executor retain the 

lawyer’s services in the administration of the client’s estate, but only if the client expressly instructs 

the lawyer to do so. Express instructions from the client are also required if the will contains a clause 

dealing with the lawyer’s fees, whether the lawyer is acting as executor, the estate’s lawyer, or both. 

Compassionate Loans – Alberta 

[19] Lawyers sometimes find themselves in situations where their clients have claims but are in 

dire financial circumstances and request a loan (which for these purposes includes a cash advance 

on prospective recovery) from the lawyer, with little or no prospect of repayment other than from the 

proceeds of the case. Because of the inequality of the bargaining positions of the lawyer and the 

client in these situations, and the inevitable appearance that the lawyer is taking advantage of the 

client, a lawyer must not make a loan to such a client other than on a no-interest, no-charges basis; 

however, it may be appropriate for a lawyer to make a compassionate loan to such a client, to be 

repaid out of the proceeds of the case or otherwise. A compassionate loan is one made for the 

purpose of relieving the client's personal or financial distress and which carries no interest or other 

charges, reflecting the fact that the loan is intended as a compassionate gesture and not as a 

commercial transaction. 

[20] A lawyer must not make a compassionate loan if, as a result of the lawyer's expectation of 

recovering fees, disbursements, and the loan from the proceeds of the case, the lawyer has a 

financial interest in the case that is so disproportionate that the lawyer's objectivity will be impaired. 

After making a compassionate loan, a lawyer’s objectivity or judgment may be adversely affected by 

a reassessment of the case. In that event, the lawyer must cease to act. 

[21] This commentary applies to the conduct of a lawyer personally or that of related persons, 

including any arrangement pursuant to which the lawyer benefits directly or indirectly, such as, for 

example, a referral by a lawyer to a lender who is a member of the lawyer's immediate family or a 

lender controlled by a member of the lawyer's immediate family. 

 

Conflicts Arising from Relationships with Others 

3.4-14 A lawyer must not personally represent a party to a dispute when a family 

member is acting for an opposing party and, unless all parties consent, a 

lawyer must not personally represent a party to a matter when a family member 

is representing another party to the matter and those parties are in a conflict or 

potential conflict situation. 
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Commentary 

[1] If a relationship exists that does not, pursuant to this rule, prevent a lawyer from acting in a 

matter but where doing so may raise a reasonable apprehension of impropriety, the lawyer must 

disclose the relationship to the client (see also Rule 5.1-3 - avoidance of apprehension of bias when 

appearing before a tribunal). 

[2] For the purposes of this rule, "family member" means the spouse, child, sibling, parent, 

grandchild or grandparent of a lawyer, and any person who is a member of the lawyer's household. 

[3] This rule applies only to the lawyer having the relationship in question and not to other 

members of the lawyer's firm. 

[4] A close familial relationship is inconsistent with the adversarial nature of legal representation 

in a dispute. In contrast, the absence of a dispute may permit related lawyers to act provided that the 

lawyer’s objectivity is not impaired. If, however, the situation constitutes a conflict or potential conflict, 

the consent of all parties must be obtained. 

[5] A lawyer may have a close relationship with a person not qualifying as a family member. That 

relationship may nonetheless be relevant to a particular representation. For example, a lawyer may 

be married to the secretary of opposing counsel; lawyers acting on opposing sides of a matter may 

be cousins or close friends; or opposing counsel may be a member of a small firm in which the 

lawyer's spouse practises. In these and similar situations, the relationship must be disclosed to the 

client. 

 

Pro Bono Service – Alberta 

3.4-15 (a) A lawyer engaged in the provision of short-term legal services through a 

non-profit legal services provider, without any expectation that the 

lawyer will provide continuing representation in the matter: 

(i) May provide legal services, unless the lawyer is aware that the 

clients’ interests are directly adverse to the immediate interests of 

another current client of the individual lawyer, the lawyer’s firm or 

the non-profit legal services provider; and 

(ii) May provide legal services, unless the lawyer is aware that the 

lawyer or the lawyer’s firm may be disqualified from acting due to 

the possession of confidential information which could be used to 

the disadvantage of a current or former client of the lawyer, the 

lawyer’s firm, or the non-profit legal services provider. 
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(b) In the event a lawyer provides short-term legal services through a non-

profit legal services provider, other lawyers within the lawyer’s firm or 

providing services through the non-profit legal services provider may 

undertake or continue the representation of other clients with interests 

adverse to the client being represented for a short-term or limited 

purpose, provided that adequate screening measures are taken to 

prevent disclosure or involvement by the lawyer providing short-term 

legal services. 

 

Commentary 

[1] This rule provides guidance in managing conflicts of interest for lawyers volunteering in a pro 

bono setting. Improving access to justice is an important goal of the legal profession. Lawyers have a 

duty to facilitate access to justice: Rule 4.1-1. Also, lawyers have a duty to participate in pro bono 

activities: Rule 2.1-2. This objective should be balanced with all other factors in determining whether 

a lawyer should be disqualified from a representation because of a conflict of interest. 

[2] For the purposes of this rule, the term “non-profit legal services provider” means volunteer 

pro bono and non-profit legal services organizations, including Legal Aid Alberta. These non-profit 

legal services providers have established programs through which lawyers provide short-term legal 

services. 

[3] “Short-term legal services” means advice or representation of a summary nature provided by 

a lawyer to a pro bono client under the auspices of a non-profit organization with the expectation by 

the lawyer and the pro bono client that the lawyer will not provide continuing representation in the 

matter. It is in the interests of the public, the legal profession and the judicial system that lawyers be 

available to individuals through these organizations. Although a lawyer-client relationship is 

established in such a limited consultation, there is no expectation that the lawyer’s representation of 

the pro bono client will continue beyond it. Such programs or services are normally offered in 

circumstances which make it difficult to systematically identify conflicts of interest, despite the best 

efforts and existing practices of non-profit legal services organizations. Further, the limited nature of 

the legal services being provided significantly reduces the risk of conflicts of interest with other 

matters being handled by the consulting lawyer’s firm. 

[4] Accordingly, the rule requires compliance with the usual rules which govern conflicts of 

interest only if the consulting lawyer has actual knowledge that he or she may be disqualified as the 

result of a potential or actual conflict. Such a conflict may involve a lawyer’s relationship between an 

existing or former client and the consulting lawyer, the lawyer’s firm or the non-profit legal services 

provider.  In most cases, it is expected that the existence of a potential conflict will be identified 

through the conflict identification processes employed by non-profit legal services organizations or by 

the individual lawyer who may identify a conflict before or at the time of meeting with the pro bono 

client receiving the short-term legal services. 
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[5] The personal disqualification of a lawyer providing legal services through a non-profit legal 

services provider shall not be imputed to other participating lawyers. If, however, the lawyer intends 

to represent the pro bono client on an ongoing basis after commencing the short-term limited 

retainer, the other rules governing conflicts of interest will apply. 

[6] The confidentiality of information obtained by a lawyer providing short-term legal services 

pursuant to this rule must be maintained. If not, a lawyer’s firm, or other lawyers providing services 

under the auspices of the non-profit legal services provider, will not be able to act for other clients 

where there is a conflict with the pro bono client. Without restricting the scope of screening measures 

which may be appropriate, the following are examples of some measures which may be taken to 

ensure confidentiality: 

• The lawyer who provided the short-term legal services shall have no involvement in the 

representation of another client whose interests conflict with those of the pro bono client, 

and shall not have any discussions with the lawyers representing the other client.  

• Discussions involving the relevant matter should take place only with the limited group of 

firm members working on the other client’s matter.  

• The relevant files may be specifically identified and physically segregated and access to 

them limited only to those working on the file or who require access for specifically 

identified or approved reasons.   

• It would also be advisable to issue a written memo to all lawyers and support staff, 

explaining the measures which have been undertaken. 

• See Rule 3.4-10, paragraph 14, guidelines for screening, for additional suggestions. 

[7] Provided this rule has been complied with, the lawyer providing short-term legal services 

does not require consent of the pro bono client or another client whose interests are in conflict with 

the pro bono client. However, if the lawyer is or becomes aware of a conflict, then it may not be 

waived by consent. In that case, the lawyer shall not provide short-term legal services. 

[8] When offering short-term legal services, lawyers should also assess whether the pro bono 

client may require additional legal services, beyond a limited consultation. In the event that such 

additional services are required or advisable, the lawyer should explain the limited nature of the 

consultation and encourage or assist the pro bono client to seek further legal assistance. 

  



Law Society of Alberta Code of Conduct 

_____________________________________________________________________________________________________________________ 

 
 

 
_____________________________________________________________________________________________________________________ 

   
Version #: 2020_V1 
February 20, 2020 

Page 54 of 119 www.lawsociety.ab.ca 

 

3.5 Preservation of Clients’ Property 

 

Preservation of Clients’ Property 

 

3.5-1 (a) In this rule, “property” includes a client’s money, securities as defined in 

the Alberta Securities Act, original documents such as wills, title deeds, 

minute books, licences, certificates and the like, and all other papers 

such as client’s correspondence, files, reports, invoices and other such 

documents, as well as personal property including precious and semi-

precious metals, jewellery and the like. 

(b) A lawyer must:  

(i) observe all relevant rules and law, including the duties of a 

professional fiduciary, about the preservation of a client’s 

property entrusted to a lawyer; and 

(ii) care for a client’s property as a careful and prudent owner would 

when dealing with like property. 

 

Commentary 

[1] The duties concerning safekeeping, preserving, and accounting for clients’ money and other 

property are set out in the Rules of the Law Society, Rules 119-119.46. 

[2] These duties are closely related to those regarding confidential information.  A lawyer is 

responsible for maintaining the safety and confidentiality of the files of the client in the possession of 

the lawyer and should take all reasonable steps to ensure the privacy and safekeeping of a client’s 

confidential information.  A lawyer should keep the client’s papers and other property out of sight as 

well as out of reach of those not entitled to see them. 

[3] Subject to any rights of lien, the lawyer should promptly return a client’s property to the client 

on request or at the conclusion of the lawyer’s retainer. 

[4] If the lawyer withdraws from representing a client, the lawyer is required to comply with Rule 

3.7 (Withdrawal from Representation). 
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Notification of Receipt of Property 

3.5-2 A lawyer must promptly notify a client of the receipt of any money or other 

property of the client, unless satisfied that the client is aware that they have 

come into the lawyer’s custody. 

Identifying Clients’ Property 

3.5-3 A lawyer must clearly label and identify clients’ property and place it in 

safekeeping distinguishable from the lawyer’s own property. 

3.5-4 A lawyer must maintain such records as necessary to identify clients’ property 

that is in the lawyer’s custody. 

 

Accounting and Delivery 

3.5-5 A lawyer must account promptly for clients’ property that is in the lawyer’s 

custody and deliver it to the order of the client on request or, if appropriate, at 

the conclusion of the retainer. 

 

Commentary 

[1] Money held in trust by a lawyer to the credit of a client may not be applied to fees incurred by 

the client unless an account has been rendered to the client. This rule permits the use of trust money 

held to the credit of a client to pay an outstanding account not only in the matter in respect of which 

the trust money was received, but in any previous matter handled by the lawyer for the same client.  

This rule is not, however, intended to be an exhaustive statement of the considerations that apply to 

the payment of a lawyer's account from trust. The handling of trust money generally is governed by 

the Rules of the Law Society. Those Rules must also be complied with in the application of trust 

money to fees earned by a lawyer. 

 

3.5-6 If a lawyer is unsure of the proper person to receive a client’s property, the 

lawyer must apply to a tribunal of competent jurisdiction for direction. 

 

Commentary 

[1] A lawyer should be alert to the duty to claim on behalf of a client any privilege in respect of 

property seized or attempted to be seized by an external authority or in respect of third party claims 

made against the property.  In this regard, the lawyer should be familiar with the nature of the client’s 

common law privilege and with such relevant constitutional and statutory provisions as those found 

in the Income Tax Act (Canada), the Charter and the Criminal Code. 
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[2] The duties of a lawyer with respect to the handling of client property that is evidence of a 

crime are complex and may impose additional duties beyond those described in this rule (See Rule 

5.1-10 and Commentary). 

  



Law Society of Alberta Code of Conduct 

_____________________________________________________________________________________________________________________ 

 
 

 
_____________________________________________________________________________________________________________________ 

   
Version #: 2020_V1 
February 20, 2020 

Page 57 of 119 www.lawsociety.ab.ca 

 

3.6 Fees and Disbursements 

 

Reasonable Fees and Disbursements 

3.6-1 A lawyer must not charge or accept a fee or disbursement, including interest or 

other charges, unless it is fair and reasonable and has been disclosed in a 

timely fashion. 

 

Commentary 

[1] What is a fair and reasonable fee depends on such factors as: 

(a) the time and effort required and spent; 

(b) the difficulty of the matter and the importance of the matter to the client; 

(c) whether special skill or service has been required and provided; 

(d) the results obtained; 

(e) fees authorized by statute or regulation; 

(f) special circumstances, such as the postponement of payment, uncertainty of 

reward, or urgency; 

(g) the likelihood, if made known to the client, that acceptance of the retainer will 

result in the lawyer’s inability to accept other employment; 

(h) any relevant agreement between the lawyer and the client; 

(i) the experience and ability of the lawyer; 

(j) any estimate or range of fees given by the lawyer; and 

(k) the client’s prior consent to the fee. 

[2] The fiduciary relationship between lawyer and client requires full disclosure in all financial 

dealings between them and prohibits the acceptance by the lawyer of any hidden fees.  No fee, extra 

fees, reward, costs, commission, interest, rebate, agency or forwarding allowance, or other 

compensation related to professional employment may be taken by the lawyer from anyone other 

than the client without full disclosure to and the consent of the client or, where the lawyer’s fees are 

being paid by someone other than the client, such as a legal aid agency, a borrower, or a personal 

representative, without the consent of such agency or other person. 

[3] A lawyer should provide to the client in writing, before or within a reasonable time after 

commencing a representation, as much information regarding fees and disbursements, and interest, 

as is reasonable and practical in the circumstances, including the basis on which fees will be 

determined. 



Law Society of Alberta Code of Conduct 

_____________________________________________________________________________________________________________________ 

 
 

 
_____________________________________________________________________________________________________________________ 

   
Version #: 2020_V1 
February 20, 2020 

Page 58 of 119 www.lawsociety.ab.ca 

 

[4] A lawyer should be ready to explain the basis of the fees and disbursement charged to the 

client.   This is particularly important concerning fee charges or disbursements that the client might 

not reasonably be expected to anticipate.  When something unusual or unforeseen occurs that may 

substantially affect the amount of a fee or disbursement, the lawyer should give to the client an 

immediate explanation.  A lawyer should confirm with the client in writing the substance of all fee 

discussions that occur as a matter progresses, and a lawyer may revise an initial estimate of fees 

and disbursements. 

 

Contingent Fees and Contingent Fee Agreements 

3.6-2 Subject to Rule 3.6-1, a lawyer may enter into a written agreement in 

accordance with governing legislation that provides that the lawyer’s fee is 

contingent, in whole or in part, on the outcome of the matter for which the 

lawyer’s services are to be provided. 

 

Commentary 

[1] In determining the appropriate percentage or other basis of a contingency fee, a lawyer and 

client should consider a number of factors, including the likelihood of success, the nature and 

complexity of the claim, the expense and risk of pursuing it and the amount of the expected recovery.  

Party-and-party costs received by a lawyer are the property of the client and should therefore be 

accounted for to the client in accordance with the Alberta Rules of Court, Rule 10.7.  The test is 

whether the fee, in all of the circumstances, is fair and reasonable. 

[2] Although a lawyer is generally permitted to terminate the professional relationship with a 

client and withdraw services if there is justifiable cause as set out in Rule 3.7, special circumstances 

apply when the retainer is pursuant to a contingency agreement.  In such circumstances, the lawyer 

has impliedly undertaken the risk of not being paid in the event the suit is unsuccessful.  Accordingly, 

a lawyer cannot withdraw from representation for reasons other than those set out in Rule 3.7-5 

(Obligatory Withdrawal) unless the written contingency contract specifically states that the lawyer 

has a right to do so and sets out the circumstances under which this may occur. 

 

Statement of Account 

3.6-3 In a statement of an account delivered to a client, a lawyer must clearly and 

separately detail the amounts charged as fees and disbursements. 

 

Commentary 

[1] The two main categories of charges on a statement of account are fees and disbursements.  

A lawyer may charge as disbursements only those amounts that have been paid or are required to 
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be paid to a third party by the lawyer on a client’s behalf.  However, a subcategory entitled “Other 

Charges” may be included under the fees heading if a lawyer wishes to separately itemize charges 

such as paralegal, word processing or computer costs that are not disbursements, provided that the 

client has agreed to such costs. 

[2] Subject to any special agreement with the client, a final account should be rendered within a 

reasonable time after completion of the services. 

[3] See the Alberta Rules of Court, Rule 10.2, respecting the content of lawyers’ accounts. 

[4] Party-and-party costs received by a lawyer are the property of the client and should therefore 

be accounted for to the client.  See the Commentary to Rule 3.6-2 respecting contingency matters. 

 

Joint Retainer 

3.6-4 If a lawyer acts for two or more clients in the same matter, the lawyer must 

divide the fees and disbursements equitably between them, unless there is an 

agreement by the clients otherwise. 

 

Division of Fees and Referral Fees 

3.6-5 If there is consent from the client, fees for a matter may be divided between 

lawyers who are not in the same firm, provided that the fees are divided in 

proportion to the work done and the responsibilities assumed. 

 

3.6-6 If a lawyer refers a matter to another lawyer because of the expertise and ability 

of the other lawyer to handle the matter, and the referral was not made because 

of a conflict of interest, the referring lawyer may accept, and the other lawyer 

may pay, a referral fee, provided that: 

(a) the fee is reasonable and does not increase the total amount of the fee 

charged to the client; and 

(b) the client is informed and consents. 

 

3.6-7 A lawyer must not: 

(a) in connection with the referral of clients, directly or indirectly share, 

split, or divide his or her fees with any person who is not a lawyer; or 

(b) give any financial or other reward for the referral of clients or client 

matters to any person who is not a lawyer. 
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Commentary 

[1] This rule prohibits lawyers from entering into arrangements to compensate or reward non-

lawyers for the referral of clients.  It does not prevent a lawyer from engaging in promotional activities 

involving reasonable expenditures on promotional items or activities that might result in the referral of 

clients generally by a non-lawyer.  Accordingly, this rule does not prohibit a lawyer from: 

(a) making an arrangement respecting the purchase and sale of a law practice when 

the consideration payable includes a percentage of revenues generated from the 

practice sold; 

(b) entering into a lease under which a landlord directly or indirectly shares in the fees 

or revenues generated by the law practice; 

(c) paying an employee for services, other than for referring clients, based on the 

revenue of the lawyer’s firm or practice; or 

(d) occasionally entertaining potential referral sources by purchasing meals, providing 

tickets to, or attending at, sporting or other activities or sponsoring client functions. 

[2] Lawyers may pay non-lawyers for direct and reasonable advertising costs (including a lawyer 

referral service), and are also allowed to compensate employees and other persons for general 

marketing and public relations services, whether by salary, profit sharing, bonus or otherwise, 

provided the compensation is not directly related to a specific client matter. 

 

Exception for Multi-discipline Practices and Inter-jurisdictional Law Firms 

3.6-8 Rule 3.6-7 does not apply to:  

(a) multi-discipline practices of lawyer and non-lawyer partners if the 

partnership agreement provides for the sharing of fees, cash flows or 

profits among the members of the firm; and 

(b) sharing of fees, cash flows or profits by lawyers who are members of an 

interjurisdictional law firm. 

 

Commentary 

[1] An affiliation is different from a multi-disciplinary practice established in accordance with the 

rules, regulations or by-laws under the governing legislation, or an interjurisdictional law firm, 

however structured.  An affiliation is subject to Rule 3.6-7.  In particular, an affiliated entity is not 

permitted to share in the lawyer’s revenues, cash flows or profits, either directly or indirectly through 

excessive inter-firm charges, for example, by charging inter-firm expenses above their fair market 

value. 
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Payment and Appropriation of Funds 

3.6-9 A lawyer must not appropriate any client funds held in trust or otherwise under 

the lawyer’s control for or on account of fees, except as permitted by the 

governing legislation. 

 

Commentary 

[1] The rule is not intended to be an exhaustive statement of the considerations that apply to 

payment of a lawyer’s account from trust.  The handling of trust money is generally governed by the 

Rules of the Law Society. 

[2] Refusing to reimburse any portion of advance fees for work that has not been carried out 

when the contract of professional services with the client has terminated is a breach of the obligation 

to act with integrity. 

 

3.6-10 If the amount of fees or disbursements charged by a lawyer is reduced on a 

review or assessment, the lawyer must repay the money to the client as soon 

as is practicable. 

 

Prepaid Legal Services Plan 

3.6-11 A lawyer who accepts a client referred by a prepaid legal services plan must 

advise the client in writing of:  

(a) the scope of work to be undertaken by the lawyer under the plan; and 

(b) the extent to which a fee or disbursement will be payable by the client to 

the lawyer.  
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3.7 Withdrawal from Representation 

 

Withdrawal from Representation  

3.7-1 A lawyer must not withdraw from representation of a client except for good 

cause and on reasonable notice to the client. 

 

Commentary 

[1] Although the client has the right to terminate the lawyer-client relationship at will, a lawyer 

does not enjoy the same freedom of action.  Having undertaken the representation of a client, the 

lawyer should complete the task as ably as possible unless there is justifiable cause for terminating 

the relationship.  It is inappropriate for a lawyer to withdraw on capricious or arbitrary grounds. 

[2] An essential element of reasonable notice is notification to the client, unless the client cannot 

be located after reasonable efforts.  No hard and fast rules can be laid down as to what constitutes 

reasonable notice before withdrawal and how quickly a lawyer may cease acting after notification will 

depend on all relevant circumstances.  When the matter is covered by statutory provisions or the 

Rules of Court, these will govern.  In other situations, the governing principle is that the lawyer 

should protect the client's interests to the best of the lawyer’s ability and should not desert the client 

at a critical stage of a matter or at a time when withdrawal would put the client in a position of 

disadvantage or peril.  As a general rule, the client should be given sufficient time to retain and 

instruct replacement counsel.  Nor should withdrawal or an intention to withdraw be permitted to 

waste court time or prevent other counsel from reallocating time or resources scheduled for the 

matter in question.  See Rule 3.7-6, Manner of Withdrawal. 

[3] Every effort should be made to ensure that withdrawal occurs at an appropriate time in the 

proceedings in keeping with the lawyer’s obligations.  The court, opposing parties and others directly 

affected should also be notified of the withdrawal. 

 

Optional Withdrawal 

3.7-2 If there has been a serious loss of confidence between the lawyer and the 

client, the lawyer may withdraw. 

 

Commentary 

[1] A lawyer may have a justifiable cause for withdrawal in circumstances indicating a loss of 

confidence, for example, if a lawyer is deceived by the client, the client refuses to accept and act 

upon the lawyer’s advice on a significant point, a client is persistently unreasonable or uncooperative 

in a material respect, or the lawyer is facing difficulty in obtaining adequate instructions from the 
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client.  However, the lawyer should not use the threat of withdrawal as a device to force a hasty 

decision by the client on a difficult question. 

 

Non-payment of Fees 

3.7-3 If, after reasonable notice, the client fails to provide a retainer or funds on 

account of disbursements or fees, a lawyer may withdraw unless serious 

prejudice to the client would result.  

 

Commentary 

[1] When the lawyer withdraws because the client has not paid the lawyer’s fee, the lawyer 

should ensure that there is sufficient time for the client to obtain the services of another lawyer and 

for that other lawyer to prepare adequately for trial.  Also see the commentary to Rule 3.7-4. 
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Withdrawal from Criminal Proceedings 

3.7-4 If a lawyer has agreed to act in a criminal case and the interval between a 

withdrawal and the trial of the case is sufficient to enable the client to obtain 

another lawyer and to allow such other lawyer adequate time for preparation, 

the lawyer who has agreed to act may withdraw because the client has not paid 

the agreed fee or for other adequate cause provided that the lawyer: 

(a) notifies the client, in writing, that the lawyer is withdrawing because the 

fees have not been paid or for other adequate cause;  

(b) accounts to the client for any money received on account of fees and 

disbursements;  

(c) notifies Crown counsel that the lawyer is no longer acting; and 

(d) complies with the applicable Rules of Court. 

 

Commentary 

[1] In Alberta, when a lawyer seeks to withdraw in criminal proceedings the usual practice is to 

apply for leave in open court. 

[2] A lawyer who has withdrawn, or intends to withdraw, because of conflict with the client 

should not indicate in the notice addressed to the court or Crown counsel the cause of the conflict or 

make reference to any matter that would violate the privilege that exists between lawyer and client.  

The notice should merely state that the lawyer is no longer acting and has withdrawn.  If the court 

requests that the lawyer provide reasons for withdrawal, then the lawyer may indicate that there are 

“ethical reasons” or an inability to obtain proper instructions, making the least possible disclosure of 

privileged information. In certain circumstances, the court may refuse to allow a lawyer to withdraw 

for non-payment of fees. 

 

Obligatory Withdrawal 

3.7-5 A lawyer must withdraw if: 

(a) discharged by a client;  

(b) a client persists in instructing the lawyer to act contrary to professional 

ethics; or 

(c) the lawyer is not competent to continue to handle a matter. 
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Manner of Withdrawal 

3.7-6 When a lawyer withdraws, the lawyer must try to minimize expense and avoid 

prejudice to the client and must do all that can reasonably be done to facilitate 

the orderly transfer of the matter to the successor lawyer. 

3.7-7 On discharge or withdrawal, a lawyer must: 

(a) notify the client in writing, stating: 

(i) the fact that the lawyer has withdrawn; 

(ii) the reasons, if any, for the withdrawal; and 

(iii) in the case of litigation, that the client should expect that the 

hearing or trial will proceed on the date scheduled and that the 

client should retain new counsel promptly; 

(b) subject to the lawyer’s right to a lien, deliver to or to the order of the 

client all papers and property to which the client is entitled;  

(c) subject to any applicable trust conditions, give the client all relevant 

information in connection with the case or matter;  

(d) account for all funds of the client then held or previously dealt with, 

including the refunding of any remuneration not earned during the 

representation;  

(e) promptly render an account for outstanding fees and disbursements;  

(f) co-operate with the successor lawyer in the transfer of the file so as to 

minimize expense and avoid prejudice to the client; and  

(g) comply with the applicable Rules of Court. 

 

Commentary 

[1] If the lawyer who is discharged or withdraws is a member of a firm, the client should be 

notified that the lawyer and the firm are no longer acting for the client. 

[2] If the question of a right of lien for unpaid fees and disbursements arises on the discharge or 

withdrawal of the lawyer, the lawyer should have due regard to the effect of its enforcement on the 

client’s position.  Generally speaking, a lawyer should not enforce a lien if to do so would prejudice 

materially a client’s position in any uncompleted matter.  Material prejudice is more than mere 

inconvenience to the client.  A lawyer should not enforce a solicitor’s lien for non-payment if the client 

is prepared to enter into an arrangement that reasonably assures the lawyer of payment in due 

course.  When a matter is being transferred to other counsel, the transferring lawyer may request 

that the receiving lawyer undertake to pay an outstanding account from the money ultimately 
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recovered by that lawyer.  Where the matter in question is subject to a contingency agreement, the 

lawyers may agree to divide the contingent fee on the basis of an apportionment of total effort 

required to effect recovery. 

[3] The obligation to deliver papers and property is subject to a lawyer’s right of lien.  In the 

event of conflicting claims to such papers or property, the lawyer should make every effort to have 

the claimants settle the dispute. 

[4] Co-operation with the successor lawyer will normally include providing any memoranda of 

fact and law that have been prepared by the lawyer in connection with the matter, but confidential 

information not clearly related to the matter should not be divulged without the written consent of the 

client. 

[5] Subject to Rule 3.4 (Conflicts of Interest) and Rule 3.3 (Confidentiality), a lawyer acting for 

several clients in a case or matter who ceases to act for one or more of them should co-operate with 

the successor lawyer or lawyers and should seek to avoid any unseemly rivalry, whether real or 

apparent. 

 

Duty of Successor Lawyer 

3.7-8 Before agreeing to represent a client, a successor lawyer must be satisfied that 

the former lawyer has withdrawn or has been discharged by the client. 

 

Commentary 

[1] It is quite proper for the successor lawyer to urge the client to settle or take reasonable steps 

toward settling or securing any outstanding account of the former lawyer, especially if the latter 

withdrew for good cause or was capriciously discharged.  But, if a trial or hearing is in progress or 

imminent, or if the client would otherwise be prejudiced, the existence of an outstanding account 

should not be allowed to interfere with the successor lawyer acting for the client. 

 

Leaving a Law Firm 

3.7-9 When a lawyer leaves a law firm, the lawyer and the law firm must: 

(a) ensure that clients who have current matters for which the departing 

lawyer has conduct or substantial involvement are given reasonable 

notice that the lawyer is departing and are advised of their options for 

retaining counsel; and 

(b) take reasonable steps to obtain the instructions of each affected client 

as to who they will retain. 
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Commentary 

[1] When a lawyer leaves a firm to practise elsewhere, it may result in the termination of the 

lawyer-client relationship between that lawyer and a client.  

[2] The departing lawyer should provide reasonable notice of the lawyer’s departure to the firm, 

in advance of any notice of the departure to clients. 

[3] The client’s interests are paramount. Clients must be free to decide whom to retain as 

counsel, without undue influence or pressure by the lawyer or the firm. The client should be provided 

with sufficient information to make an informed decision about whether to (a) continue with the 

departing lawyer, (b) remain with the firm, or (c) retain new counsel. 

[4] The lawyer and the law firm should cooperate to identify the clients who should receive 

notice of the lawyer’s departure and to agree on the contents of a neutrally-worded letter which 

provides notice of the departure and sets forth the three available options listed in paragraph [3]. The 

firm should provide notice of the lawyer’s departure to the affected clients, which include those who 

have current matters for which the departing lawyer has conduct or in which the departing lawyer has 

had substantial involvement. In the absence of agreement, either the departing lawyer and the law 

firm may provide the notification. In some cases, the departure of the lawyer may be relevant to the 

handling of a client’s file. The firm may have an obligation to notify the client of the lawyer’s 

departure, even if the firm and departing lawyer agree that the client will not be provided with a letter 

in which the client is asked to choose one of the three options above,  

[5] If a client contacts a law firm to request a departed lawyer’s contact information, the law firm 

should provide the professional contact information where reasonably possible. The firm and the 

departing lawyer should agree that clients may be contacted by the other party, where appropriate. 

Should a client actively seek advice or information, the response of the lawyer contacted must be 

professional, neutral in tone, and consistent with the client's best interests. 

[6] Where a client chooses to remain with the departing lawyer, the instructions referred to in the 

rule should include written authorizations for the transfer of files and client property. The lawyer and 

firm must come to a mutually acceptable arrangement respecting work in progress and 

disbursements outstanding on files that are to be transferred with the lawyer. In all cases, the 

situation should be managed in a way that minimizes expense and avoids prejudice to the client.  

[7] When a client chooses to remain with the firm, the firm should consider whether it is 

reasonable in the circumstances to charge the client for time expended by another firm member to 

become familiar with the file.  

[8] The principles outlined in this rule and commentary will apply to the dissolution of a law firm.  

When a law firm is dissolved, it usually results in the termination of the lawyer-client relationship 

between a particular client and one or more of the lawyers in the firm. The client should be notified of 

the dissolution and provided with sufficient information to decide who to retain as counsel. The 

lawyers who are no longer retained by the client should try to minimize expense and avoid prejudice 

to the client.  
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[9] See also rules 3.7-6 to 3.7-8 and related commentary regarding enforcement of a solicitor’s 

lien and the duties of former and successor counsel. 

[10] Rule 3.7-9 does not apply to a lawyer leaving (a) a government, a Crown corporation or any 

other public body or (b) a corporation or other organization for which the lawyer is employed as in 

house counsel. 
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Chapter 4 – Marketing of Legal Services 

4.1 Making Legal Services Available 

 

Making Legal Services Available 

4.1-1 A lawyer must make legal services available to the public efficiently and 

conveniently and, subject to rule 4.1-2, may offer legal services to a prospective 

client by any means.  

 

Commentary 

[1] A lawyer may assist in making legal services available by participating in the Legal Aid Plan 

and lawyer referral services and by engaging in programs of public information, education or advice 

concerning legal matters. 

[2] As a matter of access to justice, it is in keeping with the best traditions of the legal profession 

to provide services pro bono and to reduce or waive a fee when there is hardship or poverty or the 

client or prospective client would otherwise be deprived of adequate legal advice or representation.  

The Society encourages lawyers to provide public interest legal services and to support 

organizations that provide services to persons of limited means. 

[3] A lawyer who knows or has reasonable grounds to believe that a client is entitled to Legal Aid 

should advise the client of the right to apply for Legal Aid, unless the circumstances indicate that the 

client has waived or does not need such assistance. 

Right to Decline Representation 

[4] A lawyer has a general right to decline a particular representation (except when assigned as 

counsel by a tribunal), but it is a right to be exercised prudently, particularly if the probable result 

would be to make it difficult for a person to obtain legal advice or representation. Generally, a lawyer 

should not exercise the right merely because a person seeking legal services or that person's cause 

is unpopular or notorious, or because powerful interests or allegations of misconduct or malfeasance 

are involved, or because of the lawyer's private opinion about the guilt of the accused. A lawyer 

declining representation should assist in obtaining the services of another lawyer qualified in the 

particular field and able to act. When a lawyer offers assistance to a client or prospective client in 

finding another lawyer, the assistance should be given willingly and, except where a referral fee is 

permitted by Rule 3.6-6, without charge. 

 

Restrictions 

4.1-2 In offering legal services, a lawyer must not use means that: 

(a) are false or misleading; 
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(b) amount to coercion, duress, or harassment; 

(c) take advantage of a person who is vulnerable or who has suffered a 

traumatic experience and has not yet recovered; or 

(d) otherwise bring the profession or the administration of justice into 

disrepute. 

 

Commentary 

[1] A person who is vulnerable or who has suffered a traumatic experience and has not 

recovered may need the professional assistance of a lawyer, and this rule does not prevent a lawyer 

from offering assistance to such a person. A lawyer is permitted to provide assistance to a person if 

a close relative or personal friend of the person contacts the lawyer for this purpose, and to offer 

assistance to a person with whom the lawyer has a close family or professional relationship.  The 

rule prohibits the lawyer from using unconscionable, exploitive or other means that bring the 

profession or the administration of justice into disrepute. 

 

4.1-3 A lawyer must not advertise that the lawyer will make loans to clients, whether 

such loans are characterized as loans or cash advances with respect to claims. 

 

Commentary 

[1] This rule applies to the conduct of a lawyer personally or in relation to entities either related 

to or controlled by a lawyer. 
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4.2 Marketing 

 

Marketing of Professional Services 

4.2-1 A lawyer may market professional services, provided that the marketing is: 

(a) demonstrably true, accurate and verifiable; 

(b) neither misleading, confusing or deceptive, nor likely to mislead, 

confuse or deceive; 

(c) in the best interests of the public and consistent with a high standard of 

professionalism. 

 

Commentary 

[1] Examples of marketing that may contravene this rule include: 

(a) stating an amount of money that the lawyer has recovered for a client or referring 

to the lawyer’s degree of success in past cases, unless such statement is 

accompanied by a further statement that past results are not necessarily indicative 

of future results and that the amount recovered and other litigation outcomes will 

vary according to the facts in individual cases; 

(b) suggesting qualitative superiority to other lawyers; 

(c) raising expectations unjustifiably; 

(d) suggesting or implying the lawyer is aggressive; 

(e) disparaging or demeaning other persons, groups, organizations or institutions; 

(f) taking advantage of a vulnerable person or group; and 

(g) using testimonials or endorsements that contain emotional appeals. 

 

Advertising of Fees 

4.2-2 A lawyer may advertise fees charged for legal services provided that: 

(a) the advertising is reasonably precise as to the services offered for each 

fee quoted; 

(b) the advertising states whether other amounts, such as disbursements 

and taxes, will be charged in addition to the fee; and 

(c) the lawyer strictly adheres to the advertised fee in every applicable case.  
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4.3 Advertising Nature of Practice 

4.3-1 A lawyer must not advertise that the lawyer is a specialist in a specified field 

unless the lawyer has been so certified by the Society. 

 

Commentary 

[1] Lawyers’ advertisements may be designed to provide information to assist a potential client 

to choose a lawyer who has the appropriate skills and knowledge for the client’s particular legal 

matter. 

[2] A lawyer who is not a certified specialist is not permitted to use any designation from which a 

person might reasonably conclude that the lawyer is a certified specialist. A claim that a lawyer is a 

specialist or expert, or specializes in an area of law, implies that the lawyer has met some objective 

standard or criteria of expertise, presumably established or recognized by a Law Society. In the 

absence of Law Society recognition or a certification process, an assertion by a lawyer that the 

lawyer is a specialist or expert is misleading and improper. 

[3] If a firm practises in more than one jurisdiction, some of which certify or recognize 

specialization, an advertisement by such a firm that makes reference to the status of a firm member 

as a specialist or expert, in media circulated concurrently in the Province of Alberta and the certifying 

jurisdiction, does not offend this rule if the certifying authority or organization is identified. 

[4] A lawyer may advertise areas of practice, including preferred areas of practice or a restriction 

to a certain area of law.  An advertisement may also include a description of the lawyer’s or law 

firm’s proficiency or experience in an area of law. In all cases, the representations made must be 

accurate (that is, demonstrably true) and must not be misleading. 
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4.4 Firm Names 

4.4-1 Law firms are permitted to use trade names, initials, logos, symbols, or the 

names of individuals or their professional corporations, provided that they are 

not misleading or confusing, and are  otherwise consistent with these rules. 

 

Commentary 

[1] Firm names must accurately represent the firm and the work carried out by firm members. A 

firm name may consist of:  

(a) the names of one or more individual lawyers; 

(b) the names of one or more professional corporations; 

(c) the names of existing or former partners or associates; 

(d) a trade name; or 

(e) any combination of (a), (b), (c) and (d). 

[2] The firm must be able to: (a) demonstrate sufficient connection or relationship with the 

name(s) included, and (b) use such qualifying words as necessary to ensure that a potential 

consumer of the firm's services understands it is a law firm and is not engaged in some other 

business.  A law firm name must not include the name of any individual or other entity not entitled to 

practise law in Canada or any other jurisdiction.  The firm name may include the name(s) of 

individuals currently or formerly entitled to practice law in Canada and in jurisdictions other than 

Canada. If using a trade name, the name should include such phrases as “Law”, “Law Firm”, 

“Lawyer”, or “Barristers and Solicitors”, so that it is clear that the activity of the firm is the practice of 

law. 

[3] The inclusion in a firm name of a person or entity not currently licensed or eligible to deliver 

legal services in Alberta, or a person who is no longer alive, does not constitute a representation that 

the named person or entity is available in the firm to deliver legal services. 

[4] A trade name must be carefully selected to avoid any misconception on the part of the public. 

For example, "University Legal Clinic" would be unacceptable because it implies a connection with 

another institution. A geographical trade name is improper if it leads a reasonable person to 

erroneously conclude that the law office is a public agency, or is the only law office available in that 

area or locality, or if the name misleads the public in another respect. A trade name which includes a 

reference to the lawyer’s area(s) of practice is allowed, as long as it is not misleading or confusing. 

[5] The name of a firm member who has become a judge may continue to be in the firm name 

(but not in the listing of names on the letterhead); however, no firm member may appear before that 

judge so long as the judge's name forms part of the firm name. This prohibition is necessary to 

preserve the appearance of justice and propriety (see Rule 5.1-3 and related commentary). 
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[6] The use by a sole practitioner of the phrase "and Company" or "and Associates" after the 

lawyer's surname is misleading. 

Limited liability partnership 

[7] A limited liability partnership, in addition to complying with the name regulations under the 

Partnership Act (Alberta), must ensure that any trade name used by the partnership clearly indicates 

the limited liability status of its partners.  

Names listed on letterhead 

[8] Names listed on letterhead must accurately represent the status of the individual(s) named. 

For example: 

(a) the status of an inactive or former member must be clearly indicated; 

(b) the names of extraprovincial lawyers associated with the firm must be so 

described, together with the jurisdictions in which they are authorized to practice; 

(c) the position or status of persons who are not lawyers (such as office manager, in 

house accountants, students at law and patent and trade mark agents) employed 

by the firm, must be clearly stated. 

[9] The status of a person whose name appears in the firm name only and is not listed on the 

letterhead does not require specification. 
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Chapter 5 – Relationship to the Administration of 
Justice 

5.1 The Lawyer as Advocate 

 

Advocacy 

5.1-1 When acting as an advocate, a lawyer must represent the client resolutely and 

honourably within the limits of the law, while treating the tribunal with candour, 

fairness, courtesy and respect. 

 

Commentary 

[1] In adversarial proceedings, the lawyer has a duty to the client to raise fearlessly every issue, 

advance every argument and ask every question, however distasteful, that the lawyer thinks will help 

the client’s case and to endeavour to obtain for the client the benefit of every remedy and defence 

authorized by law.  The lawyer must discharge this duty by fair and honourable means, without 

illegality and in a manner that is consistent with the lawyer’s duty to treat the tribunal with candour, 

fairness, courtesy and respect and in a way that promotes the parties’ right to a fair hearing in which 

justice can be done.  Maintaining dignity, decorum and courtesy in the courtroom is not an empty 

formality because, unless order is maintained, rights cannot be protected. 

[2] This rule applies to the lawyer as advocate, and therefore extends not only to court 

proceedings but also to appearances and proceedings before boards, administrative tribunals, 

arbitrators, mediators and others who resolve disputes, regardless of their function or the informality 

of their procedures. 

[3] The lawyer’s function as advocate is openly and necessarily partisan.  Accordingly, the 

lawyer is not obliged (except as required by law or under these rules and subject to the duties of a 

prosecutor set out below) to assist an adversary or advance matters harmful to the client’s case. 

[4] In adversarial proceedings that will likely affect the health, welfare or security of a child, a 

lawyer should advise the client to take into account the best interests of the child, if this can be done 

without prejudicing the legitimate interests of the client. 

[5] A lawyer should refrain from expressing the lawyer's personal opinions on the facts in 

evidence of a client's case to a court or tribunal. 

[6] A lawyer must not communicate with a tribunal respecting a matter unless the other parties to 

the matter, or their counsel, are present or have had reasonable prior notice, or unless the 

circumstances are exceptional and are disclosed fully and completely to the court.  

[7] When a lawyer is required by law to notify one or more parties of a step taken or to be taken 

in a matter, the lawyer must notify all parties to the matter.  Although certain steps appear to involve 
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only certain parties and not others, the interests of one or more of the other parties may be affected 

in a manner not immediately evident. 

[8] When opposing interests are not represented, for example, in without notice or uncontested 

matters or in other situations in which the full proof and argument inherent in the adversarial system 

cannot be achieved, the lawyer must take particular care to be accurate, candid and comprehensive 

in presenting the client’s case so as to ensure that the tribunal is not misled.  This situation creates 

an obligation on the lawyer present to prevent a manifestly unjust result by disclosing all material 

facts known to the lawyer that the lawyer reasonably believes are necessary to an informed decision. 

[9] The lawyer should never waive or abandon the client’s legal rights, such as an available 

defence under a statute of limitations, without the client’s informed consent. 

[10] In civil proceedings, a lawyer should avoid and discourage the client from resorting to 

frivolous or vexatious objections, attempts to gain advantage from slips or oversights not going to the 

merits or tactics that will merely delay or harass the other side. Such practices can readily bring the 

administration of justice and the legal profession into disrepute. 

Duty as Defence Counsel 

[11] When defending an accused person, a lawyer’s duty is to protect the client as far as possible 

from being convicted, except by a tribunal of competent jurisdiction and upon legal evidence 

sufficient to support a conviction for the offence with which the client is charged.  Accordingly, and 

notwithstanding the lawyer's private opinion on credibility or the merits, a lawyer may properly rely on 

any evidence or defences, including so-called technicalities, not known to be false or fraudulent. 

[12] Admissions made by the accused to a lawyer may impose strict limitations on the conduct of 

the defence, and the accused should be made aware of this.  For example, if the accused clearly 

admits to the lawyer the factual and mental elements necessary to constitute the offence, the lawyer, 

if convinced that the admissions are true and voluntary, may properly take objection to the 

jurisdiction of the court, the form of the indictment or the admissibility or sufficiency of the evidence, 

but must not suggest that some other person committed the offence or call any evidence that, by 

reason of the admissions, the lawyer believes to be false.  Nor may the lawyer set up an affirmative 

case inconsistent with such admissions, for example, by calling evidence in support of an alibi 

intended to show that the accused could not have done or, in fact, has not done the act.  Such 

admissions will also impose a limit on the extent to which the lawyer may attack the evidence for the 

prosecution. The lawyer is entitled to test the evidence given by each individual witness for the 

prosecution and argue that the evidence taken as a whole is insufficient to amount to proof that the 

accused is guilty of the offence charged, but the lawyer should go no further than that. 

 

5.1-2 When acting as an advocate, a lawyer must not: 

(a) abuse the process of the tribunal by instituting or prosecuting 

proceedings that, although legal in themselves, are clearly motivated by 
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malice on the part of the client and are brought solely for the purpose of 

injuring the other party; 

(b) take any step in the representation of a client that is clearly without 

merit; 

(c) unreasonably delay the process of the tribunal; 

(d) knowingly assist or permit a client to do anything that the lawyer 

considers to be dishonest or dishonourable; 

(e) appear before a judicial officer when the lawyer, the lawyer’s associates 

or the client have business or personal relationships with the officer that 

give rise to or might reasonably appear to give rise to pressure, 

influence or inducement affecting the impartiality of the officer, unless 

all parties consent and it is in the interests of justice; 

(f) endeavour or allow anyone else to endeavour, directly or indirectly, to 

influence the decision or action of a tribunal or any of its officials in any 

case or matter by any means other than open persuasion as an 

advocate; 

(g) knowingly attempt to deceive a tribunal or influence the course of justice 

by offering false evidence, misstating facts or law, presenting or relying 

upon a false or deceptive affidavit, suppressing what ought to be 

disclosed or otherwise assisting in any fraud, crime or illegal conduct; 

(h) knowingly misstate the contents of a document, the testimony of a 

witness, the substance of an argument or the provisions of a statute or 

like authority; 

(i) knowingly assert as true a fact when its truth cannot reasonably be 

supported by the evidence or as a matter of which notice may be taken 

by the tribunal; 

(j) introduce or otherwise bring to the tribunal’s attention facts or evidence 

that the lawyer knows to be inadmissible; 

(k)  make suggestions to a witness recklessly or knowing them to be false; 

(l) permit or participate in a payment or other benefit to a witness in excess 

of reasonable compensation; 

(m) counsel a witness to give evidence that is untruthful or misleading; 
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(n) deliberately refrain from informing a tribunal of any relevant adverse 

authority that the lawyer considers to be directly on point and that has 

not been mentioned by another party; 

(o) improperly dissuade a witness from communicating with other parties or 

from giving evidence, or advise a witness to be absent; 

(p) knowingly permit a witness or party to be presented in a false or 

misleading way or to impersonate another; 

(q) discuss the testimony of a witness with a person excluded by the 

tribunal during such testimony; 

(r) knowingly misrepresent the client’s position in the litigation or the 

issues to be determined in the litigation; 

(s) needlessly abuse, hector or harass a witness; 

(t) when representing a complainant or potential complainant, attempt to 

gain a benefit for the complainant by threatening the laying of a criminal 

or quasi-criminal charge or complaint to a regulatory authority or by 

offering to seek or to procure the withdrawal of a criminal or quasi-

criminal charge or complaint to a regulatory authority;  

(u) needlessly inconvenience a witness; or 

(v) appear before a court or tribunal while under the influence of alcohol or 

a drug or when it may be reasonably foreseen that the lawyer will be 

unable for any reason to provide competent services. 

 

Commentary 

[1] In civil proceedings, a lawyer has a duty not to mislead the tribunal about the position of the 

client in the adversarial process.  Thus, a lawyer representing a party to litigation who has made or is 

party to an agreement made before or during the trial by which a plaintiff is guaranteed recovery by 

one or more parties, notwithstanding the judgment of the court, should immediately reveal the 

existence and particulars of the agreement to the court and to all parties to the proceedings. 

[2] Relevant adverse authority: A decision is relevant where it refers to any point of law on 

which the case in question might turn.  Relevance does not include cases that have merely some 

resemblance to the case before the court on the facts; it “means cases which decide a point of law” 

on which the current case depends.  With respect to the lawyer’s obligation to discover the relevant 

law, the duty does not extend to searching out unreported cases.  The lawyer does have an 

obligation to bring to the court’s attention cases of which the lawyer has knowledge and, as well, the 

lawyer cannot discharge this duty by not bothering to determine whether there is a relevant authority. 
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Lawyers are not obliged to bring forward facts that the other side has omitted to bring to the court’s 

attention.  They are not obliged to make the other side’s case. They are, simply, obliged to make 

sure that the court has before it all relevant legal authority, whether helpful or not. 

[3] A lawyer representing an accused or potential accused may communicate with a complainant 

or potential complainant, for example, to obtain factual information, to arrange for restitution or an 

apology from the accused, or to defend or settle any civil claims between the accused and the 

complainant.  However, when the complainant or potential complainant is vulnerable, the lawyer 

must take care not to take unfair or improper advantage of the circumstances.  If the complainant or 

potential complainant is unrepresented, the lawyer should be governed by the rules about 

unrepresented persons and make it clear that the lawyer is acting exclusively in the interests of the 

accused or potential accused.  When communicating with an unrepresented complainant or potential 

complainant, it is prudent to have a witness present. 

[4] It is an abuse of the court’s process to threaten to bring an action or to offer to seek 

withdrawal of a criminal charge in order to gain a benefit.  See also Rules 3.2-11 to 3.2-12 and 

accompanying commentary. 

[5] When examining a witness, a lawyer may pursue any hypothesis that is honestly advanced 

on the strength of reasonable inference, experience or intuition. 

 

5.1-3 Except with the consent of all parties, a lawyer must not appear before a judge 

or a tribunal when the lawyer's past or present relationship with the judge or 

the tribunal would create a reasonable apprehension of bias. 

 

Commentary 

[1] The term “lawyer” is used in the sense of the individual lawyer. Most relationships 

contemplated by the Rule are sufficiently personal that others in the lawyer’s firm should not be 

tainted by association. On the other hand, circumstances are conceivable in which it would be 

unwise for a partner or associate of the lawyer having the relationship to appear before the judge or 

tribunal in question. 

[2] Impartiality is an essential element of judicial proceedings, from a substantive viewpoint and 

also in terms of society's perception of the justice system. Accordingly, lawyers have an ethical 

obligation to contribute to the fact and appearance of impartiality. 

[3] The first aspect of the Rule is the relationship between a lawyer and an individual judge. The 

Rule clearly prohibits a lawyer from appearing before a judge who is a relative or with whom the 

lawyer has a business relationship. Other close or intimate relationships may also bar a lawyer from 

appearing, depending on the circumstances. 
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[4] With respect to a judge who was formerly with the lawyer's firm, the propriety of such an 

appearance will be governed by factors such as the length of time the judge has been on the bench 

and the nature and import of the judicial proceeding.  

[5] A second aspect of the Rule is the relationship between a lawyer and the tribunal. 

Relationships that may create a reasonable apprehension of bias include the following: 

(a) A firm member may be a member of a tribunal, council or other official body. While 

the lawyer is generally prevented from appearing before the body itself, it is 

normally permissible to appear before a committee of the body if the firm member 

is not a member of that committee. 

(b) A lawyer may at one time have had an association with a court, tribunal, council or 

other official body, as an employee or in the role of judge or adjudicator. The 

lawyer's subsequent appearance before the body as counsel may be improper 

because of actual or perceived collegiality with the current adjudicators, or 

because of a suspected "reverse bias" that could operate to the detriment of the 

lawyer's client. The passage of time will in most cases mitigate these 

considerations, two years being a standard benchmark. Other factors may also be 

present that are not mitigated by the passage of time. Whether there is an 

apprehension of bias in a particular case must therefore be determined by 

reference to all relevant circumstances. 

[6] In some instances, the other parties to a matter may consent to a lawyer's appearance 

before a judge or tribunal despite a past or present relationship, or the lawyer may have concluded 

on a consideration of all relevant factors that such an appearance is not improper. Nonetheless, an 

appropriately impartial atmosphere must be maintained during the proceeding, which will not be the 

case if the lawyer displays undue familiarity in discussions or dealings with the judge or tribunal. 

 

Duty as Prosecutor 

5.1-4 When acting as a prosecutor, a lawyer must act for the public and the 

administration of justice resolutely and honourably within the limits of the law 

while treating the tribunal with candour, fairness, courtesy and respect. 

 

Commentary 

[1] When engaged as a prosecutor, the lawyer’s primary duty is not to seek to convict but to see 

that justice is done through a fair trial on the merits. The prosecutor exercises a public function 

involving much discretion and power and must act fairly and dispassionately. To the extent required 

by law and accepted practice, the prosecutor should not do anything that might prevent the accused 

from being represented by counsel or communicating with counsel and should make timely 

disclosure to defence counsel or directly to an unrepresented accused of all relevant and known 

facts and witnesses, whether tending to show guilt or innocence. 
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Disclosure of Error or Omission 

5.1-5 (a) A lawyer must not mislead a tribunal nor assist a client or witness to do 

so. 

(b) Upon becoming aware that a tribunal is under a misapprehension as a 

result of submissions made by the lawyer or evidence given by the 

lawyer's client or witness, a lawyer must, subject to Rule 3.3 

(Confidentiality), immediately correct the misapprehension. 

 

Commentary 

[1] If a client desires that a course be taken that would involve a breach of this rule, the lawyer 

must refuse and do everything reasonably possible to prevent it.  If that cannot be done, the lawyer 

should, subject to Rule 3.7 (Withdrawal from Representation), withdraw or seek leave to do so. 

[2] It is an obvious contravention of the rule for an advocate to lie to a tribunal. The rule applies 

as well, however, to an indirect misrepresentation. For example, a lawyer may not respond to a 

question from a tribunal in a technically correct manner that creates a deliberately misleading 

impression. 

[3] On the other hand, a lawyer is not required to inform a tribunal of facts that should have been 

brought forth by opposing counsel. If it becomes apparent that the tribunal is uninformed or 

misinformed on a factual matter through no fault of the lawyer or the lawyer's client or witness, a 

lawyer is justified in remaining silent. 

[4] A lawyer has a duty to correct a misapprehension arising from an honest mistake on the part 

of counsel or from perjury by the lawyer's client or witness. It may be a sufficient discharge of this 

duty to merely advise the tribunal not to rely on the impugned information. 

[5] The principle applies not only to statements that were untrue at the time they were made, but 

to those that were true when made but have subsequently become inaccurate due to a change in 

circumstance. For example, it may have been represented that a personal injury plaintiff is 

permanently disabled. If, prior to judgment, the plaintiff's condition undergoes material improvement, 

the lawyer must, subject to confidentiality, convey this information to the court. 

[6] Even if a matter has been judicially determined, the discovery of an error that may 

reasonably be viewed as having materially affected the outcome may oblige a lawyer to advise 

opposing counsel of the error. This may be the case notwithstanding that the appeal period has 

expired, since another remedy may be available to redress the mistake in whole or in part. 

[7] Briefly, if correction of the misrepresentation requires disclosure of confidential information, 

the lawyer must seek the client's consent to such disclosure. If the client withholds consent, the 

lawyer is obliged to withdraw. 
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Courtesy 

5.1-6 A lawyer must be courteous and civil and act in good faith to the tribunal and all 

persons with whom the lawyer has dealings. 

 

Commentary 

[1] Legal contempt of court and the professional obligation outlined here are not identical, and a 

consistent pattern of rude, provocative or disruptive conduct by a lawyer, even though unpunished as 

contempt, may constitute professional misconduct. 

 

Undertakings 

5.1-7 A lawyer must strictly and scrupulously fulfil any undertakings given and 

honour any trust conditions accepted in the course of litigation. 

 

Commentary 

[1] A lawyer should also be guided by the provisions of Rule 7.2-14 (Undertakings and Trust 

Conditions). 

 

Agreement on Guilty Plea 

5.1-8 A lawyer for an accused or potential accused may enter into an agreement with 

the prosecutor about a guilty plea if, following investigation, 

(a) the lawyer advises his or her client about the prospects for an acquittal 

or finding of guilt; 

(b) the lawyer advises the client of the implications and possible 

consequences of a guilty plea and particularly of the sentencing 

authority and discretion of the court, including the fact that the court is 

not bound by any agreement about a guilty plea; 

(c) the client voluntarily is prepared to admit the necessary factual and 

mental elements of the offence charged; and 

(d) the client voluntarily instructs the lawyer to enter into an agreement as 

to a guilty plea. 
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Commentary 

[1] The public interest in the proper administration of justice should not be sacrificed in the 

interest of expediency. 

 

Handling Evidence 

5.1-9 A lawyer must not counsel or participate in: 

(a) the obtaining of evidence or information by illegal means; 

(b) the falsification of evidence; or 

(c) the destruction of property having potential evidentiary value or the 

alteration of property so as to affect its evidentiary value. 

 

Commentary 

[1] Lawyers must uphold the law and refrain from conduct that might weaken respect for the law 

or interfere with its fair administration. A lawyer must therefore seek to maintain the integrity of 

evidence and its availability through appropriate procedures to opposing parties. 

[2] Paragraph (a) of Rule 5.1-9 prohibits a lawyer's involvement in the obtaining of evidence or 

information in a civil or criminal matter by means that are contrary to law, including the Charter of 

Rights and Freedoms and the Criminal Code. 

[3] The word "property" in paragraph (c) includes electronic information.  Paragraph (c) is not 

intended to interfere with the testing of evidence as contemplated by the Rules of Court. 

 

Incriminating Physical Evidence 

5.1-10 A lawyer must not counsel or participate in the concealment, destruction or 

alteration of incriminating physical evidence or otherwise act so as to obstruct 

or attempt to obstruct the course of justice. 

 

Commentary 

[1] In this rule, "evidence" does not depend upon admissibility before a tribunal or upon the 

existence of criminal charges. It includes documents, electronic information, objects or substances 

relevant to a crime, criminal investigation or a criminal prosecution. It does not include documents or 

communications that are solicitor-client privileged or that the lawyer reasonably believes are 

otherwise available to the authorities. 
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[2] This rule does not apply where a lawyer is in possession of evidence tending to establish the 

innocence of a client, such as evidence relevant to an alibi. However, a lawyer must exercise 

prudent judgment in determining whether such evidence is wholly exculpatory, and therefore falls 

outside of the application of this rule. For example, if the evidence is both incriminating and 

exculpatory, improperly dealing with it may result in a breach of the rule and also expose a lawyer to 

criminal charges.  

[3] A lawyer is never required to take or keep possession of incriminating physical evidence or to 

disclose its mere existence. A lawyer in possession of incriminating physical evidence should 

carefully consider his or her options. These options include, as soon as reasonably possible: 

(a) delivering the evidence to law enforcement authorities or the prosecution, either 

directly or anonymously; 

(b) delivering the evidence to the tribunal in the relevant proceeding, which may also 

include seeking the direction of the tribunal to facilitate access by the prosecution 

or defence for testing or examination; or 

(c) disclosing the existence of the evidence to the prosecution and, if necessary, 

preparing to argue before a tribunal the appropriate uses, disposition or 

admissibility of it. 

[4] A lawyer should balance the duty of loyalty and confidentiality owed to the client with the 

duties owed to the administration of justice. When a lawyer discloses or delivers incriminating 

physical evidence to law enforcement authorities or the prosecution, the lawyer has a duty to protect 

client confidentiality, including the client’s identity, and to preserve solicitor-client privilege. This may 

be accomplished by the lawyer retaining independent counsel, who is not informed of the identity of 

the client and who is instructed not to disclose the identity of the instructing lawyer, to disclose or 

deliver the evidence. A lawyer cannot merely continue to keep possession of the incriminating 

physical evidence. 

[5] A lawyer has no obligation to assist the authorities in gathering physical evidence of crime 

but cannot act or advise anyone to hinder an investigation or a prosecution. The lawyer’s advice to a 

client that the client has the right to refuse to divulge the location of physical evidence does not 

constitute hindering an investigation. A lawyer who becomes aware of the existence of incriminating 

physical evidence or declines to take possession of it must not counsel or participate in its 

concealment, destruction or alteration. 

[6] A lawyer may determine that non-destructive testing, examination or copying of documentary 

or electronic information is needed. A lawyer should ensure that there is no concealment, destruction 

or any alteration of the evidence and should exercise caution in this area. For example, opening or 

copying an electronic document may alter it. A lawyer who has decided to copy, test or examine 

evidence before delivery or disclosure should do so without delay. 

  



Law Society of Alberta Code of Conduct 

_____________________________________________________________________________________________________________________ 

 
 

 
_____________________________________________________________________________________________________________________ 

   
Version #: 2020_V1 
February 20, 2020 

Page 85 of 119 www.lawsociety.ab.ca 

 

5.2 The Lawyer as Witness 

 

Submission of Evidence 

5.2-1 A lawyer who appears as advocate must not testify or submit his or her own 

affidavit evidence before the tribunal unless permitted to do so by law, the 

tribunal, the Rules of Court or the rules of procedure of the tribunal, or unless 

the matter is purely formal or uncontroverted. 

 

Commentary 

[1] A lawyer should not express personal opinions or beliefs or assert as a fact anything that is 

properly subject to legal proof, cross-examination or challenge.  The lawyer should not, in effect, 

appear as an unsworn witness or put the lawyer’s own credibility in issue.  The lawyer who is a 

necessary witness should testify and entrust the conduct of the case to another lawyer.  There are 

no restrictions on the advocate’s right to cross-examine another lawyer, however, and the lawyer 

who does appear as a witness should not expect or receive special treatment because of 

professional status. 

 

Appeals 

5.2-2 A lawyer who is a witness in proceedings must not appear as advocate in any 

appeal from the decision in those proceedings, unless the matter about which 

he or she testified is purely formal or uncontroverted.  
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5.3 Interviewing Witnesses 

 

Interviewing Witnesses 

5.3-1 A lawyer may seek information from any potential witness, provided that: 

(a) before doing so, the lawyer discloses the lawyer’s interest in the matter; 

(b) the lawyer does not encourage the witness to suppress evidence or to 

refrain from providing information to other parties in the matter; and 

(c) the lawyer observes rules 7.2-8 through 7.2-11 on communicating  with 

represented parties. 

 

Commentary 

[1] There is generally no property in a witness. To achieve the truth-seeking goal of the justice 

system, any person having information relevant to a proceeding must be free to impart it voluntarily 

and in the absence of improper influence. The rule does not, however, prevent a lawyer from 

responding in the negative if a witness specifically asks if it is mandatory to talk to opposing parties. 

[2] A lawyer may advise a witness to refrain from providing relevant information to an opposing 

party if the witness is: 

(a) The lawyer's client. It is not only permissible but expected that a lawyer will not 

allow a client to discuss the merits of a case with an opponent except in the 

presence or with the consent of the lawyer. 

(b) A witness having a close connection and identification of interests with the client. 

A witness such as a spouse or child of the client may be so closely connected with 

the client that it would be contrary to that person's legitimate interests to discuss 

the case with opposing parties. It is also possible that the witness may be the 

client’s agent for the purposes of instructing and consulting with counsel and the 

agent’s discussions with counsel may be privileged. In these circumstances, it is 

permissible to advise the witness against engaging in such discussions. 

(c) The client’s expert witness. As an expert witness usually receives confidential 

information of the client, it would be inappropriate for that witness to communicate 

freely with all parties. In addition, an expert's report will likely be privileged as part 

of the solicitor's brief. With respect to an expert, such as an attending doctor, who 

can be characterized as both an ordinary and an expert witness, opposing 

counsel is entitled to question the witness on matters not subject to privilege. 

Such questioning should be conducted only on notice to the lawyer concerned 

due to the risk of improper disclosure, intentional or otherwise. A lawyer must be 

aware of the legal and procedural rules of the relevant jurisdiction which govern 

contact with expert witnesses, including the application of litigation and solicitor-
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client privilege. There may also be different limitations on the ability to contact an 

expert depending on the area of practice. 
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5.4 Communication with Witnesses Giving Evidence 

 

Communication with Witnesses Giving Evidence 

5.4-1 A lawyer must not influence a witness or potential witness to give evidence that 

is false, misleading or evasive. 

5.4-2 A lawyer involved in a proceeding must not obstruct an examination or cross-

examination in any manner. 

 

Commentary 

General Principles 

[1] The ethical duty against improperly influencing a witness or a potential witness applies at all 

stages of a proceeding, including while preparing a witness to give evidence or to make a statement, 

and during testimony under oath or affirmation. It also applies to the preparation of sworn written 

evidence and “will say” statements for use in any proceeding. The role of an advocate is to assist the 

witness in bringing forth the evidence in a manner that ensures fair and accurate comprehension by 

the tribunal and opposing parties. 

[2] A lawyer may prepare a witness, for questioning and for appearances before tribunals, by 

discussing courtroom and questioning procedures and the issues in the case, reviewing facts, 

refreshing memory, and by discussing admissions, choice of words and demeanour. It is, however, 

improper to direct or encourage a witness to misstate or misrepresent the facts or to give evidence 

that is intentionally evasive or vague. 

Communicating with Witnesses Under Oath or Affirmation 

[3] During any witness testimony under oath or affirmation, a lawyer should not engage in 

conduct designed to improperly influence the witness’ evidence.  

[4] The ability of a lawyer to communicate with a witness at a specific stage of a proceeding will 

be influenced by the practice, procedures or directions of the relevant tribunal, and may be modified 

by agreement of counsel with the approval of the tribunal. Lawyers should become familiar with the 

rules and practices of the relevant tribunal governing communication with witnesses during 

examination-in-chief and cross-examination, and prior to or during re-examination. 

[6] A lawyer may communicate with a witness during examination-in-chief. However, there may 

be local exceptions to this practice. 

[7] It is generally accepted that a lawyer is not permitted to communicate with the witness during 

cross-examination except with leave of the tribunal or with the agreement of counsel. The 

opportunity to conduct a full-ranging and uninterrupted cross-examination is fundamental to the 

adversarial system. It is counterbalanced by an opposing advocate’s ability to ensure clarity of 

testimony through initial briefing, direct examination and re-examination of that lawyer’s witnesses. 
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There is therefore no justification for obstruction of cross-examination by unreasonable interruptions, 

repeated objections to proper questions, attempts to have the witness change or tailor evidence, or 

other similar conduct while the examination is ongoing.  

[8] A lawyer should seek approval from the tribunal before speaking with a witness after cross-

examination and before re-examination. 

Questioning and Other Examinations  

[9] Rule 5.4 also applies to questioning, including all examinations under oath or affirmation that 

are not before a tribunal. Lawyers should scrupulously avoid any attempts to influence witness 

testimony, particularly as the tribunal is unable to directly monitor compliance. This rule is not 

intended to prevent discussions or consultations that are necessary to fulfil undertakings given 

during such examinations. 
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5.5 Relations with Jurors 

 

Communications before Trial 

5.5-1 When acting as an advocate before the trial of a case, a lawyer must not 

communicate with or cause another to communicate with anyone that the 

lawyer knows to be a member of the jury panel for that trial. 

 

Commentary 

[1] A lawyer may investigate a prospective juror to ascertain any basis for challenge, provided 

that the lawyer does not directly or indirectly communicate with the prospective juror or with any 

member of the prospective juror’s family.  But a lawyer should not conduct or cause another, by 

financial support or otherwise, to conduct a vexatious or harassing investigation of either a member 

of the jury panel or a juror. 

[2] A lawyer should be aware of the provisions of the Jury Act (Alberta), setting out that certain 

communications by or with jurors and potential jurors may amount to contempt of court. 

 

Disclosure of Information 

5.5-2 Unless the judge and opposing counsel have previously been made aware of 

the information, a lawyer acting as an advocate must disclose to them any 

information of which the lawyer is aware that a juror or prospective juror: 

(a) has or may have an interest, direct or indirect, in the outcome of the 

case; 

(b) is acquainted with or connected in any manner with the presiding judge, 

any counsel or any litigant; or 

(c) is acquainted with or connected in any manner with any person who has 

appeared or who is expected to appear as a witness. 

5.5-3 A lawyer must promptly disclose to the court any information that the lawyer 

reasonably believes discloses improper conduct by a member of a jury panel or 

by a juror. 
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Communication during Trial 

5.5-4 Except as permitted by law, a lawyer acting as an advocate must not 

communicate with or cause another to communicate with any member of the 

jury during a trial of the case. 

5.5-5 A lawyer who is not connected with a case before the court must not 

communicate with or cause another to communicate with any member of the 

jury about the case. 

5.5-6 A lawyer must not have any discussion after trial with a member of the jury 

about its deliberations. 

 

Commentary 

[1] The restrictions on communications with a juror or potential juror should also apply to 

communications with or investigations of members of his or her family. 
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5.6 The Lawyer and the Administration of Justice 

 

Encouraging Respect for the Administration of Justice 

5.6-1 A lawyer must encourage public respect for and try to improve the 

administration of justice. 

 

Commentary 

[1] The obligation outlined in the rule is not restricted to the lawyer’s professional activities but is 

a general responsibility resulting from the lawyer’s position in the community.  A lawyer’s 

responsibilities are greater than those of a private citizen.  A lawyer should take care not to weaken 

or destroy public confidence in legal institutions or authorities by irresponsible allegations.  The 

lawyer in public life should be particularly careful in this regard because the mere fact of being a 

lawyer will lend weight and credibility to public statements.  Yet, for the same reason, a lawyer 

should not hesitate to speak out against an injustice. 

[2] Admission to and continuance in the practice of law implies, on the part of a lawyer, a basic 

commitment to the concept of equal justice for all within an open, ordered and impartial system.  

However, judicial institutions will not function effectively unless they command the respect of the 

public, and, because of changes in human affairs and imperfections in human institutions, constant 

efforts must be made to improve the administration of justice and thereby maintain public respect for 

it. 

[3] Criticizing Tribunals – Proceedings and decisions of courts and tribunals are properly 

subject to scrutiny and criticism by all members of the public, including lawyers, but judges and 

members of tribunals are often prohibited by law or custom from defending themselves.  Their 

inability to do so imposes special responsibilities upon lawyers.  First, a lawyer should avoid criticism 

that is petty, intemperate or unsupported by a bona fide belief in its real merit, since, in the eyes of 

the public, professional knowledge lends weight to the lawyer’s judgments or criticism.  Second, if a 

lawyer has been involved in the proceedings, there is the risk that any criticism may be, or may 

appear to be, partisan rather than objective.  Third, when a tribunal is the object of unjust criticism, a 

lawyer, as a participant in the administration of justice, is uniquely able to, and should, support the 

tribunal, both because its members cannot defend themselves and because, in doing so, the lawyer 

contributes to greater public understanding of, and therefore respect for, the legal system. 

[4] A lawyer, by training, opportunity and experience, is in a position to observe the workings 

and discover the strengths and weaknesses of laws, legal institutions and public authorities.  A 

lawyer should, therefore, lead in seeking improvements in the legal system, but any criticisms and 

proposals should be bona fide and reasoned. 
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Seeking Legislative or Administrative Changes 

5.6-2 A lawyer who seeks legislative or administrative changes must disclose the 

interest being advanced, whether the lawyer’s interest, the client’s interest or 

the public interest. 

 

Commentary 

[1] The lawyer may advocate legislative or administrative changes on behalf of a client although 

not personally agreeing with them, but the lawyer who purports to act in the public interest should 

espouse only those changes that the lawyer conscientiously believes to be in the public interest. 
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5.7 Lawyers and Mediators 

 

Role of Mediator 

5.7-1 A lawyer who acts as a mediator must, at the outset of the mediation, ensure 

that the parties to it understand fully that: 

(a) the lawyer is not acting as a lawyer for either party but, as mediator, is 

acting to assist the parties to resolve the matters in issue; and 

(b) although communications pertaining to and arising out of the mediation 

process may be covered by some other common law privilege, they will 

not be covered by solicitor-client privilege. 

 

Commentary 

[1] In acting as a mediator, generally a lawyer should not give legal advice, as opposed to legal 

information, to the parties during the mediation process.  This does not preclude the mediator from 

giving direction on the consequences if the mediation fails. 

[2] Generally, neither the lawyer-mediator nor a partner or associate of the lawyer-mediator 

should render legal representation or give legal advice to either party to the mediation, bearing in 

mind the provisions of Rule 3.4 (Conflicts) and its commentaries and the common law authorities. 

[3] If the parties have not already done so, a lawyer-mediator generally should suggest that they 

seek the advice of separate counsel before and during the mediation process, and encourage them 

to do so. 

[4] If, in the mediation process, the lawyer-mediator prepares a draft contract for the 

consideration of the parties, the lawyer-mediator should expressly advise and encourage them to 

seek separate independent legal representation concerning the draft contract. 
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Chapter 6 – Relationship to Students, Employees, and 
Others 

6.1 Supervision 

 

Direct Supervision Required 

6.1-1 A lawyer has complete professional responsibility for all business entrusted to 

him or her and must directly supervise staff and assistants to whom the lawyer 

delegates particular tasks and functions. 

 

Commentary 

[1] A lawyer may permit a non-lawyer to act only under the supervision of a lawyer, so long as 

the lawyer maintains a direct relationship with the client.  The extent of supervision will depend on 

the type of legal matter, including the degree of standardization and repetitiveness of the matter, and 

the experience of the non-lawyer generally and with regard to the matter in question.  The burden 

rests on the lawyer to educate a non-lawyer concerning the duties that the lawyer assigns to the non-

lawyer and then to supervise the manner in which such duties are carried out.  A lawyer should 

review the non-lawyer’s work at sufficiently frequent intervals to enable the lawyer to ensure its 

proper and timely completion. 

[2] A lawyer who practises alone or operates a branch or part time office should ensure that 

(a) all matters requiring a lawyer’s professional skill and judgment are dealt with by a 

lawyer qualified to do the work; and 

(b) no unauthorized persons give legal advice, whether in the lawyer’s name or 

otherwise. 

[3] If a non-lawyer has received specialized training or education and is competent to do 

independent work under the general supervision of a lawyer, a lawyer may delegate work to the non-

lawyer. 

 

Application 

6.1-2 In this rule, a non-lawyer does not include a student-at-law. 

 

Delegation 

6.1-3 A lawyer must not permit a non-lawyer to: 
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(a) accept cases on behalf of the lawyer, except that a non-lawyer may 

receive instructions from established clients if the supervising lawyer 

approves before any work commences; 

(b) give legal advice; 

(c) exercise judgment in giving or accepting undertakings or accept trust 

conditions, except at the direction of and under the supervision of a 

lawyer responsible for the legal matter, providing that, in any 

communications, the fact that the person giving or accepting the 

undertaking or accepting the trust condition is a non-lawyer is disclosed, 

the capacity of the person is indicated and the lawyer who is responsible 

for the legal matter is identified; 

(d) act finally without reference to the lawyer in matters involving 

professional legal judgment; 

(e) be held out as a lawyer; 

(f) appear in court or actively participate in formal legal proceedings on 

behalf of a client except as set forth above, in a supporting role to the 

lawyer appearing in such proceedings or authorized by law or the Rules 

of Court; 

(g) be remunerated on a sliding scale related to the earnings of the lawyer, 

unless the non-lawyer is an employee of the lawyer; 

(h) conduct negotiations with third parties, other than routine negotiations if 

the client consents and the results of the negotiation are approved by 

the supervising lawyer before action is taken; 

(i) take instructions from clients, unless the supervising lawyer has 

directed the client to the non-lawyer for that purpose and the 

instructions are relayed to the lawyer as soon as reasonably possible; 

(j) sign correspondence containing a legal opinion; 

(k) sign correspondence, unless 

(i) it is of a routine administrative nature, 

(ii) the non-lawyer has been specifically directed to sign the 

correspondence by a supervising lawyer, 

(iii) the fact the person is a non-lawyer is disclosed, and 



Law Society of Alberta Code of Conduct 

_____________________________________________________________________________________________________________________ 

 
 

 
_____________________________________________________________________________________________________________________ 

   
Version #: 2020_V1 
February 20, 2020 

Page 97 of 119 www.lawsociety.ab.ca 

 

(iv) the capacity in which the person signs the correspondence is 

indicated; 

(l) forward to a client or third party any documents, other than routine, 

standard form documents, except with the lawyer’s knowledge and 

direction; 

(m) perform any of the duties that only lawyers may perform or do things 

that lawyers themselves may not do; or 

(n) set fees. 

 

Commentary 

[1] A lawyer is responsible for any undertaking given or accepted and any trust condition 

accepted by a non-lawyer acting under his or her supervision. 

[2] A lawyer should ensure that the non-lawyer is identified as such when communicating orally 

or in writing with clients, lawyers or public officials or with the public generally, whether within or 

outside the offices of the law firm of employment. 

[3] In all matters using a system for the electronic submission or registration of documents, 

whether or not the system contains the electronic signature of the lawyer, a lawyer who approves the 

electronic registration of documents by a non-lawyer is responsible for the content of any document. 

 

Suspended or Disbarred Lawyers 

6.1-4 Without the express approval of the lawyer’s governing body, a lawyer must not 

retain, use the services of, partner or associate with or employ in any capacity 

having to do with the practice of law any person who, in any jurisdiction, has 

been disbarred, struck off the rolls, suspended, undertaken not to practise or 

who has been involved in disciplinary action and been permitted to resign and 

has not been reinstated or readmitted. 

 

Commentary 

[1] Lawyers should also refer to the Alberta Legal Profession Act regarding the employment of 

suspended or disbarred lawyers. 
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Electronic Registration of Documents 

6.1-5 A lawyer who has personalized encrypted electronic access to any system for 

the electronic submission or registration of documents must not 

(a) permit others, including a non-lawyer employee, to use such access; or 

(b) disclose his or her password or access phrase or number to others. 

6.1-6 When a non-lawyer employed by a lawyer has personalized encrypted 

electronic access to any system for the electronic submission or registration of 

documents or electronic searching of private or confidential information, the 

lawyer must ensure that the non-lawyer does not 

(a) permit others to use such access; or 

(b) disclose his or her password or access phrase or number to others. 

 

Commentary 

[1] The implementation of systems for the electronic submission or registration of documents 

imposes special responsibilities on lawyers and others using the system.  The integrity and security 

of the system is achieved, in part, by its maintaining a record of those using the system for any 

transactions.  Statements professing compliance with law without registration of supporting 

documents may be made only by lawyers in good standing.  It is, therefore, important that lawyers 

maintain and ensure the security and the exclusively personal use of the personalized access code, 

diskettes, etc., used to access the system and the personalized password, access phrase or 

number. 

[2] When it is permissible for a lawyer to delegate responsibilities to a non-lawyer who has such 

access, the lawyer should ensure that the non-lawyer maintains and understands the importance of 

maintaining the security of the system. 
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6.2 Students 

 

Recruitment and Engagement Procedures 

6.2-1 A lawyer must observe any procedures of the Society about the recruitment 

and engagement of articling or law students. 

 

Duties of Principal 

6.2-2 A lawyer acting as a principal to a student must provide the student with 

meaningful training and exposure to and involvement in work that will provide 

the student with knowledge and experience of the practical aspects of the law, 

together with an appreciation of the traditions and ethics of the profession. 

 

Commentary 

[1] A principal or supervising lawyer is responsible for the actions of students acting under his or 

her direction.  In Alberta, articling students are subject to the authority of the Society and bound by 

all of the provisions of the Code and the Rules of the Law Society.  Consequently, they are subject to 

discipline by the Society for breaches and misconduct. 

 

Duties of Articling Student 

6.2-3 An articling student must act in good faith in fulfilling and discharging all the 

commitments and obligations arising from the articling experience.  
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6.3 Harassment and Discrimination 

 

6.3-1 The principles of human rights laws and related case law apply to the 

interpretation of this rule. 

6.3-2 A term used in this rule that is defined in human rights legislation has the same 

meaning as in the legislation. 

6.3-3 A lawyer must not sexually harass any person. 

6.3-4 A lawyer must not engage in any other form of harassment of any person. 

6.3-5 A lawyer must not discriminate against any person. 

 

Commentary 

[1] A lawyer has a special responsibility to respect the requirements of human rights laws in 

force in Canada, its provinces and territories and, specifically, to honour the obligations enumerated 

in human rights laws. 
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Chapter 7 – Relationship to the Society and Other 
Lawyers 

7.1 Responsibility to The Society and The Profession Generally 

 

Communications from the Society 

7.1-1 A lawyer must reply promptly and completely to any communication from the 

Society. 

 

Meeting Financial Obligations 

7.1-2 A lawyer must promptly meet financial obligations in relation to his or her 

practice, including payment of the deductible under a professional liability 

insurance policy, when called upon to do so. 

 

Commentary 

[1] In order to maintain the honour of the Bar, lawyers have a professional duty (quite apart from 

any legal liability) to meet financial obligations incurred, assumed or undertaken on behalf of clients, 

unless, before incurring such an obligation, the lawyer clearly indicates in writing that the obligation is 

not to be a personal one. 

[2] When a lawyer retains a consultant, expert or other professional, the lawyer should clarify the 

terms of the retainer in writing, including specifying the fees, the nature of the services to be provided 

and the person responsible for payment.  If the lawyer is not responsible for the payment of the fees, 

the lawyer should help in making satisfactory arrangements for payment if it is reasonably possible to 

do so. 

[3] If there is a change of lawyer, the lawyer who originally retained a consultant, expert or other 

professional should advise him or her about the change and provide the name, address, telephone 

number, fax number and email address of the new lawyer. 

 

Duty to Report 

7.1-3 Unless to do so would be unlawful or would involve a breach of solicitor-client 

privilege, a lawyer must report to the Society: 

(a) the misappropriation or misapplication of trust money; 

(b) the abandonment of a law practice; 

(c) participation in criminal activity related to a lawyer’s practice; 
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(d) conduct that raises a substantial question as to another lawyer’s 

honesty, trustworthiness, or competency as a lawyer; 

(e) conduct that raises a substantial question about a lawyer’s capacity to 

provide professional services; and 

(f) any situation in which a lawyer’s clients are likely to be materially 

prejudiced. 

 

Commentary 

[1] Unless a lawyer who departs from proper professional conduct is checked at an early stage, 

loss or damage to clients or others may ensue.  Evidence of minor breaches may, on investigation, 

disclose a more serious situation or may indicate the commencement of a course of conduct that 

may lead to serious breaches in the future.  It is, therefore, proper (unless it is privileged or otherwise 

unlawful) for a lawyer to report to the Society any instance involving a breach of these rules.  If a 

lawyer is in any doubt whether a report should be made, the lawyer should consider seeking the 

advice of the Society directly or indirectly (for example, through another lawyer). In all cases, the 

report must be made without malice or ulterior motive. 

[2] Nothing in this rule is meant to interfere with the lawyer-client relationship. 

[3] Instances of conduct described in this rule can arise from a variety of causes, including 

addictions or physical, mental or emotional conditions or disorders.  Lawyers who face such 

challenges should be encouraged by other lawyers to seek assistance as early as possible. 

[4] The Society supports the ASSIST Program in Alberta and similar agencies in their 

commitment to the provision of counselling on a confidential basis.  Therefore, a lawyer who is 

making a bona fide effort to have another lawyer seek help for such problems is not required to 

report to the Society non-criminal conduct of that lawyer that would otherwise have to be reported 

under the rule.  However, the lawyer must advise the Society if there are reasonable grounds to 

believe that the other lawyer is encouraging or will engage in conduct that is criminal or is likely to 

harm any person or of any other conduct under the rule if the lawyer refuses or fails to seek help. 
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Encouraging Client to Report Misconduct 

7.1-4 A lawyer must encourage a client who has a claim or complaint of serious 

misconduct against a lawyer to report the facts to the Society as soon as 

reasonably practicable. 

 

Commentary 

[1] In determining whether the matter involves “serious misconduct”, refer to Rule 7.1-3 and the 

related commentary. 
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7.2 Responsibility to Lawyers and Others 

 

Courtesy and Good Faith 

7.2-1 A lawyer must be courteous and civil and act in good faith with all persons with 

whom the lawyer has dealings in the course of his or her practice. 

 

Commentary 

[1] The public interest demands that matters entrusted to a lawyer be dealt with effectively and 

expeditiously, and fair and courteous dealing on the part of each lawyer engaged in a matter will 

contribute materially to this end.  The lawyer who behaves otherwise does a disservice to the client, 

and neglect of the rule will impair the ability of lawyers to perform their functions properly. 

[2] Any ill feeling that may exist or be engendered between clients, particularly during litigation, 

should never be allowed to influence lawyers in their conduct and demeanour toward each other or 

the parties.  The presence of personal animosity between lawyers involved in a matter may cause 

their judgment to be clouded by emotional factors and hinder the proper resolution of the matter.  

Personal remarks or personally abusive tactics interfere with the orderly administration of justice and 

have no place in our legal system. 

[3] A lawyer should avoid ill-considered or uninformed criticism of the competence, conduct, 

advice or charges of other lawyers, but should be prepared, when requested, to advise and 

represent a client in a complaint involving another lawyer. 

[4] A lawyer should agree to reasonable requests concerning trial dates, adjournments, the 

waiver of procedural formalities and similar matters that do not prejudice the rights of the client. 

 

7.2-2 A lawyer must not lie to or mislead another lawyer. 

 

Commentary 

[1] This rule expresses an obvious aspect of integrity and a fundamental principle.  In no 

situation, including negotiation, is a lawyer entitled to deliberately mislead a colleague.  When a 

lawyer (in response to a question, for example) is prevented by rules of confidentiality from actively 

disclosing the truth, a falsehood is not justified. The lawyer has other alternatives, such as declining 

to answer.  If this approach would in itself be misleading, the lawyer must seek the client’s consent to 

such disclosure of confidential information as is necessary to prevent the other lawyer from being 

misled.  The concept of "misleading" includes creating a misconception through oral or written 

statements, other communications, actions or conduct, failure to act, or silence (See Rule 7.2-5, 

Correcting Misinformation). 
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7.2-3 A lawyer must avoid sharp practice and must not take advantage of or act 

without fair warning upon slips, irregularities or mistakes on the part of other 

lawyers not going to the merits or involving the sacrifice of a client’s rights. 

 

Commentary 

[1] This rule is directed at sharp practice. It becomes operative when two elements are present: 

an obvious mistake by opposing counsel, and a benefit flowing from that mistake to which the 

lawyer's client is clearly not entitled. 

[2] A clerical or arithmetical error is an example of an obvious mistake. However, an act or 

omission by another lawyer that appears questionable but that may have involved a conscious 

exercise of judgment is not a mistake of the kind contemplated by this rule. For example, an 

opponent's acceptance of an apparently unfavourable contract or settlement offer, or the failure of a 

Crown prosecutor to raise the criminal record of an accused, may have been the result of careful 

consideration, including factors of which the lawyer is not aware. 

[3] A client has no legal entitlement to a benefit created solely through error. Consequently, it is 

improper for a lawyer to knowingly proceed on the basis of an incorrect statement of adjustments or 

a transfer that misdescribes the property intended to be bought and sold. The benefit that would be 

obtained by the client is unwarranted and without independent legal support. 

[4] On the other hand, a defendant in a lawsuit has a legal right to insist that proceedings be 

brought within a certain period of time. Accordingly, while the missing of a limitation date by plaintiff's 

counsel may be an obvious mistake, the defendant's lawyer does not violate this rule by allowing the 

limitation period to expire. 

 

7.2-4 A lawyer must not use any device to record a conversation between the lawyer 

and a client or another lawyer, even if lawful, without first informing the other 

person of the intention to do so. 

 

Correcting Misinformation 

7.2-5 If a lawyer becomes aware during the course of a representation that: 

(a) the lawyer has inadvertently misled an opposing party, or 

(b) the client, or someone allied with the client or the client's matter, has 

misled an opposing party, intentionally or otherwise, or 

(c) the lawyer or the client, or someone allied with the client or the client's 

matter, has made a material representation to an opposing party that 

was accurate when made but has since become inaccurate, 
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then, subject to confidentiality, the lawyer must immediately correct the 

resulting misapprehension on the part of the opposing party. 

 

Commentary 

"Subject to confidentiality" (see Rule 3.3, Confidentiality) 

[1] Briefly, if correction of the misrepresentation requires disclosure of confidential information, 

the lawyer must seek the client's consent to such disclosure. If the client withholds consent, the 

lawyer is obliged to withdraw. The terminology used in this rule is to be broadly interpreted. A lawyer 

may have provided technically accurate information that is rendered misleading by the withholding of 

other information; in such a case, there is an obligation to correct the situation. In paragraph (c), the 

concept of an inaccurate representation is not limited to a misrepresentation that would be actionable 

at law.  

[2] See Rule 5.1-5, in respect of correcting misinformation in advocacy settings. 

 

Communications 

7.2-6 A lawyer must not, in the course of a professional practice, send 

correspondence or otherwise communicate to a client, another lawyer or any 

other person in a manner that is abusive, offensive, or otherwise inconsistent 

with the proper tone of a professional communication from a lawyer. 

7.2-7 A lawyer must answer with reasonable promptness all professional letters and 

communications from other lawyers that require an answer, and a lawyer must 

be punctual in fulfilling all commitments. 

7.2-8 Subject to Rules 7.2-9 and 7.2-10, if a person is represented by a lawyer in 

respect of a matter, another lawyer must not, except through or with the 

consent of the person’s lawyer: 

(a) approach, communicate or deal with the person on the matter; or  

(b) attempt to negotiate or compromise the matter directly with the person. 

7.2-9 Where a person is represented by a lawyer under a limited scope retainer on a 

matter, another lawyer may, without the consent of the lawyer providing the 

limited scope legal services, approach, communicate or deal with the person 

directly on the matter unless the lawyer has been given written notice of the 

nature of the legal services being provided under the limited scope retainer and 

the approach, communication or dealing falls within the scope of that retainer. 
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7.2-10 A lawyer who is not otherwise interested in a matter may give a second opinion 

to a person who is represented by another lawyer with respect to that matter. 

 

Commentary 

[1] Rule 7.2-8 applies to communications with any person, whether or not a party to a formal 

adjudicative proceeding, contract or negotiation, who is represented by a lawyer concerning the 

matter to which the communication relates.  A lawyer may communicate with a represented person 

concerning matters outside the representation.  Lawyers should be careful about email 

communications.  For example, if a lawyer copies the client with an email sent to the opposing 

lawyer, then a response using “Reply to All” may result in an unintended communication by the 

opposing lawyer with the client.  This rule does not prevent parties to a matter from communicating 

directly with each other. 

[2] The prohibition on communications with a represented person applies only where the lawyer 

knows that the person is represented in the matter to be discussed.  This means that the lawyer has 

actual knowledge of the fact of the representation, but actual knowledge may be inferred from the 

circumstances.  This inference may arise when there is substantial reason to believe that the person 

with whom communication is sought is represented in the matter to be discussed.  Thus, a lawyer 

cannot evade the requirement of obtaining the consent of the other lawyer by ignoring the obvious. 

[3] Where notice as described in Rule 7.2-9 has been provided to a lawyer for an opposing 

party, the opposing lawyer is required to communicate with the person’s lawyer, but only to the 

extent of the limited representation as identified by the lawyer. The opposing lawyer may 

communicate with the person on matters outside of the limited scope retainer. 

[4] Rule 7.2-10 deals with circumstances in which a client may wish to obtain a second opinion 

from another lawyer.  While a lawyer should not hesitate to provide a second opinion, the obligation 

to be competent and to render competent services requires that the opinion be based on sufficient 

information.  In the case of a second opinion, such information may include facts that can be 

obtained only through consultation with the first lawyer involved.  The lawyer should advise the client 

accordingly and, if necessary, consult the first lawyer unless the client instructs otherwise.  

[5] In appropriate circumstances, a lawyer must assist the client in obtaining a second opinion if 

requested by a client. The lawyer providing the initial advice should respond in a cooperative and 

positive manner. For example, sufficient information must be provided to the other lawyer upon 

request to render the second opinion an informed one. A lawyer is not obliged to assist in obtaining a 

second opinion when the client is attempting to coerce the formulation of a favourable opinion or is 

acting unreasonably in another respect. However, the obligation to be cooperative and to review 

objectively and in good faith any second opinion obtained is unaffected. 
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7.2-11 A lawyer retained to act on a matter involving a corporate or other organization 

represented by a lawyer must not approach an officer or employee of the 

organization: 

(a) who has the authority to bind the organization; 

(b) who supervises, directs or regularly consults with the organization’s 

lawyer; or 

(c) whose own interests are directly at stake in the representation, 

in respect of that matter, unless the lawyer representing the organization 

consents or the contact is otherwise authorized or required by law. 

 

Commentary 

[1] This rule applies to corporations and other organizations.  “Other organizations” include 

partnerships, limited partnerships, associations, unions, unincorporated groups, government 

departments and agencies, tribunals, regulatory bodies and sole proprietorships.  This rule prohibits 

a lawyer representing another person or entity from communicating about the matter in question with 

persons likely involved in the decision-making process for a corporation or other organization. If an 

agent or employee of the organization is represented in the matter by a lawyer, the consent of that 

lawyer to the communication will be sufficient for purposes of this rule.  A lawyer may communicate 

with employees or agents concerning matters outside the representation. 

[2] A lawyer representing a corporation or other organization may also be retained to represent 

employees of the corporation or organization.  In such circumstances, the lawyer must comply with 

the requirements of Rule 3.4 (Conflicts).  A lawyer must not represent that he or she acts for an 

employee of a client, unless the requirements of Rule 3.4 have been complied with, and must not be 

retained by an employee solely for the purpose of sheltering factual information from another party. 

 

7.2-12 When a lawyer deals on a client’s behalf with an unrepresented person, the 

lawyer must: 

(a) advise the unrepresented person to obtain independent legal 

representation; 

(b) take care to see that the unrepresented person is not proceeding under 

the impression that his or her interests will be protected by the lawyer; 

and 

(c) make it clear to the unrepresented person that the lawyer is acting 

exclusively in the interests of the client. 
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Commentary 

[1] If an unrepresented person requests the lawyer to advise or act in the matter, the lawyer 

should be governed by the considerations outlined in this rule about joint retainers. 

[2] When dealing in a professional capacity with a non-lawyer representing another person, or 

with a person not represented by counsel, a lawyer has the same general duties of honesty, courtesy 

and good faith that are owed to professional colleagues. 

[3] The reference in this rule to unrepresented party is not intended to include professional 

advisors or persons having special qualifications who are retained for the purposes of negotiation, 

such as insurance adjusters and bank managers. 

[4] The lengths to which a lawyer must go in ensuring a party's understanding of these matters 

will depend on all relevant factors, including the party's sophistication and relationship to the lawyer's 

client and the nature of the matter. 

 

Inadvertent Communications 

7.2-13 A lawyer who comes into possession of a privileged communication of an 

opposing party must not make use of it and must immediately advise the 

opposing lawyer or opposing party. 

 

Commentary 

[1] Lawyers may receive privileged communications from opposing counsel or parties through 

inadvertence.  On occasion, lawyers receive privileged communications of opposing parties as the 

result of the impropriety of their own clients or from third party informants. 

[2] Immediately upon realizing that the communication is a privileged communication of another 

party, the lawyer shall not continue to read the communication and must bring it to the attention of 

opposing counsel, then return or destroy it, without copies having been made. Knowledge that a 

communication is not intended for the lawyer receiving it will be imputed if, under the circumstances, 

it would have been unreasonable for the lawyer to come to any other conclusion. 

[3] A lawyer who innocently reads all or a portion of a privileged communication before 

becoming aware of its nature must advise opposing counsel of the lawyer’s possession of the 

communication and the extent to which the communication has been reviewed. 

[4] In the event there is a genuine dispute over the nature of the communication, it shall be 

permissible for the receiving lawyer to secure the communication, pending resolution of the dispute.  

The issue of whether or to what extent the communication may be copied or its contents disclosed or 

used must be resolved by agreement or by the court. In the meantime, it is improper to use the 

communication or disclose its contents in any manner. 
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[5] This rule does not otherwise address the legal duties of a lawyer who has inadvertently or 

inappropriately received privileged communications or the remedies available to the party who seeks 

to assert privilege over the communication. 

 

Undertakings and Trust Conditions 

7.2-14 A lawyer must not give an undertaking that cannot be fulfilled and must fulfil 

every undertaking given and honour every trust condition once accepted. 

 

Commentary 

[1] Undertakings should be written or confirmed in writing and should be absolutely 

unambiguous in their terms.  If a lawyer giving an undertaking does not intend to accept personal 

responsibility, this should be stated clearly in the undertaking itself.  In the absence of such a 

statement, the person to whom the undertaking is given is entitled to expect that the lawyer giving it 

will honour it personally.  The use of such words as “on behalf of my client” or “on behalf of the 

vendor” does not relieve the lawyer giving the undertaking of personal responsibility. 

[2] Trust conditions should be clear, unambiguous and explicit and should state the time within 

which the conditions must be met.  Trust conditions should be imposed in writing and communicated 

to the other party at the time the property is delivered.  Use of the trust property constitutes 

acceptance and an obligation on the accepting lawyer that the lawyer must honour personally.  The 

lawyer who delivers property without any trust condition cannot retroactively impose trust conditions 

on the use of that property by the other party. 

[3] The lawyer should not impose or accept trust conditions that are unreasonable, nor accept 

trust conditions that cannot be fulfilled personally.  When a lawyer accepts property subject to trust 

conditions, the lawyer must fully comply with such conditions, even if the conditions subsequently 

appear unreasonable.  It is improper for a lawyer to ignore or breach a trust condition he or she has 

accepted on the basis that the condition is not in accordance with the contractual obligations of the 

clients.  It is also improper to unilaterally impose cross conditions respecting one’s compliance with 

the original trust conditions. 

[4] If a lawyer is unable or unwilling to honour a trust condition imposed by someone else, the 

subject of the trust condition should be immediately returned to the person imposing the trust 

condition, unless its terms can be forthwith amended in writing on a mutually agreeable basis. 

[5] Trust conditions can be varied with the consent of the person imposing them.  Any variation 

should be confirmed in writing.  Clients or others are not entitled to require a variation of trust 

conditions without the consent of the lawyer who has imposed the conditions and the lawyer who has 

accepted them. 

[6] Any trust condition that is accepted is binding upon a lawyer, whether imposed by another 

lawyer or by a lay person.  A lawyer may seek to impose trust conditions upon a non-lawyer, whether 

an individual or a corporation or other organization, but great caution should be exercised in so doing 
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since such conditions would be enforceable only through the courts as a matter of contract law and 

not by reason of the ethical obligations that exist between lawyers. 

[7] A lawyer should treat money or property that, on a reasonable construction, is subject to trust 

conditions or an undertaking in accordance with these rules. 

 

  



Law Society of Alberta Code of Conduct 

_____________________________________________________________________________________________________________________ 

 
 

 
_____________________________________________________________________________________________________________________ 

   
Version #: 2020_V1 
February 20, 2020 

Page 112 of 119 www.lawsociety.ab.ca 

 

7.3 Outside Interests and The Practice Of Law 

 

Maintaining Professional Integrity and Judgment 

7.3-1 A lawyer who engages in another profession, business or occupation 

concurrently with the practice of law must not allow such outside interest to 

jeopardize the lawyer’s professional integrity, independence or competence. 

 

Commentary 

[1] A lawyer must not carry on, manage or be involved in any outside interest in such a way that 

makes it difficult to distinguish in which capacity the lawyer is acting in a particular transaction, or 

that would give rise to a conflict of interest or duty to a client. 

[2] When acting or dealing in respect of a transaction involving an outside interest, the lawyer 

should be mindful of potential conflicts and the applicable standards referred to in the conflicts rule 

and disclose any personal interest. 

[3] Whether the activity in question is entirely unrelated to the practice of law or overlaps with the 

practice to some extent, the profession through the Society must maintain an interest in its nature 

and the manner in which it is conducted. While the Society's primary concern is with conduct that 

calls into question a lawyer's suitability to practise law or that reflects poorly on the profession, 

lawyers should aspire to the highest standards of behaviour at all times and not just when acting as 

lawyers. Membership in a professional body is often considered evidence of good character in itself. 

Consequently, society's expectations of lawyers will be high, and the behaviour of an individual 

lawyer may affect generally held opinions of the profession and the legal system. 

 

7.3-2 A lawyer must not allow involvement in an outside interest to impair the 

exercise of the lawyer’s independent judgment on behalf of a client. 

 

Commentary 

[1] The term “outside interest” covers the widest possible range of activities and includes 

activities that may overlap or be connected with the practice of law such as engaging in the 

mortgage business, acting as a director of a client corporation or writing on legal subjects, as well as 

activities not so connected, such as a career in business, politics, broadcasting or the performing 

arts.  In each case, the question of whether and to what extent the lawyer may be permitted to 

engage in the outside interest will be subject to any applicable law or rule of the Society. 

[2] When the outside interest is not related to the legal services being performed for clients, 

ethical considerations will usually not arise unless the lawyer’s conduct might bring the lawyer or the 
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profession into disrepute or impair the lawyer’s competence, such as if the outside interest might 

occupy so much time that clients’ interests would suffer because of inattention or lack of preparation. 
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7.4 The Lawyer in Public Office 

 

Standard of Conduct 

7.4-1 A lawyer who holds public office must, in the discharge of official duties, 

adhere to standards of conduct as high as those required of a lawyer engaged 

in the practice of law. 

 

Commentary 

[1] The rule applies to a lawyer who is elected or appointed to a legislative or administrative 

office at any level of government, regardless of whether the lawyer attained the office because of 

professional qualifications.  Because such a lawyer is in the public eye, the legal profession can 

more readily be brought into disrepute by a failure to observe its ethical standards. 

[2] Generally, the Society is not concerned with the way in which a lawyer holding public office 

carries out official responsibilities, but conduct in office that reflects adversely upon the lawyer’s 

integrity or professional competence may be the subject of disciplinary action. 

[3] Lawyers holding public office are also subject to the provisions of Rule 3.4 (Conflicts) when 

they apply. 
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7.5 Public Appearances and Public Statements 

 

Communication with the Public 

7.5-1 Provided that there is no infringement of the lawyer’s obligations to the client, 

the profession, the courts, or the administration of justice, a lawyer may 

communicate information to the media and may make public appearances and 

statements. 

 

Commentary 

[1] Lawyers in their public appearances and public statements should conduct themselves in the 

same manner as they do with their clients, their fellow practitioners, the courts, and tribunals.  

Dealings with news media are simply an extension of the lawyer’s conduct in a professional capacity.  

The mere fact that a lawyer’s appearance is outside of a courtroom, a tribunal or the lawyer’s office 

does not excuse conduct that would otherwise be considered improper. 

[2] A lawyer’s duty to the client demands that, before making a public statement concerning the 

client's affairs, the lawyer must first be satisfied that any communication is in the best interests of the 

client and authorized within the scope of the retainer. 

[3] Public communications about a client’s affairs should not be used for the purpose of 

publicizing the lawyer and should be free from any suggestion that a lawyer’s real purpose is self-

promotion or self-aggrandizement. 

[4] Given the variety of cases that can arise in the legal system, particularly in civil, criminal and 

administrative proceedings, it is impossible to set down guidelines that would anticipate every 

possible circumstance.  Circumstances arise in which the lawyer should have no contact with news 

media, but there are other cases in which the lawyer should contact the news media to properly 

serve the client. 

[5] Lawyers are often involved in non-legal activities involving contact with the media to publicize 

such matters as fund-raising, expansion of hospitals or universities and programs of public 

institutions or political organizations.  They sometimes act as spokespersons for organizations that, 

in turn, represent particular racial, religious or other special interest groups.  This is a well-

established and completely proper role for lawyers to play in view of the obvious contribution that it 

makes to the community. 

[6] Lawyers are often called upon to comment publicly on the effectiveness of existing statutory 

or legal remedies or the effect of particular legislation or decided cases, or to offer an opinion about 

cases that have been instituted or are about to be instituted.  This, too, is an important role the 

lawyer can play to assist the public in understanding legal issues. 
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[7] Lawyers should be aware that, when they make a public appearance or give a statement, 

they ordinarily have no control over any editing that may follow or the context in which the 

appearance or statement may be used or under what headline it may appear. 

 

Interference with Right to Fair Trial or Hearing 

7.5-2 A lawyer must not communicate information to the media or make public 

statements about a matter before a tribunal if the lawyer knows or ought to 

know that the information or statement will have a substantial likelihood of 

materially prejudicing a party’s right to a fair trial or hearing. 

 

Commentary 

[1] A lawyer having any contact with the media is subject to the sub judice rule and should be 

aware of it. The rule is designed to ensure the fairness of the trial process to the parties involved. It 

may amount to contempt of court to publish a statement before or during a trial which may tend to 

prejudice a fair trial. 

[2] Fair trials and hearings are fundamental to a free and democratic society.  It is important that 

the public, including the media, be informed about cases before courts and tribunals.  The 

administration of justice benefits from public scrutiny.  It is also important that a person’s, particularly 

an accused person’s, right to a fair trial or hearing not be impaired by inappropriate public statements 

made before the case has concluded. 
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7.6 Preventing Unauthorized Practice 

 

Preventing Unauthorized Practice 

7.6-1 A lawyer must assist in preventing the unauthorized practice of law. 

 

Commentary 

[1] Statutory provisions against the practice of law by unauthorized persons are for the 

protection of the public.  Unauthorized persons may have technical or personal ability, but they are 

immune from control, from regulation and, in the case of misconduct, from discipline by the Society.  

Moreover, the client of a lawyer who is authorized to practise has the protection and benefit of the 

lawyer-client privilege, the lawyer’s duty of confidentiality, the professional standard of care that the 

law requires of lawyers, and the authority that the courts exercise over them.  Other safeguards 

include mandatory professional liability insurance, the assessment of lawyers’ bills, regulation of the 

handling of trust money and the maintenance of compensation funds. 

[2] See, generally, the Legal Profession Act of Alberta, sections 102 – 111. 
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7.7 Errors and Omissions 

 

Informing Client of Errors or Omission 

7.7-1 When, in connection with a matter for which a lawyer is responsible, a lawyer 

discovers a material error or omission that is or may be damaging to the client  

regardless of whether it is capable of rectification, the lawyer must: 

(a) promptly inform the client of the error or omission; 

(b) recommend that the client obtain independent legal advice concerning 

the matter, including any rights the client may have arising from the 

error or omission; and 

(c) advise the client of the possibility that, in the circumstances, the lawyer 

may no longer be able to act for the client. 

 

Commentary 

[1] A lawyer has an ethical and fiduciary duty to disclose a material error or omission to a client. 

The duty to inform clients of material errors or omissions is separate and distinct from the duty to 

report all claims and potential claims to the insurer. For example, while a lawyer is contractually 

required to report to the insurer any circumstance that could reasonably be expected to give rise to a 

claim, however unmeritorious, the ethical duty to inform a client of an error arises when the error is 

material and likely to affect the client’s interests. 

[2] When a lawyer becomes aware of an error or omission that may affect a client’s interests, the 

lawyer must be candid and inform the client of the relevant facts which gave rise to the error or 

omission.  This duty arises whether or not the error is capable of rectification. The lawyer should not 

make any statements about the lawyer’s own negligence or admit liability, as an admission of liability 

may cause the insurer to deny insurance coverage. 

[3] A lawyer should recommend that a client seek independent advice regarding the nature of 

the error, whether the error is capable of rectification and whether the client may have any remedies 

against the lawyer.   

[4] If the mistake has created a problem for the client, the lawyer must advise the client to 

consider retaining other counsel. There may be circumstances when, at the client's request and in 

consultation with the insurer, it is appropriate for the lawyer to continue acting. The lawyer should 

recommend that the client seek independent advice before the lawyer continues to represent the 

client. 
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Notice of Claim 

7.7-2 A lawyer must give prompt notice to an insurer or other indemnitor of any 

circumstance that may give rise to a claim so that the client’s protection from 

that source will not be prejudiced. 

 

Commentary 

[1] In Alberta, under the lawyer’s compulsory professional liability insurance policy, a lawyer is 

contractually required to give written notice to the insurer as soon as practicable after the lawyer 

becomes aware of any actual or alleged error, or of any circumstances that could reasonably be 

expected to give rise to a claim. The duty to report arises even if the claim does not appear to have 

merit.  

[2] The duty to notify the insurer of a potential claim is also an ethical duty which is imposed on 

the lawyer to protect clients, as the failure to report a claim may prejudice coverage. In addition, a 

lawyer should not attempt to take corrective action without notifying or consulting the insurer, and 

should not admit negligence or liability for damages. The insurer may deny coverage if the lawyer 

takes steps which prejudice the insurer’s ability to successfully engage repair counsel or to otherwise 

defend the lawyer. 
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The following are parts of the notice to obtain record of proceedings that cannot be fully complied 

with and the reasons why: 

       
Paragraph 1(b): The reasons given for the 

decision or act. 
No reasons were given because the exercise of 

the authority to make a CMOH Order is a 

delegated legislative function given to medical 

officers of health, which includes the CMOH, 
under the Public Health Act. 

There is no such document. There is no 
commencement document that initiates a 

proceeding that results in the issuance of a 

CMOH Order. There is in fact no proceeding. 

Rather, section 29(2.1) of the Public Health Act 

sets out the conditions that must exist in order 

for the medica! officer of health (which includes 

the CMOH) to take further action. 

None exist because the process does not allow 

for it. Although Dr. Hinshaw and her staff, along 

with staff from Health's Emergency Operations 

Centre, continually monitor and evaluate 

emerging scientific data regarding COVID-19 in 

Alberta, across Canada as well as around the 

globe to help inform policy options for CMOH 

Orders, evidence and exhibits are not filed with 

the CMOH as part of the decision-making 

         

  

     
    

      

   

    

   

  

       

  

     

  

    

     
     

      

  

     

  

    
    
    
    

   

  

    

     
     

  

    

    

Paragraph 1(c): The document starting the 

proceeding. 

      

   

  

    

  

Paragraph 1(d): The evidence and exhibits 

filed. 

    

Paragraph 1(e): Power-Point presentation to 

Executive Council with information regarding 

the ongoing COVID-19 Pandemic. 

   
Paragraph 1(e): The Official Record of Decision 

consisting of Cabinet meeting minutes arising 

from the February 8, 2022 meeting where 

ongoing public health orders were discussed 

and considered. 

As noted, Dr. Hinshaw and her staff, along with 

taff from Health's Emergency Operations Centre, 

ontinually monitor and evaluate emerging 

cientific data regarding COVID-19 in Alberta, 
across Canada as well as around the globe to help 

inform policy options for CMOH Orders. It is not 

possible to reconstruct every record that may have 

been reviewed prior to the Decision being made. 

However, Dr. Hinshaw and her staff have made 

best efforts to identify and provide the documents 
and information that were most critical and 

directly relevant to the Decision. 

    

  

   

    

             

  

     

Paragraph 1(e)    
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Schedule “A” 

     Description il EL 
1 Jurisdictional scan of masking requirements in other Canadian provinces 

January 31, 2022 and territories as well as other countries 

February 2022 Guidance for Schools (K-12) and School Buses 
3 | January 10, 2022 CMOH Order 02-2022 
4 | February 2, 2022 CMOH Order 04-2022 

5 February 7, 2022 Alberta COVID-19 Immunization Program Report (Information as of 

February 7, 2022 

Cl February 7, 2022 Memo from Premier's Office Staff to Premier Kenney Re: Student Masking 

7 

  

        
  

     

EN
 

  

     
    

  

    in School. provided to Dr. Hinshaw. 

7 
Ea February 7, 2022 Email from Scott Fulmer to Dr. Hinshaw and others Re: School Masking 

Evidence Summary. 

9 [February 8,2022 | COVID-19 Situation Update — Epidemiology and Surveillance. | 
February 8, 2022 Documents from Alberta Health Internal Dashboard — COVID-19 in Alberta, 

Analytics and Performance Reporting Branch, Epidemiology and 

Surveillance Unit. 
      
     

    
         

   

     

  

Analytics and Performance Reporting Branch, 

| Surveillance Unit, 2022-February-08 12:01 

Briefing Note — Advice to Honourable Jason Copping, Minister of Health — 

COVID-19 Measures in Schools — for information (plus attachments — 

COVID-19 Measures in Schools Alberta Data and COVID-19 Measures in 

Schools Literature). 

Appendix 1 - summarizing context of COVID-19 and evidence relevant to 

masking in schools at the time of the decision. 

Power-Point presentation to Executive Council with information regarding 

the ongoing COVID-19 Pandemic. 

The Official Record of Decision consisting of Cabinet meeting minutes 

arising from the February 8, 2022 meeting where ongoing public health 

orders were discussed and considered. 

Epidemiology and 

  

   

    

   
  

11 | March 2, 2022 

May 31, 2022 

February 8, 2022 

February 8, 2022 
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Office of the Chief Medical Officer of 
Health 

Health 10025 Jasper Avenue NW 
PO Box 1360, Stn. Main 
Edmonton, Alberta T5J 2N3 
Canada 

RECORD OF DECISION — CMOH Order 08-2022 

Re: 2022 COVID-19 Response — Step 1 Easing Measures 

Whereas |, Dr. Deena Hinshaw, Chief Medical Officer of Health (CMOH) have initiated an 
investigation into the existence of COVID-19 within the Province of Alberta. 

Whereas the investigation has confirmed that COVID-19 is present in Alberta and constitutes a 
public health emergency as a novel or highly infectious agent that poses a significant risk to 
public health. 

Whereas under section 29(2.1) of the Public Health Act (the Act), | have the authority by order to 
prohibit a person from attending a location for any period and subject to any conditions that | 
consider appropriate, where | have determined that the person engaging in that activity could 
transmit an infectious agent. | also have the authority to take whatever other steps that are, in my 
opinion, necessary in order to lessen the impact of the public health emergency. 

Whereas more Albertans are now eligible for COVID-19 vaccination including five to eleven year 
olds and more Albertans are eligible for COVID-19 booster vaccinations. 

Whereas rapid testing for COVID-19 is widely available. 

Whereas having determined that certain measures are necessary to protect Albertans from 
exposure to COVID-19 and to prevent the spread of COVID-19, | hereby make the following 
order: 

Table of Contents 

Part 1 Application 

Part 2 Definitions 

Part 3 Masking 
A. indoor masking requirements 
B. General exceptions to indoor masking 
C. Exceptions for health conditions 
D. Exception for childcare programs 
E. Exceptions for farming or ranching operations 

Part 4 Work from one's private residence 

Part 5 Private residences 

Part 6 Private social gatherings 
A. Private social gatherings for protests 

Part 7 Capacity restrictions



Part 8 

Part 9 

Page 2 

Food and Beverage Service, Operating Hours and Interactive Activities 

Youth activities 

Part 10 Schools 

Part 1 

A. Physical distancing in schools 
B. Masking requirements in schools 
C. Exceptions to masking in schools 
D. School buses 
E. School buses (effective February 14, 2022) 
F. Exception to masking where physical distancing can be maintained 

1 General 

  

Part 1 

1.1 

1.2 

1.3 

1.4 

— Application 

This Order applies throughout the province of Alberta. 

Unless otherwise stated herein, this Order comes into force on February 8, 2022 at 11:59 
p.m.. 

If a section of this Order is inconsistent or in conflict with a provision in Record of Decision 
— CMOH Order 02-2022, CMOH Order 06-2022 or CMOH Order 07-2022, the sections in 
those Orders prevail to the extent of the inconsistency or conflict. 

This Order rescinds Record of Decision - CMOH Order 54-2021 and Record of Decision - 
CMOH Order 55-2021, 

Part 2 —- Definitions 

241 In this Order, the following terms have the following meanings: 

(a) “adult” means a person who has attained the age of eighteen years. 

(b) “authorizing health professional” means one of the following regulated members under 
the Health Professions Act who holds a practice permit: 

i. nurse practitioners; 

ii. physicians; 

ii. psychologists. 

(c) “child care program” means any of the following: 

i. a facility-based program providing day care, out of school care or preschool care; 

ii. afamily day home program; 

iii. a group family child care program; 

iv. an innovative child care program. 

(d) “Class A, B or C liquor licence” has the same meaning given to it under the Gaming,
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Liquor and Cannabis Regulation, under the Gaming, Liquor and Cannabis Act. 

(e) “cohort”, as the context of this Order requires, means: 

i. for a person who resides on their own, one or two other persons with whom the 
person who resides on their own regularly interacts with during the period of this 
Order; 

ii. for a household, the persons who regularly reside at the home of that household; 

iii. for a school, the group of students and staff who primarily remain together for the 
purposes of instruction as a COVID-19 safety strategy. 

(f) “commercial vehicle” means a vehicle operated on a highway by or on behalf of a 
person for the purpose of providing transportation, but does not include a private 
passenger vehicle. 

(9) “day care” has the same meaning given to it in the Early Learning and Child Care 
Regulation. 

(h) “face mask” means a medical or non-medical mask or other face covering that covers 
a person's nose, mouth and chin. 

(i) “facility-based program” has the same meaning given to it in the Early Leaming and 
Child Care Act. 

() “Facility Licence” has the same meaning given to it in the Gaming, Liquor and 
Cannabis Regulation, under the Gaming, Liquor and Cannabis Act. 

(k) “family day home program” has the same meaning given to it in the Early Leaming and 
Child Care Act. 

(1) “tarming or ranching operation” means the primary production of eggs, milk, grain, 
seeds, fruit, vegetables, honey, livestock, diversified livestock animals within the 
meaning of the Livestock Industry Diversification Act, poultry or bees, an operation that 
produces cultured fish within the meaning of the Fisheries (Alberta) Act, and any other 
primary agricultural operation specified in the regulations, but does not include the 
operation of a greenhouse, mushroom farm, nursery or sod farm. 

(m)*“fitness activity” means a physical activity that occurs at a gym, fitness studio, dance 
studio, rink, ski hill, pool, hot tub or sauna, arena or recreation centre and includes 
dance classes, bobsled, pole dancing, rowing, spin, yoga, boxing, boot camp, Pilates 
and other activities of a similar nature. 

(n) “food-serving business or entity” means a restaurant, café, bar, pub or similar business 
or entity. 

(0) “Gaming Licence” has the same meaning given to it in the Gaming, Liquor and 
Cannabis Regulation, under the Gaming, Liquor and Cannabis Act. 

(p) “gaming terminal” means a computer, video device or machine that is used, or could 
be used, to play a lottery scheme as defined in the Criminal Code (Canada) where, on
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insertion of money or a token or on payment of any consideration a person may 
receive or be entitled to receive money, either directly from the computer, video device 
or machine or in another manner. 

(q) “group family child care program” has the same meaning given to it in the former Child 
Care Licensing Regulation. 

(r) “health condition” means the following mental or physical limitations: 

vi. 

sensory processing disorders; 

developmental delays; 

iii. mental ilinesses including: anxiety disorders; psychotic disorders; dissociative 
identity disorder; and depressive disorders; 

facial trauma or recent oral maxillofacial surgery; 

contact dermatitis or allergic reactions to face mask components; or 

clinically significant acute respiratory distress. 

(s) “highway” means any thoroughfare, street, road, trail, avenue, parkway, driveway, 
viaduct, lane, alley, square, bridge, causeway, trestleway or other place or any part of 
any of them, whether publicly or privately owned, that the public is ordinarily entitled or 
permitted to use for the passage or parking of vehicles and includes: 

a sidewalk, including a boulevard adjacent to the sidewalk; 

if a ditch lies adjacent to and parallel with the roadway, the ditch; and 

if a highway right of way is contained between fences or between a fence and one 
side of the roadway, all the land between the fences, or all the land between the 
fence and the edge of the roadway, as the case may be, 

but does not include a place declared by regulation not to be a highway. 

(t “innovative child care program” has the same meaning given to it in the former Child 
Care Licensing Regulation. 

(u) “interactive activities” means the following activities engaged in by a person: 
dancing; 

ii. billiards; 

iii. arcades; 

photo booths; 

. darts; 

i. other substantially similar multi-person or interactive activities, but for greater 
certainty, does not include a live performance activity observed by a person or 
gaming terminals where the person who games at the gaming terminal is masked 
and stationary. 

(v) “masking directive or guidance” means, as the context of this Order requires, either: 

a directive or guidance document made by a regional health authority, or a
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contracted service provider of a regional health authority, which sets out directions 
or guidance respecting the use of face masks in facilities or settings operated by 
the regional health authority or the contracted service provider; or 

a directive or guidance document made by Alberta Health and posted on the 
Government of Alberta website. 

(w) “medical exception letter” means written confirmation provided to a person by an 
authorizing health professional which verifies that the person has a health condition 
that prevents the person from wearing a face mask while attending an indoor public 
place and 

clearly sets out the information required by section 3.6 of this Order; and 

is valid for a period of one year from the date on which it is made. 

(x) “out of school care” has the same meaning given to it in the Early Learning and Child 
Care Regulation. 

(y) “performance activity” means singing, playing a musical instrument, dancing, acting or 
other activities of a similar nature and includes, but is not limited to, a rehearsal, 
concert, theatre, dance, choral, festival, musical and symphony events but excludes: 

congregational singing or dancing; 

. singing or dancing in a nightclub; 

. singing along or dancing at a concert; or 

any substantially similar activity. 

(2) “person who resides on their own” means a person living on their own or a person 
living on their own who has one or more youth living with them and under their care. 

(aa) “physical activity” means a fitness activity or sport activity. 

(bb) “post-secondary institution” means: 

a public or private post-secondary institution operating under the Post-Secondary 
Learning Act; and 

i. private colleges which are those institutions that have been accredited by Alberta’s 
Ministry of Advanced Education; 

iii. private faith-based institutions that have been accredited either by Alberta's 
Ministry of Advanced Education or the Association for Biblical Higher Education or 
the Association of Theological schools; 

. Maskwacis Cultural College; 

Old Sun Community College; 

i. Red Crow Community College; 

. University nuhelot'ine thaiyots'i nistameyimakanak Blue Quills; and 

viii. Yellowhead Tribal College.



(cc) 

(dd) 

(ee) 

(ff) 

(99) 

(hh) 

(i) 

(ii) 

(kk) 

(Ih 
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and includes the physical location or place where the post-secondary institution 
provides a structured learning environment through which a program of study is 
offered. 

“preschool care”, has the same meaning given to it in the Early Learning and Child 
Care Regulation. 

“private place” means a private place as defined under the Public Health Act. 

“private social gathering” means any type of private social function or gathering at 
which a group of persons come together and move freely around to associate, mix or 
interact with each other for social purposes rather than remaining seated or 
stationary for the duration of the function or gathering, but does not include a cohort 
consisting of persons referred to in section 2.1(e) of this Order or persons referred to 
in section 5.3 of this Order. 

“public place” has the same meaning given to it in the Public Health Act, and for 
greater certainty does not include a rental accommodation used solely for the 
purposes of a private residence. 

“recreational activity” means any structured or organized activity or program where 
the purpose of the activity or program is intended to develop a skill, including but not 
limited to, Girl Guides, Scouts, arts and crafts, pottery or other substantially similar 
activities. 

“school” has the same meaning given to it in the Education Act. 

“school building” has the same meaning given to it in the Education Act. 

“Special Event Licence” has the same meaning given to it under Gaming, Liquor and 
Cannabis Regulation, under the Gaming, Liquor and Cannabis Act. 

“sport activity” means sports training, practices, events, games, scrimmages, 
competitions, gameplay, league play, and other activities of a similar nature. 

“stadium seating” means the designated space in an indoor arena, movie theatre or 
other similar indoor settings where a person sits to observe a physical activity, 
performance activity or recreational activity. 

(mm) “staff member” means any person who is employed by, or provides services under a 

(nn) 

contract with, an operator of a school. 

“student” has the same meaning given to it in the Education Act. 

(00) “visitor” means any person who attends a school, but who is not a student or staff 
member. 

(Pp) “youth” means a person who has not attained eighteen years of age.
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Part 3 — Masking 

3.1 

3.2 

3.3 

3.4 

A. Indoor masking requirements 

Except as set out in this Order and subject to Part 10, a person must wear a face mask at 
all times while attending an indoor public place. 

For greater certainty, indoor public places include, but are not limited to: 

(a) a school building; 

(b) commercial vehicles transporting the driver and one or more other persons who are 
not members of that person's household, or if the person is a person living alone, then 
the person’s cohort; 

(c) the common areas of a day camp or overnight camp; and 

(d) allindoor spaces under the control of a business or entity, including all areas where 
the public or employees of the business or entity may attend. 

For greater certainty, except as otherwise set out in this Order: 

(a) face masks must be worn at a wedding ceremony or funeral service that is held in an 
indoor public place; and 

(b) a person must comply with all masking directives or guidance while attending at a 
facility operated by a regional health authority under the Regional Health Authorities 
Act or a facility operated by a contracted service provider of a regional health 
authority. 

. General exceptions to indoor masking 

Despite this Part of this Order, a person is not required to wear a face mask at all times 
while attending an indoor public place if the person is: 

(a) a youth under two years of age; 

(b) effective February 13, 2022 at 11:59 p.m., a youth under thirteen years of age; 

(c) effective February 13, 2022 at 11:59 p.m., a student enrolled in kindergarten through 
grade 12 while attending at a school and participating in curriculum related or 
extracurricular school activities; 

(d) a youth or adult participating in an indoor performance activity in circumstances where 
itis not possible for the youth or adult to wear a face mask while participating in the 
indoor performance activity; 

(e) a youth or adult participating in an indoor physical activity; 

() a person marrying another person during a wedding ceremony, and the persons in 
their wedding party; 

(9) unable to place, use or remove a face mask without assistance; 

(h) seated at a table while consuming food or drink or, if standing at a standing table 
while consuming food or drink, as long as the person remains at the standing table at 
all times while consuming the food or drink;



3.5 

3.6 

3.7 

3.8 

3.9 
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(i) consuming food or drink while remaining seated where there is no table, including in 
stadium seating, at table games or a gaming terminal; 

(i) providing or receiving care or assistance where a face mask would hinder that 
caregiving or assistance; 

(k) alone at a workstation and separated by at least two metres distance from all other 
persons; 

(I) the subject of a workplace hazard assessment in which it is determined that the 
person's safety will be at risk if the person wears a face mask while working; 

(m) separated from every other person by a physical barrier that prevents droplet 
transmission; 

(n) a person who needs to temporarily remove their face mask while in the public place 
for the purposes of: 

i. receiving a service that requires the temporary removal of their face mask; 
ii. an emergency or medical purpose, or 

iii. establishing their identity. 

. Exceptions for health conditions 

Despite this Part of this Order, a person who is unable to wear a face mask due to a health 
condition as determined by an authorizing health professional is excepted from wearing a 
face mask while attending an indoor public place. 

For the purposes of section 3.5, the health condition must be verified by a medical 
exception letter that includes the following: 

(a) the name of the person to whom the exception applies; 

(b) the name, phone number, email address, professional registration number, and 
signature of the authorizing health professional; and 

(c) the date on which the written confirmation was provided. 

For greater certainty, although the medical exception letter must verify that a health 
condition applies, the medical exception letter must not include specific information about 
the health condition. 

. Exception for child care programs 

Despite this Part of this Order, a youth attending at a child care program is not required to 
wear a face mask except in accordance with any masking directive or guidance made by 
Alberta Health and posted on the Government of Alberta website. 

. Exceptions for farming or ranching operations 

Despite this Part of this Order, a person does not need to wear a face mask while working 
at a farming or ranching operation, unless the person is interacting with a member of the 
public.
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Part 4 — Work from one’s private residence 

4.1 An employer must require a worker to work from the worker's own private residence 
unless the employer determines that the worker's physical presence is required at the 
workplace to effectively operate the workplace. 

Part 5 — Private Residences 

5.1 Subject to sections 5.3 and 5.4 of this Order, a person who resides in a private residence 
must not permit a person who does not normally reside in that residence to enter or 
remain in the residence. 

5.2 Section 5.1 of this Order does not prevent a person from entering the private residence of 
another person for any of the following purposes: 

(a) to provide health care, personal care or housekeeping services; 

(b) for a visit between a child and a parent or guardian who does not normally reside with 
that child; 

(c) to receive or provide child care; 

(d) to provide tutoring or other educational instruction related to a program of study; 

(e) to perform construction, renovations, repairs or maintenance: 

(f) to deliver items; 

(9) to provide real estate or moving services; 

(h) to provide social or protective services; 

(i) to respond to an emergency; 

(i) to provide counselling services; 

(k) to provide or receive personal or wellness services: 

(!) to provide physical activity or performance instruction; or 

(m)to undertake a municipal property assessment. 

5.3 A maximum of ten persons may visit at each other's private residences. 

5.4 For greater certainty, the maximum number of persons set out in section 5.3 does not 
include youth when the youth is attending with their parent or guardian. 

Part 6 — Private social gatherings 

6.1 All persons are prohibited from attending a private social gathering at an outdoor public or 
private place when there are more than twenty persons in attendance, unless the private 
social gathering is for the purpose of a wedding ceremony, wedding reception, funeral 
service, or funeral reception.
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A. Private social gatherings for protests 

Despite this Part of this Order, a person may attend at an outdoor public place to exercise 
their right to peacefully demonstrate for a protest or political purpose without limit to the 
number of persons in attendance if the person: 

(a) remains outdoors except where necessary to use the washroom; 

(b) wears a face mask at all times; 

(c) maintains a minimum physical distance of two metres from any other person in 
attendance, except where: 

i. either the person or the other person is, or both persons are, eleven years of age or 
younger; and 

ii. both persons are members of the same household; 

(d) does not offer food or beverages to any other person in attendance, regardless of 
whether the food or beverage is provided for sale or not; and 

(e) immediately disperses in a coordinated fashion at the conclusion of the gathering, 
while at all times adhering to the requirements in this section. 

For greater certainty, a protest or political purpose as described in section 6.2 means for 
the purpose of expressing a position on a matter of public interest. 

Part 7 — Capacity restrictions 

74 

7.2 

73 

7.4 

An operator of a business or entity with a total operational occupant load, as determined in 
accordance with the Alberta Fire Code and the fire authority having jurisdiction, of: 

(a) 1,000 or more persons, must limit the number of members of the public that may 
attend the location where the business or entity is operating to a maximum of fifty 
percent capacity; 

(b) 500 to 999 persons, must limit the number of members of the public that may attend 
the location where the business or entity is operating to a maximum of 500 persons; 
and 

(a) up to 499 persons, must limit the number of members of the public that may attend the 
location to the total operational occupant load. 

Despite this Part of this Order, a business or entity operating exclusively outdoors, 
excepting washrooms, is not subject to any capacity limits. 

Despite this Part of this Order, a post-secondary institution's physical location or place is 
not subject to any capacity limits when the location or place is being used for educational 
purposes. 

Despite this Part of this Order, a place of worship is not subject to any capacity limits.
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Part 8 - Food and Beverage Service, Operating Hours and Interactive Activities 

8.1 

8.2 

8.3 

8.4 

8.5 

8.6 

8.7 

An operator of a food-serving business or entity must: 

(a) limit the number of persons seated at the same table to a maximum of ten persons; 
and 

(b) require persons to remain seated at their assigned table while consuming food or drink 
or, if standing, at their assigned standing table while consuming food or drink, and 
must prohibit persons mingling with persons at a different seated or standing table. 

An operator of a business or entity or an event with a Special Event Licence is prohibited 
from allowing persons to participate in interactive activities at the business or entity or 
event. 

For greater certainty, section 8.2 does not apply to a business or entity that provides 
interactive activities provided: 

(a) the primary purpose of the business or entity is to provide interactive activities; 

(b) any food and beverage service is physically separated from where interactive 
activities are offered; 

(c) the interactive activities do not include dancing; 

(d) where the business or entity has a Class A, B, or C liquor licence or a Special 
Event Licence, the business or entity does not serve liquor after 11 p.m.; 

(e) where the business or entity has a Class A or C liquor licence or a Special 
Event Licence, the business or entity must close the premises by 12:30 a.m.; 
and 

(f) where the business or entity has a Class B liquor licence, the business or 
entity must end liquor consumption by 12:30 a.m.. 

Despite sections 8.2 and 8.3, an event that is specifically for the purposes of a wedding 
reception may permit dancing but must restrict any other interactive activities at the event. 

An operator of a food-serving business or entity with a Class A or C liquor licence, 
including but not limited to a food-serving business or entity, legion or private club, is 
prohibited from serving liquor after 11 p.m. and must close the business or entity by 12:30 
a.m., 

An operator of a food-serving business or entity with a Gaming Licence or Facility Licence 
or a Class B liquor licence, including but not limited to a bowling alley, casino, bingo hall, 
pool hall or indoor recreation entertainment center, is prohibited from serving liquor after 
11 p.m. and must end liquor consumption by 12:30 a.m.. 

An operator of a food-serving business or entity who holds a Special Event Licence is 
prohibited from serving liquor after 11 p.m. and must close the premises by 12:30 a.m..
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8.8 For greater certainty, an operator of a food-serving business or entity may, subject to 
applicable laws, provide food or beverages, including liquor, by take-out, delivery or drive- 
thru at any time. 

Part 9 — Youth activities 

9.1 A parent or guardian of a youth must screen a youth for symptoms of COVID-19 prior to 
the youth participating in indoor youth activities in accordance with the COVID-19, Alberta 
Health Daily Checklist (for children under the age of eighteen). 

Part 10 - Schools 

A. Physical distancing in schools 

10.1 An operator of a school must assign each youth enrolled in kindergarten to grade six to a 
cohort as in accordance with the guidance on the Government of Alberta website. 

10.2 Students, staff and visitors at a school building must maintain a physical distance of two 
metres from any other person who is not a member of their cohort as referenced in section 
2.1(e) in accordance with the guidance on the Government of Alberta website. 

10.3 Despite this Part and in accordance with the guidance on the Government of Alberta 
website, students and staff at a school building are not required to maintain two metres 
physical distance if doing so inhibits the guidance or instruction being provided or where it 
is not possible to maintain two metres physical distance. 

B. Masking requirements in schools 

10.4 An adult who is not a student attending kindergarten through grade 12 must wear a face 
mask while attending at a school building. 

10.5 An operator of a school must ensure that an adult referred to in section 10.4 wears a face 
mask while attending at a school building. 

C. Exceptions to masking in schools 

10.6 Section 10.7 expires February 13, 2022 at 11:59 p.m. 

10.7 Despite Part 3 and this Part of this Order, students, staff or visitors are not required to 
wear a face mask at all times while attending at a school building if the student, staff or 
visitor: 

(a) is unable to place, use or remove a face mask without assistance; 

(b) is unable to wear a face mask due to a health condition; 

(c) is consuming food or drink in a designated area; 

(d) is engaging in a physical activity; 

(e) is seated at a desk or table



10.8 

10.9 

10.10 

10.13 
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i. within a classroom or place where the instruction, course or program of study is 
taking place, and 

ii. where the desks, tables and chairs are arranged in a manner 

(A) to prevent persons who are seated from facing each other, and 
(B) to allow the greatest possible distance between seated persons; 

(f) is providing or receiving care or assistance where a non-medical face mask would 
hinder that caregiving or assistance; or 

(9) is separated from every other person by a physical barrier. 

Section 10.9 is effective February 14, 2022 at 12:01 a.m.. 

Despite Part 3, an adult who is not a student attending kindergarten through grade 12 is 
not required to wear a face mask at all times while attending at a school building if the 
aduit: 

(a) is unable to place, use or remove a face mask without assistance; 

(b) is unable to wear a face mask due to a health condition; 

(c) is consuming food or drink in a designated area; 

(d) is providing or receiving care or assistance where a non-medical face mask would 
hinder that caregiving or assistance; or 

(e) is separated from every other person by a physical barrier. 

An operator of a school must use its best efforts to ensure that any adult referred to in 
section 10.9 who is not required to wear a face mask: 

(a) as permitted by section 10.9(a) or (b) of this Order maintains a minimum of two metres 
distance from every other person; 

(b) as permitted by section 10.9(c) of this Order maintains a minimum of two metres 
distance from every other person, if the designated area is not within a classroom or 
place where the instruction, course or program of study is taking place. 

. School buses 

Part D expires February 13, 2022 at 11:59 p.m. 

Subject to Part 3 of this Order, an operator of a school must ensure that the following 
persons wear a face mask while being transported on a school bus: 

(a) all students attending kindergarten through grade 12; 

(b) all staff members; 

(c) all visitors. 

For greater certainty, section 10.12(b) applies in respect of any person who transports 
students attending kindergarten through grade 12 on a school bus to a school, regardless 
of whether that person is a staff member.
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10.14 All students attending kindergarten through grade 12, staff members and visitors must 

10.17 

10.19 

10.20 

wear a face mask that covers their mouth and nose while being transported on a school 
bus, unless the student, staff member or visitor: 

(a) is unable to place, use or remove a face mask without assistance; 

(b) is unable to wear a face mask due to a mental or physical concern or limitation; 
(c) is providing or receiving care or assistance where a face mask would hinder that 

caregiving or assistance; or 

(d) is separated from every other person by a physical barrier. 

School buses (effective February 14, 2022) 

Part E is effective February 14, 2022. 

Subject to Part 3 of this Order, an operator of a school must ensure that all adults who are 
not students attending kindergarten through grade 12 wear a face mask while on a school 
bus. 

All adults referred to in section 10.16 must wear a face mask that covers their mouth and 
nose while being transported on a school bus, unless the adult: 

(a) is unable to place, use or remove a face mask without assistance; 

(b) is unable to wear a face mask due to a mental or physical concern or limitation; 

(c) is providing or receiving care or assistance where a face mask would hinder that 
caregiving or assistance; or 

(d) is separated from every other person by a physical barrier. 

Exception to masking where physical distancing can be maintained 

Subject to section 10.19 of this Order, sections 10.4 to 10.17 of this of Order do not apply 
in respect of an operator of a school who is able to ensure that all students, staff members 
and visitors maintain a minimum of two metres distance from every other person while 
attending an indoor location within a school or while being transported on a school bus. 

An operator of a school must: 

(a) create a written plan that sets out how physical distancing will be maintained; 

(b) provide the plan upon request from the Chief Medical Officer of Health, Medical Officer 
of Health or Alberta Education; and 

(c) receive an exemption from the Chief Medical Officer of Health. 

Despite section 10.18 of this Order, an operator of a school does not need to ensure that 
students, staff members and visitors are able to maintain a minimum of two metres 
distance from every other person when a student, staff member or visitor is seated at desk 
or table: 

(a) within a classroom or place where the instruction, course or program of study is taking 
place, and
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(b) where the desks, tables and chairs are arranged in a manner 

i. to prevent persons who are seated from facing each other, and 

ii. to allow the greatest possible distance between seated persons. 

Part 11 — General 

11.1 Notwithstanding anything in this Order, the Chief Medical Officer of Health may exempt a 
person or a class of persons from the application of this Order. 

11.2 This Order provides the minimum standards for public health measures in Alberta for 
those matters addressed by this Order. 

11.3 For greater certainty, nothing in this Order relieves a person from complying with any 
provision of any federal, provincial or municipal law or regulation or any requirement of any 
lawful permit, order or licence covering those matters which are addressed in this Order. 

11.4 This Order remains in effect until rescinded by the Chief Medical Officer of Health. 

Signed on this 10" day of February, 2022. 

     Deena Hinshaw, M 
Chief Medical Officer of Health 

Aberbon
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Jurisdictional Scan — School Masking Requirements as of January 31 

   

   

   
     Jurisdiction School masking requirements 

World Health Organization Did not recommend masks for children under age 6 

European Centre for Disease | The use of masks was not recommended for children in primary 

Prevention and Control school 

United Kingdom January 20: secondary and college students are no longer required to 

wear a mask in classrooms 

January 27: mask mandate for events and venues lifted 

United Kingdom, Denmark, Did not require children under the age of 12 to wear masks at any 
Sweden, Finland, Norway, time 

Netherlands 

British Columbia, Manitoba Masking is required in public spaces for everyone over 5 

Saskatchewan, Ontario Masking is required in public spaces for everyone over 2 

Masking is required in all indoor public spaces for everyone over 10. 

QC recommends people from 2 to 9 wear masks. 

     

         
    

       
   

   
        

      

  

  

        

      
     

  

Classification: Protected A
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Overview 

Routine public health practices can minimize transmission of respiratory infections, including COVID- 
19, influenza and common colds. These practices include: getting vaccinated, staying home when sick, 
proper hand hygiene and respiratory etiquette, enhanced cleaning and disinfecting, and maintaining 
ventilation systems. 

The guidance provided in this document is intended to support school and school authority leaders in 
reducing opportunities for transmission of COVID-19, including the more transmissible Omicron variant, 
in schools under the 2021-22 School Year Plan. This includes: 

a) practices to minimize the risk of transmission of infection among attendees; 
b) procedures for rapid response if an attendee develops symptoms of illness, and 
¢) maintenance of high levels of sanitation and personal hygiene. 

All schools are required to follow this guidance to the extent possible. Schools/school authorities should 
establish their own COVID-19 plans based on this guidance. Where any part of this guidance is 
inconsistent or in conflict with enhanced or stronger public health restrictions set out in a CMOH Order, 
the enhanced or stronger public health measures would prevail. 

Schools refers to public, separate, francophone, charter schools, independent (private) school 
authorities, independent (private) Early Childhood Services (ECS), online/distance education programs, 
home education programs and First Nations education authorities, from kindergarten through grade 
twelve. School-based and curriculum-based activities that may be impacted by this guidance include 
sports, music and field trips into the community or to other schools, and professional 
development/activity days. 

This information is relevant to all schools in Alberta including those on reserve, recognizing that First 
Nation schools on reserve are a federal responsibility. For public health information, COVID-19 
questions or for reporting purposes, First Nation schools should contact their local Health Centre or 
Indigenous Services Canada-First Nations and Inuit Health Branch Environmental Public Health 
Services (ISC-FNIHB) office (see Appendix A), in accordance with normal practice. 

It is important that measures be implemented in all settings to reduce the risk of transmission of 
COVID-19. This includes, but is not limited to ensuring: physical distancing, barrier use (where 
appropriate), proper hand hygiene and respiratory etiquette, enhanced cleaning and disinfecting, 
records management and building maintenance. Schools and school authorities must also follow the 
requirements set out in the General Operational Guidance and CMOH orders in effect. 

Zone Medical Officers of Health (MOHs) and their designates are available to provide guidance on 
communicable disease risk and risk management. If you have concerns, need specific guidance, or 
have questions about how to apply the measures in this document, please contact Environmental 
Public Health in your Zone for assistance (see Appendix A). 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

COVID-19 Risk Mitigation 

Vaccination o All Albertans aged 5 and older are eligible for a COVID-19 vaccine. 

e Vaccines provide a significant level of protection against severe 

outcomes from COVID-19. Two doses of the COVID-19 vaccine plus a 

booster, when appropriate, have been shown to be highly protective 

against infection, and most importantly against severe disease. 

o While vaccine uptake in children aged 5 to 11 years old continues to 

grow, the subsequent protective effects of the vaccine may take time 

for this age group. It is important that those around them, including 

parents/guardians, older students and school staff, receive the vaccine 

in order to reduce community transmission and protect this age group. 

o For more information, please visit alberta.ca/covid19-vaccine. 

General Building o HVAC systems should be maintained in accordance with manufacturer 
Safety operational guidelines. For more information on building ventilation, 

please refer to the General Operational Guidance and School indoor 

Air Quality (IAQ) - Mechanical Ventilation in Schools 
(albertahealthservices.ca). 

o If the use of portable air purifiers with HEPA filters is being 

considered, they should be used in combination with established 

public health measures, considering the impact they may have on 

overall indoor air quality and ventilation, and only in situations 

where enhancing natural or mechanical ventilation is not possible. 

If used, air purifiers should be large enough for the size of the room 

or area where they are being used. 

e Schools should have procedures that outline hand hygiene 

requirements: 

o Hand hygiene frequency should be based on activity (e.g., 

entering/leaving school or classroom, boarding/exiting the bus, 

changing activities, before and after using shared equipment, 

before and after eating, putting on/removing a mask, after using 

washrooms, etc.) 

o Handwashing with soap and water where possible is very effective. 

Hand sanitizer containing at least 60% alcohol should be placed in 

convenient locations throughout the school where soap and water 

may not be available, such as in entrances, exits and near high 

touch surfaces. If parents have questions about their child using 

alcohol-based hand sanitizer they should contact their school 

administration to discuss potential alternatives. 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

  
alberta.ca/ReturnToSchool 

o Hand sanitizer can cause serious harm if ingested. Keep out of 
reach of younger children/students, supervise them during use and 
place hand sanitizer in monitored areas. 

Schools should have procedures that outline cleaning requirements: 

o Increase frequency of cleaning (removing visible dirt) and 
disinfection (killing germs) of high-touch areas and equipment 
(e.g., desks, doorknobs, handrails, microwave ovens, vending 
machines, etc.) inside and outside classrooms. 

o Common area surfaces should be cleaned and disinfected 
frequently throughout the day. 

o Student contact surfaces (e.g., desks and equipment) should be 
cleaned and disinfected between each student/user. Restrict 
sharing of supplies as much as possible. 

o Students should be provided with separated areas to store 
personal items. Individual assigned lockers may be used. 
Scheduling or planning times for locker use to minimize 
congregating at lockers may also be considered. Follow general 
guidance for cleaning-and minimize crowding around lockers. 

o Disinfectants used must have a Drug Information Number (DIN) 
and a broad-spectrum virucidal claim OR a virucidal claim against 
non-enveloped viruses or coronaviruses. Alternatively, 1000 ppm 
bleach solution can be used. 

o Follow the instructions on the product label to disinfect effectively. 

o More information on cleaning and disinfection can be accessed in 
the General Operational Guidance. Further recommendations are 
available in the AHS COVID-19 public health recommendations for 
environmental cleaning of public facilities. 

Water fountains can remain open. Mouthpieces of drinking fountains 
are not a major source of virus transmission and require regular 
cleaning according to manufacturer recommendations. 

Use hand hygiene before and after handling items, including paper 
tests and assignments. 

Items that cannot be cleaned or disinfected between routine use (e.g., 
paper books, shared electronics, blocks, crayons, etc.) should be 
stored for 24 hours between uses. 

Additional Alberta Health Services resources: 

o AHS Infection Prevention & Control posters 

o Hand Washing Posters (AHS) 

» Poster 1 
= Poster 2 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

o How to Hand Wash (AHS) poster 

o How to use alcohol-based hand rub/sanitizer (AHS) poster 

Screening « Before leaving home, staff (including substitute teachers), 
children/students, visitors, and volunteers who will access the school 
for work or education, are expected to self-screen for symptoms each 

day that they enter the school using the applicable checklist for their 

age group (Child Alberta Health Daily Checklist or Adult Alberta Health 
Daily Checklist). 

e Parents and children/students should be provided a copy of the 
screening checklist. This can be a hard copy or a link to the digital 

copy of the screening checklist. 

e Schools should have copies of the daily checklists available for visitors 
to the school. 

e Although health screening of staff, students and visitors is required, 
there is no requirement for verification or the collection and retention of 
formal records. 

e Schools should keep records of children’s known pre-existing medical 
conditions. If a child develops symptoms that could be caused by 
either COVID-19 or by a known pre-existing condition (e.g., allergies), 
the child should be tested at least once for COVID-19 to confirm that it 
is not the source of their symptoms before entering or returning to 
school. 

« Written confirmation by a physician that a student or staff member's 
symptoms are due to a chronic illness is not necessary. 

e Anyone who reports symptoms should be directed to stay home and 
use an at-home rapid antigen test if available. For more information 
refer to the rapid testing at home website. 

« If anyone requires urgent medical attention, they should call 911 for 
emergency response. 

e Signs must be posted reminding persons not to enter if they have 
COVID-19 symptoms, even if symptoms resemble a mild cold. 

Cohorting in e A cohort is defined as a group of students and/or staff who remain 
Kindergarten together. 
Th 

ini rough Grade 6 Students in kindergarten through grade 6 are to remain in cohorts 
wherever possible. Typically a cohort in a schoo! will be a class. 

¢ Limit the number of cohorts that students in kindergarten through 
grade 6 are involved in. 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

The size of the cohort will depend on the physical space of the 
classroom or learning setting. In very small schools (e.g., equivalent to 
a single class size), the school may be considered one cohort. 

For the purposes of minimizing exposure, consider limiting the number 
of individuals in a room that allows for physical distancing (i.e., fewer 
students in a smaller room and more students in a larger room). 

Cohorting should be maintained during activities outside the 
classroom, such as recess and lunch breaks. If students from two 
different cohorts wish to socialize, they should remain 2 metres apart. 

If two or more people from different cohorts are required to come 
within 2 metres of one another for the purposes of instruction, practice 
or undertaking examinations, additional protections should be 
instituted. Consider using engineering controls such as plexiglass 
barriers or partitions that extend across breathing zones and are made 
of materials that can be cleaned and disinfected between users, or 
administrative controls such as adapting the activity to minimize or 
eliminate close contacts. 

Teachers who regularly interact within 2 metres of students in their 
class are considered part of the cohort. If teachers interact with more 
than one group of students without distancing, they are part of multiple 
cohorts. 

As much as operationally possible, limit the number of classroom 
cohorts that teachers belong to. 

If a teacher or staff member does not interact within 2 metres of 
students in their classes, they would not be considered part of the 
cohort. 

Teachers/staff should not be in a cohort with each other, unless it is 
required for operational purposes. (i.e., a teacher and a teacher's 
assistant who work with the same classroom cohort). 

  

  

Physical Distancing Schools should institute controls to promote physical distancing as 
much as possible between all students/staff in areas inside and 
outside of the classroom, including hallways, washrooms and common 
areas. This may include: 

o Staggering start and end times for classes to avoid crowded 
entrances or exits and hallways. 

o Posting signs and marking floors with arrows to control the flow of 
traffic. 

o Removing and restaging seating in public areas to prevent 
gathering.   
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Masks ° 

alberta.ca/ReturnToSchool 
©2022 Government of Alberta | Updated: February 2022 

Classification: Public 

o Considering limiting bathroom occupancy to support physical 
distancing. 

It is still recommended to maintain physical distancing within a cohort 
whenever possible to minimize the risk for disease transmission (i.e., 
spacing between desks). Students are not expected to sit at their 
desks for the duration of the day. 

o If 2 metres spacing cannot be arranged between desks/tables, the 
greatest possible spacing is recommended. Students should be 
arranged so they are not facing each other (e.g., arranged in rows 
rather than in small groups of 4 or a semi-circle). This way, if a 
student coughs or sneezes, they are not likely to cough or sneeze 
directly on the face of another student. 

o Consider removing additional items or pieces of equipment that are 
not in use from classrooms to allow more space to spread out. 

In situations where physical distancing is not possible (e.g., on the 
bus, in classrooms and while participating in some sporting activities), 
or for younger grades with play-based curricula, there should be extra 
emphasis on hand hygiene, respiratory etiquette, not attending school 
when ill and cleaning and disinfecting on a regular basis before and 
after activities. 

Schools should develop procedures for drop-off that support physical 
distancing where possible between all persons (except household 

members). Consider strategies to support physical distancing or utilize 

other protocols to limit contact between 
staff/parents/guardians/children/students as much as possible: 

o Designate entrances for classes/groups of students. 

o Physical distancing markers in crowded areas. 

o Stagger drop off/bus arrival times, coordinated with entry/exit. 

o Encourage parents/guardians to remain outside during drop-off 
and pick-up. 

Where possible, avoid large gatherings of students and staff (e.g., 
assemblies, in-person group professional development day activities). 

o Virtual options are recommended instead of in person gatherings 
whenever possible. 

o If virtual assemblies are not possible, minimize the number of 
people in attendance as much as possible and keep cohorts (K-6) 

2 metres apart. 

Masking is no longer required for students in K-12 during curriculum- 
related activities or when participating in extracurricular school 
activities. Masking during the school day remains a personal health 
choice for students and their parents/guardians. 

Alberton



Vi
ew

 
th
e 

cu
rr
en
t 

ve
rs
io
n 

of
 
th
is
 
pu
bl
ic
at
io
n 

at
 
ht
tp
s:
//
op
en
.a
lb
er
ta
.c
a/
pu
bl
ic
at
io
ns
/c
ov
id
-1
9-
in
fo
rm
at
io
n-
gu
id
an
ce
-f
or
-s
ch
oo
ls
-k
12
-s
ch
oo
l-
bu
se
s 

COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

o Masking is required for anyone 13 years and older while 
attending spectator events. 

Students at higher risk of severe outcomes from COVID-19 are 
recommended to continue wearing a well-fitting three layer cloth mask 
or medical mask to reduce their risk of infection. 
Students who become ill while at school should be provided with a 
medical mask that can be worn while waiting to go home (See Section 
on Responding to lliness). 

Fully vaccinated students or staff recovering from COVID-19 who are 
completing their day 6-10 mandatory masking period at school must 
wear a mask at all times and must not share breaks where masks 
must be removed to consume food or beverages with non-COVID-19 
infected individuals. If more than one individual is isolating, it is 
possible to cohort people with COVID-19 for breaks and lunch. 

Teachers, staff and adult visitors must follow provincial requirements 
for masks. 

o Masks should be well-constructed, well-fitted and properly 
worn. 

o If non-medical masks are worn, they should be constructed of 
at least three layers: two of breathable tightly woven fabric, 
such as cotton, and an additional effective middle filter layer, 
such as non-woven polypropylene. 

o Medical masks can also be worn to provide additional 
protection. 

All staff members, volunteers, and adult visitors are required to wear a 
mask while in indoor shared areas of school, outside the classroom, 
and on a school bus. Please see current CMOH orders for additional 
information. 

o Ateacher/staff may remove a mask when alone at a 
workstation and separated by at least two metres from all other 
persons. 

Face shields are not equivalent to non-medical face masks and offer 
insufficient protection on their own. Other alternatives (e.g., neck 
gaiters, buffs or bandanas) offer less protection than masks and are 
therefore not recommended. 

Face shields may be worn in addition to a mask, at the discretion of 
the individual. Staff may elect to wear a face shield or eye protection in 
addition to a mask when completing personal care of students or when 
staff are in close contact with students (i.e., symptomatic students 
awaiting pick up by parents/guardians).   
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 
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Classification: Public 

Schools should consult their designated Occupational Health and 
Safety department for mask-wearing policies and other personal 
protective equipment policies for their staff. 

Very few individuals may not be able to wear masks due to sensory or 

health issues. It is important to comply with other personal 

preventative practices such as frequent hand hygiene, physical 

distancing and strict cohorting as much as possible. 

Persons seeking a mask exception at a school should discuss their 

request with the school administration. 

Exceptions to the mask requirement for staff, volunteers and all adult 

visitors include: 

o Persons who are unable to place, use or remove a non-medical 

face mask without assistance; 

o Persons unable to wear a non-medical face mask due to a 

mental or physical concern or limitation; 

Persons consuming food or drink in designated areas; 

Persons engaged in physical exercise; 

o Persons seated at a desk or table within a classroom or place 
where instruction is taking place and where the desks, tables 

and chairs are arranged in a manner to prevent persons who 

are seated from facing each other, and to allow the greatest 
possible distance between seated persons; 

o Persons providing or receiving care or assistance where a non- 

medical face mask would hinder that caregiving or assistance, 
and 

o Persons separated from every other person by a physical 
barrier. 

School administrators/authorities should develop a plan to ensure that 
students who are hearing impaired or who rely on facial cues are able 

to communicate with others in areas where masks are being worn, or 

have their educational needs met when teachers are wearing masks in 

the classroom. This may include the use of transparent masks. As with 
other masks, it is important that transparent masks cover the nose and 

mouth, as well as fit securely against the face. 

School staff should monitor for and address any discrimination or 
bullying associated with a student either wearing or not wearing a 

mask. 

Students who prefer to wear a mask while attending school should be 

supported to do so.
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

e Masks should not be worn by anyone who is unable to remove the 
mask without assistance (e.g., due to age, ability or developmental 
status). 

Field Trips e If schools wish to continue with off-site activities including field trips, 
they should follow the school guidance, as well as any sector-specific 
restrictions or recommendations relevant to the location of the field 
trip. This includes physical distancing, cohorting for students in 
kindergarten through grade 6, hand hygiene, respiratory etiquette and 
enhanced cleaning and disinfection. Considerations would include: 

o Avoiding off-site activities or locations with higher risks including 
those that might involve crowded public venues, hands-on 
activities with shared items, shared transport or situations where 
vulnerable populations are involved (e.g. congregate care, 
hospital). 

o Individual classroom cohorts for students in kindergarten through 
grade 6 should be maintained during transportation to and from 
any external field trip site, as well as at the location of the field trip 
site. If two cohorts share a bus, separate the cohorts by 2 metres. 

o Organizations providing off-site activities should comply with 
sector-specific restrictions and recommendations. 

o An organization or facility should only host one classroom cohort at 
a time, or should take clear steps to separate multiple groups to 
ensure they do not use shared areas (e.g., lunch rooms). 

o Organization or facility staff at the off-site activity should maintain 
physical distancing of at least 2 metres from the visiting students 
and staff. 

Hold activities outdoors as much as possible. 

Schools should develop procedures to address students or staff 
developing symptoms during the field trip; plans should include a 
designated area to isolate the ill individual, what extra supplies 
may be needed (e.g., mask for the child, mask/face shield for the 
individual attending to the child, etc.), how to notify a 
parent/guardian and how the ill child will be transported home from 
the off-site activity. 

¢ Schools must follow the CMOH orders as they relate to curriculum- 
based educational activities and extra-curricular activities. For more 
information about current restrictions, see the webpage for public 
health actions. 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

e In-school field trips may also occur. All visitors to the school are 

expected to follow the public health measures that are in place for the 

school. 

Performance e Students are able to participate in a group performance activity (i.e., 
Activity singing, dancing, playing instruments, theatre) as part of their 

education program curriculum. 

o Maintain 2 metres physical distancing between participating 

students, where possible. 

o Singers and wind instrument musicians should keep 2 metres 

away from other performers and individuals at all times. 

o Wind instruments should be equipped with a cover intended to 
prevent droplet transmission. 

o Inindoor settings, groups should not sing or play wind instruments 
for more than 30 minutes at a time, with a 10-minute break 
afterwards to allow for air exchange in the room. 

e Students are able to participate in an extracurricular performance 

activity following the CMOH orders for general youth performance 
activities. For more information about current restrictions, see the 
webpage for public health actions. 

e All spectators and attendees 13 years or older must be masked. 

e Itis recommended that at this time, school authorities limit 

opportunities for spectating at school performance and sporting events 

to reduce potential exposures to COVID-19. 

o If spectating opportunities are offered, spectators at school-related 
indoor performance activities held at the school (e.g., 

Christmas/Holiday concerts, recitals, etc.) are subject to the following 

restrictions: 

e Spectator attendance limits at indoor performance activities are 
removed except for: 

o Facilities with capacity of 500 to 999, which will be limited to 500. 

o Facilities with capacity of 1,000-plus, which will be limited to 50 per 

cent. 

e tis recommended that spectators maintain 2 metres physical distance 

between households. Individuals who live alone may sit with their two 

designated close contacts. 

Physical Activity e Students are permitted to participate in group physical activity as part 
of an education program curriculum (i.e., physical education class and 

10 

alberta.ca/ReturnToSchool Mberton 
©2022 Government of Alberta | Updated: February 2022 

Classification: Public



Vi
ew

 
th
e 

cu
rr
en
t 

ve
rs

io
n 

of
 
th
is
 
pu
bl
ic
at
io
n 

at
 
ht
tp
s:
//
op
en
.a
lb
er
ta
.c
a/
pu
bl
ic
at
io
ns
/c
ov
id
-1
9-
in
fo
rm
at
io
n-
gu
id
an
ce
-f
or
-s
ch
oo
ls
-k
12
-s
ch
oo
l-
bu
se
s 

COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

sports academy classes may occur). Participants must continue to 
follow the school guidance regarding cohorting (kindergarten through 
grade 6), physical distancing, hand hygiene and respiratory etiquette. 

o When possible, physical education should be done outside instead 
of inside as the risk of transmission is higher in indoor settings. 

o For physical education classes, administrators and teachers 
should, where possible, choose activities or sports that support 
physical distancing and limit face-to-face activities (e.g., badminton 
over wrestling). 

e Students are able to participate in an extracurricular physical activity 
following the current CMOH orders for youth physical activity. For 
more information about current restrictions, see the webpage for public 
health actions. 

o |tis recommended that school authorities limit extracurricular sport 
tournaments and inter-school games at this time, to reduce potential 
exposures to COVID-19. 

e Spectators and attendees 13 years or older must be masked (unless 
participating in the physical activity). 

e [tis recommended that at this time, school authorities limit 
opportunities for spectating at school performance and sporting events 
to reduce potential exposures to COVID-19. 

e |f spectating opportunities are offered, spectators at school-related 
group physical activities held at the school (e.g., sports games, 
tournaments) are subject to the following restrictions. 

e Spectator attendance limits at indoor performance activities are 
removed except for: 

o Facilities with capacity of 500 to 999, which will be limited to 500. 

o Facilities with capacity of 1,000-plus, which will be limited to 50 per 
cent 

e tis recommended that spectators maintain 2 metres physical distance 
between households. Individuals who live alone may sit with their two 
designated close contacts. 

Expectations for e Adult visitors and volunteers are required to follow the school policies 
Visitors and Other such as physical distancing, hand hygiene, staying home when ill and 
Service Providers wearing a mask. 

Entering the School Parents/guardians can attend the school if they are required (e.g., 
parents/guardians may drop off student lunches or other necessary 
items as required). 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

e When a visitor, volunteer or service provider (including delivery drivers 
and independent contractors) enters the school they should be asked 
to use the applicable checklist for their age group (Child Alberta Health 

Daily Checklist or Adult Alberta Health Daily Checklist) before they 
enter the school. 

o If a visitor, volunteer or service provider answers YES to any of the 
questions, the individual must not be admitted into the school. 

o In the case of a delivery driver answering YES, the driver/school 
will make alternate delivery arrangements. 

Food Services e Classes that teach food preparation may occur as long as students 
follow general precautions, such as ensuring hand hygiene, respiratory 

etiquette, maintaining 2 metres physical distancing (where possible) 

and avoiding handling common or shared serving utensils or 

cookware. 

o Any food prepared during a class that teaches food preparation 
should be served by a designated person. Students should follow 
physical distancing measures while eating and during food 
preparation where possible. 

e Activities that involve the sharing of food items between students or 
staff should not occur (e.g., pot luck, buffet-style service). 

e Parents/teachers can provide food/treats for a classroom if there is a 
designated person serving the food and appropriate hand hygiene is 
followed before and after eating. Please follow the school’s policy for 
parent-provided food. 

e For classroom meals and snacks: 

o Pre-packaged meals or meals served by designated staff should 
be the norm. No self-serve or family-style meal service should 
occur. 

o There should be no common food items (e.g., salt and pepper 
shakers, ketchup bottle). 

o Designated staff should serve food items using utensils (not 
fingers). 

e For food service program (e.g., cafeteria) establishments: 

o Group students in kindergarten through grade 6 in their cohorts for 
meal breaks. Use alternate processes to reduce the numbers of 
people dining together at one time. 

o If a school is using a common lunchroom and staggering lunch 

times, ensure that all surfaces of the tables and chairs (including 

the underneath edge of the chair seat) are cleaned and disinfected 

after each use. 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Responding to 
lliness 

alberta.ca/ReturnToSchool 

o Adapt other areas to serve as additional dining space to increase 
spacing among persons in the same room. 

o Do not use buffet-style self-serve. Instead, switch to pre-packaged 
meals or meals served by staff. 

o Dispense cutlery, napkins and other items to students/children, 
rather than allowing them to pick up their own items. 

Schools should have detailed plans for a rapid response if a student, 
teacher, staff member or visitor becomes symptomatic while at school. 
This includes: 

o Sending home students or staff who are sick, where possible. 

o Having a separate area for students and staff who are sick and 
waiting to go home. 

o Ensuring that students and staff with respiratory illness symptoms 
wear a medical mask continuously while in school setting. 

o Disinfecting areas and items touched by the sick student or staff 
member. 

o Staff members caring for an ill student should wear a medical mask 
and may use a face shield or other eye protections, if available. 

Anyone with symptoms should isolate immediately, following AH 
isolation guidance and orders, use an at-home rapid antigen test if 
available. Refer to rapid testing at home for more information. 

Fully vaccinated students experiencing fever, cough, shortness of 
breath or loss of sense of taste/smell must continue to isolate for 5 
days from when their symptoms started or until they resolve, 
whichever is longer. For more information on isolation please visit 
alberta.calisolation. 

For up to five days following their isolation, all fully vaccinated 
individuals must wear masks at all times when around others outside 
of home for up to 5 more days (10 days total). This means they must 
eat or drink alone, away from others. 

o Ifit's not possible to give each student in their day 6-10 mandatory 
masking period a private space to eat in, they can cohort together 
for meals in the same well-ventilated room. Distancing is 
recommended and individuals should remain masked at all times 
when not actively consuming food and drink. 

If schools find this operationally challenging to accommodate, the 
consistent use of a 10 day absence prior to return, for both immunized 
and non-immunized cases, is an acceptable approach. 

Students who are not fully vaccinated who are a case of COVID 19 or 
who have a fever, cough, shortness of breath or loss of sense of 

Mberton ©2022 Government of Alberta | Updated: February 2022 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

taste/smell must continue to isolate for 10 days from when their 
symptoms started or until they are fever free for 24 hours without the 
use of fever reducing medication and other symptoms are improving, 

whichever is longer. If they receive a negative test result, they must 
continue to isolate until their symptoms resolve. For more information 
on isolation please visit alberta.calisolation. 

e Please see Appendix B for management of adults and children who 
are symptomatic and/or tested for COVID-19. 

e Proof of a negative COVID-19 test result is not necessary for a 
student, teacher or staff member to return to school. 

e tis strongly recommended that household contacts who are NOT fully 
vaccinated, stay home for 10 days from the date of last household 
exposure to the COVID-19 case 

o In addition, they should monitor for symptoms for 10 days from the 
last day of household exposure, and if they develop any 

symptoms, they should isolate and complete the AHS Self- 
Assessment tool. 

o If rapid antigen testing kits are available, they can be used on 

individuals to test for COVID-19. Refer to rapid testing at home for 
more information. 

o For more information on isolation requirements for people with 
symptoms, please visit alberta.calisolation. 

Student « Parents and children/students should not be in the pick-up area or 
Transportation enter the bus if they have symptoms of COVID-19. 
{Including School , . ; : : 
Buses) Bus drivers should be provided with a protective zone, which may 

include: 

o 2 metre physical distance; 

o Physical barrier; or 

o Mask. 

¢ Students should be assigned seats. Students who live in the same 
household should be seated together. 

¢ Masks remain mandatory for all teachers, staff members and adult 

visitors on school buses and publicly accessible transit, such as 
municipal buses, taxis and ride-shares. School 
administrators/authorities must comply with current CMOH orders 
regarding masking requirements on school buses. 

e Schools/bus companies should develop procedures for student 
loading, unloading and transfers that support physical distancing of 2 
metres between all persons (except household members), when 
possible and may include: 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Work Experience o 

International 

Students/Programs 

alberta.ca/ReturnToSchool 

o Children/students start loading from the back seats to the front of 
bus. 

o Where feasible, limit the number of students per bench unless from 
the same household. 

o Students from the same household may share seats. 

Students start unloading from the front seats to the back of bus. 

If there are students from two schools on the same bus, it is 
recommended to keep students from each school separated by 2 
metres (3 rows) if possible. 

A child who becomes symptomatic during the bus trip should be 
provided a mask if they are not already wearing one. The driver should 
contact the school to make the appropriate arrangements to pick up 
the child/student (see Responding to lilness above). 

School bus cleaning and records: 

o Choose a disinfectant that has a Drug Identification Number (DIN) 
and a broad-spectrum virucidal claim OR a virucidal claim against 
non-enveloped viruses or coronaviruses and use it according to the 
manufacturer's instructions. More information is available in the 
AHS COVID-19 public health recommendations for environmental 
cleaning of public facilities. 

o Increase frequency of cleaning and disinfection of high-touch 
surfaces, such as door handles, window areas, rails, steering 
wheel, mobile devices and GPS prior to each run. 

o  Itis recommended that vehicle cleaning logs be kept. 

Students and staff should be discouraged from carpooling unless they 
are from the same household. If carpooling is necessary, limit the 
number of people in the vehicle to maintain as much physical distance 
as possible and ensure all adult occupants wear masks and practice 
hand hygiene. 

Work experience is permitted as long as the risk of infection is 
mitigated for all participants. 

If the work experience placement is in a workplace, the child/student is 
expected to follow health rules set out by the workplace which should 
comply with the General Operational Guidance and any applicable 
sector-specific guidance. 

International travel programs and international education programs in 
Alberta must follow current public health orders and local restrictions. 

Individuals who have traveled from outside of Canada are provided 
with specific instructions and requirements at the border. They are to 
follow the Government of Canada Travel, Testing, Quarantine and 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

    

Borders instructions, including any requirements for exempt travelers 
related to attending high-risk environments. 

e School administrators/authorities are not expected to be assessing 
students for following requirements set out by the Federal Quarantine 
Act. 

» Students/families are not required to provide proof of vaccination 
status for school administrators/authorities. 

o Providing school administrators with proof of a negative test result 
after arrival in Canada is not required to attend school. 

     

        

        

     

        

      

   

Compliance e Concerns with individuals not complying with school protocols should 
be directed to the school principal, the school authority central office or 
Alberta Education. 

e School administrators and school authorities who have concerns, need 

specific guidance or have questions about how to apply the measures 
outlined in the guidance document may contact AHS Environmental 
Public Health in their zone for assistance. 

e Concerns identified by AHS should be discussed with the school 
administration. Concerns that cannot be resolved through this process 

should be directed to Alberta Health, who may bring forward to Alberta 
Education as appropriate. 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Appendix A: Environmental Public Health 
Contacts 

Alberta Health Services 

Portal link: https.//fephisahs.albertahealthservices.ca/create-case/ 

CONTACT EMAIL ADDRESS PHONE NUMBERS FOR 

MAIN OFFICE 

calgaryzone.environmentalhealth@ahs.ca 
403-943-2288 

centralzone.environmentalhealth@ahs.ca 
403-356-6366 

edmontonzone.environmentalhealth@ahs.ca 
780-735-1800 

780-513-7517 

A A 403-388-6689 

Indigenous Services Canada - First Nations and Inuit Health Branch 

OFFICE REGULAR BUSINESS HOURS 

8:00 AM —- 4:00 PM 

  

        
    

    
     
      

Environmental Public Health 780-495-4409 

Environmental Public Health 403-299-3939 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Symptoms COVID-19 Management of Individual: 
Test Result: 

Symptomatic | Positive Fully vaccinated staff (i.e. staff who have received the 
molecular complete vaccine series for COVID-19 and it has been 14 
(eg. PCR) days after the second dose in a two dose series or one dose 
test or rapid in a one dose series [i.e. Janssen vaccine]) or student (2 
antigen take- doses of mRNA vaccine): Isolate for 5 days from the start of 
home test symptoms or until they are fever free for 24 hours without the use 

of fever reducing medication and other symptoms are improving, 
whichever is longer, if symptoms are not related to a pre-existing 
condition 

Following their home isolation period, all fully vaccinated 
individuals must wear masks at all times when in a public place 
or otherwise in the company of other persons for up to 5 more 
days (10 days total). This means they must eat or drink alone, 
away from others. 

If it's not possible to give each student on day 6-10 isolation a 
private space to eat in, they can cohort together with other 
COVID-19-infected individuals for meals in the same well- 
ventilated room. Distancing is recommended and individuals 
should remain masked at all times when not actively consuming 
food and drink. 

e |f schools find this operationally challenging to accommodate, 
the consistent use of a 10 day absence prior to return, for 
both immunized and non-immunized cases, is an acceptable 

approach. 

Not fully vaccinated: Isolate at home for 10 days from the start of 
symptoms or until they are fever free for 24 hours without the use of 
fever reducing medication and other symptoms are improving, 
whichever is longer, if symptoms are not related to a pre-existing 
condition. 

Negative Fully vaccinated staff (i.e. staff who have received the complete 
molecular vaccine series for COVID-19 and it has been 14 days after the 
(e.g. PCR) second dose in a two dose series or one dose in a one dose 
test series [i.e. Janssen vaccine]) or student (2 doses mRNA   
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Symptoms COVID-19 Management of Individual: 
Test Result: 

Negative 

vaccine): Stay home until they are fever free for 24 hours without the 
use of fever reducing medication and other symptoms are improving, 
before cautiously resuming normal activities. 

Not fully vaccinated: Stay home until they are fever free for 24 
hours without the use of fever reducing medication and other 
symptoms are improving if symptoms are not related to a pre- 
existing condition, before cautiously resuming normal activities. 

NOTE: A negative test result does not rule out infection. Rapid tests 
rapid antigen | can be falsely negative, early in COVID infections. Continue 

monitoring your symptoms and following public health guidelines. take-home 

test 

alberta.ca/ReturnToSchool 

Isolate immediately for 24 hours. 

Take second rapid antigen test not less than 24 hours from initial 
test: 

o If negative, continue isolating until they are fever free for 24 
hours without the use of fever reducing medication and other 
symptoms are improving before cautiously resuming normal 
activities. 

o If positive, continue isolation: 

Fully vaccinated: Isolate at home for 5 days or until they are fever 
free for 24 hours without the use of fever reducing medication and 
other symptoms are improving, whichever is longer. For up to five 
days following their home-isolation period, they must wear masks at 
all times when in a public place or otherwise in the company of other 
persons for up to 5 more days (10 days total). This means they must 
eat or drink alone, away from others. 

¢ [fit's not possible to give each student on day 6-10 isolation a 
private space to eat in, they can cohort together with other 
COVID-19-infected individuals for meals in the same well- 
ventilated room. Distancing is recommended and individuals 
should remain masked at all times when not actively consuming 
food and drink. 

¢ If schools find this operationally challenging to accommodate, 
the consistent use of a 10 day absence prior to return, for 
both immunized and non-immunized cases, is an acceptable 
approach.   
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Symptoms COVID-19 
Test Result: 

  

Not tested 

  

Asymptomatic | Positive 
molecular 
(e.g. PCR) 
test 

alberta.ca/ReturnToSchool 

  

Management of Individual: 

Not fully vaccinated: 10 days or until symptoms resolve, whichever 
is longer 

Student: If symptoms include fever, cough, shortness of breath or 
loss of sense of taste/smell, follow instructions for symptomatic 
positive above. 

Adult: If symptoms include fever, cough, shortness of breath, sore 
throat, loss of taste/smell or runny nose, follow instructions for 
symptomatic positive above. 

Student: If other symptoms (chills, sore throat/painful swallowing, 
runny nose/congestion, feeling unwell/fatigued, 
nauseal/vomiting/diarrhea, unexplained loss of appetite, muscle/joint 

aches, headache or conjunctivitis): 

eo ONE symptom: stay home, monitor for 24hours. If improves, 
return when well enough fo go (testing not necessary). 

eo TWO symptoms OR ONE symptom that persists or worsens: 
Stay home until they are fever free for 24 hours without the 
use of fever reducing medication, and other symptoms are 
improving. 

Adult: If other symptoms, stay home until they are fever free for 24 
hours without the use of fever reducing medication, and other 
symptoms are improving. 

Fully vaccinated staff (i.e. staff who have received the complete 
vaccine series for COVID-19 and it has been 14 days after the 
second dose in a two dose series or one dose in a one dose 
series [i.e. Janssen vaccine]) or student (2 doses of mRNA 
vaccine): Isolate for 5 days from the collection date of the swab or 
from the date when the molecular test was completed. 

e Following their home isolation period, ali fully vaccinated 
individuals must wear masks at all times when in a public place 
or otherwise in the company of other persons for up to 5 more 
days (10 days total). This means they must eat or drink alone, 
away from others. 

If it's not possible to give each staff on day 6-10 isolation a 
private space to eat in, they can cohort together with other 
COVID-19-infected individuals for meals in the same well- 

ventilated room. Distancing is recommended and individuals 
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Symptoms COovVvID-19 Management of Individual: 
Test Result: 

should remain masked at all times when not actively consuming 
food and drink. 

» If schools find this operationally challenging to accommodate, 
the consistent use of a 10 day absence prior to return, for 
both immunized and non-immunized cases, is an acceptable 
approach. 

Not fully vaccinated: Isolate at home for 10 days from the collection 
date of the swab or from the date when the molecular test was 
completed. 

Positive Fully vaccinated staff (i.e. staff who have received the complete 
Rapid vaccine series for COVID-19 and it has been 14 days after the 
antigen take- | second dose in a two dose series or one dose in a one dose 
home test series [i.e. Janssen vaccine]) or student (2 doses of nRNA 

vaccine): Isolate at home for 5 days from the collection date of the 
swab or from the date when the rapid take-home test was 
completed. 

o Following their home isolation period, all fully vaccinated 
individuals must wear masks at all times when in a public place 
or otherwise in the company of other persons for up to 5 more 
days (10 days total). This means they must eat or drink alone, 
away from others. 

If it's not possible to give each staff on day 6-10 isolation a 
private space to eat in, they can cohort together with other 
COVID-infected individuals for meals in the same well-ventilated 
room. Distancing is recommended and individuals should remain 
masked at all times when not actively consuming food and drink. 

¢ If schools find this operationally challenging to accommodate, 
the consistent use of a 10 day absence prior to return, for 
both immunized and non-immunized cases, is an acceptable 
approach. 

Not fully vaccinated: Isolate at home for 10 days from the collection 
date of the swab or from the date when the rapid take-home test was 
completed. 

Individuals can conduct a second test not less than 24 hours after 
the initial test, and if negative, and still no symptoms, they do not   
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COVID-19 INFORMATION 

GUIDANCE FOR SCHOOLS (K-12) AND SCHOOL 
BUSES 

Symptoms COVID-19 Management of Individual: 
Test Result: 

need to continue to isolate. If the result is positive on the repeat test, 
they should continue to isolate. If at any time, symptoms develop, 
they must follow isolation instructions for symptomatic individuals. 

No isolation required. 
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Office of the Chief Medical 

besten Officer of Health 
M J Health 10025 Jasper Avenue NW 

PO Box 1360, Stn. Main 

Edmonton, Alberta T5J 2N3 

RECORD OF DECISION — CMOH Order 02-2022 

Re: 2022 COVID-19 Response 

Whereas |, Dr. Deena Hinshaw, Chief Medical Officer of Health (CMOH) have initiated an 
investigation into the existence of COVID-19 within the Province of Alberta. 

Whereas under section 29(2.1) of the Public Health Act, | have the authority to take whatever 
steps that are, in my opinion, necessary in order to lessen the impact of the public health 
emergency. 

Whereas having determined that it is possible to modify certain restrictions while still protecting 
Albertans from exposure to COVID-19 and preventing the spread of COVID-19, | hereby make 
the following order {the Order): 

Table of Contents 

Part 1 — Application 
Part 2 — Definitions 
Part 3 —- Isolation requirements 

Part 4 — Critical worker exception 

Part 5 — General 

Part 1 — Application 

1.1 This Order applies throughout the Province of Alberta and is effective January 10, 2022. 

1.2 This Order rescinds Record of Decision CMOH Order 01-2022 and CMOH Order 48- 
2021. 

Part 2 — Definitions 

2.1 In this Order and the Schedule to this Order, the following terms have the following 
meanings: 

(a) “asymptomatic” means a person who is not exhibiting COVID-19 symptoms. 

(b) “confirmed case of COVID-19" means a COVID-19 infection where a person is:
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i. asymptomatic and has taken two rapid tests, not less than 24 hours of each 
other, and both rapid tests indicate the person is positive for COVID-19; 

i. symptomatic and has taken one or more rapid tests indicating the person is 
positive for COVID-19; OR 

iii. asymptomatic or symptomatic and has taken a PCR test which indicates the 
person is positive for COVID-19. 

(c) "COVID-19 symptoms” means the following symptoms of COVID-19 that are not 
related to a pre-existing illness or health condition: 

i. cough; 

ii. fever; 

iii. sore throat; 

iv. shortness of breath; 

Vv. runny nose; or 
Vi. loss of taste or smell. 

(d) “COVID-19 test” means a Health Canada approved rapid test or a lab based PCR 
test approved by Health Canada or the lab accreditation body of the jurisdiction in 
which the test is performed. 

(e) “critical worker” means a person identified by the owner or operator of a business or 
entity who is essential to continued safe operations and who provides or is 
responsible for services that are essential to the safe operation of the business or 
entity. 

(f) “fully vaccinated” means a person eligible for vaccination who has: 

i. proof of receiving no less than two doses of a World Health Organization 
approved COVID-19 vaccine in a two dose vaccine series and has had 
fourteen or more days elapse since the date on which the person received 
the last dose of vaccine; or 

ii. proof of receiving at least one dose in a World Health Organization approved 
COVID-19 vaccine in a one dose series and has had fourteen days or more 
elapse since the date on which the person received the last dose of vaccine. 

(9) “health care facility” means 

i. an auxiliary hospital under the Hospitals Act, 
ii. a nursing home under the Nursing Homes Act, 

ii. a designated supportive living accommodation under the Supportive Living 
Accommodation Licensing Act; 

iv. any facility in which residential hospice services are offered or provided by 
Alberta Health Services or by a service provider under contract with Alberta 
Health Services. 

(h) “isolation” means the separation of a person from any other person for the purpose 
of preventing the spread of COVID-19.
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(i) “isolation period” means the period of time that a person is required to be in isolation 
pursuant to this Order. 

(i) “PCR test” means the polymerase chain reaction test for COVID-19. 
—
 
=
 

~
—
 “rapid test” means a COVID-19 testing device that is listed in authorized medical 

devices for uses related to COVID-19: List of authorized testing devices by Health 
Canada published on the Government of Canada website and is approved for point- 
of-care molecular or antigen COVID-19 testing, including but not limited to, 
symptomatic, asymptomatic, tests performed by a health care professional, tests 
performed by a lay-person, or self-testing. 

(I) “symptomatic” means a person who is exhibiting COVID-19 symptoms which are not 
related to a pre-existing illness or health condition. 

(m)“symptoms resolve” means the state when a person’s COVID-19 symptoms improve 
and the person remains afebrile for a period of twenty four hours without using fever 
reducing medications. 

Part 3 — Isolation requirements 

General Requirement 

3.1 A person is required to be in isolation if the person is: 

(a) symptomatic; or 

(b) asymptomatic and has taken one rapid test with a positive result; or 

(c) a confirmed case of COVID-19. 

For symptomatic persons 

3.2 

3.3 

A symptomatic person who is fully vaccinated is required to isolate in accordance with 
Part 3 and must: 

(a) immediately start isolation and isolate for a minimum period of five days from the first 
day on which the person is symptomatic, or until the person's COVID-19 symptoms 
resolve, whichever is longer; 

(b) remain at home, and two metres distant from any other person at all times; 

(c) not attend work, school, social events or any other public gatherings; and 

(d) not take public transportation. 

A symptomatic person who is not fully vaccinated is required to isolate in accordance 
with Part 3 and must:
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(a) immediately start isolation and isolate for a minimum period of ten days from the first 
day on which the person is symptomatic, or until the person’s COVID-19 symptoms 
resolve, whichever is longer; 

(b) remain at home, and two metres distant from any other person at all times; 

(c) not attend work, school, social events or any other public gatherings; and 

(d) not take public transportation. 

Despite section 3.2 and section 3.3, a symptomatic person is not required to isolate in 
accordance with Part 3 if: 

(a) a PCR test indicates the person is negative for COVID-19 and the COVID-19 
symptoms have resolved; or 

(b) two rapid tests, taken not less than 24 hours of each other, both indicate the person 
is negative for COVID-19 and the COVID-19 symptoms have resolved. 

For asymptomatic persons 

3.5 

3.6 

3.7 

An asymptomatic person who is fully vaccinated and has taken one rapid test indicating 
the person is positive for COVID-19 or is a confirmed case of COVID-19, is required to 
isolate in accordance with Part 3 and must: 

(a) immediately start isolation and isolate for a minimum period of five days from the day 
on which the asymptomatic person takes a COVID-19 test that indicates the person is 
positive for COVID-19; 

(b) remain at home, and two metres distant from any other person at all times; 

(c) not attend work, school, social events or any other public gatherings; and 

(d) not take public transportation. 

An asymptomatic person who is not fully vaccinated and has taken one rapid test 

indicating the person is positive for COVID-19 or is a confirmed case of COVID-19, is 

required to isolate in accordance with Part 3 and must: 

(a) immediately start isolation and isolate for a minimum period of ten days from the day 
on which the asymptomatic person takes a COVID-19 test that indicates the person 
is positive for COVID-19; 

(b) remain at home, and two metres distant from any other person at all times; 

(c) not attend work, school, social events or any other public gatherings; and 

(d) not take public transportation. 

Despite section 3.5, if an asymptomatic person who is fully vaccinated develops COVID- 
19 symptoms during the isolation period, the person must continue to isolate for five
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days from the first day on which the person is symptomatic or until the COVID-19 
symptoms resolve, whichever is later. 

Despite section 3.6, if an asymptomatic person who is not fully vaccinated develops 
COVID-19 symptoms during the isolation period, the person must continue to isolate for 
10 days from the first day on which the person is symptomatic or until the COVID-19 
symptoms resolve, whichever is later. 

Despite section 3.5 and section 3.6, an asymptomatic person is not required to isolate in 
accordance with Part 3 if: 

(a) a PCR test indicates the person is negative for COVID-19; or 

(a) the result of a second rapid test, taken not less than 24 hours from the initial rapid 
test, is negative for COVID-19. 

Residents of Designated Supportive Living, Auxiliary Hospital, Nursing Home and 

Hospice facilities 

3.10 A person who is a resident of a health care facility, whether fully vaccinated or not, is 

3.11 

3.12 

required to isolate in accordance with Part 3 if the resident is: 

(a) symptomatic, and is not a confirmed case of COVID-19, then the resident must 
immediately start isolation and isolate from the first day on which the resident is 
symptomatic, for a minimum period of ten days, or until the resident's COVID-19 
symptoms resolve, whichever is longer; 

(b) asymptomatic and has taken one rapid test with a positive result, then the resident 
must immediately start isolation and isolate for a minimum period of ten days from the 
day on which the asymptomatic resident takes a COVID-19 test that indicates the 
resident is positive for COVID-19; 

(c) confirmed case of COVID-19, then the resident must immediately start isolation and 
isolate for a minimum period of ten days from the day on which the resident takes a 
COVID-19 test that indicates the resident is positive for COVID-19. 

A person who is a resident of a health care facility who is required to isolate in 
accordance with section 3.10 must: 

(a) remain at the health care facility, and two metres distant from any other person at all 
times; 

(b) not attend social events or any other public gatherings; and 

(c) not take public transportation. 

Despite sections 3.10 and 3.11, a resident of a health care facility is not required to 
isolate in accordance with Part 3 if the:
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(a) symptomatic resident has taken a PCR test which indicates the resident is negative 
for COVID-19 and COVID-19 symptoms resolve; 

(b) symptomatic resident has taken two rapid tests, not less than 24 hours of each other, 
both indicating the resident is negative for COVID-19 and COVID-19 symptoms 
resolve; or 

(c) asymptomatic resident has taken a second rapid test, not less than 24 hours from the 
initial rapid test, and the results indicate the resident is negative for COVID-19. 

Requirement to wear a mask 

3.13 Despite any other CMOH Order in effect that pertains to masking, every person 
required to isolate for the isolation periods set out in Part 3 must wear a mask at all 
times when in a public place or otherwise in the company of other persons for a period 
of up to five days following the expiry of the applicable isolation period. The period 
during which a person is required to mask expires ten days from the first day on which 
the person is: 

(a) symptomatic; or 

(b) asymptomatic and has taken one rapid test with a positive result; or 

(c) a confirmed case of COVID-19. 

For greater certainty, none of the masking exceptions set out in any CMOH Order in 
effect applies to a person required to mask in accordance with this section. 

Part 4 — Critical worker exception 

4.1 

4.2 

4.3 

Despite Part 3 of this Order, and in accordance with Schedule A, a person or class of 
persons is excepted from the application of this Order where the owner or operator of a 
business, sector or service determines that a certain person or class of persons: 

(a) is a critical worker; and 

(b) the critical worker's absence would cause a substantive disruption of services that 
would be harmful to the public. 

The owner or operator seeking an exception must have a plan to accommodate the 
presence of the critical worker, identified in section 4.1 that, at minimum, meets the 
criteria in Schedule A to mitigate the risk of the spread of infection by the critical worker 
who would otherwise be required to isolate pursuant to this Order. 

To mitigate the risk of the spread of infection by the critical worker, the owner or operator 
must ensure that a critical worker identified in section 4.1 follows the: 

(a) plan developed by the owner or operator pursuant to section 4.2, and
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(b) criteria in Schedule A. 

4.4 To mitigate the risk of the spread of infection by a critical worker, a critical worker who is 

excepted from isolation must follow the: 

(a) plan developed by the owner or operator pursuant to section 4.2; and 

(b) criteria in Schedule A. 

For greater certainty, a critical worker is subject to the requirements in Part 3, when not 

under this exception to complete critical work duties. 

Part 5 - General 

56.1 Notwithstanding anything in this Order, the Chief Medical Officer of Health may exempt a 

person or classes of persons from the application of this Order. 

5.2 This Order remains in effect until rescinded by the Chief Medical Officer of Health. 

i Hinshaw,/MD 
Chief Medical Officer of Health 

   

   

Signed on this [0 day of January, 2022.
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Schedule A: Critical Worker Isolation Exceptions 

1. This exception is only permitted when: 

(a) services provided by the business or entity are critical for the ongoing operation of 
services that impact the public interest; 

(b) any substantive service disruption will be detrimental to the public interest; 
(c) the person otherwise required to be in isolation are asymptomatic or mildly symptomatic; 

and 
(d) all other means of staffing critical worker positions have been exhausted. 

Critical Worker Eligibility: 

2. The only workers eligible for the isolation exception are those critical workers who are 
required to be on-site, in-person for critical work duties. 

Risk Hierarchy for Isolation Exception: 

3. Wherever possible, the owner or operator should implement the isolation exception for 
critical workers following a least risk to most manner. This prioritizes that the persons who 
temporarily leave isolation for critical, in-person work duties are the least likely to transmit 
infection, in conjunction with the public health criteria and controls below. It is strongly 
recommended that the hierarchy of risk follows: 

(a) A critical worker under this Order will be in one of the following categories, with 
preference in each category to be given first to a person who has received a booster 
dose; then a person who is fully immunized; then a person who is partially immunized; 
and finally a person who is unimmunized: 

i. asymptomatic person who tests negative for COVID-19 but exhibits mild 
COVID-19 symptoms; 

i. an asymptomatic person who has taken one rapid test with a positive result; 
iii. an asymptomatic person who is a confirmed case of COVID-19; 
iv. asymptomatic person who is a confirmed case of COVID-19 but exhibits mild 

COVID-19 symptoms. 

Public health criteria and controls: 

4. Attending the business or entity location: 
(a) Access to the work location is limited to only critical workers whose presence is critical to 

the provision of service, to the extent possible. 
(b) Critical workers are only permitted to attend the work location for the purposes of 

completing their job duties that require them to be on-site, in-person, to ensure the 
ongoing functioning of the service. 

(c) All critical workers must travel directly to the work location, and immediately return to 
their place of residence until the applicable isolation period is complete. 

Masking Requirements: 
(a) Medical masks are worn to enter and exit the building. 
(b) If there is any possibility of a critical worker under this exception being in the same room 

as another person, even temporarily, the critical worker under this exception must wear a 
medical mask at all times during this period of time.
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i. The other persons that may be in the same area as the critical worker should also 
wear medical face masks, whenever possible 

(c) Critical workers must have access to medical masks in the event that they need to 
replace their mask on shift. 

. Work spaces: 
(a) Whenever possible, critical workers will be alone in their workspace for the duration of 

their shift. 
(b) Work spaces for critical workers should include, whenever possible: 

i. a single office that have been established with doors that can close; 
ii. located on a separate floor from the general areas and other work spaces in the 

location; 

ii. have their own washroom and kitchen facilities which can only be accessed by 
the critical worker, 

iv. if work spaces are shared by critical workers on different shifts, the critical worker 
from the first shift must leave the work space before the critical worker from the 
second shift arrive; 
in between shifts, rooms are thoroughly sanitized with 70% alcohol. 

(c) The HVAC system must be functioning properly. 

. Additional Requirements: 
(a) The business or entity must develop and implement protocols for COVID-19 that align 

with this exception and address appropriate hygiene to protect critical workers and other 
persons from further transmission of COVID-19. 

(b) The business or entity must train staff on the protocols implemented pursuant to section 
7(a) above. 

(c) The business or entity, critical workers and any other staff must follow any further public 

health conditions or requirements that relate to public health and safety that may be 
provided by Alberta Health or Alberta Health Services.
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Office of the Chief Medical Officer of 
Health 

) H ea Ith 10025 Jasper Avenue NW 

PO Box 1360, Stn. Main 

Edmonton, Alberta TSJ 2N3 

Canada 

RECORD OF DECISION — CMOH Order 04-2022 

Re: 2022 COVID-19 Response — Modification of Record of Decision CMOH Order 02-2022, 
Record of Decision CMOH Order 54-2021, and Record of Decision CMOH Order 57-2021 

Whereas |, Dr. Deena Hinshaw, Chief Medical Officer of Health (CMOH) have initiated an 
investigation into the existence of COVID-19 within the Province of Alberta. 

Whereas the investigation has confirmed that COVID-19 is present in Alberta and constitutes 
a public health emergency as a novel or highly infectious agent that poses a significant risk to 
public health. 

Whereas under section 29(2.1) of the Public Health Act (the Act), | have the authority by order 
to prohibit a person from attending a location for any period and subject to any conditions that | 
consider appropriate, where | have determined that the person engaging in that activity could 
transmit an infectious agent. | also have the authority to take whatever other steps that are, in 
my opinion, necessary in order to lessen the impact of the public health emergency. 

Whereas | have determined that it is necessary to revise Record of Decision - CMOH Order 02- 
2022 to recognize the change of use of Health Canada approved rapid antigen tests and 
molecular tests. 

Whereas | have also determined that is necessary to revise Record of Decision — CMOH Order 
02-2022, Record of Decision — CMOH Order 54-2021, and Record of Decision — CMOH Order 
57-2021 to amend the definitions of COVID-19 test and PCR test, and to make consequential 
amendments. 

| hereby make the following Order modifying Record of Decision - CMOH Order 02-2022, 
Record of Decision - CMOH Order 54-2021, and Record of Decision - CMOH Order 57-2021: 

1. Record of Decision - CMOH Order 02-2022 is amended as follows: 

(a) Section 2.1(b) is deleted and substituted with the following: 

“confirmed case of COVID-19" means a COVID-19 infection where a person is: 

i. asymptomatic and has taken two rapid antigen tests, not less than 24 hours 
of each other, and both rapid antigen tests indicate the person is positive for 
COVID-19; 

ii. symptomatic and has taken one or more rapid antigen tests indicating the 
person is positive for COVID-19; OR
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iii. asymptomatic or symptomatic and has taken a molecular test which indicates 
the person is positive for COVID-19. 

(b) Section 2.1(d) is deleted and substituted with the following: 

“COVID-19 test” means a Health Canada approved rapid antigen test or a molecular 
test approved by Health Canada or the lab accreditation body of the jurisdiction in 
which the test is performed. 

(c) Section 2.1(j) is deleted and substituted with the following: 

“molecular test” means a nucleic acid amplification test to detect RNA of SARS-CoV- 
2 [e.g. Polymerase Chain Reaction (PCR), loop-mediated isothermal amplification 
(LAMP), rapid molecular test, etc.]. The test may be performed within an approved 
laboratory or at the point of care using a Health Canada approved test/instrument. 

(d) Section 2.1(k) is deleted and substituted with the following: 

“rapid antigen test” means a COVID-19 testing device that is listed in authorized 
medical devices for uses related to COVID-19: List of authorized testing devices by 
Health Canada published on the Government of Canada website and is approved for 
COVID-19 antigen testing, including but not limited to, symptomatic, asymptomatic, 
tests performed by a health care professional, tests performed by a lay-person, or 
self-testing. 

(e) In Part 3, all references to “rapid test” or “rapid tests” are deleted and substituted with 
“rapid antigen test” or “rapid antigen tests” as the context requires. 

(f) In Part 3, all references to “PCR test” or “PCR tests” are deleted and substituted with 
“molecular test” or “molecular tests” as the context requires. 

(g) The numbering in section 3.9 is amended by deleting the second reference to 
subsection (a) and substituting it with subsection (b). 

2. Record of Decision - CMOH Order 54-2021 is amended as follows; 

(a) Section 2.1(c) is deleted and substituted with the following: 

“COVID-19 test” means a Health Canada approved rapid screening test or a molecular 
test approved by Health Canada or the lab accreditation body of the jurisdiction in which 
the test is performed which: 

i. a person has taken within the last 72 hours; 

ii. clearly outlines the laboratory that completed the test, if applicable, the type of 
test, time of sample collection, and clear indication of negative result; and 

iil. is not sourced from Alberta Health Services public COVID-19 testing system.
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(b) Section 2.1(r) is deleted and substituted with the following: 

“molecular test” means a nucleic acid amplification test to detect RNA of SARS-CoV-2 
[e.g. Polymerase Chain Reaction (PCR), loop-mediated isothermal amplification (LAMP), 
etc.]. The test may be performed within an approved laboratory or at the point of care 
using a Health Canada approved test/instrument. 

(c) By deleting all instances of “Record of Decision — CMOH Order 06-2021" and replacing 
them with “Record of Decision —- CMOH Order 02-2022". 

4. Record of Decision — CMOH Order §7-2021 is amended as follows: 

(a) Section 2.1(c) is deleted and substituted with the following: 

“confirmed case of COVID-19” means a COVID-19 infection where a person is: 

i. asymptomatic and has taken two rapid antigen tests, not less than 24 hours of 
each other, and both rapid antigen tests indicate the person is positive for 
COVID-19; 

ii. symptomatic and has taken one or more rapid antigen tests indicating the person 
is positive for COVID-19; OR 

iii. asymptomatic or symptomatic and has taken a molecular test which indicates the 
person is positive for COVID-19. 

(b) Section 2.1(j) is deleted and substituted with the following: 

“molecular test” means a nucleic acid amplification test to detect RNA of SARS-CoV-2 
(e.g. Polymerase Chain Reaction (PCR), loop-mediated isothermal amplification (LAMP), 
rapid molecular test, etc.). The test may be performed within an approved laboratory or 
at point-of-care using a Health Canada approved test/instrument. 

(c) Section 2.1(j) is deleted and substituted with the following: 

“rapid antigen test” means a COVID-19 testing device that is listed in authorized medical 
devices for uses related to COVID-19: List of authorized testing devices by Health 
Canada published on the Government of Canada website and is approved for COVID-19 
antigen testing, including but not limited to, symptomatic, asymptomatic, tests performed 
by a health care professional, tests performed by a lay-person, or self-testing. 

(d) In Part 3, all references to “rapid screening test” or “rapid screening tests” are deleted 
and substituted with “rapid antigen test’ or “rapid antigen tests” as the context requires. 

(e) By deleting all instances of “Record of Decision = CMOH Order 06-2021" and replacing 
them with “Record of Decision — CMOH Order 02-2022".



Page 4 

This Order remains in effect until rescinded by the Chief Medical Officer of Health. 

Signed on this 2nd day of February 2022. 
~~ 

mA 
Deena Hinshaw, MD 
Chief Medical Officer of Health
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Premier's Office Staff 

February 7, 2022 

TO: Premier Kenney 

SUBJECT: Student Masking in Schools 

CONTENTS & HIGHLIGHTS: 

1. Background on COVID-19 & School-Aged Children 

2. Evidence Summary 

o There is insufficient direct evidence of the effectiveness of face masks in 

reducing COVID-19 transmission in education settings. 

¢ Existing research supporting mask use in schools has limitations that make the 

pool of evidence weak and the benefits of masking children unclear. 

3. Harmful Effects of Mask Wearing on Children 

e Masks can disrupt learning and interfere with children’s social, emotional, and 

speech development by impairing verbal and non-verbal communication, 

emotional signaling, and facial recognition. 

4. Jurisdictional Scan 

¢ The United Kingdom, Denmark, Sweden, Finland, Norway, and the Netherlands 

do not require children under the age of 12 to wear masks. 

o Florida, Oklahoma, Texas, and Utah in the United States have banned mask 

mandates in schools. 
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BACKGROUND ON COVID-19 & SCHOOL-AGED CHILDREN: 

o Children and young people are at very low risk of severe outcomes from COVID 

infection. 

o In Alberta, case hospitalization, ICU, and death rates per 100 cases for school- 

aged children (ages 5 to 19") are 0.47, 0.07, and 0.004, respectively. 

o An Albertan aged 5 to 19 infected with COVID is about 223 times less likely to 

die from COVID than an Albertan aged 20+. 

e There is a lower risk of hospitalization among Omicron cases in school-aged children 

compared to Delta, according to preliminary analysis by the UK Health Security Agency. 

e In Alberta: 

o 46.1% of 5- to 11-year-olds received one dose of COVID vaccine. 

o 86.8% of 12- to 19-year-olds received one dose, 82.2% received two doses. 

EVIDENCE SUMMARY: 

o A 2022 evidence summary by the UK Department for Education (DfE) found that the 

evidence for masking students in schools to reduce the spread of COVID is “not 

conclusive”. 

» Existing studies are largely observational therefore prone to bias, and results 

from studies are “mixed”. 

The DfE also reported results from its own study on masks in schools showing no 

statistically significant impact on student absences. 

The DfE ultimately concluded that the evidence taken together is in favour of 

masking in schools, though it should be noted that this summary was published 

to support the UK government's mask mandate in secondary schools, a policy 

that has since been reversed. 

eo A 2022 article by the Brownstone Institute (a US think tank opposed to COVID 

measures) found that the daily new cases and hospitalization rates among children in 

states with and without school mask mandates are nearly identical. 

o A 2021 study from Spain showed that the use of masks in schools for students was not 

associated with a large effect in slowing COVID transmission. 

o Transmission rate did not drop sharply among children subject to the masking 

requirement (ages 6+). 

o A 2021 CDC study of elementary schools in Georgia found that masking teachers was 

associated with a statistically significant decrease in COVID transmission, but masking 

students was not. 

o Non-peer-reviewed/non-academic evidence: 

o A 2021 study from Brown University found no correlation between student cases 

and mask mandates in schools in New York, Massachusetts, and Florida. 

Davidson and Williamson, two neighbouring counties in Tennessee with similar 

vaccination rates, had similar fall 2021 case-rate trends in their school-age 

! Including 19-year-olds as data for ages 5 to 18 is not yet available. 
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populations despite one county having a mask mandate and the other a mask 

opt-out option. 

Mask-optional school districts in Cass County, North Dakota had lower 

prevalence of COVID-19 cases among students last fall than districts with mask 

mandates. 

Research supporting the use of masks in schools has limitations that make the pool of 

evidence weak and the benefits of masking children unclear. 

» Lack of study controls — A 2021 Arizona study oft-cited by the CDC to support its 

recommendation of masking all kids aged 2 and older has been disputed by experts. 

The study failed to control for exposure times across schools and most importantly the 

vaccination status of staff or students. 

+ Failure to isolate the impact of masks — Studies in North Carolina, Utah, Wisconsin, 

and Missouri cited by the CDC failed to isolate the impact of masks and did not make 

comparisons with schools that did not require masks. 

Schools often “layer” masking with other measures to reduce the spread of 

COVID, making it challenging to measure the independent impact of mask- 

wearing. 

» Not statistically significant — Studies that do show a reduction in COVID transmission 

with masks in school produced results that were not statistically significant. 

« Lack of randomized controlled trials (‘RCTs") — Studies have been largely 

observational and “provide less direct evidence of the effectiveness of face coverings 

than RCTs.” 

+ Not specific to students or schools — A 2021 randomized controlled trial conducted in 

Bangladesh reported that surgical masks were effective at reducing rates of 

symptomatic COVID infection, but it did not include children in the study, leading to 

some experts questioning the applicability of this research in education settings. 

The same criticism applies for studies that showed universal masking (not 

masking in schools) reduces COVID transmission. 

    

HARMFUL EFFECTS OF MASK WEARING ON CHILDREN: 

+ Masks impair verbal and non-verbal communication between teachers and students. 

It can be harder to hear and understand speech with masks. 

In a survey conducted by the UK DfE, 80% of students reported that wearing a 

mask made it difficult to communicate, and 55% felt it made learning more 

difficult. 94% of school leaders and teachers reported that masking made 

communication more difficult. 

o Young children need to see full faces to learn language and identify emotions. 

o Masks impair face recognition and identification. 

o Masks can be especially detrimental to students with hearing impairments. 

« Masks block emotional signaling between teachers and students. 

o Emotions are a major driver of group cohesion. 
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Masks hinder social perception and interfere with social interaction, emotional 

bonding, and emotional development. 

« Physical side effects of mask use include headaches, dermatitis with rashes and 

redness, and discomfort. 

N95 or KN95 masks can be uncomfortable for children to wear (N95s are not 

sized for children) and “hinder communication more than other types of masks.” 

JURISDICTIONAL SCAN: 

o World Health Organization 

o Advises against masks for kids under the age of 6 

Advises only selectively for kids between the ages of 6 and 11 

e United Kingdom & Europe 

o The European Centre for Disease Prevention and Control 

« Advises against masks for any children in primary school 

United Kingdom: 

= No face coverings needed in classrooms and school communal areas 

= Masks have never been advised for children under the age of 11 

Denmark: 

= Masking rules generally do not apply to children under the age of 12 

Sweden: 

= The use of face masks is not required for students while at school 

Finland 

= Masking rules do not apply to children under the age of 12 

o Norway: 

= Masking rules do not apply to children under the age of 12 

* The use of face masks is not required for students while at school 

o Netherlands: 

= Masking rules do not apply to children under the age of 12 

e United States: 

o The American Federation of Teachers “supports a path away from school mask 

mandates.” 

o Four states banned mask mandates in schools: Florida, Oklahoma, Texas and 

Utah. 

= Six additional states have bans that are either blocked, suspended, or not 

being enforced: Arizona, Arkansas, lowa, South Carolina, Tennessee, 

and Virginia. 

14 states plus the District of Columbia require masks in schools. 
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From: Scott Fullmer <Scott.Fullmer@gov.ab.ca> 
Sent: Monday, February 07, 2022 2:13 PM 
To: Mark Hicks; Kait Wolfert; Mugove Manjengwa; Deena Hinshaw; Fiona Cavanagh; Elena 

Kubatka-Willms; Alex Alexander 
Subject: FW: School Masking Evidence Summary 

Hello everyone, we went back through the evidence on school transmission and found the new material on how 
effective in schools some of the mitigation measures have been in the literature. Let me know if this is what your looking 
for. 

Summary 

1. According to the research literature, wearing masks can be effective in contributing to reducing transmission of 
COVID-19 in public and community settings. This is informed by a range of research, including randomised 
control trials, contact tracing studies, and observational studies. 
The evidence for protection from masks, in schools is less direct—and it might be small but taken together 
support the conclusion that face coverings in schools can contribute as part of a host of measures to reduce 
transmission. What data do exist have been interpreted into guidance in many different ways. The World 
Health Organization, for example, does not recommend masks for children under age 6. The European Centre 
for Disease Prevention and Control recommends against the use of masks for any children in primary school. In 
North America masking in schools was part of public health guidelines as schools returned after the first and 
second waves. 

Studies find that transmission in schools has remained limited and comparable to the wider community 
under a wide range of prevention measures such as masking, cohorting, cancelling higher-risk activities, 
distancing, hygiene protocols, reduced class size and enhanced ventilation. 
The studies available were performed prior to the emergence of the Omicron VOC. 

Systematic Reviews of Multiple Measures 
1. The evergreen MacMaster University literature review (49 studies) (August 2021) reports wide variability in policies 

in place across different jurisdictions limiting the ability to evaluate the impact of specific measures or make best 
practice recommendations for daycare or school settings due to variability in the combination of measures 
implemented. However, implementation of infection control measures is critically important to reducing 
transmission, especially when community transmission rates are high. 

o There is evidence that wearing masks, maintaining at least 3ft of distance (especially amongst staff), 
restricting entry to the school to others, cancelling extracurriculars, introducing outdoor instruction, and 
daily symptom screening reduce the number of cases within schools; 

o There are inconsistent findings for associations between ventilation, and class size. 
© Hybrid or part-time in-person learning appears to be associated with higher incidence compared to full-time 

in-person. 

2. InJuly 2021, European Centre for Disease Control and Prevention published its second update to its review of 
COVID-18 in children and the role of school settings in transmission. The review examined case-based 
epidemiological surveillance analysis from The European Surveillance System, grey, pre-print and peer reviewed 
scientific literature, focusing on studies published in 2021; and modelling of the effects of closing schools on 
community transmission based on data from the ECDC-Joint Research Centre (JRC) Response Measures Database. 

o Similar to the literature review produced by Macmaster University, this report that implementing multiple 
physical distancing and hygiene measures can significantly reduce the possibility of transmission within 
schools (high confidence), including



* De-densification {classroom distancing, staggered arrival times, cancellation of certain indoor 
activities, especially among other students) 

* Hygiene measures (handwashing, respiratory etiquette, cleaning, ventilation, and face masks for 

certain age groups). 

* Timely testing and isolation or quarantine of symptomatic cases is important. Rapid antigen tests 

should be considered 

3. The latest Cochrane literature review examined evidence is up to December 2020 on which measures implemented 
in the school setting allow schools to safely reopen, stay open, or both, during the COVID-19 pandemic. The review 

suggests that many measures implemented in the school setting can have positive impacts on the transmission of 
SARS-CoV-2, and on healthcare utilisation outcomes related to COVID-19. 

© Measures reducing the opportunity for contacts: by reducing the number of students in a class or a school, 
opening certain school types only (for example primary schools) or by creating a schedule by which students 
attend school on different days or in different weeks, the face-to-face contact between students can be 
reduced. 

» All 23 studies showed reductions in the spread of the virus that causes COVID-19 and the use of the 

healthcare system. Some studies also showed a reduction in the number of days spent in school due 
to the intervention. 

© Measures making contacts safer: by putting measures in place such as face masks, improving ventilation by 
opening windows or using air purifiers, cleaning, handwashing, or modifying activities like sports or music, 
contacts can be made safer. 

* Five (of 11) of these studies combined multiple measures, which means we cannot see which 
specific measures worked and which did not. Most studies showed reductions in the spread of the 
virus that causes COVID-19; some studies, however, showed mixed or no effects. 

o Surveillance and response measures: screening for symptoms or testing sick or potentially sick students, or 
teachers, or both, and putting them into isolation (for sick people) or quarantine (for potentially sick 
people). 

* Twelve (of 13) studies focused on mass testing and isolation measures, while two looked specifically 
at symptom-based screening and isolation. Most studies showed results in favour of the 

intervention, however some showed mixed or no effects. 

o Multicomponent measures: measures from categories 1, 2 and 3 are combined. 

= Three studies assessed physical distancing, modification of activities, cancellation of sports or music 
classes, testing, exemption of high-risk students, handwashing, and face masks. Most studies 

showed reduced transmission of the virus that causes COVID-19, however some showed mixed or 
no effects. 

  

Transmission Compared to the Community 

o These 4 studies in Vancouver, Georgia, and Italy were some of the earlier studies in the first/second wave 

that found that students were less of a risk for secondary infections compared to teachers however, 
teachers rates of infection were no higher than other members of the community in occupations outside the 
home. 

* Vancouver (Oct 2020-May 2021) Goldfarb et al. seroprevelance study showed no detectable 
increase in SARS-CoV-2 infections in school staff working in Vancouver public schools following a 
period of widespread community transmission compared to the community. These findings 
corroborate claims that, with appropriate mitigation strategies in place, in-person schooling is not 
associated with significantly higher risk for school staff. 

e Of the 1,556 school staff who had their blood sample tested, 2.3% tested positive for 
antibodies. This percentage was similar to the number of infections in a reference group of 
blood donors matched by age, sex and area of residence. 

*  NPIs: (Physical distancing, Enhanced cleaning, Enhanced ventilation, Cohorts, Screening 
(staff and students), Regular surface cleaning, Unidirectional flow of students, Masks (not 
mandatory until Feb 2021 for grades 6-12 and for grades 4-12 in Apr 2021), Hand hygiene



(hand sanitizer in classrooms and common areas), Quarantine policies, Staggered recess and 
lunch breaks) 

* Georgia CDC Study —USA (Dec 2020-jan 2021) Gettings, J.R., et al. found that masking teachers was 
associated with a statistically significant decrease in COVID transmission, but masking students was 
not. 

* NPI's: (enhanced cleaning, enhanced ventilation, hand hygiene, masks — except during 
sports, and physical distancing) 

e Highest Secondary Attack Rates were: 

o Indoor High-contact sports settings - 23.8% 

o staff meetings/lunches - 18.2% 
o Elementary school classrooms 9.5% 

e Lowest Secondary Attack Rates: 

o Asymptomatic Students — 2.3% 
o Elementary Students — 2.7% 

* The SAR was higher for staff 13.1% vs student index cases 5.8% and for symptomatic 10.9% 
vs asymptomatic index cases 3.0 

* Inschool settings, J. Gettings et al. paint out that in addition to masking, schools that 
improved ventilation through dilution methods alone, COVID-19 incidence was 35% lower, 
whereas in schools that combined dilution methods with filtration, incidence was 48% 
lower. 

* Italy (Sept 302020-Feb 2021) Gandini et al. performed a cross-sectional and prospective cohort 
study in Italy during the second COVID-19 wave (from September 30, 2020 until at least February 28 
2021. Incidence and positivity were lower amongst elementary and middle school students 
compared to general population; incidence was higher in high school students in 3 of 19 regions. 
Incidence in teachers was no different from other occupations after adjusting for age. 

* NPI's: (Ban on sports and music, Frequent ventilation, Hand hygiene, Masks (staff, high 
school students), Negative test following exposure (some schools), Physical distancing (1m 
between seats), Reduced school hours, Temperature check, Unidirectional flow of students) 

* Georgia - USA (Dec 2020-Jan 2021) J. A. W. Gold et al. examined incidence in a Georgia school 
district during December 1, 2020-January 22, 2021 identified nine clusters of COVID-19 cases 
involving 13 educators and 32 students at six elementary schools. Two clusters involved probable 
educator-to-educator transmission that was followed by educator-to-student transmission in 
classrooms and resulted in approximately one half (15 of 31) of school-associated cases. Preventing 
SARS-CoV-2 infections through multifaceted school mitigation measures and COVID-19 vaccination 
of educators is a critical component of preventing in-school transmission. 

* NPI's: (Masks - except while eating, Plastic dividers on desks but students sat less than 3 
feet apart) 

+ 

Impact of Multiple Mitigation Measures 
4. These observational studies that assess the use of multiple interventions in schools and are a good example of the 

kinds of studies that show mixed results (as was noted in the systematic reviews) 
o Utah — USA (Dec 2020-Jan 2021) R. B. Hershow et al. reviewed K-6 schools opening in Salt Lake County, 

Utah, from Dec 3 — Jan 21, 2021. Despite high community incidence and an inability to space students’ 
classroom seats 26 ft apart, this investigation found low SARS-CoV-2 transmission and no school-related 
outbreaks in 20 Salt Lake County elementary schools with high student mask use and implementation of 
multiple strategies to limit transmission. 

* NPIs: (6ft distance, High mask use (86%), 81% in-person learning, Plexiglass barriers for teachers, 
Staggered mealtimes) 

®* Other studies, similar to the Utah in North Carolina, Wisconsin, and Missouri, isolated the impact of 
masks specifically, but showed that taken together mitigation strategies reduced transmission. 

o Florida, New York, Mass — USA (2020-21) E. Oster et al reported on the correlation of mitigation practices 
with staff and student COVID-19 case rates in Florida, New York, and Massachusetts during the 2020-2021 
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school year focusing on student density, ventilation upgrades, and masking. Ventilation upgrades are 
correlated with lower rates in Florida but not in New York. Did not find any correlations with mask 
mandates. All rates are lower in the spring, after teacher vaccination is underway. 

* NPI's Varied by state: (Cohorts, Enhanced ventilation, Masks, Reduced student density, Physical 
distancing (6 ft.), Symptom screening, Temperature checks) 

USA All States (Dec 2020-Feb 2021) J. Lessler et al. For every additional measure implemented there was a 
decrease in odds of a positive test (adjusted OR: 0.93, 95% C1=0.92,0.94); symptoms screening was 
associated with the greatest risk reduction. When 7 or more IPAC measures were implemented, risk largely 
disappeared (with a complete absence of risk with 10 or more IPAC measures). Among those reporting 7 or 
more mitigation measures, 80% reported student/teacher mask mandates, restricted entry, desk spacing and 
no supply sharing. Outdoor instruction, restricted entry, no extracurriculars, and daily symptom screening 
were associated with significant risk reductions. 

= NPI's: (Cancelled extracurriculars, Closed common spaces (playgrounds, cafeterias), Cohorting, 
Masks, Physical distancing (extra space, separators between desks), Reduced class size, 
Restricted entry, Symptom screening) 

A Science Magazine Summary on in-person schooling concludes that in-person schooling carries with it 
increased COVID-19 risk to household members; but also evidence that common, low cost, mitigation 
measures can reduce this risk 

= School-based mitigation measures are associated with significant reductions in risk, particularly 
daily symptoms screens, teacher masking, and closure of extra-curricular activities. 

= Apositive association between in-person schooling and COVID-19 outcomes persists at low 
levels of mitigation, but when seven or more mitigation measures are reported, a significant 
relationship is no longer observed. 

o Regression treating each individual mitigation measure as having an independent effect 
shows that daily symptom screening is clearly associated with greater risk reductions 
than the average measure with some evidence that teacher mask mandates and 
cancelling extra-curricular activities are also associated with larger reductions than 
average. 

o In contrast, closing cafeterias, playgrounds and use of desk shields are associated with 
lower risk reductions (or even risk increases); however this may reflect saturation 
effects as these are typically reported along with a high number of other measures. 
Notably, part-time in-person schooling is not associated with a decrease in the risk of 
COVID-19-related outcomes compared to full-time in-person schooling after accounting 
for other mitigation measures.
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Evidence on Masking Alone 

° In community settings the conclusion on the effectiveness of face coverings to reduce transmission of COVID-19 
in community settings is informed by a range of research, including transferable insight from other contagious 
diseases, modelling studies, laboratory experiments, contact tracing studies, and observational studies. The 
addition of randomised control trials and substantially more individual-level observational studies has increased 
the strength of the conclusions and strengthens the evidence for the effectiveness of face coverings in reducing 
the spread of COVID-19 in the community, through source control, wearer protection, and universal masking. 

* There are only 2 RCTs that have been done during the pandemic on masking (1 non-peer-reviewed report, both 
rated as medium quality) provided evidence on the effectiveness of face coverings to reduce transmission of 
COVID-18, for universal masking (Bangladesh) and 1 for wearer protection (Denmark)! 

= Denmark RCT in Spring 2020 (H. Bundgaard et al.) The first was conducted in Denmark in the 
spring of 2020 and found no significant effect of masks on reducing COVID-19 transmission 

* Adults who spent 3 hours or more a day outside the home and did not wear a face 
covering while at work were randomised either to wearing study-provided surgical 
masks outside the home or no intervention.



There was a small, non-significant reduction in COVID-19 infections reported in the 
group that wore surgical masks: 42 of 2,392 participants (1.8%) developed COVID-19 in 
the intervention group compared with 53 of 2,470 participants (2.1%) in the control 
group. 

The study was inconclusive, reporting a non-significant reduction in COVID-19 infections 
from wearer protection using surgical masks, but the results lacked precision due to an 
insufficiently large sample size and low prevalence in the study population, so few 
participants developed COVID-19. 

Bangladesh RCT in 2021 (J. Abaluck et al.) - reported that surgical masks {but not cloth) were 
modestly effective at reducing rates of symptomatic infection. However, neither of these studies 
included children, let alone vaccinated children. 

Randomized trial involving nearly 350,000 people across rural Bangladesh. The study's 
authors found that surgical masks — but not cloth masks — reduced transmission of 
SARS-CoV-2 in villages where the research team distributed face masks and promoted 
their use. 

The study linked surgical masks with an 11% drop in risk, compared with a 5% drop for 
cloth. That finding was reinforced by laboratory experiments whose results are 
summarized in the same preprint. The data show that even after 10 washes, surgical 
masks filter out 76% of small particles capable of airborne transmission of SARS-CoV-2, 
says Mushfiq Mobarak, an economist at Yale University in New Haven, Connecticut, and 
a co-author of the study. By contrast, the team found that 3-layered cloth masks had a 
filtration efficiency of only 37% before washing or use. 

e The UK PHE has produced two literature reviews on masking 
© In community they assembled a committee to evaluate this evidence from their most recent literature 

review on face coverings in community included 25 studies (including 9 preprints and 2 non-peer 
reviewed reports): 2 randomised controlled trials (RCTs) and 23 observational studies. The evidence 
predominantly suggests that face coverings reduce the spread of COVID-19 in the community. 

Respiratory Evidence Panel: evidence suggests that all types of face coverings are, to some 
extent, effective in reducing transmission of SARS-CoV-2 in both healthcare and public, 
community settings — this is through a combination of source control and protection to the 
wearer (high confidence). 

8 contact tracing studies suggested that contacts of primary cases were less likely to 
develop COVID-19 if either the primary case or the close contact, or both, wore a face 
covering. 

11 observational association studies had mixed results, with 6 studies suggesting face 
coverings were associated with reduced COVID-19 transmission and 5 suggesting no 
statistically significant association. 

o Inthe school setting (Jan 2022) they conducted a literature review as well as publishing the results of 
their own study that looked at schools with mask mandates in secondary schools. The literature review 
on the Evidence of associations between COVID-19 and the use of masks in educational settings was 
inconclusive, but some studies showed higher rates of COVID-19 in schools without mask requirements 
for students. 

“The new study presented in this report is a comparison of covid absence rates 2-3 weeks later 
in 123 schools which introduced masks on the 1st October 2020 with covid absence rates in 
1192 schools which did not have a policy of mask wearing in school. 
There were several differences between the two sets of schools included in this study including 
the covid absence rates at the start of the study (the schools which introduced masks had much 
higher rates). The researchers tried to adjust for these factors in their analysis. 

No Reduction in the UK with Masks in Schools: Schools where face coverings were 
used in October 2021 saw a reduction two to three weeks later in Covid absences from 
5.3% to 3% - a drop of 2.3 percentage points. 

 



* In schools which did not use face coverings absences fell from 5.3% to 3.6% - a fall of 

1.7 percentage points (not statistically significant) 

e Public Health Ontario has also assessed most of this evidence as well and summarized that several studies found 

that mask mandates in schools have been associated with lower incidence of SARS-CoV-2 infection. Many of the 

studies examining COVID-19 incidence in schools had layered Infection prevention and control measures in 

place, so it was challenging to measure the independent Impact of mask-wearing. 

* There are 3 commonly cited studies (all rated as low quality) assessing whether wearing a face covering was 

effective in schools in the UK, US and Germany in autumn and winter 2020, and in a summer camp in the US in 

summer 2020. These results provide less direct evidence of the effectiveness of face coverings than either the 

RCTs or contact tracing, but still provide evidence on the difference in COVID-19 transmission between people 

who did and did not wear face coverings in school and summer camp settings. 

o California Study: D. Cooper et al. in a prospective cohort study in the US assessed whether face 

coverings were effective as universal masking in four schools in Autumn to Winter 2020 found SARS- 
CoV-2 infections in 17 learners (N=320) only during the surge. School A {97% remote learners) had the 

highest infection (10/70, 14.3%, p<0.01) and 1gG positivity rates (13/66, 19.7%). School D (93% on-site 

learners) had the lowest infection and IgG positivity rates (1/63, 1.6%). Mitigation compliance [physical 

distancing (mean 87.4%) and face covering (91.3%])] was remarkably high at all schools. 

o Germany Study: Theuring et al. in a cross-sectional study in Germany (n=177 primary school students, 

n=175 secondary school students and n=142 staff members) assessed whether face coverings were 

effective as wearer protection in 12 primary and 12 secondary schools in Germany in November 2020. It 

concluded that prevalence increased with inconsistent facemask-use in school, walking to school, and 

case-contacts outside school. 

o US Summer Camp Study: S. Suh et al. conducted a cross-sectional study (n=486 US summer camps 

comprising 89,635 campers) assessed whether face coverings were effective as universal masking in 486 

summer camps in the US in summer 2020. It found in both single and multi-NP1 analyses, the risk of 

COVID-19 cases was lowest when campers always wore facial coverings. 

More recent evidence from Delta Wave and CDC Commissioned Studies 

To demonstrate any independent effect of masks on COVID-19 transmission requires comparing communities with 

similar vaccination rates or statistically controlling for differences in vaccination rates or other covariates. Without 
making these adjustments, it is difficult to attribute differences in case rates, or differences in in-school 
transmission, to mask wearing in school. 

When CDC examined the evidence on school transmission, it concluded that the preponderance of the available 
evidence from United States schools indicates that even when students were placed less than 6 feet apart in 

classrooms, there was limited SARS-CoV-2 transmission when other layered prevention strategies were 

consistently maintained; notably, masking and student cohorts. 

  

O 
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The Oct 2021 Arizona CDC Study (M. Jehn et al.) in the Maricopa and Pima Counties concluded that schools 

without mask mandates were more 3.5 times likely to have COVID-19 outbreaks than schools with mask 

mandates. The study noted that given the high transmissibility of the SARS-CoV-2 B.1.617.2 (Delta) variant, 
universal masking, in addition to vaccination of all eligible students, staff members, and faculty and 
implementation of other prevention measures, remains essential to COVID-19 prevention in K-12 settings. 

» However, the study has been found to have numerous flaws as pointed out in this Atlantic Article — 

including a failure to quantify the size of outbreaks and failure to report testing protocols for the 

students. They also do not control for different vaccination rates in the counties, meaning that 

vaccination could have played a bigger role than masking. 

Another Oct 2021 CDC study by S. E. Budzyn et al. found that U.S. counties without mask mandates saw 
larger increases in pediatric COVID-19 cases after schools opened, but again did not control for important 
differences in vaccination rates, stating it will be done at a later date. 

o The study examined 520 counties from July to September, 62% of which didn't have a school mask 
requirement. 

= Over the two-week period before and after school started, counties with school mask 
requirements saw their COVID-19 rates rise by 16 daily cases per 100,000 children, on 

average.



= Meanwhile, counties without school mask requirements saw their COVID-19 rates rise by 

35 daily cases per 100,000 children, as shown in the chart below. 
70 
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° These smaller studies are often shared online to show that there isn’t a difference between schools that mask during 
the Delta variant’s spread in the US: 

o InTennessee, two neighboring counties with similar vaccination rates, Davidson and Williamson, have 
virtually overlapping case-rate trends in their school-age populations, despite one having a mask mandate 
and one having a mask opt-out rate of about 23 percent. 

o Another recent analysis of data from Cass County, North Dakota by Tracy Hoeg, comparing school districts 
with and without mask mandates, concluded that mask-optional districts had lower prevalence of COVID-19 
cases among students this fall. 

 



maelrel=Tp Elo [Nol BS (Volta Weta To] lina ST tM (a WAYS [Y/R OE Ho VAIYICTE § 
School System # Fargo Public Schools e@ West Farga 

Pe
rc
en
ta
ge
 

Cct 2021 Mov 2021 
Date 

   
  

o Analyses of COVID-19 cases in Alachua County, Florida, also suggest no differences in mask-required versus 

mask-optional schools. 

COVID-19 Cases in Alachua County Schools 
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Acting Director, Health Evidence & Policy 

Research and Innovation Branch 

Health Standards, Quality and Performance 
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Alberta Health 
Phone: 780-415-2811 
Mobile: 587-784-4624 

19th Floor, ATB Place North| 10025 Jasper Avenue NW | Edmonton, AB TS) 156 | 

Alberton 
Government 

[1 Both studies were used to guide previous advice on masking in Alberta, both excluded children 

Classification: Protected A 
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COVID-19 Situation Update 
Epidemiology and Surveillance 

08 February, 2022 

  

  

Note: This report was generated on 08 February, 2022 for data reported up to end-of-day 07 February, 2022. 

Summary 

° 28,265 active cases in Alberta 

° There has been a weekly average of 1.7% of COVID cases screened for variants (excluding the last two days 

due to reporting delays). 

° On 07 February, 2022, there was: 

- an increase of 1,733 cases (+1,537 confirmed cases and +196 probable cases) 

- a net change of 1,667 cases (net change includes adjustments such as removing out of province 

cases and confirming or removing probable cases) 

- an additional 253 variant of concern cases (142,420 total) 

- an increase of 4,269 tests (6,793,485 total) and 819 people tested for the first time (2,717,900 total) 

. 14 new deaths reported in the last 24 hours. One (1) previously reported death was determined to be non- 

COVID; as a result, the total death count will increase by 13. 

° The testing positivity rate is 36.4% 

° There are 1,911 active and 19,418 recovered cases at long term care facilities and supportive/home living 

sites. 1,599 residents at these facilities have died. To date, 1,599/3,686 (43%) of deaths have been in long 

term care facilities or supportive/home living sites. 

° 477,767 people recovered from COVID-19 (an additional 3483 people) 

ALBERTA CASES 

Table 1: Case information by Zone 

Case Active cases in Current Current ICU 

Zone* numbers community hospitalizations admissions** Deaths Recovered 

Calgary 206,337 10,549 597 44 998 194,193 

Central 50,671 3,084 168 6 456 46,963 

Edmonton 163,289 7,657 641 61 1,468 153,523 

North 56,246 2,670 127 6 438 53,011 

South 32,119 2,403 90 12 326 29,300 

Unknown 1,056 279 0 0 0 777 

Total 509,718 26,642 1,623 129 3,686 477,767 

*Zone of current hospitalization and current ICU admission based on location of hospitalization not zone of patient 
residence. 

**|CU cases are a subset of those in hospital. 

Classification: Protected A 

Classification: Protected A



Table 2: Case difference by Zone 

Zone 

Calgary 

Zone 

Central 

Zone 

Edmonton 

Zone 

North 

Zone 

South 

Zone 

Unknown 

Total 

Cases on 

February 

07, 2022 

206,337 

50,671 

163,289 

56,246 

32,119 

1,056 

509,718 

Difference 

(February 

06- 

February 

07) 

801 

139 

471 

160 

137 

25 

1733 

Table 3: Variants of Concern by Zone 

Zone 

Calgary Zone 

Central Zone 

Edmonton Zone 

North Zone 

South Zone 

Unknown 

Alberta 

Alpha 

20045 

5458 

11429 

6253 

2686 

0 

45871 

Beta 

79 

Delta 

16381 

8565 

22948 

14173 

6137 

4 

68208 

Gamma Kappa Omicron Total 
804 6 12528 49843 

192 0 1604 15821 

1063 i3 8692 44210 

768 0 1387 22615 

97 0 971 9891 

0 0 36 40 

2924 19 25218 142420 

Table 4: Variants of Concern (active cases only) by Zone 

Zone 

Calgary Zone 

Central Zone 

Edmonton Zone 

North Zone 

South Zone 

Unknown 

Alberta 

Delta 
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19 

Classification: Protected A 

Classification: Protected A 

Omicron 

432 

158 

Total 

442 

162 

517 

129 

101 

0 

1351
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Figure 1: COVID-19 cases in Alberta by day and case status
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Figure 3: Total tests for COVID-19 in Alberta per day 
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CANADIAN CASES (UPDATED TUESDAYS AND FRIDAYS) 

Table 3: Cases and testing within past seven days, current hospitalization and ICU, and deaths within past 7 days 
for Canada’s 6 largest provinces as of February 07, 2022 

Cases in past 7 days 

Province # Cases 

Alberta 14,073 

British Columbia 9,310 

Saskatchewan 4,652 

Manitoba 3,095 

Ontario 22,855 

Quebec 21,075 

Per 10,000 

0
0
0
0
 

©®
O®

 31.89 

18.22 

39.37 

22.47 

15.54 

24.68 

23.576 

PCR tests in past 7 days 

# Tests 

40,362 

43,167 

14,901 

12,010 

150,620 

150,463 

Per 10,000 

@® 9146 

@ 384.46 

© 12610 

® 87.19 

© 102.38 

© 176.23 

96.919 

# Cases 

1,623 

987 

332 

529 

2,155 

2,380 

Current hospitalizations 

Per 10,000 

0
0
0
0
0
0
 3.68 

1.93 

2.81 

3.84 

1.46 

2.79 

2.799 

# Cases 

Current ICU 

129 @ 0.2923 

141 @ 0.2759 

31 0.2623 

35  @ 0.2541 

486 @ 0.3303 

178  ( 0.2085 

0.2691 

Per 10,000 # Cases 

107 

Notes: Green circles indicate rates that sit under the median of the six provinces (for testing, green indicates over the median). For consistency, 
numbers are extracted at the same time; as a result, data for Alberta may not reflect the current numbers reported elsewhere in this document. 
Hospitalization and ICU counts reflect current numbers {not cumulative). Hospitalization counts includes ICU. 

Figure 4: Confirmed COVID-19 cases (per 10,000) over time in Alberta vs. Canada and select provinces as of 
February 07, 2022 
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Figure 5: Active COVID-19 cases (per 10,000) over time in Alberta vs. Canada and select provinces as of February 

07, 2022 
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Note: March 30, 2020 is the most historic date data are available for all provinces. As of July 17, 2020, Quebec implemented a new definition for 

estimating the number of people recovered. This results in a significant increase in the number of recovered individuals in Quebec and Canada 

and, therefore, a significant decrease in the number of active cases in both Quebec and across Canada. This definition has been applied to historic 

data. August 10, 2020 Quebec changed their methods and applied them retrospectively so number may vary from previous reports. 
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OUTBREAK TRACKING 

Table 5: Open outbreaks by municipality and location type 

Municipality 

Edmonton 

Edmonton 

Red Deer 

Edmonton 

Westlock 

High River 

Calgary 

Calgary 

Fort Mcmurray 

Calgary 

Edmonton 

Calgary 

Lethbridge 

Calgary 

Red Deer 

Edmonton 

Ponoka 

Edmonton 

Calgary 

Edmonton 

Edmonton 

Leduc 

Calgary 

Edmonton 

Innisfail 

Lacombe 

Edmonton 

Lac La Biche 

Edmonton 

Edmonton 

Calgary 

Edmonton 

Redwater 

Location 

Type 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Classification: Protected A 

Classification: Protected A 

Outbreak Facility 

University of Alberta - Division of 

Infectious Diseases 

Royal Alexandra Hospital 

Red Deer Regional Hospital Centre 

Misericordia Community Hospital 

[EDM] 
Westlock Healthcare Centre [NOR] 

High River General Hospital 

Rockyview General Hospital [CAL] 

Foothills Medical Centre 

Northern Lights Regional Health 

Centre 

Peter Lougheed Centre [CAL] 

Grey Nuns Community Hospital - 

In-Patient 

Foothills Medical Centre 

Chinook Regional Hospital [SOU] 

Rockyview General Hospital [CAL] 

Red Deer Regional Hospital Centre 

Royal Alexandra Hospital 

Ponoka Hospital And Care Centre 

University of Alberta Hospital 

Foothills Medical Centre 

Royal Alexandra Hospital 

Royal Alexandra Hospital 

Leduc Community Hospital 

Foothills Medical Centre - Inpatient 

Royal Alexandra Hospital - Unit 

G21 

Innisfail Health Centre 

Lacombe Hospital and Care Centre 

Royal Alexandra Hospital 

William J. Cadzow - Lac La Biche 

Healthcare Centre, Acute Care 

[NOR] 
Misericordia Community Hospital 

[EDM] 

Grey Nuns Community Hospital - 

In-Patient 

Peter Lougheed Centre [CAL] 

Misericordia Community Hospital 

[EDM]) 

Redwater Health Centre 

Cases 

43 

32 

30 

29 

27 

26 

23 

22 

19 

18 

17 

15 

15 

15 

14 

14 

14 

14 

13 

12 

12 

11 

11 

11 

Active 

15 

Recovered Deaths 
28 

16 

14 

22 

23 

22 

17 
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Calgary 

Edmonton 

Edmonton 

Edmonton 

Red Deer 

Medicine Hat 

Edmonton 

High River 

Edmonton 

Edmonton 

Medicine Hat 

Edmonton 

Medicine Hat 

Edmonton 

Edmonton 

Lethbridge 

Calgary 

Edmonton 

Rocky Mountain 

House 

Red Deer 

Drumheller 

Edmonton 

Calgary 

Calgary 

Stettler 

Calgary 

Ponoka 

Barrhead 

Edmonton 

Leduc 

Edmonton 

Edmonton 

Edmonton 

Edmonton 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Classification: Protected A 

Classification: Protected A 

Southern Alberta Forensic 

Psychiatry Services 

Grey Nuns Community Hospital - 

In-Patient 

Royal Alexandra Hospital 

Misericordia Community Hospital 

[EDM] 

Red Deer Regional Hospital Centre 

Medicine Hat Regional Hospital 

[SOU] 

University of Alberta - Unit 5E3 

High River General Hospital 

University of Alberta - Inpatient 

Grey Nuns Community Hospital - 

In-Patient 

Medicine Hat Regional Hospital 

[SOU] 

University of Alberta - Unit 4A7 

Medicine Hat Regional Hospital 

[SOU] 

West Edmonton Kidney Care 

Dialysis Unit 

Royal Alexandra Hospital - Unit 

G24 

Chinook Regional Hospital [SOU] 

Peter Lougheed Centre [CAL] 

Glenrose Rehabilitation Hospital 

Rocky Mountain House Health 

Centre - Emergency 

Red Deer Regional Hospital Centre 

Drumheller Health Centre 

University of Alberta Hospital 

Foothills Medical Centre 

South Health Campus [CAL] 

Stettler Hospital and Care Centre 

[CEN] 
Rockyview General Hospital - 

Inpatient 

Centennial Centre - Mental Health 

and Brain Injury 

Barrhead Healthcare Centre 

Grey Nuns Community Hospital - 

In-Patient 

Leduc Community Hospital 

Royal Alexandra Hospital - Unit 

G34 

Alberta Hospital [EDM] 

University of Alberta - Inpatient 

Glenrose Rehabilitation Hospital 
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Blairmore 

Ponoka 

St Paul 

St. Albert 

Lethbridge 

Calgary 

Calgary 

Grande Prairie 

Edmonton 

St. Albert 

Edmonton 

Edmonton 

Elk Point 

Edmonton 

Calgary 

Calgary 

Calgary 

Calgary 

Calgary 

Calgary 

Edmonton 

Calgary 

Calgary 

Calgary 

Calgary 

Calgary 

Calgary 

Brooks 

Calgary 

Edmonton 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Acute Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Classification: Protected A 

Crowsnest Pass Health Centre 

Centennial Centre - Mental Health 

and Brain Injury 

St. Therese - St. Paul Healthcare 

Centre 

Sturgeon Community Hospital 

Chinook Regional Hospital 

Foothills Medical Centre 

Foothills Medical Centre 

Grande Prairie Regional Hospital 

Misericordia Community Hospital 

[EDM] 
Sturgeon Community Hospital 

Royal Alexandra Hospital 

Alberta Hospital Edmonton 

Elk Point Healthcare Centre, Acute 

Care 

University of Alberta Hospital 

AgeCare Seton 

AgeCare Glenmore 

Agecare Skypointe 

Mayfair Care Centre, Travois 

Holdings [CAL] 

Dr. Vernon Fanning Centre, 

Carewest [CAL] 

Bethany, Calgary [CAL] 

Chartwell - Griesbach 

Mckenzie Towne Continuing Care 

CareWest George Boyak 

Bow View Manor 

Cedars Villa, Extendicare [CAL] 

Carewest Sarcee 

Carewest, Glenmore Park 

AgeCare Sunrise Gardens 

Trinity Lodge 

Allen Gray Continuing Care Centre 

[EDM] 
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17 
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106



Calgary 

Calgary 

Edmonton 

Calgary 

Calgary 

Sherwood Park 

Edmonton 

Calgary 

High River 

St. Albert 

Calgary 

Calgary 

Calgary 

St. Albert 

Calgary 

Edmonton 

Edmonton 

Westlock 

Lethbridge 

Edmonton 

Wainwright 

Edmonton 

Viking 

Edmonton 

Strathmore 

Edmonton 

Classification: Protected A 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Garrison Green, Carewest [CAL] 

Cambridge Manor 

Lewis Estates Retirement 

Residence [EDM] 

Sage Hill Retirement Residence 

Intercare Chinook Care Centre 

Capital Care Strathcona Campus 

Lynnwood - Capital Care [EDM] 

Colonel Belcher LTC, Carewest 

[CAL] 

Seasons Retirement Home High 

River 

Youville Home [EDM] 

Covenant Care St. Teresa 

The Manor Village Fish Creek Park 

Bethany Riverview 

Chartwell St Albert Retirement 

Residence 

Beverly, Lake Midnapore (Agecare) 

[CAL] 

Miller Crossing Care Centre [EDM] 

Shepherd's Care Kensington Village 

LTC 

Smithfield Lodge [NOR] 

Edith Cavell Care Centre [SOU] 

Jasper Place Continuing Care 

Centre [EDM] 

Wainwright Health Centre 

Capital Care Grandview 

Extendicare Viking 

Hardisty Care Centre [EDM] 

AgeCare Sagewood 

Edmonton People In Need Society 

77 

77 

76 

75 

74 

74 

73 

72 

71 

70 

65 

65 

62 

61 

60 

59 

56 

55 

54 

54 

51 

51 

50 

50 

50 

49 

20 

12 

18 

10 

12 

57 

73 

72 

61 

59 

60 

59 

67 

52 

54 

46 

64 

56 

50 

47 

51 

51 

49 

42 

45 

47 

43 

40 

42 

45 

44



Edmonton 

Leduc 

Edmonton 

Edmonton 

Medicine Hat 

Red Deer 

Parkland County 

Camrose 

St. Albert 

Spruce Grove 

Innisfail 

Edmonton 

Edmonton 

Brooks 

Red Deer 

Grande Prairie 

Calgary 

Edmonton 

Pincher Creek 

Edmonton 

Edmonton 

Edmonton 

Calgary 

Calgary 

Calgary 

Grande Prairie 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Classification: Protected A 

Chartwell Heritage Valley 

Retirement Residence 

Lifestyle Options - Leduc [EDM] 

Shepherd Care Kensington 

Norwood - Capital Care [EDM] 

Masterpiece River Ridge {SOU} 

Extendicare Michener Hill [CEN] 

Everglades Special Care Lodge 

Seasons Camrose 

Chateau Mission Court [EDM] 

Copper Sky Lodge 

Autumn Grove Lodge 

Grand Manor [EDM] 

Good Samaritan Society Southgate 

Care Centre 

Orchard Manor [SOU] 

Bethany Collegeside Care Centre 

[CEN] 

Grande Prairie Care Centre, 

Supportive Living [NOR] 

Holy Cross Manor 

Riverbend Retirement Residence 

[EDM] 

GSS - Vista Village [SOU] 

Greater Edmonton Foundation 

(GEF) Seniors Housing Sakaw 

Terrace 

Rutherford Heights [EDM] 

Millwoods Shepherds Care Centre 

[EDM] 
Rocky Ridge Retirement 

Community by Signature 

Evanston Grand Village 

United Active Living-Garrison 

Green 

Prairie Lake Seniors Community 

49 

48 

48 

48 

47 

47 

46 

46 

46 

46 

45 

45 

44 

43 

43 

42 

42 

42 

42 

41 

41 

40 

40 

40 

40 

39 

19 

15 

13 

12 

30 

41



Calgary 

Medicine Hat 

Red Deer County 

Edmonton 

Edmonton 

Calgary 

Red Deer 

Calgary 

Edmonton 

Calgary 

Elk Point 

Edmonton 

Cochrane 

Linden 

Cold Lake 

Panoka 

Edmonton 

Calgary 

Sherwood Park 

Red Deer 

Edmonton 

Edmonton 

Calgary 

Edmonton 

Medicine Hat 

Innisfail 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Classification: Protected A 

Monterey Seniors Village 

South Country Village - LTC [SOU] 

The Hamlets at Red Deer 

Villa Marguerite [EDM] 

Villa Caritas Hospital 

Prince Of Peace Manor [CAL] 

Timberstone Mews 

Auburn Heights Retirement 

Residence 

Villa Caritas Hospital 

McKenzie Towne, Revera 

Retirement Residence 

Elk Point Heritage Lodge [NOR] 

Balwin Villas 

Points West Living Cochrane 

Westview Care Community 

Cold Lake Healthcare Centre, 

Auxiliary [NOR] 

Northcortt Care Centre 

Wedman Facilities - Good 

Samaritan [EDM] 

The Manor Village Varsity 

Silver Birch Place 

Points West Living Red Deer Phase 

2 

Villa Caritas Hospital 

Villa Caritas Hospital 

Grand Seton Village 

Villa Caritas Hospital 

Masterpiece Southland Meadows 

Rosefield Care Centre 

39 

39 

39 

39 

38 

38 

37 

37 

37 

37 

36 

36 

36 

35 

35 

35 

35 

35 

35 

34 

34 

34 

33 

33 

32 

32 

10 

16 

21 

29 

34 

23 

33 

35 

37 

23 

31 

33 

29 

30 

32 

25 

10 

26 

20 

33 

25 

21 

25 

34 

31 

33 

32 

11 

30



Edmonton 

Ponoka 

Calgary 

Medicine Hat 

Calgary 

Ponoka 

Ponoka 

Calgary 

Calgary 

Drayton Valley 

Sherwood Park 

Westlock 

Edmonton 

Edmonton 

Edmonton 

Edmonton 

Edmonton 

Medicine Hat 

Fort Saskatchewan 

Edmonton 

Calgary 

Athabasca 

Calgary 

Edmonton 

Calgary 

Calgary 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Classification: Protected A 

Greater Edmonton Foundation 

(GEF) Seniors Housing Rosslyn 

Place Lodge 

Centennial Centre - Mental Health 

and Brain Injury 

Beaver Dam Lodge, MCF Housing 

[CAL) 

The Wellington [SOU] 

St. Marguerite Manor & Dulcina 

Hospice Covenant Care 

Centennial Centre - Mental Health 

and Brain Injury 

Ponoka Hospital And Care Centre - 

Facility Living 

Brenda Strafford Foundation 

Wentworth Manor Court 

Eau Claire Retirement Residence, 

Chartwell [CAL] 

Drayton Valley Hospital & Care 

Centre [CEN] 

Sherwood Care 

Westlock Continuing Care Centre 

[NOR] 

St Thomas Supportive Living 

McConachie Gardens 

MacTaggart Place Retirement 

Residence 

Churchill Manor [EDM] 

Shepherd's Care Kensington Village 

Meadowlands [SOU] 

Dr. Turner Lodge [EDM] 

Rosedale Estates [EDM] 

Clifton Manor 

Athabasca Extendicare [NOR] 

Bethany, Harvest Hills [CAL] 

St. Michael's Long Term Care 

Centre [EDM] 

Father Lacombe Nursing Home 

[CAL] 

Aspen Lodge, MCF Housing [CAL] 

32 

32 

32 

32 

31 

30 

30 

30 

30 

29 

29 

29 

28 

28 

28 

28 

27 

27 

27 

27 

26 

26 

26 

26 

26 

26 

10 

18 

20 

29



Calgary 

Wetaskiwin 

Edmonton 

Edmonton 

Calgary 

Clairmont 

Fort Mcmurray 

Lacombe 

Edmonton 

Sherwood Park 

Calgary 

Edmonton 

Stony Plain 

Edmonton 

Medicine Hat 

Edmonton 

Edmonton 

Falher 

Stettler 

Edmonton 

Okotoks 

Olds 

Edmonton 

Edmonton 

Lamont 

Wetaskiwin 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Classification: Protected A 

Age care walden heights 

Good Samaritan Society Good 

Shepherd Home. 

McQueen lodge 

Benevolence Care Centre 

Southwood, Intercare [CAL] 

Lakeview Seniors Housing 

Willow Square Continuing Care 

Centre 

Royal Oak Dev. Lacombe LTD [CEN] 

Shepherd’S Care Greenfield [EDM] 

Robin Hood Association Aspen 

Village 

Wing Kei Greenview 

Devonshire Care Centre [EDM] 

Stony Plain Care Centre - Good 

Samaritan [EDM] 

Shepherd's Care Eden House 

South Ridge Village [SOU] 

Devonshire Village [EDM] 

Covenant Health St. Joseph's 

Edmonton [EDM] 

Villa Beausejour Seniors Lodge, 

Fahler 

Paragon Place [CEN] 

Holyrood - Extendicare [EDM] 

Strafford Foundation Tudor Manor 

Seasons Encore Retirement 

Community 

CapitalCare McConnell Place North 

Touchmark at Wedgewood 

Lamont Health Care Centre 

Madyson Manor [CEN] 

25 

25 

25 

25 

25 

25 

25 

24 

23 

23 

23 

23 

23 

23 

22 

22 

22 

21 

21 

21 

21 

21 

21 

21 

20 

20 

25 

18 

19 

15 

17 

16 

18 

20 

20



Red Deer 

Barrhead 

Myrnam 

Wabasca 

Sylvan Lake 

Calgary 

Edson 

Edmonton 

Edmonton 

Edmonton 

Calgary 

Medicine Hat 

Edmonton 

Hinton 

Edmonton 

Slave Lake 

Lethbridge 

Edmonton 

Calgary 

Legal 

Lethbridge 

Edmonton 

Ponoka 

Edmonton 

Villeneuve 

Grande Prairie 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Classification: Protected A 

Points West Living Red Deer Phase 

! 

Shepherd’s Care Barrhead [NOR] 

Eagle View Lodge 

Keekenow Senior Facility 

Bethany Sylvan Lake [CEN] 

Scenic Acres, Revera Retirement 

Residence [CAL] 

Edson Continuing Care Center 

Extendicare Eaux Claires [EDM] 

Grace Manor Salvation Army 

[EDM] 
Kipnes Centre For Veterans [EDM] 

Mount Royal, Revera [CAL] 

Meadow Ridge Seniors Village 

Venta Care Centre [EDM] 

Hinton Continuing Care Center 

Village at Westmount 

Vanderwell Heritage Place [NOR] 

Adaptacare (9 Ave S) [SOU) 

CapitalCare Laurier House 

Lynnwood 

Inclusio 

Chateau Sturgeon Lodge [EDM] 

St. Therese Villa [SOU] 

Capital Care Dickensfield 

Centennial Centre - Mental Health 

and Brain Injury 

LifeStyle Options Schonsee 

Retirement Community 

West Country Hearth [EDM] 

Mackenzie Place Continuing Care 

Centre [NOR] 

20 

20 

20 

20 

20 

20 

19 

19 

19 

19 

19 
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18 

18 

18 

18 

18 

18 

18 

17 

17 

17 

17 

17 

17 

17 

14 

14 

16 
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Edmonton 

Red Deer 

Sherwood Park 

Brooks 

Edmonton 

Calgary 

Edmonton 

Whitecourt 

Cardston 

Medicine Hat 

Edmonton 

Edmonton 

Sherwood Park 

Red Deer 

Wainwright 

Barrhead 

Edmonton 

Edmonton 

Innisfail 

St. Paul 

Camrose 

Fort Macleod 

Edmonton 

Central 

St Albert 

Spruce Grove 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Classification: Protected A 

South Terrace Continuing Care 

[EDM] 

Covenant Care Villa Marie 

Bedford Village 

Newbrook Lodge [SOU] 

Whitemud - Lifestyle Options 

[EDM] 

Agape Hospice [CAL] 

Park Place Seniors Living 

Sprucewood Place 

Spruce View Lodge [NOR] 

GSS Lee Crest 

AgeCare Valleyview 

Our Parents’ Home 

Stepping Stone Salvation Army 

[EDM] 

Summerwood Village Retirement 

Residence [EDM] 

Revera Inglewood 

Points West Living [CEN] 

Dr.W.R.Keir Barrhead Continuing 

Care Centre 

Urban Manor Housing Society 

Edmonton People In Need Society 

Sunset Manor [CEN] 

Sunnyside Manor [NOR] 

Louise Jensen Care Centre 

Extendicare Fort Macleod [SOU] 

Canterbury Foundation 

Red Deer Hospice Society 

Ironwood Estates 

St. Michael's Grove Manor {EDM] 

16 

16 

15 

15 

15 

15 

15 

14 

14 

14 

14 

14 

14 

14 

14 

14 

13 

13 

13 

13 

12 

12 

12 

12 

12 

12 

15 

10 

11 

10 

14 

12 

12 

11 

11 

11



Slave Lake 

Edmonton 

Leduc 

Edmonton 

Edmonton 

Central 

Drumheller 

Mundare 

Oyen 

Edmonton 

Drayton Valley 

Drumheller 

Lloydminster 

Fort Saskatchewan 

Edmonton 

Airdrie 

Edson 

Calgary 

Edmonton 

Athabasca 

St. Albert 

High Prairie 

Edmonton 

Lethbridge 

Grande Prairie 

Lethbridge 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Classification: Protected A 

Slave Lake Health Care Centre 

Continuing Care 

LifeStyle Options Terra Losa 

Retirement Community 

Planeview Place [EDM] 

Wild Rose Cottage [EDM] 

Kiwanis Place Lodge [EDM] 

The West Park Lodge 

Drumheller Health Centre - Acute 

Care [CEN] 

Father Filas Manor [CEN] 

Big Country Hospital - LTC [SOU] 

Golden Age Manor [EDM] 

Points West Living - Drayton Valley 

Drumheller Health Centre 

Lloydminter Continuing Care 

Centre 

Rivercrest Care Centre [EDM] 

Revera River Ridge 

Luxstone Manor 

Parkland Lodge [NOR] 

Prince Of Peace, The Harbour [CAL] 

Emmanuel Home [EDM] 

Athabasca Healthcare Centre (Long 

Term Care Auxiliary) 

Foyer Lacombe [EDM] 

J.B. Wood Continuing Care [NOR] 

Bissell Centre - Hope Terrace 

St. Michael's Health Centre [SOU] 

Signature Support Services 83 Ave 

St. Michael’s Health Centre [SOU] 

12 

12 

12 

12 

12 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

11 

10 

10 

10 

10 

10 

10 

10 

10 

11 

10 
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Westlock 

Blairmore 

Edmonton 

Stettler 

Edmonton 

Calgary 

Stony Plain 

Airdrie 

Bonnyville 

Edmonton 

Canmore 

Wetaskiwin 

Taber 

Lethbridge 

Fort Mcmurray 

Edmonton 

Edmonton 

Redwater 

Edmonton 

Edmonton 

Grande Prairie 

Edmonton 

Calgary 

Black Diamond 

Edmonton 

Edmonton 

Classification: Protected A 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Pembina Lodge [NOR] 

Crowsnest Pass Health Centre - LTC 

[sou] 
Edmonton Chinatown Care Centre - 

Ccc [EDM] 

Points West Living [CEN] 

Churchill Retirement Community 

[EDM] 

St. Marguerite Manor & Dulcina 

Hospice Covenant Care 

Westview Continuing Care Centre 

[EDM] 

Bethany, Airdrie [CAL] 

Bonnylodge 

Operation Friendship Senior 

Society - Sparling Lodge 

Origin at Spring Creek 

Wetaskiwin Hospital and Care 

Centre 

GSS Linden View 

Pemmican Lodge [SOU] 

Rotary House Seniors Lodge [NOR] 

Ambrose Place 

Laurel Heights Retirement Living 

Diamond Spring Lodge [NOR] 

Mill Woods Centre - Good 

Samaritan [EDM] 

Chartwell Wescott Retirment 

Residence 

Emerald Gardens Retirement 

Residence 

Rose Crest Home 

Discovery House 

Rising Sun Long Term Care 

Touchmark At Wedgewood - Ccc 

[EDM] 

Queen Alexandra Lodge [EDM] 

10 

10



Ponoka Continuing Centennial Centre - Mental Health 

Care and Brain Injury 

Bonnyville Continuing Bonnyville Extendicare [NOR} 

Care 

Sherwood Park ~~ Continuing Clover Bar Lodge 
Care 

Calgary Continuing Evanston Summit Covenant Living 

Care 

Bassano Continuing Playfair Lodge [SOU] 

Care 

Edmonton Continuing Vanguard Shepherd's Care 

Care 

Calgary Continuing Silvera for Seniors Shouldice 

Care 

Stony Plain ~~ Continuing Unlimited Potential Community 

Care Services Bright Bank 

Sturgeon County ~~ Continuing St. Albert Retirement Residence 

Care 

Barrhead Continuing Hillcrest Lodge 
Care 

Olds Continuing Olds Hospital & Olds Continuing 

Care Care Centre [CEN] 

Didsury ~~ Continuing Bethany Aspen Ridge Lodge 

Care 

Gibbons Continuing Spruce View Manor [EDM] 

Care 

Evansburg Continuing Sunshine Place [EDM] 
Care 

Edmonton Continuing The Ashbourne Assisted Living 

Care 

st. Albert Continuing Citadel Care Centre [EDM] 

Care 

Sherwood Park Continuing Chartwell Emerald Hills Retirement 

Care Residence Unit 1 

Lethbridge Continuing Black Rock Terrace [SOU] 

Care 

Peace River Continuing Heritage Towers 

Care 

Edmonton Continuing Whispering Waters Manor 

Care 

Calgary Continuing High Country Lodge 

Care 

Lethbridge Continuing Garden View Lodge [SOU] 

Care 

Grande Prairie Continuing Prairie Lake Seniors Community 

Care 

Grande Cache Continuing Whispering Pines Lodge [NOR] 

Care 

Sherwood Park Continuing Robin Hood Association Residence 

Care 24 

Edmonton Continuing Winnifred Stewart Group Home 

Care Residence 13 

Classification: Protected A 

Classification: Protected A



Lethbridge 

Calgary 

Manning 

Olds 

Edmonton 

Valleyview 

Lethbridge 

Medicine Hat 

Morinville 

Lethbridge 

Edmonton 

Coronation 

Edmonton 

Mayerthorpe 

Devon 

Radway 

Camrose 

Sundre 

Bow Island 

Fort Macleod 

Calgary 

Edmonton 

Calgary 

Three Hills 

Mayerthorpe 

Gibbons 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Classification: Protected A 

Classification: Protected A 

St. Therese Villa [SOU] 

High Banks Independent Living for 

Parenting Youth Society 

Del-Air Lodge [NOR] 

Seasons Olds 

Edmonton General Care Centre 

[EDM] 

Red Willow Lodge [NOR] 

Seasons Lethbridge Gardens 

Leisure Way Community Group 

Home [SOU] 

Aspen House [EDM] 

St. Therese Villa [SOU] 

Kids Kottage Foundation 

Coronation Long Term Care [CEN] 

Optima Living Aster Gardens 

Mayerthorpe Extendicare [NOR] 

Discovery Place Senior 

Independent Living Facility-Devon 

Radway Continuing Care Centre 

[NOR] 

Rosehaven LTC Centre 

Sundre Senior Supporting Living 

Bow Island Health Centre - LTC 

[SOU] 

Extendicare Fort Macleod [SOU] 

Millrise Place 

Chinese Seniors Lodge [EDM] 

Revera Scenic Grande 

Three Hills Health Centre 

Pleasant View Lodge - 

Mayerthorpe 

Renaissance Homes- Riverside



Fairview 

Edmonton 

Edmonton 

Devon 

Edmonton 

Edmonton 

Edmonton 

Calgary 

Central 

Vermilion 

Red Deer 

Calgary 

St. Paul 

Blairmore 

Lloydminster 

Rimbey 

Edmonton 

Edmonton 

Leduc 

Trochu 

Red Deer 

Calgary 

Calgary 

Drumheller 

Edmonton 

Innisfail 

Edmonton 

Grande Cache 

Edmonton 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Continuing 

Care 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Classification: Protected A 

Classification: Protected A 

Harvest Lodge [NOR] 

Virginia Park - Lodge [EDM] 

Glastonbury Village 

Devon General Hospital 

Chimo Youth Retreat Centre Home 

10 

Millenium Pavillion Seniors Lodge 

Edmonton General Care Centre 

[EDM] 

Brentwood Care Centre 

Chateau Three Hills 

Vermilion Valley Lodge 

Aspen Ridge by Revera 

Manor Village at Rocky Ridge 

Aspen House Care Residence 

York Creek Lodge [SOU] 

Dr.Cooke Extended Continuing 

Care 

Rimbey Hospital & Care Centre - 

Facility Living [CEN] 

In & Out Home Rehabilitation 

Ltd. House 5 

Edmonton General Care Centre 

[EDM] 

Salem Manor [EDM] 

St. Mary’s Health Care Centre - 

Supportive Living [CEN] 

Catholic Social St. Neri 

The Drop In Centre 

Calgary Remand Centre 

Drumbheller Institution [CEN] 

City of Edmonton Fire Department 

Bowden Institution 

Herb Jamieson Centre- Hope 

Mission 

Grande Cache Institute 

Edmonton Remand Centre 
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Edmonton 

Edmonton 

Edmonton 

Medicine Hat 

Calgary 

Edmonton 

Edmonton 

Lethbridge 

Fort Saskatchewan 

Edmonton 

Edmonton 

Edmonton 

Calgary 

Red Deer 

Fort Saskatchewan 

Fort Saskatchewan 

Edmonton 

Edmonton 

Edmonton 

Bon Accord 

Edmonton 

Edmonton 

Edmonton 

Lethbridge 

Edmonton 

Edmonton 

Red Deer 

Edmonton 

Edmonton 

Mclennan 

Edmonton 

Grande Prairie 

Calgary 

Edmonton 

Wetaskiwin 

Classification: Protected A 

Classification: Protected A 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Edmonton Remand Centre 

Hope Mission Downtown 

Edmonton Remand Centre 

Medicine Hat Remand [SOU] 

Mustard Seed - Foothills 

Edmonton Institution for Women 

Edmonton Remand Centre 

Alpha House Shelter and 

Stabilization Centre 

Fort Saskatchewan Correctional 

Centre 

Edmonton Remand Centre 

Edmonton Remand Centre 

Edmonton Remand Centre 

Calgary Alpha House 

Safe Harbour Society - Shelter 

(Cannery Row) & 

Diversion/Outreach Program 

Fort Saskatchewan Correctional 

Centre 

Fort Saskatchewan Correctional 

Centre 

Edmonton Remand Centre 

Bissell Centre 

The Mustard Seed - 

Commonwealth Site 

Oak Hill Ranch 

Edmonton Remand Centre 

Edmonton Remand Centre 

Hope Mission Spectrum 

Lethbridge Correctional Services 

[SOU] 

Travel Lodge West ~ Bridge 

Housing 

Mustard Seed - Knox Evangelical 

Church 

Red Deer Remand Centre [CEN] 

Stan Daniels Healing Centre 

Mustard Seed Strathcona Baptist 

Church Shelter 

Manoir du Lac 

Edmonton Institution 

Odyssey House Women’s Shelter 

Calgary Young Offender Centre - 

Female Annex 

Transitional Housing Program - 

Edmonton Center for Hope 

Salvation Army 

Catholic Social Services St. Gabriel 
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37 
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33 
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31 
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29 

29 

28 

27 
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Red Deer 

Calgary 

Calgary 

Calgary 

Peace River 

Calgary 

Ponoka 

Edmonton 

Grande Prairie 

Red Deer 

Wetaskiwin 

Red Deer 

Edmonton 

Calgary 

Red Deer 

Red Deer 

Edmonton 

Edmonton 

Edmonton 

Edmonton 

St. Paul 

Fort Saskatchewan 

Calgary 

Fort Saskatchewan 

Strathmore 

Edmonton 

Edmonton 

Calgary 

Edmonton 

Calgary 

Calgary 

Edmonton 

Edmonton 

Wetaskiwin 

Classification: Protected A 

Classification: Protected A 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Turning Point Supervised 

Consumption Site 

142 Scenic Bow Place 

Avenue 15 Youth Distress Shelter 

Children’s Cottage Brenda's House 

Peace Rlver Regional Women’s 

Shelter 

Calgary Correctional Centre 

The Centennial Centre [CEN] 

Edmonton Remand Centre 

Wapiti House 

Michener Services- 119 Michener 

Crescent [CEN] 

Catholic Social Services St Raphael 

Michener Services - 11 A4 

Michener Way [CEN] 

WIN House #2 

Salvation Army - Centre of Hope 

Michener Services - 11 A2 

Michener Way [CEN] 

CENTRAL ALBERTA WOMEN’S 

EMERGENCY SHELTER 

Wings of Providence Society 

La Salle Second Stage Shelter 

Catholic Social Services St. Cecilia 

Edmonton Remand Centre 

St. Paul Abilities Network Home 10 

Fort Saskatchewan Correctional 

Centre 

Enviros Wilderness Schools 

Association Connects 

Fort Saskatchewan Correctional 

Centre 

Woods Homes Willow House 

Excel Society - Group Home 18 

Edmonton Remand Centre 

Close to Home Achievement Place 

1 

Residential and Support Services 

King Edward Park 

Trellis Banff Trail Group Home 

Mustard Seed - First Alliance 

Church 

McMan Youth Family Community 

Services- Belmont 

Edmonton Remand Centre 

Mustard Seed Wetaskiwin 

Warming Shelter 
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Calgary 

Edmonton 

Calgary 

Medicine Hat 

Central 

Lac La Biche 

Edmonton 

Red Deer 

Olds 

Red Deer 

Calgary 

Calgary 

Edmonton 

Grande Prairie 

Fort Saskatchewan 

Calgary 

Grande Prairie 

Edmonton 

Hinton 

Edmonton 

Calgary 

Peace River 

Innisfail 

Slave Lake 

Calgary 

Edmonton 

Lethbridge 

Edmonton 

Calgary 

Calgary 

Calgary 

Ab 

Edmonton 

Calgary 

Medicine Hat 

Grande Prairie 

Classification: Protected A 

Classification: Protected A 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Edmonton Isolation Facility (STAFF) 

- Travelodge South, operated by 

Boyle Street Community Services 

Catholic Social Services - St. Rita 

Inn From The Cold - Main Site 

Core Licensed Group Home 

Michener Services 

Hope Haven Women's Shelter 

Coliseum Inn 

Michener Services - 87 Michener 

Green [CEN] 

Accredited Supports to the 

Community Residence 2 

Central Alberta’s Safe Harbour 

Society [CEN] 

Children’s Cottage - Crisis Nursery 

Inn From the Cold Satellite 

Location 

Excel Society Group Home 19 

Signature Support Services 62nd 

East 

Fort Saskatchewan Correctional 

Centre 

Golden Key Supportive Living 

Signature Support Services 62 West 

Excel Society Group Home 44 

Pine Valley Lodge [NOR] 

Glenwood Group Home 

Sister's Care Group Home 

Peace River Correctional Centre 

Advance Society Innisfail: Support 

for Developmentally Disabled 

[CEN] 

Community Friendship Temporary 

Mat Program 

Alberta Home Care-Site 1- 

Tarawood 

Family Connections Comfort House 

Bridges Day Program 

Lacreche Home 

Waverley House Personal Care 

Home #259 

Excel Discovery 

YWCA Mary Dover House 

Action Group Enhanced Housing 

Excel Society Group Home 35 

CSPD 72 St 

Women's Shelter Society 

Signature Support Services 107 
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Sturgeon County 

Edmonton 

Edmonton 

Calgary 

High Prairie 

Edmonton 

Edmonton 

Fort Saskatchewan 

Edmonton 

Calgary 

Red Deer 

Calgary 

Edmonton 

Calgary 

Wetaskiwin 

Wetaskiwin 

Calgary 

Edmonton 

Edmonton 

Sherwood Park 

Calgary 

14315 Evergreen 

Street Sw, Calgary 

Ab 

Morinville 

Edmonton 

Edmonton 

Central 

Wainwright 

Wainwright 

Red Deer 

Alberta 

Classification: Protected A 

Classification: Protected A 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

Other 

All 

Kihew House 

Excel Society Group Home 46 

Residential and Support Services 

Milthurst Community Home 

Calgary Women's Emergency 

Shelter 

High Prairie Youth Assessment 

Centre 

Chimo 2 

Unlimited Potential Community 

Services Alder House 

Fort Saskatchewan Correctional 

Centre 

Winnifred Stewart Adult Group 

Home Residence 7 

Atria Canyon Meadows Retirement 

St. Neri Timberlands - Banff Unit 

L’Arche Calgary Group Home- 

Annapurna 

Hope Cottage Inc- Residence #1 

Proverbium Homes 5 

Wetaskiwin and District 

Association for Community 

Services Residence 1 

Wetaskiwin and District 

Association for Community 

Services Residence 2 

Vecova Bell Street 

John Howard Society - Journey 

Home 

Medihome House #7 

Robinhood Association Residence 

#18 

Brenda Strafford Centre Shelter 

A Omega 6 

Jessie's House 

HF Resources Kilkenny House 

Mustard Seed Trinity Lutheran 

Church Shelter 

up community services doreen 

johnson 

Catholic Social Services- St. Louise 

House 

Catholic Social Services- St. Patrick 

House 

Michener Services - 91 Michener 

Green [CEN] 

All 11316 2678 8490 148



Table 6: Summary of the closed outbreaks 

Location Type Alberta Calgary Central 

Acute Care 406 103 62 

Continuing Care 1291 531 184 

Other 2795 1116 227 

School (K-12) 2458 860 306 

Total 6950 2610 779 

COMMUNICATIONS UPDATE 

Classification: Protected A 

Classification: Protected A 

Edmonton 

180 

324 

943 

731 

2178 

North 

38 

111 

350 

383 

882 

South Unknown 

23 

140 

158 

178 

499 

0 

N
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6/31/22, 6:12 PM Internal AH COVID-19 Dashboard 

Analytics and Performance Reporting Branch 

Epidemiology and Surveillance Unit 

2022-February-08 12:01 

COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics 

Severe outcomes Comorbidities Healthcare capacity 

  

Vaccine Outcomes 

Geospatial Travel history 

Laboratory testing Variants of Concern Data export Data notes 

1623 [Fil 129 
qd 1 

current hospitalizations current ICU 

} 

28,265 | | 34.11% || 

active cases percent positivity, 7-day average 

3,686 1 

total deaths 

78 years 

average age at death 
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5/31/22, 6:21 PM tnternal AH COVID-19 Dashboard 

Analytics and Performance Reporting Branch 

Epidemiology and Surveillance Unit bertom 

2022-February-08 12:01 

  

COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes Severe outcomes 

Comorbidities Healthcare capacity Geospatial Travel history Laboratory testing Variants of Concern 

Data export Data notes 

Cases reported from 

   

February 01-February 07, 2022 Active cases 
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Figure 1: COVID-19 cases in Alberta by zone. First and second panels display new (from February 01-February 07, 2022) and 

active cases, respectively. Cases without a postal code or incorrect postal codes are labelled as unknown. Cases are under 
investigation and numbers may fluctuate as cases are resolved. 
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5/31/22, 6:21 PM internal AH COVID-19 Dashboard 

Cases reported from 
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Figure 2: COVID-19 cases in Alberta by age group. First and second panels display new (from February 01-February 07, 2022) 

and aclive cases, respectively. Cases are under investigation and numbers may fluctuate as cases are resolved. 
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Figure 3: COVID-19 cases in Alberta by route of suspected acquisition. First and second panels display new (from February 01- 

February 07, 2022) and active cases, respectively. Cases are under investigation and numbers may fluctuate as cases are 

resolved. 
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Analytics and Performance Reporting Branch 

Epidemiology and Surveillance Unit berm 

2022-February-08 12:01 

COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes Severe outcomes 

Comorbidities Healthcare capacity Geospatial Travel history Laboratory testing Variants of Concern 

Data export Data notes 

Summary 

« There are 503790 laboratory-confirmed, and 5928 probable cases in Alberta. 

+ There have been 465850/509718 cases report forms received. 
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Figure 4: COVID-19 cases in Alberta by day and case status. Recovered is based on the assumption that a person is recovered 

14 days after a particular date (see data notes tab), if they did not experience severe outcomes (hospitalized or deceased). 

Cases are under investigation and numbers may fluctuate as cases are resolved. Data included up to end of day February 07, 

2022. 

  Known exposure = Travel Unknown exposure 
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Figure 5: Cumulative COVID-19 cases in Alberta by route of suspected acquisition. Only includes COVID-19 cases where case 

report forms have been received. Suspected community refers to cases where there is no known epi-link, setting or travel 

where the person may have acquired infection. This includes cases where the investigation is still ongoing. Data included up to 

end of day February 07, 2022. 

7000 HB Probable MM Confirmed 

6000 

5000 

-1
9 

ca
se
s 

(n
) 

F-
3 

oO
 

[=
] 

oo
 

A ee | 
fite://IC:/Users/Strueman/AppData/Local/MicrosoftWindows/INetCache/Content.Outlook/B41CNU3I/Dashboard_2022-02-08 12-01.html



5/31/22, 6:21 PM Internal AH CQVID-19 Dashboard 

= 300 

c
o
v
 

2000 

1000 

  

2d
v 

10
 

nf
 

10
 

PO
 

10
 

ue
l 

10
 

id
v 

10
 

l
o
 

10
 

0 

ve
f 

Lo
 

Date Reported to Alberta Health 

Figure 6: COVID-19 cases in Alberta by day and case status. Probable cases include cases where the lab confirmation is 

pending. Data included up to end of day February 07, 2022. 
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internal AH COVID-19 Dashboard 

Morton 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes Severe outcomes Comorbidities 

Healthcare capacity Geospatial Travel! history Laboratory testing Variants of Concern Data export 

Data notes 

Summary 

= The median age range is 34 years (0-121) 
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Figure 7: Number and rate of COVID-19 cases in Alberta by age group 
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Figure 8: COVID-19 cases in Alberta by age group and gender 

Table 1. COVID-19 cases in Alberta by age group and gender 

Age 

Under 1 year 

1-4 years 

5-9 years 

10-19 years 

20-29 years 

30-39 years 

40-49 years 

50-59 years 

60-69 years 

70-79 years 

80+ years 

Unknown 
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Gender 

Female 

Count 

1,510 

8,964 

14,163 

32,328 

47,778 

53,024 

43,128 

28,694 

15,823 

7.129 

8,375 

160 

Percent 

Male 

Count 

1,807 

9,744 

15,823 

32,873 

43,304 

47,606 

39,349 

28,175 

16,701 

7,247 

5475 

142 
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Gender 

Female Male 

Age Count Percent Count Percent 

All 261,076 51 248,246 49 
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Figure 9: COVID-19 cases in Alberta by age group. First and second panels display counts (7-day rolling average) and rate per 

100,000 (7-day rolling average), respectively. 

Healthcare Workers 

Table 2. Healthcare workers among COVID-19 cases 

Calgary Zone 

Central Zone 

Edmonton Zone 

North Zone 

South Zone 

Unknown 

Note: 

Total 

13981 

3676 

12174 

2599 

2520 

2 

Active 

1471 

467 

1131 

Recovered Died 

12506 4 

3209 0 

11040 3 

2267 1 

2098 2 

2 0 

Status of Healthcare workers Is self-reported and might be different from other sources. Please note these are not necessarily 

healthcare workers who were infected at work. 
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Total Active Recovered Died 

Alberta 34952 3820 31122 10 

Note: 

Status of Healthcare workers is self-reported and might be different from other sources. Please note these are not necessarily 

healthcare workers who were infected at work. 

Symptoms 

Table 3. Symptoms reported among COVID-19 cases 

Symptom Count Percent 

Cough oo mse 282 
Headache : 87913 i 18.9 | 

Sore Throat | 78306 ) 16.8 

Nasal Congestion | 70351 15.1 

oo Malaise | oo | oo 58022 oo 125 

i Chills | 57320 ) 123 

Runny Nose oo 55468 oo 11.9 

Fever oo } 51590 ) 1 

Asymptomatic | 46821 ) 101 

oo oo Pain oo 42062 oo 9 

Loss of Taste/Smell oo 37842 ) 8.1 

Other | 31662 68 

) Myalgla oo 26741 | 57 

) Difficulty Breathing - 22908 ) 4.9 

oo Decreased Appetite oo | 21661 ) 4.6 

oo Diarrhea | | 17511 oo 28 

oo Nausea oo 15803 34 

Smee neo 28 
oo a oo Dizziness oo | oo 9836 24 

oo © ChestPain oo as 18 
CC Vemwe m2 1s 

Note: 

Symptom prevalence based on enhanced case report forms. 
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Irritability/Confusion/Altered Mental State 

Internal AH COVID-19 Dashboard 

Symptom 

Arthralgla 

Prostration 

Pharyngeal Exudate 

Conjunctivitis 

Anorexia 

Tachypnea 

Abnormal Lung Asculation 

Nose Bleed 

Hypotension 

Selzures 

Encephalitis 

Total Cases With Symptom Data Available 

Note: 

Symptom prevalence based on enhanced case report forms. 
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2022-February-08 12:01 

COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes Severe outcomes Comorbidities 

Heatthcare capacity Geospatial Travel history Laboratory testing Variants of Concem Data export Data notes 

« Since Jan 1, 2021, 0.6% of people with one dose (20,733/3,546,680) were diagnosed with COVID-19 14 days after the first immunization 

date 

+ Since Jan 1, 2021, 4.1% of people with two doses (136,426/3,306,246) were diagnosed with COVID-19 14 days after the second 

immunization date 

+ Since Jan 1, 2021, 1.8% of people with three doses (27,153/1,499,676) were diagnosed with COVID-19 14 days after the third immunization 

date 

+ 54.7% of cases (222,147/406,459) since Jan 1, 2021 were unvaccinated or diagnosed within two weeks from the first dose immunization 

dale 

» 67.8% of hospitalized cases (11,379/16,781) since Jan 1, 2021 were unvaccinated or diagnosed within two weeks from the first dose 

immunization date 

« 67.3% of COVID-19 deaths (1,451/2,155) since Jan 1, 2021 were unvaccinated or diagnosed within two weeks from the first dose 

immunization date 

Table 4. COVID-19 vaccine effectiveness in Alberta by vaccine manufacturer 

Vaccine Vaccine Effectiveness: Partial (95% Cl) Vaccine Effectiveness: Complete (95% Cl) 

AstraZeneca 61% (58 to 63%) 89% (89 to 90%) 

Moderna 81% (80 to 82%) 91% (90 to 91%) 

Pfizer 75% (74 to 76%) 90% (90 to 80%) 

Table 5. COVID-19 vaccine effectiveness against variants of concemn in Alberta 

Variant of Concern Vaccine Effectiveness: Partial (95% Cl) Vaccine Effectiveness: Complete (95% CI) 

B.1.1.7 UK Variant 76% (75 to 77%) 80% (88 to 91%) 

B.1.617 Variant §7% (51 to 63%) 89% (89 to 90%) 

P1 Brazilian Variant 72% (67 to 76%) 88% (80 to 93%) 

Note: 

(a) Vaccine effectiveness estimates include 95% confidence intervals (Cl) and describes the protection against symptomatic infection. Vaccine 

effectiveness for hospitalization and death could have different estimates. 

(b) Vaccine effectiveness estimates for some variants are not provided due to limited sample sizes, which make estimates unstable and difficult to 

interpret. Information on other variants will be provided when estimates become stable. 
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(c) Partial vaccination: people are considered partially vaccinated 14 days after their first dose of a two dose series (for vaccines that require two 

doses) 

(d) Effectiveness: how well a vaccine prevents the outcome of interest in the real world 
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Figure 10: Current non-ICU (top) and ICU(bottom) by vaccine status. 

Note: 

Time from immunization date to COVID diagnosis date (or Date reported to Alberta Health). COVID-19 hospitalizations reportad are not due to 

immunization events. 
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Figure 11: Time from first dose (lef) and second dose immunization (right) to COVID-19 diagnosis by age group: 

TOP: cases 

MIDDLE: of those who became hospitalized 

BOTTOM: of those who died from COVID-19 

Note: First dose immunization also includes people who became a case prior to their second dose immunization date. COVID-19 hospitalizations 

reported are not due lo immunization events 
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Analytics and Performance Reporting Branch 

Epidemiology and Surveillance Unit Morton 

2022-February-08 12:01 

COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes 

Severe outcomes Comorbidities Healthcare capacity Geospatial Travel history 

Laboratory testing Variants of Concern Data export Data notes 

Summary 

«+ Average age for COVID cases that died is 78 years (range: 1-107) 

« Average age for COVID cases hospitalized with an ICU stay is 56 years (range: 0-99) 

+ Average age for COVID cases hospitalized is 59 years (range: 0-104) 

» Average age for COVID cases not hospitalized is 34 years (range: 0-121) 
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Hospitalization 

  

ICU Admissions 

Case falality 

  

Rate (per 100 cases) 

Figure 12: Rate of total hospitalizations, ICU admissions, and deaths among COVID-19 cases in Alberta 
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Figure 13: Total hospitalizations, ICU admissions and déaths among COVID-19 cases in Alberta by age group and 

zone. Each ICU admission is also included in the total number of hospitalizations. 

Table 6. Total hospitalizations, ICU admissions and deaths (ever) among COVID-19 cases in Alberta by Zone 

Zone Cases Hospitalized ICU Deaths 

Count Count Case rate Count Caserate Count Case rate 

Alberta 509718 19640 3.9 3383 0.7 3686 0.7 

Calgary Zone 206337 6083 29 1054 0.5 998 0.5 

Central Zone 50671 2692 5.3 424 0.8 456 0.9 

Edmonton Zone 163289 6681 4.1 1021 0.6 1468 0.9 

North Zone 56246 2697 4.8 570 1.0 438 0.8 

Note: 

Based on total hospitalizations and ICU admissions ever. 

Each ICU admission is also included in the total number of hospitalization 

Zone is based on patient postal code of residence. 

Case rate (per 100 cases) 
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Zone Cases Hospitalized ICU Deaths 

Count Count Case rate Count Caserate Count Caserate 

South Zone 32119 1481 4.6 312 1.0 326 1.0 

Unknown 1056 6 0.6 2 0.2 0 0.0 

Note: 

Based on total hospitalizations and ICU admissions ever. 

Each ICU admission is also included in the total number of hospitalization 

Zone is based on patient postal code of residence. 

Case rate (per 100 cases) 

Hospitalizations ICU Admissions 
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Figure 14: Total hospitalizations, ICU admissions and deaths (ever) among COVID-19 cases in Alberta by age 

group. Each ICU admission is also included in the total number of hospitalizations. This is based on totals rather 

than current hospitalizations and ICU admissions. 

Table 7. Total Hospitalizations, ICU admissions and deaths (ever) among COVID-19 cases in Alberta by age group 

Age Group Cases Hospitalized ICU Deaths 

file:/l/C:/Users/Strueman/AppData/L ocal/Microsoft/Windows/INetCache/Content.Outlook/B4 1CNU3I/Dashboard_2022-02-08 12-01.htm} 417



5/31/22, 6:26 PM Internal AH COVID-19 Dashboard 

Age Group Cases HospitatizedPop. se Pop. Daths Pop. 

Count Count rate rate Count rate rate Count rate rate 

Case Pop. Case Pop. Case Pop. 

Total WE A AS AS oR AL 16D CORR Ok Gd 
Under 1 year 3322 223 6.7 441.7 44 1.3 87.2 0 0.0 0.0 

1-4 years 18719 165 0.9 75.9 18 0.1 8.3 1 0.0 0.5 

5-9 years 29996 103 0.3 37.1 20 0.1 7.2 2 0.0 0.7 

10-19 years 65262 350 0.5 65.7 44 0.1 8.3 2 0.0 04 

20-29 years 91199 1146 1.3 193.8 138 0.2 23.3 18 0.0 3.0 

30-39 years 100703 1981 20 276.9 275 0.3 38.4 40 0.0 5.6 

40-49 years 82517 2207 2.7 362.8 459 0.6 75.5 93 0.1 16.3 

50-59 years 56897 3040 53 551.8 768 1.3 1394 234 04 42.5 

60-69 years 32545 3459 10.6 729.3 867 27 1828 496 1.5 104.6 

70-79 years 14384 3338 23.2 1280.2 602 4.2 2309 861 6.0 330.2 

80+ years 13860 3621 26.1 2574.3 146 1.1 103.8 1937 14.0 13771 

Unknown 314 7 2.2 NA 2 0.6 NA 2 0.6 NA 

Note: 

Based on total hospitalizations and ICU admissions ever. 

Row percent is out of the number of cases in each age group. 

Each ICU admission is also included in the total number of hospitalization 

Case rate (per 100 cases) 

Population rate (per 100,000 population) 

Non ICU === |CU 
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Figure 15: Number of current COVID-19 patients in hospital, ICU and non-ICU 
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Figure 16: Rate of new hospitalizations (7-day rolling average, average of current day and previous six days) by 

admission date in Alberta and by zone 
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Figure 17: Daily COVID-19 attributed deaths. Data are subject to change; when death date is unavailable the date 

reported to Alberta Health is used until a death date is known. 
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COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes 

Severe outcomes Comorbidities Healthcare capacity Geospatial Travel history 

Laboratory testing Variants of Concern Data export Data notes 

  

Table 8. Number and percent of health conditions among COVID-19 deaths. Data updated on 2022-02-07. 

Condition Count 

Hypertension 3024 

Cardio-Vascular Diseases 1951 

Renal Diseases 1924 

Diabetes 1663 

Respiratory Diseases 1459 

Dementia 1383 

Cancer 862 

Stroke 676 

Liver Diseases 164 

Immuno-Deficiency Diseases 142 

Note: 

One individual can have multiple conditions. 
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Figure 18: Percent of COVID-19 cases with no comorbidities, one comorbidity, two comorbidities, or three or more 

comorbidities by case severity (non-severe, hospitalized but non-ICU, ICU but not deceased, and deceased), all 

age groups and both sexes combined, all Alberta. Comorbitities included are: Diabetes, Hypertension, COPD, 

Cancer, Dementia, Stroke, Liver cirrhosis, Cardiovascular diseases (including IHD and Congestive heart failure), 

Chronic kidney disease, and Immuno-deficiency. Data updated on 2022-02-07. 

Table 9. Number and percent of COVID-19 cases with no comorbidities, one comorbidity, two comorbidities, or 

three or more comorbidities by case severity (non-severe, hospitalized but non-ICU, ICU but not deceased, and 

deceased), all age groups and both sexes combined, Alberta. Comorbitities included are: Diabetes, Hypertension, 
COPD, Cancer, Dementia, Stroke, Liver cirrhosis, Cardiovascular diseases (including IHD and Congestive heart 
failure), Chronic kidney disease, and Immuno-deficiency. Data updated on 2022-02-07. 

Non-Severe Non-ICU iCU Deaths 

Number Percent Number Percent Number Percent Number Percent 

No condition 336545 68.8% 3687 25.2% 523 20.7% 148 4.0% 

With 1 condition 100184 20.5% 2791 19.1% 579 22.9% 304 8.2% 
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Non-Severe Non-ICU ICU Deaths 

Number Percent Number Percent Number Percent Number Percent 

With 2 conditions 30015 6.1% 2410 16.5% 520 20.6% 503 13.6% 

With 3 or more 22150 4.5% 5722 39.2% 906 35.8% 2731 74.1% 

conditions 
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Figure 19: Intensive Care Unit (ICU) bed capacity. Data included may only be available at a lagged interval. As a result, the number of COVID 
occupied ICU beds on a particular day may not match the number reported elsewhere on the dashboard. 
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Figure 20: Total ICU bed capacity over time. Data included may only be available at a lagged interval. As a result, the number of COVID 

occupied ICU beds on a particular day may not match the number reported elsewhere on the dashboard. 
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COVID-19 in Alberta 
Highlights New Cases Total Cases Characteristics Vaccine Outcomes 

Severe outcomes Comorbidities Healthcare capacity Geospatial Travel history 

Laboratory testing Variants of Concern Data export Data notes 

Summary 

» The percent of cases from the Calgary Zone is 40% 
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Figure 21: Cumulative COVID-19 cases in Alberta by zone and date reported to Alberta Health. Cases without a 

postal code or incorrect postal codes are labelled as unknown. 
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Figure 22: Rate of COVID-19 cases (per 100,000 population) in Alberta and by zone 
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Figure 23: Seven day rolling-average for rates of COVID-19 (per 100,000 population) in Alberta by zone 

Table 10. COVID-19 cases in Alberta by zone 

Zone 

Calgary Zone 

Central Zone 

Edmonton Zone 

North Zone 

South Zone 

Unknown 

All 
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Figure 24: COVID-19 cases in Alberta by zone date reported to Alberta Health 
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» Saskato 

Leaflet (hitp:/Meafletjs.com) | Map i en men.col ) Cf { 

— Map data © OpenStreetMap (hitps: iopenstre jlcopyright) contribulars   
      

Only active cases are included. Postal codes are not exact locations of cases and are 

based on patient residence; random noise is applied for privacy. Cases without a 

postal code or incorrect postal codes are not included. Postal code information 

missing/invalid for: 379 case(s). 
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Canada 

« Vancouver 

Leaflet (htip:/fteafletjs.com) | Map tiles by Stamen Design (hitp://stamen.com), CC BY 3.0 (hitp://crealivecommons.orgflicenses/by/3.0) 

— Map data ® OpenStresiRiihttps /iwww.openstreetmap.org/copyright) contributors ND 

Comparison restricted to active cases. Unknown exposure defined as cases that are 

not linked to travel or a known contact/setting of exposure to COVID-19. 
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Analytics and Performance Reporting Branch 

Epidemiology and Surveillance Unit hertom 

2022-February-08 12:01 

COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes 

Severe outcomes Comorbidities Healthcare capacity Geospatial Travel history 

Laboratory testing Variants of Concern Data export Data notes 

Summary 

+ 1.1356107{4} (2%) were acquired through travel outside of Alberta 

+ United States was reported the most frequently (n = 2048; 18%). 

Table 11. Country of travel among travel-acquired cases 

Country Number (n) 

Domestic only 6,113 

International 2,900 

International - USA only 1,926 

Missing 417 

Note: 

Cases may have travelled to multiple countries 
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COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes Severe outcomes 

Comorbidities Healthcare capacity Geospatial Travel history Laboratory testing 

Variants of Concern Data export Data notes 
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Figure 25: Tests performed for COVID-19 in Alberta by day. Tests can be performed for the same person multiple 

times. 

Table 12. COVID-19 testing in Alberta 

Number (n) 

| Test volume a oo 6,793,485 oo 

People tested. oo 2,717,900 

Table 13. People tested for COVID-19 in Alberta by zone 

Zone Count Percent 

Calgary Zone 4,075,920 40 ) 

Central Zone 245,643 9 

Edmonton Zone "859,300 32 

North Zone 260,01 6 10 

South Zone | 172,089 6 oo 

Unknown 104.932 | 4 oo 

Al | 2.717.900 100 oo 
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Figure 26: People tested for COVID-19 in Alberta by age group and gender 

Table 14. People tested for COVID-19 in Alberta by age group and gender 

Age 

Under 1 year 

1-4 years 

5-9 years 

10-19 years 

20-29 years 

30-39 years 

Note: 

Gender 

Female 

Count 

12,447 

60,549 

89,757 

174,373 

215,316 

251,049 

Percent 

Male 

Count Percent 

14,436 1 

66,687 2 

96,849 4 

177,583 7 

195,348 7 

229,657 8 

Count represents the number of people tested 
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Age 

40-49 years 

50-59 years 

60-69 years 

70-79 years 

80+ years 

Unknown 

All 

Note: 

Gender 

Female 

Count 

197,584 

166,889 

125,151 

60,779 

49,753 

574 

1,404,221 

Male Unknown All 

Percent Count Percent Count Percent Count 

7 180,697 7 567 0 378,848 

6 145,901 5 474 0 313,265 

5 112,963 4 285 0 238,399 

2 56,040 2 100 0 116,919 

2 32,606 1 142 0 82,501 

0 617 0 436 0 1,628 

52 1,309,384 48 4293 0 2,717,900 
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Figure 27: Cumulative and daily test positivity rate for COVID-19 in Alberta. 
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Date Reported to Alberta Health 

Figure 28: Positivity rate for COVID-19 in Alberta by zone. 
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Analytics and Performance Reporting Branch 

Epidemiology and Surveillance Unit 

2022-February-08 12:01 

  

COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes Severe outcomes 

Comorbidities Healthcare capacity Geospatial Travel history Laboratory testing 

Variants of Concern Data export Data notes 

Summary 

NOTE: People are identified as COVID-19 cases prior to variant of concern identification. As such, variant of 

concern reporting is delayed compared to date the case was reported to Alberta Health. 

Due to the large number of positive COVID-19 cases, the lab screened a sample of positive cases between 

May 1, 2021 and May 31, 2021, September 9, 2021 and November 23, 2021, and after December 23rd, 2021. 

+ 142,420 variants of concern identified 

o 1351 active cases 

o 1,470 died 
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Figure 29: Variant of concern COVID-19 cases in Alberta by day. Note: cases are identified as COVID-19 positive 

prior to being identified as a variant of concern. Data included up to end of day February 07, 2022. 
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Figure 30: Variant of concern COVID-19 cases in Alberta by day and case status. Recovered is based on the 

assumption that a person is recovered 14 days after a particular date (see data notes tab), if they did not 

experience severe outcomes (hospitalized or deceased). Cases are under investigation and numbers may fluctuate 

as cases are resolved. Data included up to end of day February 07, 2022. 
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Figure 31: Variant of concern COVID-19 cases in Alberta by day. The bars represent new variant of concern (VOC) 

cases by day, while the line indicates the proportion of variant of concern cases identified compared to other cases 

of COVID-19. Note: cases are identified as COVID-19 pasitive prior to being identified as a variant of concern strain. 

Data included up to end of day February 07, 2022. 
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Figure 32: Variant of concern COVID-19 cases in Alberta by day, by exposure type. Data included up to end of day 

February 07, 2022. 
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Figure 33: Cumulative variant of concern COVID-19 cases in Alberta by zone and date reported to Alberta Health. 

Cases without a postal code or incorrect postal codes are labelled as unknown. Data included up to end of day 

February 07, 2022. 
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Figure 34: Variant of concern COVID-19 cases in Alberta by day and by zone. The bars represent new variant of 

concern (VOC) cases by day, while the line indicates the proportion of variant of concern cases identified compared 

to other cases of COVID-19. Note: cases are identified as COVID-19 positive prior to being identified as a variant of 
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concern strain. Data included up to end of day February 07, 2022. 
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Table 15. Variants of concern COVID-19 cases identified in Alberta and by Zone 

Zone Alpha Beta Delta Gamma Kappa Omicron Total 

Calgary Zone 20,045 . 79 16.381 804 | 6 12,528 B 19843 

Central Zone 5.458 2 | 8,565 192 0 - 1,604 15,821 

Edmonton Zone 11,429 65 | 22,948 1.063 13 ) 8.692 | 44.210 

North Zone 6,253 2 14,473 768 | 0 . 1.387 22615 

South Zone N 2,686 0 6.137 or . 0 oo ort : 0,801 

Unknown oo 0 0 : P 0 | 0 N a N 40 

Alberta ) 45.871 180 68,208 2,924 oo 19 | ) 25.218 | 142.420 

Table 16. Variants of concern COVID-19 cases identified among active cases in Alberta and by Zone 

Zone Delta Omicron Total 

Calgary Zone 10 432 442 

Central Zone oo oo 4 oo | 158 162 

Edmonton Zone oo | ) 0 oo 517 | 517 

| North Zone ) 3 oo oo 3 126 ) 129 

South Zone oo 2 oo | 9 ) 101 

Unknown 0 oo | 0 0 

Alberta oo oo oo 19 oo | 1.33 1351 

Note: Active cases are now based on information on a sample of positive cases only and should be 

interpreted with caution. 

Table 17. Variants of concern COVID-19 cases identified who are active, recovered, or died in Alberta and by Zone 

Zone Active Died Recovered Total 

Calgary Zone 442 317 49,084 49,843 

Central Zone 162 280 15,379 15,821 
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Figure 35: Percent of variants of concern (VOCs) and non-VOCs who were followed up and have an unknown place 

BW won-variant of Concern COVID-19 Cases [ll Variant of Concern COVID-19 Cases 

  

Disease Acquisition Unknown 

of disease acquisition. February 07, 2022. 
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Figure 36: Where disease was likely acquired among active cases who have been followed-up with a known place 

of acquisition among variants of concern (VOCs) and non-VOCs. February 07, 2022. 
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Date Reported to Alberta Health 

Figure 37: Total confirmed COVID-19 cases and percent of cases screend for variants of concern by day. Note: 

cases are identified as COVID-19 positive prior to being identified as a variant of concern. Data included up to end 

of day February 07, 2022. 
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Analytics and Performance Reporting Branch 

Epidemiology and Surveillance Unit bertoom 

2022-February-08 12:01 

COVID-19 in Alberta 
Highlights New Cases Total Cases Characteristics Vaccine Outcomes Severe outcomes 

Comorbidities Healthcare capacity Geospatial Travel history Laboratory testing 

Variants of Concern Data export Data notes 

Visit this link (https://www.alberta.ca/stats/covid-19-alberta-statistics. htm#data-export) to access various data-sets in 
csv format. 
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COVID-19 in Alberta 

Highlights New Cases Total Cases Characteristics Vaccine Outcomes Severe outcomes 

Comorbidities Healthcare capacity Geospatial Travel history Laboratory testing 

Variants of Concern Data export Data notes 

Data sources 

The Provincial Surveillance Information system (PSI) is a laboratory surveillance system which receives positive 

results for all Notifiable Diseases and diseases under laboratory surveillance from Alberta Precision Labs (APL). 

The system also receives negative results for a subset of organisms such as COVID-19. The system contains basic 

information on characteristics and demographics such as age, zone and gender. The Communicable Disease 

Reporting System (CDRS) at Alberta Health and the Communicable Disease Outbreak Management (CDOM) 

system at Alberta Health Services contains information on COVID-19 cases. Data Integration and Measurement 

Reporting (DIMR) database at Alberta Health Services contains up to date information on people admitted and 

discharged from hospital in Alberta. Information such as hospitalizations and ICU admissions are received through 

enhanced case report forms sent by Alberta Health Services (AHS). 

Definitions 

Recovered 

Active and recovered status is a surveillance definition to try to understand the number of active cases in the 

population. It is not related to clinical management of cases. It is based on the assumption that a case is recovered 

14 days after a particular date. For confirmed cases, specimen collected date is used and for probable cases date 

reported to Alberta Health is used. If a case is hospitalized, the recovered date is when their symptoms have 

resolved based on case follow-up, or 10 days after being discharged. 

COVID-19 Deaths 

A death resulting from a clinically compatible iliness, in a probable or confirmed COVID-19 case, unless there is a 

clear alternative cause of death identified (e.g., trauma, poisoning, drug overdose). 
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A Medical Officer of Health or relevant public health authority may use their discretion when determining if a death 
was due to COVID-19, and their judgement will supersede the above criteria. 

A death due to COVID-19 may be attributed when COVID-19 is the cause of death or is a contributing factor. 

Lab Positivity 

COVID-19 percent positivity in Alberta is calculated using the Test Over Test method, which is the same method 
employed by the US Centers for Disease Control and Prevention. The calculation is as follows: 

Daily Number of Positive Tests / (Daily Number of Positive Tests + Daily Number of Negative Tests) Q/RT-PCR tests 
are the only COVID-19 tests included in this calculation. 

https://www.cdc.gov/coronavirus/201 9-ncov/lab/resources/calculating-percent-positivity-faq.htmi 
(https:/www.cdc.gov/coronavirus/201 9-ncov/lab/resources/calculating-percent-positivity-fag.htmi) 

Comorbidities 

The following comorbitities are included in respective analyses: Diabetes, Hypertension, COPD, Cancer, Dementia, 
Stroke, Liver cirrhosis, Cardiovascular diseases (including IHD and Congestive heart failure), Chronic kidney 
disease, and Immuno-deficiency. 

Disclaimer 

The content and format of this report are subject to change. Cases are under investigation and numbers may 
fluctuate as cases are resolved. Data included in the interactive data application are up-to-date as of end of day 
February 07, 2022. 
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Aperton Government 

Alberta Health 

March 2, 2022 

AR 199655 
  

ADVICE TO HONOURABLE JASON COPPING 
MINISTER OF HEALTH 

COVID-19 Measures in Schools 

For Information 

ISSUE 
The use of public health measures to reduce the risk of COVID-19 transmission in schools. 

PURPOSE 
To provide information and analysis regarding public health measures implemented in schools 
and their impact on COVID-19 transmission, with a focus on Alberta cases and data. 

ANALYSIS 
Public health measures implemented in Alberta have impacted the transmission of 
COVID-19 within schools and their surrounding communities, and this is consistent with 
similar evidence reported in the literature. 

Analysis of research literature indicates wearing masks can be effective in contributing to 
reducing the transmission of COVID-19 in public and community settings; however, the 
impact of masking in schools is less clear. 

The range of policies in place across different jurisdictions limits the ability to evaluate 
the impact of specific measures for daycare or school settings due to variability in the 
combination of measures implemented. 

- Itis difficult to determine the effect of removing or changing one measure (e.g. masking), 
as many of the studies examining COVID-19 incidence in schools had layered infection 
prevention and control measures in place. 

Studies found that transmission in schools has remained limited under a wide range of 
prevention measures, such as masking, cohorting, cancelling higher-risk activities, 
distancing, hygiene protocols, reduced class size, and enhanced ventilation. 
While in-person schooling carries an increased risk of infection for household members, 
studies looking at this outcome have shown mitigation measures like teacher masking, daily 
symptom screening, and the closure of extra-curricular activities were associated with 
significant reduction in risk. 

According to observed Alberta data, which could be influenced by factors other than 
masking, school boards without mask mandates at the start of the school year 
(September 2021) had three times more outbreaks in their schools in the first few months of 
the school year. 

In addition, case and hospitalization rates per 100,000 population in Alberta for children 
(five to 11 years old) and adults (30 to 59 years old) were lower in areas where mask 
mandates were required. 

One specific outbreak in Westglen School in Edmonton (fall 2021) illustrates that a school 
outbreak can lead to increased spread within the local community (71 cases: one staff 
member and 70 students, see Figure 1). 
- The outbreak was opened September 23 (reported 10 per cent absenteeism and a 

positive case on September 20). Some symptomatic children continued to attend school 
until they moved to online learning on September 24. 

Confidential advice to Executive Council 

1/2 

Classification: Protected A



Merton Government 

Alberta Health 
March 2, 2022 

i AR 199655 

~ This outbreak has had a significant effect on case counts in the neighbourhood; while 

cases in Edmonton were stabilizing and decreasing, cases in the T5M postal code 

reversed trend, increasing significantly after the Westglen outbreak. 

o 66/94 (70 per cent) of all cases with the T5M postal code reported between 

September 17 and 26 are linked to the outbreak or are family members of outbreak 
cases. 

Figure 1: Number of cases in the neighbourhood surrounding the Westglen school and the City of 

Edmonton 

e Additional information on the impact of COVID-19 measures in schools is attached 

(Attachments 1 and 2). 

BACKGROUND 

e Alberta Health has provided guidance to schools with the intent of reducing the risk of 

transmission. Most mandatory school measures were lifted on February 14, 2022, and the 

remaining mandatory measures were removed on March 1. 

o Alberta Health has prepared guidance documents that include the following recommended 

practices: 

— Encouraging vaccination for eligible students and staff; 

Active daily symptom screening of all staff, students, visitors, and volunteers; 

— Cohorting for kindergarten through grade six classes; 

~ Increased hand hygiene; 

Increased and enhanced cleaning; and 

Increased distancing where possible to reduce crowding. 

ATTACHMENTS 
1. COVID Measures in Schools Alberta Data 
2. COVID Measures in Schools Literature Summary 

CONTACT: 
Drafted by: Susan Novak, Policy and Planning Section Chief, 780-860-2144 

Approved by: Ethan Bayne, Incident Commander, Alberta Heath EOC, 780-217-1826 

Confidential advice to Executive Council 
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School Masking Evidence Summary 

Copied from Scott Fullmer’s email dated February 7, 2022 

Summary 

1. According to the research literature, wearing masks can be effective in contributing to reducing 

transmission of COVID-19 in public and community settings. This is informed by a range of 

research, including randomised control trials, contact tracing studies, and observational studies. 

2. The evidence for protection from masks, in schools is less direct, but taken together with 

available evidence from all settings, there is support for the conclusion that face coverings in 

schools can contribute as part of a host of measures to reduce transmission. What data do 

exist have been interpreted into guidance in many different ways. The World Health 

Organization, for example, does not recommend masks for children under age 6. The European 

Centre for Disease Prevention and Control recommends against the use of masks for any 

children in primary school. In North America masking in schools was part of public health 

guidelines as schools returned after the first and second waves. 

3. Studies find that transmission in schools has remained limited and comparable to the wider 

community under a wide range of prevention measures such as masking, cohorting, cancelling 

higher-risk activities, distancing, hygiene protocols, reduced class size and enhanced 

ventilation. 

4. The studies available were performed prior to the emergence of the Omicron VOC. 

Systematic Reviews of Multiple Measures 

The evergreen MacMaster University literature review (49 studies) (August 2021) reports wide 

variability in policies in place across different jurisdictions limiting the ability to evaluate the impact of 

specific measures or make best practice recommendations for daycare or school settings due to 

variability in the combination of measures implemented. However, implementation of infection control 

measures is critically important to reducing transmission, especially when community transmission rates 

are high. 

e There is evidence that wearing masks, maintaining at least 3ft of distance (especially amongst staff), 

restricting entry to the school to others, cancelling extracurriculars, introducing outdoor instruction, 

and daily symptom screening reduce the number of cases within schools; 

e There are inconsistent findings for associations between ventilation, and class size. 

o Hybrid or part-time in-person learning appears to be associated with higher incidence compared to 

full-time in-person. 

In July 2021, European Centre for Disease Control and Prevention published its second update to its 

review of COVID-19 in children and the role of school settings in transmission. The review examined 

case-based epidemiological surveillance analysis from The European Surveillance System, grey, pre-print 

and peer reviewed scientific literature, focusing on studies published in 2021; and modelling of the 

effects of closing schools on community transmission based on data from the ECDC-Joint Research 

Centre (JRC) Response Measures Database. 

e Similar tothe literature review produced by Macmaster University, this report that implementing 

multiple physical distancing and hygiene measures can significantly reduce the possibility of 

transmission within schools (high confidence}, including 
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o De-densification (classroom distancing, staggered arrival times, cancellation of certain indoor 

activities, especially among other students) 

o Hygiene measures (handwashing, respiratory etiquette, cleaning, ventilation, and face masks for 

certain age groups). 

o Timely testing and isolation or quarantine of symptomatic cases is important. Rapid antigen 

tests should be considered 

The latest Cochrane literature review examined evidence is up to December 2020 on which measures 

implemented in the school setting allow schools to safely reopen, stay open, or both, during the COVID- 

19 pandemic. The review suggests that many measures implemented in the school setting can have 

positive impacts on the transmission of SARS-CoV-2, and on healthcare utilisation outcomes related to 

COVID-19. 

e Measures reducing the opportunity for contacts: by reducing the number of students in a class or a 

school, opening certain school types only (for example primary schools) or by creating a schedule by 

which students attend school on different days or in different weeks, the face-to-face contact 

between students can be reduced. 

o All 23 studies showed reductions in the spread of the virus that causes COVID-19 and the use of 

the healthcare system. Some studies also showed a reduction in the number of days spent in 

school due to the intervention. 

e Measures making contacts safer: by putting measures in place such as face masks, improving 

ventilation by opening windows or using air purifiers, cleaning, handwashing, or modifying activities 

like sports or music, contacts can be made safer. 

o Five (of 11) of these studies combined multiple measures, which means we cannot see which 

specific measures worked and which did not. Most studies showed reductions in the spread of 

the virus that causes COVID-19; some studies, however, showed mixed or no effects. 

e Surveillance and response measures: screening for symptoms or testing sick or potentially sick 

students, or teachers, or both, and putting them into isolation (for sick people) or quarantine (for 

potentially sick people). 

o Twelve (of 13} studies focused on mass testing and isolation measures, while two looked 

specifically at symptom-based screening and isolation. Most studies showed results in favour of 

the intervention, however some showed mixed or no effects. 

e Multicomponent measures. measures from categories 1, 2 and 3 are combined. 

o Three studies assessed physical distancing, modification of activities, cancellation of sports or 

music classes, testing, exemption of high-risk students, handwashing, and face masks. Most 

studies showed reduced transmission of the virus that causes COVID-19, however some 

showed mixed or no effects. 

Transmission Compared to the Community 

These four studies in Vancouver, Georgia, and Italy were some of the earlier studies in the first/second 

wave that found that students were less of a risk for secondary infections compared to teachers 
however, teachers rates of infection were no higher than other members of the community in 

occupations outside the home. 

e Vancouver (Oct 2020-May 2021) Goldfarb et al. seroprevelance study showed no detectable 

increase in SARS-CoV-2 infections in school staff working in Vancouver public schools following a 

period of widespread community transmission compared to the community. These findings 

corroborate claims that, with appropriate mitigation strategies in place, in-person schooling is not 

associated with significantly higher risk for school staff. 
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o Of the 1,556 school staff who had their blood sample tested, 2.3% tested positive for antibodies. 

This percentage was similar to the number of infections in a reference group of blood donors 

matched by age, sex and area of residence. 

o NPIs: (Physical distancing, Enhanced cleaning, Enhanced ventilation, Cohorts, Screening (staff 

and students), Regular surface cleaning, Unidirectional flow of students, Masks (not mandatory 

until Feb 2021 for grades 6-12 and for grades 4-12 in Apr 2021), Hand hygiene (hand sanitizer in 

classrooms and common areas), Quarantine policies, Staggered recess and lunch breaks) 

e Georgia CDC Study USA (Dec 2020-Jan 2021) Gettings, J.R., et al. found that masking teachers was 

associated with a statistically significant decrease in COVID transmission, but masking students was 

not. 

o NPI's: (enhanced cleaning, enhanced ventilation, hand hygiene, masks — except during sports, 

and physical distancing) 

o Highest Secondary Attack Rates were: 

= Indoor High-contact sports settings - 23.8% 

» staff meetings/lunches - 18.2% 

= Elementary school classrooms 9.5% 

o Lowest Secondary Attack Rates: 

» Asymptomatic Students — 2.3% 

= Elementary Students — 2.7% 

o The SAR was higher for staff 13.1% vs student index cases 5.8% and for symptomatic 10.9% vs 

asymptomatic index cases 3.0 

o In school settings, J. Gettings et al. point out that in addition to masking, schools that improved 

ventilation through dilution methods alone, COVID-19 incidence was 35% lower, whereas in 

schools that combined dilution methods with filtration, incidence was 48% lower. 

e Georgia — USA (Dec 2020-Jan 2021) J. A. W. Gold et al. examined incidence in a Georgia school 

district during December 1, 2020-January 22, 2021 identified nine clusters of COVID-19 cases 

involving 13 educators and 32 students at six elementary schools. Two clusters involved probable 

educator-to-educator transmission that was followed by educator-to-student transmission in 

classrooms and resulted in approximately one half {15 of 31) of school-associated cases. Preventing 

SARS-CoV-2 infections through multifaceted school mitigation measures and COVID-19 vaccination 

of educators is a critical component of preventing in-school transmission. 

o NPI's: (Masks - except while eating, Plastic dividers on desks but students sat less than 3 feet 

apart). 

o Italy (Sept 30 2020-Feb 2021) Gandini et al. performed a cross-sectional and prospective cohort 

study in Italy during the second COVID-19 wave (from September 30, 2020 until at least February 28, 

2021. Incidence and positivity were lower amongst elementary and middle school students 

compared to general population; incidence was higher in high school students in 3 of 19 regions. 

Incidence in teachers was no different from other occupations after adjusting for age. 

o NPI's: {Ban on sports and music, Frequent ventilation, Hand hygiene, Masks (staff, high school 

students), Negative test following exposure (some schools), Physical distancing (1m between 

seats), Reduced school hours, Temperature check, Unidirectional flow of students). 

Impact of Multiple Mitigation Measures 

These observational studies that assess the use of multiple interventions in schools and are a good 

example of the kinds of studies that show mixed results (as was noted in the systematic reviews) 

Page 3 orl 

Classification: Protected A



e Utah ~ USA (Dec 2020-Jan 2021) R. B. Hershow et al. reviewed K-6 schools opening in Salt Lake 

County, Utah, from Dec 3 —Jan 21, 2021. Despite high community incidence and an inability to space 

students’ classroom seats 26 ft apart, this investigation found low SARS-CoV-2 transmission and no 

school-related outbreaks in 20 Salt Lake County elementary schools with high student mask use and 

implementation of multiple strategies to limit transmission. 

o NPIs: (6ft distance, High mask use (86%), 81% in-person learning, Plexiglass barriers for teachers, 

Staggered mealtimes) 

o Other studies, similar to the Utah in North Carolina, Wisconsin, and Missouri, isolated the 

impact of masks specifically, but showed that taken together mitigation strategies reduced 

transmission. 

e Florida, New York, Mass — USA (2020-21) E. Oster et al reported on the correlation of mitigation 

practices with staff and student COVID-19 case rates in Florida, New York, and Massachusetts during 

the 2020-2021 school year focusing on student density, ventilation upgrades, and masking. 

Ventilation upgrades are correlated with lower rates in Florida but not in New York. Did not find any 

correlations with mask mandates. All rates are lower in the spring, after teacher vaccination is 

underway. 

o NPVs Varied by state: (Cohorts, Enhanced ventilation, Masks, Reduced student density, Physical 

distancing (6 ft.), Symptom screening, Temperature checks) 

e USA All States (Dec 2020-Feb 2021) J. Lessler et al. For every additional measure implemented there 

was a decrease in odds of a positive test (adjusted OR: 0.93, 95% CI1=0.92,0.94); symptoms screening 

was associated with the greatest risk reduction. When 7 or more IPAC measures were implemented, 

risk largely disappeared (with a complete absence of risk with 10 or more IPAC measures). Among 

those reporting 7 or more mitigation measures, 80% reported student/teacher mask mandates, 

restricted entry, desk spacing and no supply sharing. Outdoor instruction, restricted entry, no 

extracurriculars, and daily symptom screening were associated with significant risk reductions. 

o NPI’s : (Cancelled extracurriculars, Closed common spaces (playgrounds, cafeterias), Cohorting, 

Masks, Physical distancing (extra space, separators between desks), Reduced class size, 

Restricted entry, Symptom screening) 

e A Science Magazine Summary on in-person schooling concludes that in-person schooling carries 

with it increased COVID-19 risk to household members; but also evidence that common, low cost, 

mitigation measures can reduce this risk 

o School-based mitigation measures are associated with significant reductions in risk, particularly 

daily symptoms screens, teacher masking, and closure of extra-curricular activities. 

o A positive association between in-person schooling and COVID-19 outcomes persists at low 

levels of mitigation, but when seven or more mitigation measures are reported, a significant 

relationship is no longer observed. 

= Regression treating each individual mitigation measure as having an independent effect 

shows that daily symptom screening is clearly associated with greater risk reductions 

than the average measure with some evidence that teacher mask mandates and 

cancelling extra-curricular activities are also associated with larger reductions than 

average. 
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= In contrast, closing cafeterias, playgrounds and use of desk shields are associated with 

lower risk reductions {or even risk increases); however this may reflect saturation effects as 

these are typically reported along with a high number of other measures. Notably, part-time 

in-person schooling is not associated with a decrease in the risk of COVID-19-related 

outcomes compared to full-time in-person schooling after accounting for other mitigation 

measures. 
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Evidence on Masking Alone 

In community settings the conclusion on the effectiveness of face coverings to reduce transmission of 
COVID-19 in community settings is informed by a range of research, including transferable insight from 
other contagious diseases, modelling studies, laboratory experiments, contact tracing studies, and 
observational studies. The addition of randomised control trials and substantially more individual-level 

observational studies has increased the strength of the conclusions and strengthens the evidence for the 
effectiveness of face coverings in reducing the spread of COVID-19 in the community, through source 
control, wearer protection, and universal masking. 
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There are only 2 RCTs that have been done during the pandemic on masking (1 non-peer-reviewed 

report, both rated as medium quality) provided evidence on the effectiveness of face coverings to 

reduce transmission of COVID-19, for universal masking (Bangladesh) and 1 for wearer protection 

(Denmark). 

e Denmark RCT in Spring 2020 (H. Bundgaard et al.) The first was conducted in Denmark in the spring 

of 2020 and found no significant effect of masks on reducing COVID-19 transmission 

o Adults who spent 3 hours or more a day outside the home and did not wear a face covering 

while at work were randomised either to wearing study-provided surgical masks outside the 

home or no intervention. 

o There was a small, non-significant reduction in COVID-19 infections reported in the group that 

wore surgical masks: 42 of 2,392 participants (1.8%) developed COVID-19 in the intervention 

group compared with 53 of 2,470 participants (2.1%) in the control group. 

o The study was inconclusive, reporting a non-significant reduction in COVID-19 infections from 

wearer protection using surgical masks, but the results lacked precision due to an insufficiently 

large sample size and low prevalence in the study population, so few participants developed 

COVID-19. 

e Bangladesh RCT in 2021 (J. Abaluck et al.) - reported that surgical masks (but not cloth) were 

modestly effective at reducing rates of symptomatic infection. However, neither of these studies 

included children, let alone vaccinated children. 

o Randomized trial involving nearly 350,000 people across rural Bangladesh. The study’s authors 

found that surgical masks — but not cloth masks — reduced transmission of SARS-CoV-2 in 

villages where the research team distributed face masks and promoted their use. 

o The study linked surgical masks with an 11% drop in risk, compared with a 5% drop for cloth. 

That finding was reinforced by laboratory experiments whose results are summarized in the 

same preprint. The data show that even after 10 washes, surgical masks filter out 76% of small 

particles capable of airborne transmission of SARS-CoV-2, says Mushfiq Mobarak, an economist 

at Yale University in New Haven, Connecticut, and a co-author of the study. By contrast, the 

team found that 3-layered cloth masks had a filtration efficiency of only 37% before washing or 

use. 

o The UK PHE has produced two literature reviews on masking 

o In community they assembled a committee to evaluate this evidence from their most recent 

literature review on face coverings in community included 25 studies (including 9 preprints and 

2 non-peer reviewed reports): 2 randomised controlled trials (RCTs) and 23 observational 

studies. The evidence predominantly suggests that face coverings reduce the spread of COVID- 

19 in the community. 

= Respiratory Evidence Panel: evidence suggests that all types of face coverings are, to 

some extent, effective in reducing transmission of SARS-CoV-2 in both healthcare and 

public, community settings — this is through a combination of source control and 

protection to the wearer (high confidence). 

[1] Both studies were used to guide previous advice on masking in Alberta, both excluded children 
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Eight contact tracing studies suggested that contacts of primary cases were less likely to develop COVID- 

19 if either the primary case or the close contact, or both, wore a face covering. 

11 observational association studies had mixed results, with 6 studies suggesting face coverings were 

associated with reduced COVID-19 transmission and 5 suggesting no statistically significant association. 

e In the school setting (lan 2022) they conducted a literature review as well as publishing the results 

of their own study that looked at schools with mask mandates in secondary schools. The literature 

review on the Evidence of associations between COVID-19 and the use of masks in educational 

settings was inconclusive, but some studies showed higher rates of COVID-19 in schools without 

mask requirements for students. 

o “The new study presented in this report is a comparison of covid absence rates 2-3 weeks later 

in 123 schools which introduced masks on the 1st October 2020 with covid absence rates in 

1192 schools which did not have a policy of mask wearing in school. 

o There were several differences between the two sets of schools included in this study including 

the covid absence rates at the start of the study (the schools which introduced masks had much 

higher rates). The researchers tried to adjust for these factors in their analysis. 

= No Reduction in the UK with Masks in Schools: Schools where face coverings were used in 

October 2021 saw a reduction two to three weeks later in Covid absences from 5.3% to 3% 

- a drop of 2.3 percentage points. 

= In schools which did not use face coverings absences fell from 5.3% to 3.6% - a fall of 1.7 

percentage points (not statistically significant) 

e Public Health Ontario has also assessed most of this evidence as well and summarized that several 

studies found that mask mandates in schools have been associated with lower incidence of SARS- 

CoV-2 infection. Many of the studies examining COVID-19 incidence in schools had layered Infection 

prevention and control measures in place, so it was challenging to measure the independent Impact 

of mask-wearing. 

There are 3 commonly cited studies (all rated as low quality) assessing whether wearing a face covering 

was effective in schools in the UK, US and Germany in autumn and winter 2020, and in a summer camp 

in the US in summer 2020. These results provide less direct evidence of the effectiveness of face 

coverings than either the RCTs or contact tracing, but still provide evidence on the difference in COVID- 

19 transmission between people who did and did not wear face coverings in school and summer camp 

settings. 

e California Study: D. Cooper et al. in a prospective cohort study in the US assessed whether face 

coverings were effective as universal masking in four schools in Autumn to Winter 2020 found SARS- 

CoV-2 infections in 17 learners (N=320) only during the surge. School A (97% remote learners) had 

the highest infection (10/70, 14.3%, p<0.01) and IgG positivity rates (13/66, 19.7%). School D (93% 

on-site learners) had the lowest infection and IgG positivity rates (1/63, 1.6%). Mitigation 

compliance [physical distancing (mean 87.4%) and face covering (91.3%)] was remarkably high at all 
schools. 

e Germany Study: Theuring et al. in a cross-sectional study in Germany (n=177 primary school 

students, n=175 secondary school students and n=142 staff members) assessed whether face 

coverings were effective as wearer protection in 12 primary and 12 secondary schools in Germany in 

November 2020. It concluded that prevalence increased with inconsistent facemask-use in school, 

walking to school, and case-contacts outside school. 

e US Summer Camp Study: S. Suh et al. conducted a cross-sectional study (n=486 US summer camps 

comprising 89,635 campers) assessed whether face coverings were effective as universal masking in 
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486 summer camps in the US in summer 2020. It found in both single and multi-NPI analyses, the 

risk of COVID-19 cases was lowest when campers always wore facial coverings. 

More recent evidence from Delta Wave and CDC Commissioned Studies 

eo To demonstrate any independent effect of masks on COVID-19 transmission requires comparing 

communities with similar vaccination rates or statistically controlling for differences in vaccination 

rates or other covariates. Without making these adjustments, it is difficult to attribute differences in 

case rates, or differences in in-school transmission, to mask wearing in school. 

e When CDC examined the evidence on school transmission, it concluded that the preponderance of 

the available evidence from United States schools indicates that even when students were placed 

less than 6 feet apart in classrooms, there was limited SARS-CoV-2 transmission when other 

layered prevention strategies were consistently maintained; notably, masking and student 

cohorts. 

o The Oct 2021 Arizona CDC Study (M. Jehn et al.) in the Maricopa and Pima Counties concluded 

that schools without mask mandates were more 3.5 times likely to have COVID-19 outbreaks 

than schools with mask mandates. The study noted that given the high transmissibility of the 

SARS-CoV-2 B.1.617.2 (Delta) variant, universal masking, in addition to vaccination of all eligible 

students, staff members, and faculty and implementation of other prevention measures, 

remains essential to COVID-19 prevention in K—12 settings. 

= However, the study has been found to have numerous flaws as pointed out in this Atlantic 

Article — including a failure to quantify the size of outbreaks and failure to report testing 

protocols for the students. They also do not control for different vaccination rates in the 

counties, meaning that vaccination could have played a bigger role than masking. 

o Another Oct 2021 CDC study by S. E. Budzyn et al. found that U.S. counties without mask 

mandates saw larger increases in pediatric COVID-19 cases after schools opened, but again did 

not control for important differences in vaccination rates, stating it will be done at a later date. 

« The study examined 520 counties from July to September, 62% of which didn’t have a school 

mask requirement. 

= Over the two-week period before and after school started, counties with school mask 

requirements saw their COVID-19 rates rise by 16 daily cases per 100,000 children, on 

average. 

= Meanwhile, counties without school mask requirements saw their COVID-19 rates rise by 

35 daily cases per 100,000 children, as shown in the chart below. 
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These smaller studies are often shared online to show that there isn’t a difference between schools that 

mask during the Delta variant’s spread in the US: 

e In Tennessee, two neighboring counties with similar vaccination rates, Davidson and Williamson, 

have virtually overlapping case-rate trends in their school-age populations, despite one having a 

mask mandate and one having a mask opt-out rate of about 23 percent. 

e Another recent analysis of data from Cass County, North Dakota by Tracy Hoeg, comparing school 

districts with and without mask mandates, concluded that mask-optional districts had lower 

prevalence of COVID-19 cases among students this fall. 

e Analyses of COVID-19 cases in Alachua County, Florida, also suggest no differences in mask-required 

versus mask-optional schools. 
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Appendix 1 

Context of COVID-19 in Alberta at time of decision 

it is important to remember that masks were never provincially required in children in school in 

kindergarten to grade 3, so the change to the requirements was for those in grades 4 and above. 

Immunization (see TAB 5) 

e By February 8, 2022, 46% of children 5-11 years old had received one dose of vaccine while 18% had 
received two doses. All children in this age group were eligible to receive vaccine, and sufficient time 
had elapsed for two doses to have been received for those families who chose this layer of 
protection. 

e For 12-19 year olds, 87% had received one dose and 82% had received two doses. 

Treatment and testing available 

* Rapid Antigen test kits had been made available to families of school-aged children and were being 
made available to the public for at-home use at participating pharmacies. 

e Outpatient treatments were available to prevent the highest risk patients with mild to moderate 
COVID-19 symptoms from progressing to severe disease. 

Cases and hospitalization (see TAB 10) 

e Daily new case counts were declining from the peak of the Omicron wave. 
Test positivity rate had begun to decline 
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Hospitalizations were at a plateau 
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Evidence of effectiveness of masks in education settings (see TAB 6 and TAB 8) 

Analysis of research literature indicated wearing masks can be effective in contributing to reducing 
the transmission of COVID-19 in public and community settings; however, the impact of masking in 
schools was less clear, with mixed results from different studies. 
The range of policies in place across different jurisdictions limited the ability to evaluate the impact 
of single specific measures for daycare or school settings due to variability in the combination of 
measures implemented. 

It was difficult to determine the effect of removing or changing one measure (e.g. masking), as many 
of the studies examining COVID-19 incidence in schools had layered infection prevention and control 
measures in place.



Studies found that transmission in schools has remained limited under a wide range of prevention 
measures, such as masking, cohorting, cancelling higher-risk activities, distancing, hygiene protocols, 
reduced class size, and enhanced ventilation. 

Alberta data looking at schools that did or didn’t have requirements for masks in the fall of 2021, 
before provincial masking requirements were reinstated, showed more outbreaks in schools without 
masking requirements than in those with masking requirements. It cannot be definitively concluded 
that the lack of masking caused more outbreaks, however, as there could be systematic differences 
in communities that influenced school boards’ masking policy decisions that could have also 
influenced community transmission risk and impacted these results. 

Different groups of clinical experts had come to different conclusions about the importance of 
school mask mandates as a single intervention, and the balance of benefits and potential risks. For 
example, see: 

e https://staticl.squarespace.com/static/61e5afd7a33d334ec9f84595/1/62115f8230548G5c6d54 

97a3/1645305731693/Urgency+of+Normal+Toolkit.pdf 

://covid19-sciencetable.ca/wp-content/uploads/2022/01/0Ontario-Returns-to-School-An- 

Overview-of-the-Science 20220112-1.pdf 
    

Negative effects of mask-wearing for children (see TAB 6) 

e Masks can disrupt learning and interfere with children’s social, emotional, and speech 
development by impairing verbal and non-verbal communication, emotional signaling, and facial 
recognition. 

Lower risk of severe outcomes for children 

Children are less likely to have a severe outcome if infected with COVID-19. This information can be 
seen in Table 7 of the Severe Outcomes tab of TAB 10 showing that the rate of COVID-19 
hospitalizations in school-aged children is 0.3 per 100 cases in those age 5-9 and 0.5 per 100 cases in 
those age 10-19. Rates of ICU admissions and deaths are even lower. The severe outcome risks for 
those in these two age groups is the lowest of all age groups. 

Other measures in place to mitigate transmission risk 

While the masking requirement was removed for youth under thirteen years of age in all settings 
and for students enrolled in kindergarten through grade 12 while attending at a school and 
participating in curriculum related or extracurricular activities, other measures remained in effect in 
schools, including: 

o Mandatory symptom screening prior to school attendance, and mandatory isolation for all those 
with COVID-19 symptoms 

o Cohorting for kindergarten to grade six 

o Physical distancing from those not in their cohort 
o Mandatory masking for adults



* Guidance for schoois and school buses supported schools to reduce opportunities for transmission, 
including: 

o Practices to minimize the risk of transmission of infection among attendees 
o Procedures for rapid response if an attendee developed symptoms of illness 
o Maintenance of high levels of sanitation and personal hygiene. 

* Guidance for Schools (K-12) and School Buses https://open.alberta.ca/dataset/eca63dca-1{d4-4ebd 
9e3d-572d6004c0(8/resource/Ib2ca09(-5265-4839-8921-3b03beS9d7a9/download/health-covid- 
19-information-guidance-schools-k12-school-buses-2022-03.pdf 

e CMOH Order 02-2022 and CMOH Order 04-2022 (see TABS 3 and 4) required isolation for persons 
who were symptomatic, asymptomatic but with a positive rapid test result, and confirmed cases of 
COVID-19. Therefore, children and others in these cases were not permitted to attend school. 

Public Context 

* Mask requirements for schools was a divisive issue in some communities as increasing numbers of 
parents and students were protesting mask mandates, including protests staged at schools. 

Jurisdictional comparison 

* The World Health Organization did not recommend masks for children under age 6. 
* The European Centre for Disease Prevention and Control recommended against the use of masks for 

any children in primary school. 

* Some jurisdictions began easing public health measures after reaching their Omicron peak, including 
Denmark, England, Scotland, Ireland, Norway, South Africa, Finland and Sweden. 

* The United Kingdom, Denmark, Sweden, Finland, Norway, and the Netherlands did not require 
children under the age of 12 to wear masks at any time. 

e Mask mandates had been lifted in California, Connecticut Delaware, New Jersey just prior to the 
change in Alberta. 

Decision making process 

In the response to the COVID-19 pandemic, the Public Health Act was used in ways and on a scale that 

were put in place to ensure that policy of this nature was substantively informed by decisions made by 
elected officials in committees of cabinet tasked with directing Alberta’s COVID-19 response. 

This process involved the CMOH providing advice and recommendations to elected officials on how to 
protect the health of Albertans. Those elected officials took that advice as one part of the considerations 
in the difficult decisions that they had to make in response to COVID-19. The final policy decision-making 
authority rested with the elected officials, and those policy decisions were then implemented through 
the legal instrument of CMOH Orders. In making the CMOH Orders, the CMOH determined how to 
operationalize each policy decision. 

Given this process described above, in the first submission for this judicial review, the documentation 
informing CMOH Order 08-2022 was understood to be the information before the Priorities 
Implementation Committee of Cabinet (PICC) when they determined the next steps in managing COVID- 
19 in Alberta, and the minutes of the decisions from that committee, which informed the content of 
CMOH Order 08-2022. Neither of these documents could be released, due to Cabinet confidence.
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Phases of the Response to COVID-19 

| Pandemic Phase 

Characterized by increased cases with significant levels of severe outcomes, requiring 
swift government action to protect safety of citizens, measures for mitigating impact and 
spread, and interventionist government policies in areas of health, economics and social 
programs. 

Transition Phase 

(03a Fo1¢=Tol (1g Va=To Bo) Ae [Yel 1a LMI g W=Telel=1 [1 = 1 ilo] a We) er =i ola To [o] [ple Me [oT gala a [Tal KTV AVICT = Tg Tol 
| and a declining reliance on interventionist policies as we approach the endemic 
phase. 

Endemic Phase 

Characterized by stable or predictable case increases with decreasing levels of 
severe outcomes, increased public “tolerance” of the disease, enhanced individual 

i responsibility for managing risk, and public health management focusing on high risk 
settings. 
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Endemic Phase 

+ Pandemics typically move through many waves of transition and heightened 

response before reaching an endemic state. 

+ An endemic state does not mean COVID stops impacting the population, but rather 

that the magnitude of impact is able to be managed within the system. 

« Going forward, with no mitigation of community transmission, it is expected that the 

acute care system will continue to be under strain for several months to come, 

impacting surgical volumes and other care provision. 

* We should expect that future respiratory virus seasons will likely have additive 

components of seasonal influenza, COVID, and other respiratory illnesses 

impacting the acute care and public health systems. 

* Preparing for possible future variants of concern that may cause severe outcomes 

will be important, but case suppression will not be the default goal. 

Mpertos 
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COVID-19 Status in Alberta 

« COVID-19 in Alberta is coming to the end of the Pandemic Phase, with 

hospitalizations still putting pressure on the health system. 

« We will soon be moving into the Transition Phase. 

+ The positivity rate has remained relatively stable in the past few weeks. 

+ Hospitalizations seem to be at a plateau, still high and straining the 

system. 

 



Last Updated: Feb. 7 

Omicron Jurisdictional Scan Summary 

« Afew jurisdictions that have reached their Omicron peak have eased most of their 

public health measures. 

— Denmark — Denmark eased all of their COVID-19 measures despite rising case rates. Their 

hospital system is coping, but new hospital admissions have increased. 

— England — England has removed all measures. Cases and hospitalizations have continued to 

fall. 

— Ireland — Ireland has eased most measures but is maintaining the mask mandate and special 

measures in schools until end February. Case numbers have made a slight rebound, but 

hospitalizations have continued to fall since the easings took place. 

+ Some Canadian provinces have announced phased or partial easing of their public 

health measures. However, most provinces have more restrictive measures than 

Alberta, and it will take them some time to reduce their measures to Alberta's current 

level of restrictions. 
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Positivity Rate Trend — As of February 6 
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Hospitalizations — As of February 6 
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Rate of new COVID hospitalizations — As of February 6 
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Rate of New COVID Hospitalizations — As of February 6 
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Reasons for Hospitalization Summary 
As of February 6 

  

All Admissions Last 7 days 

Non-ICU ICU Non-ICU Icu 

Reason Type n % n % n % n % 

Primary COVID admission 1032 386 112 48.9 234 39.7 33 49.3 

COVID-contributing admission 542 203 60 26.2 134 22.8 23 343 

Incidental 1062 397 57 249 209 355 11 16.4 

Unable to determine 40 1.5 0 0.0 12 20 0 0.0 

Total 2676 100.0 229 100.0 589 100.0 67 100.0 

Note: 

* Only hospitalizations with available reason types are included 

* Incidental hospitalizations are those where a COVID-positive person has been hospitalized but their reason for admission was deemed to be 

unrelated to their COVID diagnosis. 

* For recent hospital admissions, there may be a delay in reason type information. This may lead to some fluctuations in day-to-day information for 

“All Admissions” compared to those reported in the “Last 7 days’. 

13 Mberton 
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Hospitalization Comparisons 

Alberta Health Public Reporting* AHS Capacity Report (Internal) 

    

     
Feb 4 Feb 5 Feb 6 

(e(0)V]]>) ICU 122 116 (-6) 118 (+2) 

hospitalizations Non-ICU 1,492 1,437 (-55) 1,424 (-13) 

(increase/decrease 
within report) Total 1,614 1,553 (-61) 1,542 (-11) 

Total ICU - -- -- 
Total 
hospitalizations Total ICU Occupancy -- - -- 

Total non-ICU -- -- - (TE CETL [HCE 

within report) Total non-ICU Occupancy 

Feb 4 Feb 5 Feb 6 

121 119 (-2) 122 (+3) 

1,661  1,630(-31) 1,620 (-10) 

195 193 (-2) 195 (+2) 

81% 80% (-1) 81% (+1) 

5,247 5,193 (+54) 5,247 (-54) 

85% 84% (-1) 85% (+1) 

*Public health surveillance (population-level impacts reported publicly based on number of 

people in hospital with COVID) - numbers based on end of day Feb 6. 
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Wastewater Surveillance — As of February 7 

Zone. | esting Site Previous week trends [Preliminary Signals 

South 

Calgary 

Central 

Edmonton 

North 

15 

Lethbridge 

Medicine Hat 

Taber 

Brooks 

Airdrie 

Banff 

City of Calgary 

Canmore 

High River 

Okotoks 

Strathmore 

Red Deer 

Lacombe 

City of Edmonton 

Fort Saskatchewan 

Fort McMurray 

Grande Prairie 

Cold Lake 

Edson *new* 

Classification: Protected A 

Decrease 

Increase 

Increase 

Decrease 

Increase 

Decrease 

Decrease 

Decrease 

Decrease 

Decrease 

Increase 

Increase 

Fluctuating, stable trend 

Fluctuating, stable trend 

Fluctuating, stable trend 

Increase 

increase 

Decrease 

NA 

Increase 

Decrease 

Decrease 

Decrease 

Fluctuating, stable trend 

Decrease 

Decrease 

Increase 

Increase 

Increase 

Fluctuating, stable trend 

Decrease 

Decrease 

Fluctuating, stable trend 

Fluctuating, stable trend 

Decrease 

Increase 

Fluctuating, stable trend 

Increase 

» The trends reported 

in this table are 

based on this rolling 

average as reported 

the afternoon of 

February 4, 2022. 

Overall wastewater 

concentrations of 

virus have 

fluctuated greatly 

between sampling 

dates at this time, 

and therefore any 

trends may be 

premature 

Moertos



Vaccines — As of February 6 

  

Doses Administered on February 6: 5,965 

Total to date: 8,376,671 

Total pediatric doses (first and second doses): 218,580 

Total third doses: 1,499,682 

Percent of 18+ population with three doses: 43.4% 

Percent of 12+ population with one dose: 89.9% 

Percent of 12+ population with two doses: 86.2% 

Percent of 12+ population with three doses: 39.9% 

Percent of 5+ population with one dose: 85.8% 

Percent of 5+ population with two doses: 79.8% 

Percent of 5+ population with three doses: 36.1%



Jurisdictional Comparison 
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COVID-19 ICU usage per 100k 

 
 

—AB —BC ——=SK =——=ON =—QC Note: SK includes Say! 

Last Updated: Feb. 7



Last Updated: Feb. 7 

Daily new COVID Cases per million people 

  

Daily New COVID-19 Cases per million people Source: Our World in Data 

(7 Day Rolling Average) 
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United Kingdom 

South Africa   
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Last Updated: Feb. 7 

Weekly new hospital admissions per million people 

  

Source: Our World in Data 

Weekly New Hospital Admissions 

per million people 
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Framework for Easing Public Health Measures 
« Previous PICC direction on the following principles has informed the proposed 

approaches for easing public health measures. 

When: 

— Alberta has opted for a conditions-based approach, which requires certain metrics to 

be achieved before moving to subsequent steps. 

— Alberta will be a leader in entering the endemic space, balancing the risks and 

benefits to easing before other Canadian jurisdictions. 

« How: 

— Gradual removal of public health measures, signaling the transition to endemic 

stage through a number of steps, which has the following benefits: 

+ Enables monitoring and minimizes the impacts of a potential exit wave, with less risk of 

quickly losing system resources that may be needed if the exit wave is larger and more 

impactful than anticipated. 

« More opportunity to monitor and adjust if needed, and less chance of having to 

23 easings. 
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Conditions for Easing of Measures 

Lifting of restrictions should begin only once pressures on the 

healthcare system have sufficiently eased and are likely to continue 

easing. 

+ Easing should also take into account an assessment of relevant trends 

and context, including positivity rates, wastewater surveillance, and the 

overall acute care system burden. 

« Specifically, easing of measures should be predicated on declining 

rates of new COVID-19 hospitalizations over a sustained period of time. 

24 Abertos 

 



  

Easing Measures 
+ Previously, Alberta Health recommended that the easing of measures be proportionate to 

the risk of transmission. 

— Measures should be removed as soon as safe to do so. 

— Measures that are least restrictive to Albertans and entities while effective for reducing the risk of 

transmission are retained for longer (i.e., allows more freedom for normalcy to resume in as many 

aspects of life as possible). 

» Per previous PICC direction, 3-step approaches to easing are proposed, with a focus on 

removing the Restrictions Exemption Program and easing youth masking requirements. 

« Three approaches have been developed for consideration: 

— The first approach includes a significant easing in step 1; any potential impacts of the initial easing 

can be monitored and adjusted for before moving to the next step (e.g., delayed entry into 

subsequent steps). 

— The second approach includes a moderate easing between all steps; any potential impacts more 

likely to be adjusted for throughout each step (e.g., able to enter subsequent steps without 

significant delays). 

— The third approach would be defined by the specific measures that PICC chooses. 

re TE 

25 
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Post-Easing 

« As Alberta eases public health measures, Alberta Health will continue to 

monitor for any unintended outcomes or scenarios, which could include: 

— Larger than anticipated exit wave that leads to increase in hospitalizations and/or 

workforce impacts. 

— Emergence of a new, higher risk variant (e.g., changes in transmissibility, severity, 

effectiveness of vaccine, etc.). 

 |f the impacts of the above are beyond the ability of the health care system to 

cope, re-instatement of public health measures may be recommended. 

— Revisiting previous mechanisms to address COVID-19 transmission would need 

to be weighed with other policy considerations and Alberta's overall risk tolerance. 

 



Option 1: 

a pA RSe 

  

Restrictions Exemption Program removed. » Sustained decline in new COVID- 

o Entertainment venue restrictions also removed (e.g., capacity limits, liquor 19 hospitalization admission 

sales and operational hours, food/beverage in seating, interactive activities). rate. 

» No capacity limits for entities that were out of scope for Restrictions Exemption 

Program. 

o Physical distancing requirement removed. 

» Masking not required for youth (17 and under) in any setting. 

* Provincial school requirements removed (masking, K-6 cohorting, etc.). 

* Screening prior to youth activities removed. 

* No limits on indoor or outdoor gatherings. 

2 * Masking no longer required. * Continued decline in new 

* Shift to individual and family risk assessment. COVID-19 hospitalization 

* Mandatory work from home removed. admission rate after initiation of 

Step 1. 

3 * COVID-specific Continuing Care measures removed. * Continued decline in new 

* Mandatory isolation removed (becomes a recommendation only). COVID-19 hospitalization 

27 admission rate after initiation of 

Step 2. 
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Considerations for Option 1 

« Majority of public health measures are lifted in step 1. 

« All existing public health measures will be lifted by step 3. 

« Timing between steps depend on conditions. 

« Pros 

— Less social and economic impact from prolonged continuation of public health measures. 

Businesses/entities are able to resume regular operations. 

— Measures that are least restrictive to participation in society are in place after Step 1. Albertans have 

opportunity to start assessing their personal/family risk and make decisions about their context (i.e., 

choice to wear mask, space out, size of social network, etc). 

— The measures that remain in place the longest protect the most vulnerable populations. 

— Alberta is a leader in reopening; easings will be ahead of most Canadian jurisdictions. 

+ Cons 

— Leading reopening provides less opportunity to learn from other jurisdictions, assess impacts, manage 

risk and avoid potential reversals. 

— Provides less time for the health system to regain capacity and resume normal operations. 

28 Mpertos 
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Option 2: 

EE CT 
Restrictions Exemption Program removed. + Sustained decline in new COVID- 

o Entertainment venue restrictions retained (liquor sales and operational hours, no 19 hospitalization admission rate. 

food/beverage in seating, no interactive activities). 

* Large venues capped at 50 percent capacity (status quo for previous REP venues; 

increase for previous out of scope venues). 

o Physical distancing recommended, but not required. 

» Masking not required for 5 and under. 

* Screening prior to youth activities removed. 

* No limits on outdoor gatherings; indoor gathering limits remain. 

2 * Capacity limits removed for large venues and entertainment venue restrictions * Continued decline in new COVID- 

removed. 19 hospitalization admission rate 

* No limits on indoor gatherings. after initiation of Step 1. 

* Mandatory work from home lifted. 

* Provincial school masking requirement removed. 

3 e COVID-specific Continuing Care measures removed. * Continued decline in new COVID- 

* Remaining school requirements removed (i.e., K-6 cohorting). 19 hospitalization admission rate 

* Mandatory isolation removed (becomes a recommendation only). after initiation of Step 2. 

* Masking no longer required. 

29 + Shift to individual and family risk assessment. 
Classitication: rrotectea A 
A EE a RY 35 8 ea RE HE =



Considerations for Option 2 

« Step 1 includes significant lifting of public health measures while keeping some protective elements 

in private gatherings (where there is no masking) and large venues. 

+ All existing public health measures will be lifted by step 3. 

« Timing between steps depends on conditions. 

. Pros 

— This approach means that some protective measures are still in place while Alberta is experiencing cases and 

outcomes from the Omicron wave. The health system has additional time to regain capacity while the majority 

of businesses/entities are able to resume regular operations. 

— The measures that remain in place the longest protect the most vulnerable populations. 

— Provides more time for Albertans to adjust to reopening and to start assessing their personal/family risk and 

make decisions about their context (i.e., choice to wear mask, space out, size of social network, etc.). 

— Alberta is still a leader in reopening while minimizing any potential exit waves; easings will be ahead of most 

Canadian jurisdictions. 

Cons 
— Some Albertans may not be satisfied with the pace or sequencing of easings. 

— May not provide enough time for the health system to regain capacity and resume normal operations. 

30 Albertsons 
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Option 3: 

  

Measures to be removed 

Businesses/Entities 

» Restrictions Exemption Program (REP). . 

* Entertainment venue restrictions (liquor sales and operational hours, no food/beveragein © 

seating, no interactive activities). . 

* Capacity limits for entities that were out of scope for REP. . 

* Work from home requirement. o 

Masking in Public Places 

* Masking requirements for youth (17 and under) in public places. . 

* Masking for all Albertans in public places. . 

Youth Specific Requirements 

* Mandatory masking for grades 4+. s 

* Other school requirements {K-6 cohorting, physical distancing). . 

* Screening prior to youth activities. 

Private Social Gatherings 

*» Limits for outdoor gatherings. 4 

» Limits for indoor gatherings (private dwellings). . 

Mandatory isolation. . 

31 COVID-specific Continuing Care measures. . 
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Considerations for Option 3 

  

« PICC selects individual measures which are in each of the three steps for easing. 

+ All existing public health measures will be lifted by step 3. 

« Timing between steps depends on conditions. 

* Pros 

— Steps are based on what is determined to be the most appropriate balance between public 

health and other policy considerations. 

— Potentially more responsive to public opinion. 

+ Cons 
— Legal and operational connections between some measures may constrain available options for 

sequencing. 

— Some Albertans may not be satisfied with the pace or sequencing of easings. 

— May not provide enough time for the health system to regain capacity and resume normal 

operations. 

Classification: Protected A    



Decision: Approach for Easing of Measures 

Cm A pre 
Restrictions Exemption Program removed. 

o Entertainment venue restrictions also removed {closing 

times, food/beverage in seating, interactive activities). 

No capacity limits for entities that were out of scope for 

Restrictions Exemption Program. 

o Physical distancing requirement removed. 

* Masking not required for youth (17 and under) in any 

setting. 

* Provincial schoo! requirements removed (masking, K-6 

cohorting, etc.). 

* Screening prior to youth activities removed. 

+ No limits on indoor or outdoor gatherings. 

2 «Masking no longer required in all public places. 

+ Shift to individual and family risk assessment. 

* Mandatory work from home removed. 

3 * COViD-specific Continuing Care measures removed. 

* Mandatory isolation removed {becomes a recommendation 

only}. 

33 
Classification: Protected A 

Specific measures in each 

step are chosen by PICC. 
Restrictions Exemption Program removed. 

o Entertainment venue restrictions retained (closing times, 

no food/beverage in seating, no interactive activities). 

Large venues capped at 50 percent capacity (status quo for 

previous REP venues; increase for previous out of scope 

venues). 

o Physical distancing recommended, but not required. 

Masking not required for 5 and under. 

Screening prior to youth activities removed. 

No limits on outdoor gatherings; indoor gathering limits 

remain. 

Capacity limits removed for large venues and entertainment. 

venue restrictions removed. 

No limits on indoor gatherings. 

Mandatory work from home lifted. 

Provincial school masking requirement removed. 

COVID-specific Continuing Care measures removed. 

Remaining school requirements removed (i.e., K-6 cohorting). 

Mandatory isolation removed (becomes a recommendation 

only). 

Masking no longer required. 

JSLoertnn



Public Communication of Approach 

« Announce as a bold but prudent approach, highlighting 

the thresholds for each step of re-opening: 

— News conference, news release, social media, web update. 

— Support with advertising and later announcements. 

— Tele town halls with specific sectors (businesses, places of 

worship, etc.) to convey details and answer questions. 

— Messaging to highlight: 
+ The importance of Albertans beginning to return to regular life. 

+ The framework being gradual and dependant on reaching specific thresholds. 

« Clear details about each step and when they will happen. 

» Protections for the vulnerable and the health system continuing to be in place. 

2 Aoerbon 
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Endemic Planning Decisions 

» Alberta Health will return to PICC in the coming weeks for direction on how the GOA should manage 

COVID-19 in the long term. 

. In the meantime, using public health surveillance and indicators such as wastewater, Alberta Health will 

monitor the progress of the transition to endemic given the chosen approach to easing public health 

measures. If the situation worsens and the continued transition to endemic is not possible due to the level of 

strain on the acute care system, the reinstatement of public health measures may be recommended. 

— To stay in an endemic state, there would need to be sufficient health care capacity to respond to cyclical 

recurrence of COVID, and mandatory public health measures would not generally be used as long as severity is 

moderate to low. However, the health system has not yet returned to a baseline state, and acute care recovery, 

including surgical volume increases, will be slowed by the impact of rapid easing of measures. 

+ Future endemic planning decisions could include: 

~ How will the GOA respond to COVID-19 outbreaks in the future? 

— What information will the GOA provide to the public on future COVID-19 case numbers, hospitalizations and 

deaths? 

— Given that it is extremely likely that new variants of concern will continue to emerge, how much surge capacity 

should the GOA maintain to address future waves of COVID-197? 

— What is the future approach to rapid test distribution? 

35 Mberbon 
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Alberta Covid Records Considerations 

 



Alberta Covid Records — current Context 

« Alberta Covid Records is currently comprised of two main 

components: 

— The website to generate proof of vaccination with QR code: 

alberta.ca/covidrecords. 

— Official verifier apps available on the Apple and Google stores that 

enable verification of Albertans’ QR codes in support of REP. 

« The availability of proof of vaccination QR code generation 

through alberta.ca/covidrecords is required for Albertans to 

support federal and international travel requirements. 

— When REP is discontinued, Alberta will need to maintain the Covid 

Records website to generate proof of vaccination with QR code to 

37 support these travel requirements. 
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Post REP options for Alberta Covid Records 

1. Remove the official Alberta Covid Records verifier apps from the Google 

and Apple stores — Recommended. 

— Previously downloaded verifier apps could still be used. It is not possible to 

force removal from personal devices. 

2. Provide explicit authority to permit voluntary use of Alberta Verifier App. 

— Those who choose to ask to validate vaccine status would need to obtain their 

own legal advice to confirm whether the organization has good legal authority to 

collect and use the information for its own purposes. 

— Employers may still be able to implement their own vaccine mandates and 

would benefit from being able to continue to use the validator app. 

— Through the QR code, the government makes Albertans’ personal health 

information available to them, and it is up to Albertans to decide whether to 

provide that information to third parties. 

38 Mbertos 
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Current Restrictions — Unchanged by REP 

  

« Mandatory isolation (confirmed case or symptomatic; vaccinated vs unvaccinated). 

+ Mandatory masking in public places. 

« Work from home. 

« Private residences: 

— Up to 10 adults; no limit on youth under 18 (if with their parent/guardians); vaccinated or unvaccinated. 

— Limits on who can enter a private residence. 

«  Qutdoor private social gatherings limited to 20 individuals. 

+ Measures for protests and similar activities. 

« Attendance limited to 1/3 fire code for specific entities out-of-scope for REP: 

— Places of worship, retail, libraries. 

— Does not apply to health services, child care settings, schools, shelters, workplaces, personal and wellness services. 

+ Youth must be screened prior to undertaking an activity. 

« School measures in place (e.g., masking, distancing, school buses). 

« Operating and Outbreak standards for Continuing Care settings. 

42 Mert 
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Current Restrictions — Without REP 

» Physical distancing indoors and outdoors. 
— 3m for physical activity; 2m all other settings. 

* Private social gatherings not permitted. 

Wedding and funerals. 
— Weddings and funeral services are permitted up to 50 people or 50% fire code, whatever is less. 

— No receptions permitted indoors; outdoor limit is 200. 

+ Attendance limited to 1/3 fire code for entities (at least 5 people permitted). 
— Can only attend with household/close contacts. 

* Drive-ins permitted. 

* Restaurants and similar: 
— Indoor dining not permitted. 

— Outdoor dining: limit 6 to a table; no mixing and mingling; liquor sales stop at 10 pm, consumption stops at 11pm. 

* No indoor adult group physical activity/performance activity/recreation. 
— 1:1 or solo permitted. 

— Does not impact semi-professional/professional. 

43 Mbertos 
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Current Restrictions — With RE 

  

« Individuals must be screened for proof of vaccination/negative COVID test/medical 

exception. 
— Mandatory masking and isolation requirements apply; mandatory physical distancing not required. 

« Capacity limits: 
— Facilities with occupancy load 1,000+ - limit attendance to 50%. 

— Facilities with occupancy load 500 to 999 - limit attendance 500 attendees. 

— Facilities with occupancy load 499 or less — no capacity restriction. 

+ Food/beverage in audience settings 
— Permitted if stadium seating occupancy is 499 or less; concessions open. 

— Not permitted if stadium seating occupancy is 500 or more; restaurants/etc permitted in these settings if physically 

separate from stadium seating. 

+ Restaurants/events/etc: 
—~ Liquor sales and operating restrictions. 

» Class A, C and Special Events Licences: liquor sale stops at 11pm; close at 12:30am. 

+ Facility, Gaming and Class B Licenses: liquor sale stops at 11pm; consumption stops at 12:30am. 

— Limit of 10 to a table, no mixing and mingling. 

44 — Interactive activities not permitted, exception for dancing at weddings. Mpertos 
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Categories for Easing Measures 

een 8 > -»-.-\\ >; 
Gatherings Outdoor — low risk 

e evidence indicates less likely for transmission. 

Indoor — high risk 

° household transmission still most likely source of COVID. 

. in private dwellings, individuals are not required to wear masks. 

° tend to be more social/intimate; less likely to maintain physical distancing. 

° 0-4 ineligible for vaccination. 

. 5-11 eligible - timing for full vaccination variable. 

increased exposure potential: 

o schools (adults still under Work From Home). 

o youth activities not required to be screened for vaccination/negative test. 

. may experience increased mental health impacts due to restrictions . 

FL Se ha Medium risk 
businesses/entities [UJ REP & Work From Home add a layer of protection to these settings. 

. may see breakthrough cases if not boosted. 

° may have implications for recommended masking at work stations if full staffing 

~ complement returns. : 2 = Aparato a 

° capacity restrictions: 

o reduce the number of people potentially exposed; 

o facilitates physical distancing. 

45 ° Ventilation a factor. 
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Categories for Easing Measures 

  

(e110 VT -4 1 Medium to High risk 

(e-1(:] ° vulnerable population; susceptible to infection and severe outcomes. 

° controlling entry into the space important for reducing transmission. 

° need to balance with overall mental health. 

High risk 

° medical grade masking or greater quality has demonstrated impact on transmission. 

° low cost intervention; equitable and accessible. 

° physical and visual reminder of risk and potential for transmission. 

High risk 

° Infective individuals have limited interaction; reduces transmission potential. 

  

46 
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Last Updated: Feb. 7, 10:30 am 

Context — High-Level Approach 

  

Provinces have started to accelerate their easings as Omicron hospitalizations have stabilized. 

48 
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British Columbia has reopened gyms and fitness centres and is allowing youth tournaments but many other restrictions 

remain. British Columbia suggested additional public restrictions may be lifted by Feb. 21. British Columbia plans to 

maintain its proof of vaccination requirement until June 30. 

Saskatchewan has released its ‘Living with COVID Plan’, which closes its online booking tool for PCR testing. It is 

shifting from daily reporting of COVID-19 data, to weekly reporting. 

Manitoba is allowing larger private gatherings, and increased capacity in public places starting on Feb. 8. Manitoba is 

planning to lift all public health measures by spring. 

Quebec eased some public health measures on Jan. 31, and will make further easings on Feb. 7 and Feb. 14. Quebec 

has scrapped plans to tax the unvaccinated. Quebec plans to expand its proof of vaccination program to require a 

booster shot. 

Ontario is easing its measures in three phases starting on Jan. 31, with each phase being 21 days apart. Ontario 

originally intended to maintain its proof of vaccination requirements through all three phases, but has since announced 

they plan to reassess the value of the program. 

AA



Last Update: Feb. 7, 10:30 am 

a 

J-Scan — General Strategy and Masking 

a Ee ll > eer TEE = ee ne 

General * On Feb. 3, Premier * OnFeb1, BCsaid it has reached - On Feb. 3,SKannouncedits = + On Feb. 3, MBannounced | * On Feb. 3, ON said = On Feb. 1 QC cancelled the 

Strategy indicated the the peak of hospitalization for Living with COVID plan. The that it was planning to lift they need to reassess proposed tax on the 

government will the Omicron wave. plan will see SK restricting all public health measures the value of its vaccine unvaccinated and announced 

announce a firm date for + BC has started easing some the availability of PCR by spring. passport system. additional easings for gyms to 

lifting restrictions the restrictions and intends to testing to people at risk of « On Feb. 8, MB will + Onan. 20,0N take place of Feb. 14. 

week of Feb 7- gradually ease further sever outcomes and introduce new public announced a three 

restrictions in the weeks ahead. reducing COVID-19 public health measures that are phase plan to ease its 

+ BC has decided to extended reporting to once a week less restrictive than Omicron measures, 

their Vaccination Card program starting on Feb. 7. current restrictions. starting on Jan. 31. 

to June 30. + SK plans to lift the proof of Each step will be 

vaccination requirement by separated by 21 days. 

end of February. 

Masking «Masking is required in * Masking is required in all * Masking is required in all * Masking is required in all «Masking is required in = Masking is required in all 

all indoor public spaces 

for everyone over 2. 

49 
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indoor public spaces for 

everyone over 5. 

indoor public spaces for 

everyone over 2. 

indoor public spaces for 
everyone over 5. 

all indoor public 
spaces for everyone 

over 2. 

Adeerbrns 

indoor public spacesfor 
everyone over 10. QC 
recommends people from 2 to 

9 wear masks.



J-Scan — Vaccines 

Last Updated: Feb. 7, 10:30 am 

  

0 AB — Moderate Measures BC — Moderate Measures SK Minor Measures MB - Moderate Measures ON -Significant Measures | QC -Significant Measures 

Vaccine ° 

Eligibility 

Proof of . 

Vaccination 

50 
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18+ eligible for a 
booster after five 

months. 

Proof of vaccination, or 

negative test result, is 

required for everyone 

over 12 to enter all 

places participating in 

the Restrictions 

Exemption Program. 

18+ eligible for a booster after 

six months. 

Pregnant women can book a 

booster after eight weeks. 

immunocompromised 
individuals can get a 4th dose. 

Proof of vaccination is required 

for everyone over 12 to access 

some events, services and 

businesses. 

18+ eligible for a booster 

after three months. 

Proof of vaccination 

required for a list of 

establishments, businesses 

and event venues. 

SK plans to lift the proof of 

vaccination requirement 

by the end of February. 

18+ eligible for a booster 
after six months. 

Interval can be shorted 
to five months for 60+, 

or those living in a First 
Nations Community. 

Proof of vaccination 

required for a list of 

establishments, 

businesses and event 

venues. 

18+ eligible for a 
booster after three 

months. 

immunocompromised 

individuals and 

residents of Long-Term 

Care can get a 4" dose 

after 84 days. 

Proof of vaccination 

required to access 

indoor dinning, 

theatres, gyms and 

other businesses. 

ON not planning to 

require a third dose 

for people to be 

considered fully 

vaccinated. 

18+ eligible for a booster after 

three months. 

People with chronic health 

conditions, pregnant women, 

health workers and people in 

remote areas also eligible. 

QC plans to open pop-up 

vaccine clinics. 

Proof of vaccination expanded 

to all large stores except 

grocery stores and 

pharmacies. 

Proof of vaccination required 

for liquor and cannabis stores. 

Booster will be required for 

vaccine passport once 

everyone has had an 

opportunity to get a booster.
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Rapid 

Testing 

PCR Testing 
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Providing free rapid test 

at select locations. 

First come first serve. 

Limit one kit per person 

every 14 days. 

Prioritizing PCR testing for 

individuals in high-risk 

settings and individuals at 

risk for severe outcomes. 

. 

BC offers rapid tests for 

organizations seeking a 

rapid test screening 

program for their 

workforce. 

To be used for 

asymptomatic people. 

BC residents can report a 

positive rapid test result to 

a rapid test using an 

efForm. 

BC prioritizing PCR tests 

for healthcare workers, 

emergency responders 
and high risk people. 

BC provides rapid tests for 
those of low risk of having 

a severe outcome. 
8C can conduct 20,000 

PCR tests per day. 

RR RN a es A i i A 

«SK provides free rapid 

tests to residents; 

available at 600 locations 

around the province. 

» As of Feb. 7, PCR testing 

will be reserved for 

priority populations at risk 

of sever outcomes. SK will 

end its online booking 

system for PCR testing; 

appointments will be 

made by appointment 

only. 

Last Updated: Feb. 7, 10:30 am 

MB replacing most of its 

PCR tests with rapid 

tests at all COVID-19 

testing sites. 

Residents no longer 

need a PCR test to 

confirm a positive rapid 

test result. 

MB has Fast Pass Testing 

Sites for teachers and 

other staff working with 

students. 

MB will provide PCR 

testing to symptomatic 

people and who: 

© Are experiencing 

homelessness. 

o Are hospitalized. 

o Have travelled 

outside of Canada in 

the past 14 days. 

o Have a positive rapid 

test are working with 

high risk individuals. 

UE ISAT 

ON has a limited supply of rapid 

tests that are being prioritized 

for health care and highest risk 

settings. This includes testing 

asymptomatic staff in these 

sectors to allow them to return 

to work. 

ON provides free rapid tests for 

high-risk communities, 

organizations and workplaces. 

ON provided students with two 

rapid tests each when they 

returned to school. 

ON providing PCR tests to 

symptomatic individuals who 

o Reside in a First Nation; Inuit 

or Metis community. 

o Are symptomatic students or 

education staff, who receive 

a PCR kit through school. 

o people who workin a 

hospital or congregate living 
setting. 

o high risk contacts connected 

to a confirmed outbreak. 

o Pregnant people. 

[e]
 

o First responders. 

* Used for symptomatic 

screening. 

* Providing free rapid 

tests at pharmacies. 

+ Rapid screening tests 

provided for parents, 

students {pre-school, 

K-6). 

+ PCR testing only for 

certain groups of 

people, including 

health and social care 

workers and a list of 

priority individuals 

including frontline and 

essential workers and 

the vulnerable. 

Unvaccinated people over 70. 

Apes
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Isolation 
requirements 

if diagnosed 

with COVID- 

19 

Isolation 

requirements 

if 3 close 

contact 

52 
    
_ Classification: Protected A_ 

If fully vaccinated, self 

isolate five days from 

first date of symptoms; 

10 days if unvaccinated. 

Anyone leaving 

isolation prior to 10 

days must wear a mask 

for an additional five for 

a total of 10 days. 

Close contacts are not 

required to isolate. 

If you are a household 

contact of a positive 

case, and not fully 

vaccinated you should 

stay home for 14 days, 

and monitor for 

symptoms. 

Vaccinated individuals and 

those 18 and younger 

need to self isolate five 

days from first date of 

symptoms; others must 

isolate for 10 days. 

Anyone leaving isolation 

must wear a mask for an 

additional! five days. 

Close contacts do not have 

to self-isolate. 

Residents who receive a 

positive PCR or rapid 

antigen test will be 

required to isolate for five 

days, regardless of 

vaccination status. 

Close contacts do not 

have to self isolate. 

Self-isolation period for 

vaccinated people is five 

days from first date of 

symptoms; 10 days if 

unvaccinated. 

Anyone leaving isolation 

must wear a mask and 

avoid high-risk settings 

for an additional five 

days. 

Close contacts who do 

not have symptoms and 

are fully vaccinated (or 

tested positive in the past 

six months) do not need 

to self isolate. 

Close contacts who are 

unvaccinated must self 

isolate for 10 days. 

ES GT 1 SR EN CB Sh NINE Sy Ry Si I A Le Se A 

Self-isolation period for 

vaccinated people is five days 

from first date of symptoms; 

10 days if unvaccinated or 
immunocompromised. 

Close contacts who are 

vaccinated and 

asymptomatic do not need to 

self-isolate. 

Close contacts who are 

unvaccinated must self 

isolate for 10 days (5S days if 

under 12). 

Individuals who work in high 

risk settings should not 

attend work for 10 days. 

   

If fully vaccinated must self 

isolate five days from first 
date of symptoms; 10 days 

if unvaccinated (5 days if 

under 12). 

* Anyone leaving isolation 

must wear a mask for an 

additional five days. 

* Health care workers to 

isolate for seven days. 

+ High-risk contacts must self 

isolate five days if 

vaccinated. 

* High-risk contacts who are 

unvaccinated must self 

isolate for 10 days. 
= Low-risk contacts only 

need to watch for 

symptoms for 10 days. 

Alpertos 
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Private Indoor personal gathering * Indoor personal * No limits. 

Gatherings limited to 10 adults. gathering limited to 10 

* Outdoor gatherings limited people plus one 

to 20 people, with 2m household. 12+ must be 

physical distancing. fully vaccinated. 

= + Youth aged 18-donot = No restrictions for 

wie count to the limit. - outdoor personal 
gatherings. 

53 
Classification: Protected A 

As of Feb. 8, indoor 

private gathering limits 

will be increased to 25 

people plus household if 

vaccinated. Limited to ten 

people plus household if 

everyone is vaccinated. 

Outdoor private gathering 

limits will be increased to 

50 people plus household 

if vaccinated. Limited to 

20 plus household if 

anyone is unvaccinated. 

Youth aged 12- do not 

count to the limit. 

On, Jan. 31, social gatherings 
limits were increased to 10 

people indoors and 25 

people outdoors. 

QC -Significant Measures 

Up to four people from 

different addresses, or a 

maximum of two family 
bubbles will be allowed to 

gather indoors. 

_ Outdoor gatherings limited 

to 20-people from three 

households.
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Organized 

Gatherings 

54 
    

  

Classification: Protected A 

Outdoor events that are 

fully outdoors have no 

capacity restrictions. 

Places of worship: 

o 1/3 capacity. 
o 2 m physical distancing. 

Weddings/funerals: 

o Indoor wedding 

ceremonies and funeral 

services are capped at 

50 people or 50% of 

capacity unless the 

facility implements REP. 

o Indoor receptions are 

prohibited unless the 

facilities implements 

REP. 

o Outdoor ceremonies, 
services and receptions 

are capped at 200 

people unless the 

facility implements REP. 

Indoor organized 

gatherings of any size are 

not allowed (this includes 

weddings and funeral 

receptions). 

Outdoor organized 

seated gatherings can 

have a capacity of 5,000 

or, 50%, capacity 

whichever is greater. 

No limits. As of Feb. 8: 

o Capacity limits on 

indoor events will be 

increased to 50% with 

proof of vaccination. If 

no proof of vaccination, 

limited to 25% capacity, 

or 250 people. Youth 

aged 12- do not count 

to the limit. 

© Outdoor: must not 

exceed 50% capacity. 

o Capacity limits on 

indoor weddings and 

funerals to stay the 

same: indoor limited to 

50% capacity, or 250 

people, if proof of 

immunization required; 

25% or 25 people if 

proof of immunization 

not required. 

On Jan. 31, indoor venues, 

including religious 

ceremonies/services were 

allowed to reopen at 50% 

capacity. 

Outdoor events have no 

limits on numbers. 

On Feb, 7, outdoor public 

events of up to 1,000 

people will be allowed with 

vaccination passport (up 

from 250). 

On Feb. 7, places of 

worship will be able to 

reopen at 50% capacity, 

with a maximum of 250 
people with a vaccination 

passport. Funerals will be 

allowed with up to 50 

people without a 

vaccination passport. 

On Feb. 7, movies and 

theaters will be able to 

reopen at 50% capacity, 

with a maximum of 500 

people (they are currently 

closed).



J-Scan — Indoor Events 
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Indoor * Indoor facilities must limit * 

events at capacity to: 

venues o 50% capacity if the 

facility has an capacity 

over 1,000. 

© 500 attendees if the 

facility has a capacity 

between 500 and 1,000. 

o No food or drink 

allowed in seated 

audience settings with 

more then 500 

attendees. 

* Qutdoor facilities have no 

capacity restrictions. 

95 
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Indoor events at venues 

can only have 50% 

capacity, no matter the 

size {includes concerts, 

sports events, movies, 

lectures). 

o Everyone must be 

fully vaccinated to 

attend. 

o Everyone must wear 

masks indoors. 

o Dancing is not 

permitted. 

Oo Spectators must be 

seated. 

No limits. Same as organized 

gatherings. 

On Jan. 31, concert venues, 

theaters and cinemas were 

allowed to reopen at 50% 

capacity. 

On Feb. 7, movies, 

theaters, entertainment 

venues and arenas will be 

able to reopen at 50% 

capacity, with a maximum 

of 500 people. Outdoor 

venues will be allowed to 

reopen with up to 1000 

people. 

 



J-Scan — C=XercC Ise and 

Last Updated: Feb. 7, 10:30 am 

Sport 

  

__ AB ~ Moderate Measures | BC- Moderate Measures SK -Minor Measures MB - Moderate Measures [eB TT) (ToT 4 EESTI QC -Significant Measures 

Exercise 

and fitness 

Sport 

56 
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Unless the facilities 

has implemented 

REP: 

o Indoor group 

activities and 

competitions not 

permitted for 18+. 

+ Qutdoor activities can 

continue with no 

restrictions. 

= Spectator attendance 

restricted to 1/3 fire 

code capacity; 

attendees limited to a 

single household or 2 

close contacts if living 

alone. 

* Outdoor activities can 

continue with no 

restrictions. 

cation: Protected A 
   Va ERE ASF A A AR A ENCE, 

Gyms allowed to be reopen with 

a space requirement of 7 square 
meters (7m?) per person. 

individual and group fitness is 

allowed. 

Programs for children and youth, 

activities that take place in pools 

and training for high 

performance athletes can 

continue. 

Swimming pools can operate at 

50% capacity. 

Adult indoor individual, group 

fitness and dance classes 

permitted — 25 max. per class, 

capacity limits 7m? per person, 

no drop-in. 

Normal sport activities are 

allowed at 50% capacity. Non- 

employee supervisors, coaches 

and assistants for people 21 

years or younger must be fully 

vaccinated. 

Starting on Feb. 1, youth sports 

will be allowed for people 21 

years or younger. 

No limits. 

No limits. 

As of Feb. 8, gyms will be 
allowed to operate at to 

50% capacity. This removes 

the 250 person limit. 

As of Feb.8, indoor sport 

and recreational capacity at 

50% capacity. No capacity 

limits for outdoor 
participants. This removes 

the 250 person limit. 

Tournaments are allowed. 

As of Jan. 31, gyms and 

sports facilities were allowed 

to reopen at 50% capacity. 

Outdoor facilities able to 

operate at 50% capacity. 

Proof of vaccination required 

for facilities with a capacity 

over 20,000. 

As of Jan. 31, sporting arenas 

were allowed to open at 50% 

or 500 people, whichever is 

less. 
Outdoor facilities open at 

50% spectator capacity. 

   

  

As of Feb. 14, gyms and 

spas that are currently 

closed may reopen at 50% 

capacity. 

« Asoflan. 31, 

extracurricular sports 

allowed to resume for 

people under 18. Indoor 

tournaments not allowed. 

«Adult sports for groups of 

up to 25 people may 

resume on Feb 14. 

* Outdoor sports 

tournaments allowed with 

a health protoco! and 

limited access to building. 

Alberto
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Schools * School staff are required to Starting on Jan. 29, + Starting Jan.24, schools will + Families will be notified of Classrooms will only be shut 

disclose vaccination status. parents and resume offering vaccines school exposures when down if 60% of students are 

School districts may apply a caregivers no fonger for children aged 5-17. absenteeism reaches 30%. in isolation. 

vaccine mandate. have to tell schools «Families will not be notified * Students will also no longer 

+ Families will only be notified of if their child has of close contacts, instead be required to isolate if they 

school exposures when COVID-19. Schools will provide staff and are a close contact. Isolation 

attendance drops to below will no longer record students with absenteeism only required if they are a 

typical rates (i.e. approximately and communicate reports through regular household contact. 

10% higher then normal). cases. channels. « Installing CO, readers in 

classrooms. 

» Asof lan. 31, extracurricular 
activities will be allowed to 

resume with proof of 

vaccination for 13 and up. 

Tournaments not allowed. 

57 Mero 
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Restaurants, 

bars and 

nightclubs 

58 
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* Facilities that participate 

in REP: 

o Limit of 10 people 

per table. 

o No mingling between 

tables. 

o Liquor sales must end 

at 11pm, and must 

close at 12:30am. 

* Facilities that do not 

participate in REP: 

o No indoor dining. 

© Outdoor dining only 

for a maximum of 6 

people per table. 

o Liquor sales must end 

at 10pm, and must 

close at 11pm. 

cted A 
SALE 

  

   

Prote 
   

   n: 

Places that do not offer full 

meal service must close 
(this includes bars, 

nightclubs and lounges 

that do not service meals}. 

Indoor and outdoor dining 

is allowed when: 

o A maximum of 6 

people at a table. 

o Two metres physical 

barriers between 

tables. 

o Customers must stay 

seated. 

o No dancing. 

o Normal liquor service 
hours. 

o Masks are required 

when not seated at a 

table. 

Restaurants and pubs must 

scan proof of vaccination. 

No limits. On Feb. 8: may operate ® 

at 50 percent capacity. 

o Limit of 10 people per 

table. 

o Individuals must 

provide proof of 

vaccination. 

o Liquor sales must end 

at12pm. 

On Feb. 8, individuals will 

no longer have to show 

proof of vaccination to 

pick up takeout. 

On Jan. 31, restaurants, bars 

without dancing were 

allowed to reopen at 50% 

capacity . 

o A maximum of 10 people 

at a table. 

On Jan. 31, restaurants 

were allowed to reopen at 

half capacity. Up to four 

people from different 
addresses, or two family 

bubbles will be allowed to 

share a table. 

Complete closure of bars, 

taverns and casinos. 

  

   



Retail 

Establishments 

Work From 

Home 

Other 

Retail and shopping 

malls restricted to 1/3 
capacity. 

Attendees must be 

household members; 

or 2 close contacts if 

they live alone. 

Mandatory work from 

home measures unless 

the employee has 

determined a physical 

presence is required. 

Retail stores must have a . 

COVID-19 Safety Plan. 

BC suggests businesses 

allow staff to work from 

home. 

BC requires businesses to ° 

reactivate their COVID 

Safety Plans. 

No limits. . As of Feb. 8, retail 

establishments are 

allowed to operate 

at 100% capacity 

throughout 

Manitoba. Physical 

distancing measures 

and masks are stilt 

required. 

» Asof Feb. 8, 

workplaces will be 

able to open without 

restrictions. 

As of Feb 3, outbreaks 

related to public mass 

gatherings/events, places 

of worship, workplaces, 

daycares, and educational 

settings will no longer be 

investigated. 

COVID-18 surveillance will 

be in alignment with 
reporting for other 

communicable diseases. 

The provincial COVID-19 

dashboard will be 
discontinued and data 

updates will be provided 

on a weekly basis. 

Last Updated: Feb. 7, 10:30 am 

J-Scan — Retail, Work From Home, Other 

AB — Moderate Measures [= Tol \% [Te (1 1 C3 Y EE EVI £19 SK ~Minor Measures MB - Moderate ON - Significant Measures QC -Significant Measures 

Measures 

Retail settings, including 

shopping mails are permitted to 

operate at 50% capacity. 

Businesses and organizations will 

need to ensure their employees 

work remotely unless the nature 

of their work requires them to be 

on-site. 

Personal care services are 

required to operate at 50% 

capacity. 

Public libraries limited to 50% 

capacity. 

50% capacity limit and 

allow 20m? per person). 

Vaccination passport 

required to enter stores 

with floor space greater 

than 1,500 m2. 

Mandatory tele-work for 

any activity that can take 

place remotely.
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Long-Term All visiting family and 

Care friends must wear a mask 

while indoors and in 

resident rooms. 

* Family and friends that 

are not fully immunized 

are asked to reconsider 

their need to visit onsite. 

s Operators have the 

authority to implement 

other measures (including 

require proof of 

vaccination, or rapid 

testing). 

* Announced plans to 

rescind a public health 

order barring health-care 

workers from working at 

more than one 

continuing-care facility by 

mid-February. 

Surgeries 

60 
Classification: Protected A 
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Residents allowed to have 

one soclal visitor, in 

addition to a designated 

essential visitor. Ali visitors 

must show proof of 

vaccination. 

All visitors over 12 must 

complete a rapid test at 

the entrance. 

On Feb. 3, BC released an 

updated outbreak 

management protocol for 

long-term care and acute 

care systems 

. 

All family and visitors to a 

long term care are 

required to wear a mask 

at all times. 

Long-term care residents 

are encouraged to mask 

when outside their rooms 

and in common areas. 

No limits on number of 

essential family/support 

persons. 

Outbreaks in long-term 

care will continue to be 

publicly reported. 

Residents are to wear 

masks if they are 

medically able. 

Designated family 

caregivers must be fully 

vaccinated. 

General visitors can be 

scheduled by 

appointment. 

MB implementing steps 

to address surgical, 

diagnostic backlog. 

All general visitors to a long- 

term care home will need to 

be fully vaccinated to enter. 

Ali staff, students, volunteers 

and caregivers to be tested at 

least twice a week prior to 

entry into the home. 

Requires a negative test 

upon entry. 

Additional tests and isolation 

for residents returning from 

an overnight absence. 

As of Feb. 7, residents who 

are triple vaccinated will be 

able to take part is social day 

trips. 

As of Feb. 7, up to four 
designated indoor caregivers 

allowed (up from two). 

ON taking phased approach 

to resuming non-emergent 

and non-urgent surgeries and 

procedures {Jan 31). 

Only caregivers are allowed 

to these facilities. 

Residents will have to 

identify a maximum of four 

caregivers able to visit. 

Caregivers will need to 

show proof of vaccination. 

Masks must be warn and 

social distancing measures 
respected. 

QC has started to 

reschedule medical 

appointments and 

operating room activities.
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British Columbia 

BC does not have a formal reopening plan but has announced they will be slowly easing restrictions 

over the coming weeks. 

BC's latest changes include: 

Adult indoor individual, group fitness or exercise activities and adult dance classes and activities 

are allowed with: 

- Capacity based on 7m? per person. 

- Group fitness and exercise classes have a capacity limit of 25 people. 

- Pre-bookings for drop-in where operationally possible. 

All indoor venues at 50% capacity; nightclubs/bars closed. 

Indoor personal gatherings limited to 10 visitors or one other household; no restriction on outdoor 

gatherings. 

Isolation of under 18 age group and vaccinated adult is reduced to 5 days and until symptoms 

improve — if tested positive. 

Contact tracing ended on January 21, 2022. 

Mpertoss 62 
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Saskatchewan 

« Saskatchewan has released their ‘Living with COVID’ plan. 

— As of Feb. 7, PCR testing will be limited to people who are at a high risk of 

sever outcomes. Individuals will only be able to book PCR testing over the 

telephone. 

— Free rapid tests will continue to be available at 600 locations across the 

provinces. 

— Saskatchewan will no longer report COVID-19 information every day. 

Epidemiological information will be reported weekly, on Thursdays. 

* Premier Moe has indicated that proof of vaccination requirement will be lifted by the 

end of February. 

Noertos 63 
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Manitoba 

« Manitoba has announced easings effective February 8. 

— These easings will allow for larger private gatherings and higher 

capacity in public places for those who are fully vaccinated. 

— The 250-person maximum capacity for most venues will be lifted. 

+ Manitoba plans to end all public health measures by spring. 
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Ontario 

» Ontario has announced a three-step easing starting on January 31, 2022 and lifting 

most measures by mid-March 2022. Ontario will be at roughly Alberta's level of 
measures by February 21. 

— Proof of vaccination requirement is currently being maintained during all three steps. 
However, the province has announced that it needs to reassess the value of its passport 

system. 

Phase 1: effective January 31 

- Increase social gathering limits to 10 indoors and 25 outdoors. 

- Increase/maintain capacity limits at 50% in most indoor public settings, including restaurants, 

bars, retailers, shopping malls, sports and recreational fithess facilities, gyms, cinemas, 

meeting and event spaces, recreational and amusement parks, museums, galleries, 

aquariums & zoos, casinos, bingo halls, gaming facilities, and religious services, rites, or 

ceremonies. 

65 
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Phase 2: effective February 21 

- Increase social gathering limits to 25 indoors and 100 outdoors. 

- Lift capacity limits in indoor public settings where proof of vaccination is required (e.g. indoor 

sports and recreational facilities, cinemas). 

- Permit spectators at sporting events, concert venues, and theatres at 50% capacity. 

_ Allow indoor public settings where proof of vaccination is not required to full capacity with 2 m 

physical distancing. Indoor religious services, rites or ceremonies may also operate at fully 

capacity with 2 m physical distance or no limit if proof of vaccination is required. 

- Increase indoor capacity limits to 25% in the remaining higher-risk settings where proof of 

vaccination is required (e.g. nightclubs, wedding receptions with dance, bathhouses and sex 

clubs). 

Phase 3: effective March 14 

- Lift capacity limits in all indoor public settings. 

- Increase social gathering limits to 50 indoors, no limits for outdoors. iy : 

Classification: Protected A 
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Quebec 

* Quebec plans to gradually lift public health measures. 

— Quebec has already ended its curfew and removed the requirement that non- 

essential stores close on Sunday. 

— Jan. 31: 

» Indoor private gatherings increased to a maximum of four people from 

different addresses, or two family bubbles. 

» Restaurants and dinning rooms may reopen at half capacity. 

» More people allowed to visit long-term care homes. 

« Extracurricular sports may resume for people under 18. 
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Quebec (continued) 

— Feb. 7: 

+ Movies theatres, entertainment venues and arenas may reopen at half 

capacity with a maximum of 500 people. 

+ Places of worship may reopen at half capacity, with a maximum of 250 

people. 

— Feb. 14: 

« Gyms and spas may open at half capacity, along with sports and artistic 

activities for up to 25 people. 

68 
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United Kingdom 

« The UK (England) has announced that the ‘Plan B’ restrictions they implemented to 

address Omicron will be lifted by Jan. 27, 2022: 

— Jan 17: self-isolation duration reduced to five days; COVID positive individuals 

can end self-isolation on day six if tested negative in two lateral flow tests taken 

on two consecutive days (day five and six). 

— Jan 19: return to workplace. 

— Jan 20: secondary and college students are no longer required to wear mask in 

classrooms. 

— Jan 27: the masking mandate and vaccine pass requirement for events and 

venues will be lifted. 

— Feb 11: fully vaccinated travelers will no longer need to take a COVID-19 test 

either before or after they arrive in the UK. If not fully vaccinated, travelers will 

need to take a pre-departure test and a PCR test on or before day 2 after arrival; 

and they will need to quarantine if tested positive. Mberbon 
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Ireland 

Ireland lifted most restrictions on January 24, 2022 while maintaining masking mandate 

and school measures until Feb 28, 2022. 

« Effective January 22, 2022, the following restrictions were removed: 

— guidance in relation to household visiting. 

— early closing time for hospitality and event venues. 

— capacity restrictions for outdoor events, including sporting fixtures. 

— capacity restrictions for indoor events, including weddings. 

— sectoral protective measures such as physical distancing and sitting cohorts. 

— restrictions on nightclubs. 

— requirements to have a valid Digital COVID Certificate to enter various premises. 
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Last Updated: Feb. 7, 10:30 am 

Ireland (continued) 

+ Effective January 24, 2022, the following restrictions were removed: 

— phased return to physical attendance in workplaces. 

« Until February 28, 2022, the following measures will be required: 

— mask wearing in all settings where they are currently required. 

— protective measures in schools, early learning and long term care facilities. 
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Last Updated: Feb. 7, 10:30 am 

Denmark 

+ Most restrictions were lifted on January 31, 2022. 

« Denmark to no longer treating COVID-19 as a socially critical disease after February 

5, 2022. 

+ Denmark's epidemic commission recommended the following: 

— Requirements for testing and isolation after entry into Denmark will continue for 4 

weeks from Jan. 31, 2022. 

— Infection prevention measures will continue under the assumption that COVID-19 

is a generally dangerous disease instead of a socially critical one. 

— Some special measures will be maintained to protect the elderly and vulnerable 

— Close monitoring and adaptation of measures will continue. 
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Last Updated: Feb. 7 

Rapid Testing 

« 77% of the tests have shipped for the second round of tests to schools as of end of day 

February 3, 2022. 

— AHS expects that all shipments will be out for delivery by end of day Monday, February 7 and all schools will receive 

their shipments by February 14, 2022. 

« Alberta Health has shipped 1,775,520 tests to pharmacies in Calgary, Edmonton and Red 

Deer and 891,000 tests to AHS locations last week. 

— Albertans were able to start picking up tests at some pharmacies last Tuesdays and all shipments 

had been shipped by the end of last week. 

« Alberta Health is shipping 930,000 tests to First Nations communities; providing two test 

kits for every individual living on-reserve. 

« The plan remains to transition rapid test distribution from AHS sites to pharmacies outside 

of Edmonton, Calgary and Red Deer as supply and pharmaceutical distributor capacity 

permits. 

— Pharmacies outside of Edmonton, Calgary and Red Deer had the opportunity to order up to 648 

kits per pharmacy (2,099,520 total tests) and shipments will begin later this week. M 
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Last Updated: Feb. 4 

Future Planning Considerations 

As we plan for the shift from pandemic to endemic, there will need to be additional 

decisions made with respect to the rapid testing program. A plan to address the below 

considerations will be provided to PICC in the coming weeks: 

« Alberta can expect to continue to receive rapid tests from Health Canada through 

March 2022. 

A transition of the rapid testing program needs to be considered. 

— User pay model? 

— Direct shipments from Health Canada to pharmacy distributor? 

— Strategic stockpile? 

— Community distribution model? 

— Future of the Employer and Service Provider program? 
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Endemic Planning Assumptions and 

Considerations 

 



  

Indicators of Endemic Phase 

« COVID-19 will be in an endemic state when it can be treated as a persistent yet 

manageable threat, similar to the seasonal flu. Some of the signs that COVID-19 is in an 

endemic state will include: 

— The health system is able to manage the volume of patients needing treatment for 

more severe outcomes without disrupting other care provision. 

— No known current threat of new variants with both significant immune escape and 

high severity characteristics. 

— Treatment options exist (i.e. anti-viral pills) to mitigate significant number of severe 

outcomes. 

~ The public is increasingly tolerant of the disease. 

* In an endemic state, there will no longer be the need for the GOA to mitigate the impacts 

of COVID-19 on an emergency basis. The GOA will respond to COVID-19 in a similar 

way to how it manages other communicable illnesses. 
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+ Many of Alberta Health's past COVID-19 management activities were part of a pandemic 

approach where case identification and containment was the goal (e.g. widespread testing and 

case investigation). Interventions to manage COVID-19 can be divided into two groups: legal 

orders which mandate restrictions, and health system infrastructure to identify and respond to 

cases. 

+ In an endemic approach, where management is focused mainly on high risk settings, legal orders 

would no longer be necessary if vaccinations remain effective at preventing severe outcomes, and 

health system infrastructure could be recalibrated to support surveillance, individual clinical 

management and high risk outbreak response. 

+ However, once the transition starts and the operational ‘ramp down’ of health system 

infrastructure begins, it will not be possible to re-establish programs quickly. The system is 

complex with many co-dependencies. A coordinated de-escalation is required. 

« With the removal of most restrictions, a small exit wave may occur. The risk of further burdening 

the health care system would be mitigated by waiting to remove restrictions until the acute care 

pressure has begun to ease from the fifth wave. 
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Endemic Planning Considerations 

« In the future, new variants of concern of COVID will likely emerge. Their 

impact will be determined by how effectively they escape immunity from 

vaccines and previous infection as well as the severity of outcomes. 

« Just as we must prepare for a future pandemic of any type, we should be 

prepared for a new variant that may be more severe; however, moving to 

an endemic state will mean that we would not pre-emptively respond to a 

new variant by moving back to a containment approach focused on case 

numbers. There will be ongoing acute care impacts as COVID continues to 

circulate. 

« As Alberta de-escalates its response to COVID-19, it will be important to 

provide the public with timely and appropriate messaging. Different groups 

of Albertans have different levels of comfort with an endemic approach, 

and communication will need to be consistent and clear. 
79 Mbertss 
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PCR Testing 
« Through the transition, the GOA will continue to limit PCR testing to high risk 

settings and to those at risk of severe outcomes after the Omicron wave 

ends. 

— With high vaccination rates, case numbers are no longer the most important 

factor when considering public health measures. 

— It is expensive to offer widespread PCR tests to the public, and is not a strategic 

use of limited health system resources at a time when we are no longer striving 

for case containment. 

— However, Alberta will not be able to report accurate daily new case numbers or 

conduct case investigations and contact tracing in non-high risk settings, including 

schools. 
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PRIVATE 
PRIORITIES IMPLEMENTATION CABINET COMMITTEE Minutes from 

February 8, 2022 

9:00 a.m. to 12:30 p.m. 
Chinook Room, McDougall Centre 

MEMBERS PRESENT: Premier, Schweitzer, Copping, Toews, Nixon, Mclver, Savage, Schulz 

GUESTS: 

Transition from Pandemic to Endemic 

Hon. Adriana LaGrange, Minister, Education 

Shannon Gill, Chief of Staff, Office of the Minister, Health 
Nicole Williams, Chief of Staff, Office of the Minister, Education 
Paul Wynnyk, Deputy Minister, Health 
Andre Tremblay, Deputy Minister, Education 
Bryce Stewart, Associate Deputy Minister, Health 

Dr. Deena Hinshaw, Chief Medical Officer of Health, Health 
Ethan Bayne, Assistant Deputy Minister, Incident Commander, Emergency Operations Centre, 
Health 
Cameron Traynor, Assistant Deputy Minister, Strategic Communications, Communications and 

Public Engagement 

Meeting called to order at 9:05 a.m. 

l. STRATEGIC DISCUSSION 

1. Transition from Pandemic to Endemic Framework 

PICC RECEIVED options to ease public health measures as Alberta transitions from 

pandemic to endemic management of COVID-19. 

PICC DIRECTED the Minister of Health to implement Option 2 to ease public health 

measures using a phased approach, specifically: 

+ Step 1 - Effective at 11:59 p.m. on February 8, 2022: 

o Entertainment venues: 

- Restrictions on food and beverages while seated are removed. 

- Restrictions Exemption Program (REP) removed along with all previous 

restrictions in these facilities with the exception of the following: 

- Restrictions on maximum people per table at restaurants, liquor 
service restrictions, closing times and interactive activities remain in 
force. 
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o Capacity limits for all facilities are as follows: 

- All facilities with a capacity of 499 or less are not limited; 

- All facilities with capacity of 500-1000 are limited to a capacity of 500; and, 

- All facilities with capacity of 1000+ are limited to 50% capacity. 

o Effective at 11:59 p.m. on February 13, 2022; 

- Masking no longer required for children 12 years of age and younger, and 
no masking requirements for students in schools (masking requirements will 
remain in force for adults). 

e Step 2 - If COVID hospitalizations continue to trend downwards, then PICC will 
confirm the implementation of the following, effective at 11:59 p.m. on February 
28, 2022: 

o Remaining school requirements removed (i.e., K-6 cohorting). 

o Requirements for screening prior to youth activities removed. 

o Limits on gatherings removed. 

o Masking requirements removed. 

o Mandatory work from home requirements removed. 

o Capacity limits removed for large venues and entertainment removed. 

o Entertainment venues: Restrictions on closing times and interactive activities 
removed. 

* Step 3 —- Timing to be determined, contingent on hospitalizations continuing to 
trend downward: 

o COVID-specific continuing care measures removed. 

o Mandatory isolation requirement removed (becomes a recommendation only). 

PICC DIRECTED the Minister of Health to expand booster shot availability for Albertans 
12-17 years of age who have medical conditions that make them susceptible to COVID-19. 

PICC DIRECTED the Minister of Health to work with the Minister of Service Alberta to 
remove the official Alberta COVID Records verifier apps from the Google and Apple stores. 

PICC DIRECTED the Minister of Health to return to PICC with recommendations for the 
long-term management of COVID-19, timing to be determined by Executive Council. 
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PICC DIRECTED the Minister of Health to return to PICC with proposals for increasing the 
booster/third dose uptake among eligible Albertans, timing to be determined by Executive 
Council. 

PICC DIRECTED the President of Treasury Board and Minister of Finance to work with the 
Minister of Education, the Minister of Advanced Education, and any other relevant ministers 

on correspondence to broader public sector organizations/agencies/boards/commissions 
encouraging alignment of their COVID-related policies with the Government of Alberta. 

PICC NOTED that relevant legal instruments will be amended to reflect the above. 

PICC DIRECTED the Minister of Health to work with the Premier's Office and 
Communications and Public Engagement to finalize this item for announcement. 

Il. EXECUTIVE DISCUSSION Premier 
(EXC) 

Meeting adjourned at 2:02 p.m. 

  

Christopher McPherson Laura Lowe 
Deputy Secretary to Cabinet Executive Director, 

Cabinet Coordination 
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