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OVERVIEW 

1. This Application challenges overt discrimination by the Whitefish Lake First Nation #128 

(“WLFN”) prohibiting band members in common law relationships from running for election 

to serve on Council or as Chief (the “Common Law Marriage Prohibition”). 

2. The Common Law Marriage Prohibition was implemented by WLFN in the 1950s and imposes 

a religious moral obligation on potential election candidates.  It is not rooted in traditional 

practices or customs of WLFN, nor is it related to a potential candidates’ fitness to hold a 

leadership position at WLFN.  Although WLFN has indicated an intention to argue that the 

Common Law Marriage Prohibition is shielded from Charter scrutiny by section 25, it has 

failed to provide any evidence showing that the Common Law Marriage Prohibition is an 

aboriginal, treaty or other right or freedom pertaining to WLFN.   

3. The Common Law Marriage Prohibition persists to this day, despite that fact that a majority 

of WLFN members in conjugal relationships are common law rather than married.  

4. The Applicant, Lorna Jackson-Littlewolfe, was nominated as a candidate in the 2021 elections 

for WLFN Chief and Council.  Her candidacy was challenged because she was alleged to be 

in a common law relationship.  She faced scrutiny of her intimate life by a WLFN Appeals 

Committee, before admitting that she was in fact in a common law relationship with her spouse.  

The Appeals Committee deemed her ineligible to run as a candidate solely on the basis of her 

marital status (the “Decision”).  

5. Ms. Jackson-Littlewolfe, and hundreds of other band members in common law relationships, 

are treated as lesser members for not adhering to the morality dictated by the Common Law 

Marriage Prohibition.  They are denied full participation in the governance of WLFN despite 

living at WLFN and being directly affected by the decisions of it Chief and Council. 

6. Ms. Jackson-Littlewolfe challenges the Common Law Marriage Prohibition and the Decision 

on the basis that they violate her equality rights guaranteed by section 15(1) of the Canadian 

Charter of Rights and Freedoms without justification.  She requests that this Court declare the 

Common Law Marriage Prohibition to be of no force or effect, and order a new election – free 

of discrimination – within 60 days the Court’s decision.  
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PART I:  FACTS 

7. The Respondent, WLFN, is part of the Saddle Lake Cree Nation #462, which includes both the 

WLFN and Saddle Lake First Nation #125 ("SLFN").1 WFLN and SLFN are recognized as a 

single band called Saddle Lake Cree Nation #4622 pursuant to the Indian Act, but they retain 

separate Chiefs and Councils.3  

8. Lorna Jackson-Littlewolfe is a Cree woman, a mother, a grandmother, and a member of 

WLFN, where she lives with her common law spouse.4 She is also a keen observer of local 

and national politics, particularly in relation to matters that affect her community.5 After being 

encouraged to run for office by several WLFN members, including Elders, Ms. Jackson-

Littlewolfe sought nomination as a candidate in the 2021 Elections for Council and Chief.6 

Decision to deem Ms. Jackson-Littlewolfe an ineligible candidate 

9. Ms. Jackson-Littlewolfe attended the WLFN nomination meeting for the 2021 Elections on 

April 15, 2021, and her nomination was accepted at that meeting.7  

10. On the afternoon of April 20, 2021, Ms. Jackson-Littlewolfe received an e-mail from Ed 

Cardinal, the Chair of WLFN’s Election Appeals Committee.8 The e-mail stated:  

Please be advised that there has been a written letter of appeal forwarded to the 
Appeals Committee regarding your elibibilty run in in [sic] the 2021 Whitefish 
Lake First Nation #128 Elections. Section 1 ( C ) of the Nations Electoral By-law 
has been cited and referenced as the basis for your eligibility. 
 

 
1 Affidavit of Lorna Jackson-Littlewolfe (“Jackson-Littlewolfe Affidavit”), paras 13, 15, AR tab 
5, AR018. 
2 Saddle Lake Cree Nation #462 (“SLCN”) was initially named in this Application but was 
removed by Order of Madam Prothonotary Martha Milczynski on July 6, 2021, citing the 
position of SLCN: “the SLCN has advised that its position is that they are not directly affected 
by the relief sought, this application for judicial review does not impact the SLCN, and SLCN no 
longer uses the Election Regulations. The SLCN has advised that they do not wish to be a 
Respondent in this proceeding”. 
3 Affidavit of Marvin Simon Sparklingeyes (“Sparklingeyes Affidavit”), para 18, AR Tab 9, 
AR181. 
4 Jackson-Littlewolfe Affidavit, paras 1-2, 5-12, 40, AR tab 5, AR016- AR017, AR022. 
5 Jackson-Littlewolfe Affidavit, paras 7-12, AR tab 5, AR017. 
6 Jackson-Littlewolfe Affidavit, paras 40, 48-59, AR tab 5, AR022, AR023-AR025. 
7 Jackson-Littlewolfe Affidavit, paras 53-59, AR tab 5, AR024 – AR025. 
8 Jackson-Littlewolfe Affidavit, para 61, AR Tab 5, AR025; Exhibit BB, AR tab 5BB, AR138. 
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To this end , we are seeking an audience with you today April 29th/2021 [sic] in 
the Tribal Council Chambers to discuss our decision relative to this matter. 
 
Kind Regards 
Ed Cardinal  
Chairman Appeals Committee 

11. Ms. Jackson-Littlewolfe met with the Committee that night.9  She received an initial letter, 

which was then corrected by the Committee.10  The corrected letter communicated the Decision 

of the Committee as follows:  

Please be advised that the Appeals Committee held a duly convened meeting on 
April 19, 2021 in the Council Chambers to address letters protesting candidates. In 
accordance to the Tribal Custom Electoral Bylaw Section 1(c), it has been 
determined that you are not an eligible candidate for the 2021 Elections, as you are 
in a common law relationship. 
 
Based on the above, the Appeals Committee has ruled that you are not an eligible 
candidate; signed by the signatures below appearing:11 
 

12. During the Committee meeting, Mr. Cardinal told Ms. Jackson-Littlewolfe that her eligibility 

for candidacy was being appealed only on the basis that she was in a common law 

relationship.12 

13. Ms. Jackson-Littlewolfe told the Committee that a court decision in 2017 had struck down the 

Election Regulation, and that Saddle Lake Cree Nation had implemented new election rules.13  

Ms. Jackson-Littlewolfe requested that the Election Appeals Committee do the right thing, 

referring to her position that it was not appropriate to follow the Election Regulations and 

specifically the Common Law Marriage Prohibition.14  

14. Mr. Cardinal responded that “it’s already done," indicating that the Appeal Committee had 

already made its decision the previous day.15  

 
9 Jackson-Littlewolfe Affidavit, para 63, AR tab 5, AR026. 
10 Jackson-Littlewolfe Affidavit, paras 63-65, AR tab 5, AR026-AR027. 
11 Decision deeming Lorna Jackson-Littlewolfe not an eligible candidate for the 2021 Elections, 
April 20, 2021, AR tab 3, AR014. 
12 Jackson-Littlewolfe Affidavit, para 66, AR tab 5, AR027. 
13 Jackson-Littlewolfe Affidavit, para 75, AR tab 5, AR028. 
14 Jackson-Littlewolfe Affidavit, para 76, AR tab 5, AR028. 
15 Jackson-Littlewolfe Affidavit, para 78, AR tab 5, AR028. 
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15. The next day, Ms. Jackson-Littlewolfe asked Mr. Cardinal for a letter outlining the Decision. 

Mr. Cardinal provided a letter later that day, which stated: 

To: Lorna Jackson-Littlewolfe  
Please be advised that the Appeals Committee held a duly convened meeting on 
April 20, 2021 in the Council Chambers to address your eligibility.  
As discussed last evening in the Council Chambers that you are not eligible to run 
in the Whitefish Lake Band #128 Elections 2021 pursuant to Section 1(c) of the 
Tribal Custom Election Bylaw.  
We have come to a conclusion that we are going to uphold the requirement of the 
Tribal Custom Elections, which deems that you are not eligible.  
Based on the above, we have made a final decision to omit your name from the list 
of candidates who are eligible to run.16   

16. Ms. Jackson-Littlewolfe, through her counsel, requested unsuccessfully that WLFN cease 

discriminating against election candidates on the basis of their marital status and that Ms. 

Jackson-Littlewolfe be permitted to stand as a candidate in the April 29, 2021 election.17 

Common Law Marriage Prohibition 

17. The Saddle Lake Tribal Customs (“Election Regulations”) were created between 1953 and 

1960.18 These Election Regulations, which included the disputed Common Law Marriage 

Prohibition, applied to the “Saddle Lake Reserve”, now known as SLFN, and the “Goodfish 

Lake Reserve”, now known as WLFN.19 

18. Elder Marvin Simon Sparklingeyes has knowledge of WLFN’s history, traditions and customs 

from stories passed down to him from family members and other Elders, and also from his 

own experience, including as Chief and a Council Member for WLFN.20 He described the 

genesis of the Common Law Marriage Prohibition in his affidavit.  He recounts a seminal 

occurrence in 1923 following the death of WLFN’s hereditary Chief Pakun:  

 
16 Letter Confirming Decision and Election Regulations, April 21, 2021, AR tab 4, AR015 
17 Jackson-Littlewolfe Affidavit, para 81, AR Tab 5, AR029; Exhibit KK, AR tab 5KK, AR162-
AR163. 
18 Saddle Lake Tribal Customs Election Regulations, AR tab 2, AR010; Sparklingeyes Affidavit, 
paras 14-15, AR tab 8, AR180-AR181. 
19 Saddle Lake Tribal Customs Election Regulations, AR tab 1, AR010-AR012. 
20 Sparklingeyes Affidavit, para 3, AR tab 8, AR179. 
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10. Chief Pakun died in 1917. His son Edward Seenum then became hereditary 
chief. However, in 1923, Edward Seenum left his wife to go live with 
another woman. My father was alive during this time, and I learned about 
the leadership events from him. I understand this action caused the band 
members to no longer want Edward Seenum to be Chief. I further 
understand that these actions of Edward Seenum offended the Christian 
beliefs of many band members.21 

 
19. Mr. Sparklingeyes further relates how this event impacted the creation of the Common Law 

Marriage Prohibition in the 1950s when the WLFN was creating election laws after choosing 

to elect chiefs rather than following the traditional hereditary chief system:  

14. In 1953, the people of Whitefish Lake and the people of Saddle Lake met at the 
Hall in Spedden to vote on the first draft of an election law (later additions were 
when Indian Affairs got involved in about 1958 and added further provisions). 

 
15. At the meeting in 1953 is when the prohibition on persons in common law 

relationships running for election was adopted. I understand that this provision 
was adopted because the people remembered the actions of Edward Seenum in 
leaving his wife to go live with another woman and that this violated their 
Christian faith. I do not believe the prohibition was adopted on the basis that it 
reflected traditional practices or customs of the band.22 

 
20. Another Elder, Ernest Houle, provided an affidavit informed by his knowledge of WLFN’s 

history, traditions and customs gained from listening to Elders, including his grandparents, his 

father who was Chief and a Council Member, and Mr. Houle’s own personal experience, 

including as Chief and Council Member of WLFN.23 Mr. Houle relates the arbitrary 

application of the Common Law Marriage Prohibition, including the fact that some people 

have been permitted to run despite being in a common law relationship if they were in favour 

with the right people.  Mr. Houle further relates how the Common Law Marriage Prohibition 

was applied to require a religious or civil marriage ceremony:  

12. …Dean Michael Cardinal was prohibited from running in the election, because 
he was viewed as being in a common law marriage. Although Mr. Cardinal had 
not had a religious marriage, he had in fact been joined to his partner in a 
traditional buffalo rope ceremony. This traditional ceremony was not 

 
21 Sparklingeyes Affidavit, para 10, AR tab 8, AR180. 
22 Sparklingeyes Affidavit, para 14-15, AR tab 8, AR180-AR181. 
23 Affidavit of Ernest Houle (“Houle Affidavit), para 3-5, AR tab 7, AR176-AR177. 
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recognized. Later, Mr. Cardinal in fact did get legally married and was then 
permitted to run in the next election.24  

 
21. Both Mr. Sparklingeyes and Mr. Houle attest that the Common Law Marriage Prohibition 

is not related to an individual's leadership skills, knowledge of the traditional territory, 

communication skills or service within the community.25 

22. Mr. Sparklingeyes states:  

16. I do not believe this prohibition was related to any traditional practices or 
customs Pakun's people held prior to contact with European people or that 
existed when Treaty 6 was signed in 1876. Further, I do not believe that 
recognition or protection of this prohibition formed part of the written or oral 
terms of Treaty 6. 

 
23. Likewise, Mr. Houle states: 

7.  I do not believe the prohibition on persons in common law relationships from 
running for election reflects traditional practices or customs of the band. 

 
8.  To my knowledge, all other Cree bands who signed Treaty 6 allow people in 

common law relationships to run for election. I have never understood or heard 
it claimed by elders that the prohibition on people in common law relationships 
running for election formed part of the written or oral agreements of Treaty 6. 

 
24. In 2017, the Federal Court determined that the Election Regulations inadequate, largely on the 

basis of their failure to address issues such as the nomination of an election/appeals 

committee.26 The Court required Saddle Lake Cree Nation to develop a new process to 

determine the eligibility of candidates for election, review the eligibility of the applicants, 

 
24 Houle Affidavit, para 12, AR tab 7, AR177. 
25 Houle Affidavit, para 9, AR tab 7, AR177; Sparklingeyes Affidavit, para 17, AR tab 8, 
AR181. 
26 Shirt v. Saddle Lake Cree Nation, 2017 FC 364 [Shirt]; Applicant’s Book of Authorities 
(“ABOA”), tab 1. 
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determine the eligibility of candidates for election, review the eligibility of the applicants, and 

if any applicants were deemed eligible, hold a new election.27 

25. WFLN leadership were asked to participate in the creation of a new election code.28  Such joint 

action was required pursuant to a 1990 Joint Band Council Resolution from both WLFN and 

SLFN, which stated in relevant part:  

WHEREAS, the Chiefs and Councils of the Saddle Lake Band of Indians which 
includes Whitefish Lake Band #128 are responsible for the peace, order and good 
government of the Bands and its membership; and 
… 
WHEREAS, the current election process under the Governance, jurisdiction and 
authority of those principles as identified as the Saddle Lake Tribal Customs; and 
 
WHEREAS, it is unequivocally understood by both bands and its membership that 
the Saddle Lake Tribal Customs remain unaltered until such matters are clarified 
and ratified by both band memberships and by referendum; and 
… 
BE IT RESOLVED THAT: 
A. It has been traditionally understood by tribal customs that both Chiefs and 

Councils must agree and decide on the six (6) common issues: 
… 

5. The changing of Tribal Customs would have to be agreed upon by 
both reserves. 

… 
B. Any Ad Hoc changes to any of the above common issues without proper 

consent by both band memberships will be declared null and void. 
 

26. WLFN was initially involved in the process of creating a new election code following the 2017 

Federal Court decision striking down the Election Regulations.29  Ms. Jackson-Littlewolfe was 

one of the WLFN members appointed to serve on the WLFN Working Group to create a new 

election code.30  Surveys of members were completed, including over 300 surveys of WLFN 

members.31  The WLFN Working Group was rather abruptly brought to an end in July 2018 

 
27 Shirt at paras 70, 72; ABOA tab 1. 
28 Sparklingeyes Affidavit, para 22, AR tab 8, AR181. 
29 Jackson-Littlewolfe Affidavit, para 19-24, AR tab 5, AR019.   
30 Jackson-Littlewolfe Affidavit, para 21-22, AR tab 5, AR019. 
31 Jackson-Littlewolfe Affidavit, para 24, AR tab 5, AR019. 
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by WLFN leadership.  WLFN members were still invited to participate32 and continued to 

participate33 in the process of creating a new election law. 

27. Subsequently, Saddle Lake Cree Nation adopted the onihcikiskwapowin – Tribal Customs 

Elections Code, which does not contain the Common Law Marriage Prohibition,34 and held a 

new election in 2019 using this new election code.35  

 

PART II: ISSUES 

28. The issues arising in this proceeding are as follows:  

a. Does the Common Law Marriage Prohibition and the Decision implementing it infringe 

the equality rights of Ms. Jackson-Littlewolfe and other WLFN members protected by 

section 15(1) of the Charter? If so, is the infringement justified under section 1 of the 

Charter? 

b. Is Common Law Marriage Prohibition’s infringement of section 15(1) of the Charter 

justified under section 1? 

c. Is Decision’s infringement of Ms. Jackson-Littlewolfe’s equality rights justified under 

section 1 of the Charter? 

d. Is the Common Law Marriage Prohibition or the Decision protected from scrutiny by 

section 25 of the Charter? 

e. What remedies should this Court grant in the circumstances of this case?  

 

  

 
32 Jackson-Littlewolfe Affidavit, para 34, AR tab 5, AR022; Exhibit I, AR tab 5, AR061; Exhibit 
O, AR tab 5O, AR075. 
33 Jackson-Littlewolfe Affidavit, paras 30-32, AR tab 5, AR020-AR021; Sparklingeyes 
Affidavit, para 22, AR tab 8, AR181. 
34 Jackson-Littlewolfe Affidavit, Exhibit Q, AR tab 5Q, AR084; Exhibit R, AR tab 5R, AR088; 
Exhibit S, AR tab 5S, AR096.  
35 Jackson-Littlewolfe Affidavit, para 30, AR Tab 5, AR020; Exhibit T, AR tab 5T, AR101. 
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PART III: SUBMISSIONS 

Standards of Review 

29. Whether the Common Law Marriage Prohibition infringes section 15(1) of the Charter is a 

question of law.  Whether the infringement is justified is likewise a question of law reviewed 

pursuant to the Oakes test, with the burden of proof resting on WFLN.36 

30. Whether Charter rights were limited by the Decision is a question of their “definitional scope” 

that must be determined on the basis of correctness.37 Likewise, the Decision’s failure to even 

consider the Charter protections limited by it attracts a correctness standard of review.38  

31. Normally, it falls on an applicant for judicial review to show that an administrative decision is 

unreasonable.39  However, since the Charter rights of Ms. Jackson-Littlewolfe are limited by 

the Decision, the burden is on WLFN to show that its Decision is reasonable: 

The onus is first on the Applicant to establish that its constitutionally enshrined freedom 
has been limited.  The onus then shifts to the Respondent to establish that the limit was 
imposed in pursuit of its statutory objectives and that the Applicant’s [Charter 
freedom] was not limited more than reasonably necessary given those statutory 
objectives.40 

32. In determining whether WLFN has met this burden, the Court must consider whether the 

Decision proportionately balances the Charter protections it impairs with the applicable 

statutory objectives.  

 
36 R. v. Oakes, [1986] 1 S.C.R. 103 [Oakes], ABOA, tab 2. 
37 See UAlberta Pro-Life v Governors of the University of Alberta, 2020 ABCA 1 [UAlberta] at 
paras 30 and 170, ABOA, tab 3; see also Mouvement laïque québécois v Saguenay (City), 2015 
SCC 16 [Mouvement laïque québécois] at para 51, ABOA, tab 4. 
38 Canadian Broadcasting Corporation v. Ferrier, 2019 ONCA 1025 at paras 32-33, ABOA, tab 
5.  
39 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65, at para 100, 
ABOA, tab 6. 
40 Canadian Centre for Bio-Ethical Reform v City of Peterborough, 2016 ONSC 1972 at para 15, 
ABOA, tab 7; Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, 
being schedule B to the Canada Act 1982 (UK), 1982, c 11 [Charter], s 1, Appendix A, tab 1; 
see also Doré v. Barreau du Québec, 2012 SCC 12 [Doré] at para 66, ABOA, tab 8; UAlberta, 
at paras 161-62, ABOA, tab 3. 
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33. A failure to give effect as fully as possible to the Charter protections at stake41 constitutes a 

failure to engage in the required proportionate balancing, and shows that the limitation of those 

Charter protections is not “demonstrably justified in a free and democratic society.”42 

The Charter applies to the WLFN 
 
34. WLFN is a sui generis government entity.43  As a First Nation government, it exercises powers 

within the authority of Parliament,44 and consequently is subject to the Charter45 pursuant to 

section 32. 

A. The Common Law Marriage Prohibition and the Decision implementing it violate 
Ms. Jackson-Littlewolfe’s equality rights protected by section 15(1) of the Charter 

35. Everyone in Canada, including members of First Nations, have the right to be free from 

discrimination by government, pursuant to section 15(1) of the Charter which states:  

15. (1) Every individual is equal before and under the law and has the right to the 
equal protection and equal benefit of the law without discrimination and, in 
particular, without discrimination based on race, national or ethnic origin, colour, 
religion, sex, age or mental or physical disability. 
 

36. Marital status has long been recognized as an analogous ground on which section 15(1) 

prohibits discrimination, in part because “unmarried spouses have faced historical 

disadvantage stemming from societal prejudice.”46 

 
41 Doré, paras 57-58, ABOA, tab 8; Law Society of British Columbia v. Trinity Western 
University, 2018 SCC 32 [LSBC v TWU], at para 80, ABOA, tab 9, citing Loyola High 
School v. Quebec (Attorney General), 2015 SCC 12 [Loyola], at para 39, ABOA, tab 10.  
42 Charter, s 1, Appendix A, tab 1. 
43 See Eldridge v. British Columbia (Attorney General), [1997] 3 S.C.R. 624 at para 44, ABOA, 
tab 11; Taypotat v. Taypotatat, 2013 FCA 192 [Taypotat] at para 36, ABOA, tab 12, reversed 
on other grounds by Kahkewistahaw First Nation v. Taypotat, 2015 SCC 30 [Kahkewistahaw], 
ABOA, tab 13. 
44 Constitution Act, 1867, section 91(24). 
45 See Godbout v. Longueuil (City), [1997] 3 S.C.R. 844, para 48, ABOA, tab 14; Dickson v. 
Vuntut Gwitchin First Nation, 2021 YKCA 5, at paras 83-99, ABOA, tab 15; Dickson v. Vuntut 
Gwitchin First Nation, 2020 YKSC 22, at paras 121-31, ABOA, tab 16. 
46 See Miron v. Trudel, [1995] 2 S.C.R. 418 [Miron], ABOA, tab 17;  Quebec (Attorney 
General) v. A, 2013 SCC 5 [Quebec v. A], at paras 316-318 (Abella J, dissenting in result but not 
on this point), ABOA, tab 18.  
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37. The Supreme Court of Canada in Fraser held that “[t]o prove a prima facie violation of s. 

15(1), a claimant must demonstrate that the impugned law or state action: 

• on its face or in its impact, creates a distinction based on enumerated or analogous 

grounds; and  

• imposes burdens or denies a benefit in a manner that has the effect of reinforcing, 

perpetuating, or exacerbating disadvantage.47 

38. It is incontrovertible that the Common Law Marriage Prohibition and the Decision denying 

Ms. Jackson-Littlewolfe’s candidacy create an express distinction on the basis of the analogous 

ground of marital status. 

39. Further, the Common Law Marriage Prohibition and the Decision impose on her the 

unconscionable burden of ending her common law relationship or forfeiting the chance to serve 

her community in an elected position.   

40. The disadvantage this imposes on Ms. Jackson-Littlewolfe and others in common law 

relationships is very apparent: they are prohibited in running for election even if they meet all 

the other qualifications, in contrast to members not in common law relationships.   

41. In considering how a measure reinforces, perpetuates, or exacerbates disadvantage, the goal is 

to examine the harm caused to the affected group, including the economic exclusion or 

disadvantage, social exclusion, psychological harms, physical harms and political exclusion in 

light of any systemic or historical disadvantage faced by the group.48 

42. Being barred from seeking election excludes Ms. Jackson-Littlewolfe and other WLFN 

members in common law relationships from the possibility of financial benefit for serving in 

elected leadership.   

 

 

 

 
47 Fraser v. Canada (Attorney General), 2020 SCC 28 [Fraser], at para 27, ABOA, tab 19.  
48 Fraser, para 76, ABOA, tab 19. 

AR208



 
 

12 
 

43. There is clearly a social impact as well.  Ms. Jackson-Littlewolfe relates the undignifying 

interactions she had at the nomination meeting and before the Appeals Committee that were 

imposed on her because of the scrutiny of her marital status.49  Ms. Jackson-Littlewolfe is 

clearly motivated to be engaged in the political process of WLFN.50  Her attempt to run for 

elected office, as encouraged by Elders, was met by prying scrutiny and public accusations 

against her concerning her intimate life and marital status. The fact that Ms. Jackson-

Littlewolfe has the personal fortitude to press on and seek legal vindication of her right to run 

for office without discrimination does not minimize the social and psychological impact of 

WLFN’s discrimination against her.   

44. Ms. Jackson-Littlewolfe is categorically excluded from running for political office at WLFN 

on the basis of her marital status.  In a serious affront to their personal dignity, Ms. Jackson-

Littlewolfe and other similarly situated members are treated as unworthy of holding elected 

office at WLFN simply because they are in common law relationships.  

45. The historical context of the disadvantages imposed on common law individuals has been 

recounted in various court decisions.  

46. In Miron v Trudel, Justice McLachlan (as she then was) stated that the “historical 

disadvantage” of persons involved in an unmarried relationship “cannot be denied.”51  She 

recounted:  

There is ample evidence that unmarried partners have often suffered social 
disadvantage and prejudice. Historically in our society, the unmarried partner has 
been regarded as less worthy than the married partner. The disadvantages inflicted 
on the unmarried partner have ranged from social ostracism through denial of status 
and benefits.52  

47. She further found that “discrimination on the ground of marital status may be seen as akin to 

discrimination on the ground of religion, to the extent that it finds its roots and expression in 

moral disapproval of all sexual unions except those sanctioned by the church and state.”53 

 
49 Jackson-Littlewolfe Affidavit, paras 58, 60, 66-74, AR tab 5, AR025, AR027. 
50 Jackson-Littlewolfe Affidavit at paras 7-11, 17, 21-27, 30-32, 37, 39-42 and 47. 
51 Miron at para LXXII (p 499), ABOA, tab 17. 
52 Ibid. 
53 Miron at para LXXIV (pp 498-99), ABOA, tab 17. 
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48. This historical context of the Common Law Marriage Prohibition shows that it is founded in 

moral and religious disapprobation on those in common law relationships. 

49. Justice Abella in Quebec v A, like Justice McLachlan, found that unmarried spouses have been 

historically stigmatized in Canada.54  She went on to state that where government conduct 

“widens the gap between the historically disadvantaged group and the rest of society rather 

than narrowing it, then it is discriminatory.”55   

50. Since its institution in the 1950s, the Common Law Marriage Prohibition’s disadvantage has 

not subsided: rather its impact has broadened.  According to the 2016 Census profile for 

WLFN, the majority of people in relationships at WLFN are in fact in common law 

relationships.  Of the 385 persons on WLFN “Married or living common law,” 170 are living 

married, while 215 are living common law.56  Thus, out of the 900 people over aged 15 in 

2016, 215, roughly 1 in 4, WLFN members are prohibited from running for chief and council.   

51. The Common Law Marriage Prohibition on its face and in its impact makes a distinction based 

on marital status that reinforces, perpetuates and exacerbates disadvantage by prohibiting Ms. 

Jackson-Littlewolfe and nearly a quarter of adult WLFN members from running for election. 

52. This discrimination, including the Decision denying the candidacy of Ms. Jackson-Littlewolfe, 

violates section 15(1) of the Charter.  

53. Consequently, the burden shifts to WLFN to prove that this discriminatory distinction is not 

arbitrary57 but rather is “demonstrably justified” under section 1 of the Charter.    

B. The Decision is an unreasonable violation of Ms. Jackson-Littlewolfe’s equality 
rights. 

54. Where an administrative decision engages an individual’s Charter rights, courts apply the Doré 

analysis, which was described by the Supreme Court of Canada in Law Society of British 

Columbia v. Trinity Western University as follows:  

For a decision to be proportionate, it is not enough for the decision-maker to simply 
balance the statutory objectives with the Charter protection in making its decision. 
Rather, the reviewing court must be satisfied that the decision 

 
54 Quebec v A, para 312, ABOA, tab 18. 
55 Quebec v A, para 332, ABOA, tab 18. 
56 Affidavit of Anneke Pingo (“Pingo Affidavit”), Exhibit A, AR tab 6A, AR164. 
57 Fraser para 80, ABOA, tab 19. 
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proportionately balances these factors, that is, that it “gives effect, as fully as 
possible to the Charter protections at stake given the particular statutory mandate” 
(Loyola, at para. 39). Put another way, the Charter protection must be “affected as 
little as reasonably possible” in light of the applicable statutory objectives 
(Loyola, at para. 40). When a decision engages the Charter, reasonableness and 
proportionality become synonymous. Simply put, a decision that has a 
disproportionate impact on Charter rights is not reasonable. 
 
The reviewing court must consider whether there were other reasonable 
possibilities that would give effect to Charter protections more fully in light of the 
objectives. This does not mean that the administrative decision-maker must choose 
the option that limits the Charter protection least. The question for the reviewing 
court is always whether the decision falls within a range of reasonable outcomes 
(Doré, at para. 57; Loyola, at para. 41, citing RJR-MacDonald Inc. v. Canada 
(Attorney General), [1995] 3 S.C.R. 199, at para. 160). However, if there was an 
option or avenue reasonably open to the decision-maker that would reduce the 
impact on the protected right while still permitting him or her to sufficiently further 
the relevant statutory objectives, the decision would not fall within a range of 
reasonable outcomes. This is a highly contextual inquiry. 
 
The reviewing court must also consider how substantial the limitation on 
the Charter protection was compared to the benefits to the furtherance of the 
statutory objectives in this context (Loyola, at para. 68; Doré, at para. 56). 
The Doré framework therefore finds “analytical harmony with the final stages of 
the Oakes framework used to assess the reasonableness of a limit on a Charter right 
under s. 1: minimal impairment and balancing” (Loyola, at para. 40). In working 
“the same justificatory muscles” as the Oakes test (Doré, at para. 5), 
the Doré analysis ensures that the pursuit of objectives is proportionate. In the 
context of a challenge to an administrative decision where the constitutionality of 
the statutory mandate itself is not at issue, the proper inquiry is whether the 
decision-maker has furthered his or her statutory mandate in a manner that is 
proportionate to the resulting limitation on the Charter right.58 
 

55. In the present case, there is no evidence whatsoever that WLFN even considered Ms. Jackson-

Littlewolfe’s Charter right to equality when it decided to prohibit her from running for election 

on the basis of her marital status.  It is therefore impossible for the Decision to satisfy the Doré 

analysis, which requires a proportionate balancing of Ms. Jaskson-Littlewolfe’s Charter rights 

against any competing government interests or Charter protections: “[f]ailure to balance said 

 
58  LSBC v. TWU, paras 80-82, ABOA, tab 8. 
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interests will, by definition, render a decision unreasonable as per Doré v. Barreau du 

Quebec.”59  

56. Even if the Decision had in fact been the result of WLFN seeking to balance its interests against 

Ms. Jackson-Littlewolfe’s Charter rights, there is no proportionality to the Decision.  

57. It is not clear what, if any, legitimate government objectives the Decision seeks to advance.  

Elders of WLFN have testified that prohibiting people in common law relationships from 

running for Chief and Council is not related to whether an individual might be qualified for 

leadership on the basis of their leadership skills, knowledge of the traditional territory, 

communication skills or service within the community.60 Further, they have testified that this 

prohibition is not part of the traditional practices or customs of WLFN or part of the terms of 

Treaty 6.61 

58. It is not a legitimate government objective to impose a particular religious conception of 

morality on individuals seeking elected office: 

In an earlier time, when people believed in the collective responsibility of the 
community toward some deity, the enforcement of religious conformity may have 
been a legitimate object of government, but since the Charter, it is no longer 
legitimate. With the Charter, it has become the right of every Canadian to work out 
for himself or herself what his or her religious obligations, if any, should be and it is 
not for the state to dictate otherwise. 62  
 

59. Far from being a reasonable attempt to balance Ms. Jackson-Littlewolfe’s Charter rights with 

legitimate objectives, the Decision is not justified under section 1 of the Charter: it was an 

unreasoned imposition of an arbitrary and discriminatory requirement based solely on Ms. 

Jackson-Littlewolfe’s marital status.    

 

 

 
59 CHP v. City of Hamilton, 2018 ONSC 3690, at para 57, ABOA, tab 20; LSBC v TWU, at para 
79, ABOA, tab 9 citing Doré, at para 7, ABOA, Tab 8 and Loyola, at para 32, ABOA, tab 10;  
60 Houle Affidavit, para 9; AR tab 7, AR177; Sparklingeyes Affidavit, para 17, AR tab 8, 
AR181. 
61 Houle Affidavit, para 7-8, AR tab 7, AR177; Sparklingeyes Affidavit, para 16, AR tab 8, 
AR181. 
62 R. v. Big M Drug Mart Ltd., [1985] 1 S.C.R. 295, at p 351, ABOA, tab 21. 
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C. The Common Law Marriage Prohibition is not demonstrably justified under section 
1 of the Charter.  

60. Whether the Common Law Marriage Prohibition’s violation of section 15(1) of the Charter is 

justified under section 1 is determined by the Oakes test. The onus of justification is on 

WLFN.63  This burden requires that WLFN provide “cogent and persuasive” evidence.64 

61. The Oakes test requires proof of the following: 

1. There is a pressing and subjective objective for the limitation of Charter rights; 

2. The limit on Charter rights is rationally connected to the objective; 

3. The limit impairs the right or freedom no more than is reasonably necessary to 

accomplish the objective; and, 

4. There is proportionality between the deleterious and salutary effects of the limit.65 

62. The apparent objective of the Common Law Marriage Prohibition, evidenced by its historical 

origins, is the imposition of religious-based morality.  This is, as noted above, not a legitimate 

government objective.  

63. If there happens to be a legitimate government objective, prohibiting persons in common law 

relationships from running for elected office is not rationally connected to that objective. 

64. The categorical prohibition on those in common law relationships from running for election is 

further not minimally impairing of their equality rights. 

65. Finally, there is no proportionality between any conceivable benefit and the harm of 

prohibiting a quarter of the adult members of WLFN, who are in common law relationships, 

from running for election. 

66. The Common Law Marriage Prohibition thus cannot be justified under the Oakes test.  

 

 

 

 
63 Oakes, para 66, ABOA, tab 2.  
64 Oakes, para 68, ABOA, tab 2. 
65 Oakes, para 69-71, ABOA, tab 2. 
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D. Neither the Common Law Marriage Prohibition nor the Decision are shielded or 
otherwise protected from the application of the Charter by section 25.  

67. WLFN has indicated in this litigation that it intends to defend the Common Law Marriage 

Prohibition and the Decision on the basis of section 25 and section 35 of the Charter.  These 

sections state:  

25 The guarantee in this Charter of certain rights and freedoms shall not be 
construed so as to abrogate or derogate from any aboriginal, treaty or other rights 
or freedoms that pertain to the aboriginal peoples of Canada including 

(a)  any rights or freedoms that have been recognized by the Royal Proclamation 
of October 7, 1763; and 

(b)  any rights or freedoms that now exist by way of land claims agreements or 
may be so acquired. 

. . . 
35 (1) The existing aboriginal and treaty rights of the aboriginal peoples of Canada 
are hereby recognized and affirmed. 
(2) In this Act, “aboriginal peoples of Canada” includes the Indian, Inuit and Métis 
peoples of Canada. 
(3) For greater certainty, in subsection (1) “treaty rights” includes rights that now 
exist by way of land claims agreements or may be so acquired. 
(4) Notwithstanding any other provision of this Act, the aboriginal and treaty rights 
referred to in subsection (1) are guaranteed equally to male and female persons. 
 

68. The very complex legal issues raised in a section 25 or section 35 analysis require a sufficient 

evidentiary foundation. 

69. In Cunningham v. Alberta (Minister of Aboriginal Affairs and Northern Development),66 a 

section 25 argument was raised, which Justice Ritter, writing for the unanimous Alberta Court 

of Appeal, addressed as follows:  

I do not need to deal with the question of whether the case satisfies the approach 
outlined in Kapp as I agree there is no real evidentiary basis that would enable 
analysis of s. 25, which is triggered when "aboriginal, [or] treaty" rights are 
impacted. An evidentiary basis is essential to the analysis of Charter issues: 
see MacKay v. Manitoba, [1989] 2 S.C.R. 357 (S.C.C.), at 366, (1989), 61 D.L.R. 
(4th) 385 (S.C.C.); Danson v. Ontario (Attorney General), [1990] 2 S.C.R. 

 
66 Cunningham v. Alberta (Minister of Aboriginal Affairs and Northern Development), 2009 
ABCA 239 [Cunningham], ABOA, tab 22, rev’d on other grounds Alberta (Aboriginal Affairs 
and Northern Development) v. Cunningham, 2011 SCC 37. 
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1086 (S.C.C.), at 1099-1102, (1990), 73 D.L.R. (4th) 686 (S.C.C.). In this case, the 
evidence would need to establish an aboriginal right that specifically deals with 
exclusion of members on the basis of their Indian status: see R. v. Vanderpeet, 
[1996] 2 S.C.R. 507, 137 D.L.R. (4th) 289 (S.C.C.) at paras. 44-47. No such 
evidence is in the record. Rather, the record discloses that persons with Indian status 
were able to maintain their Métis membership until passage of the MSA, and of 
course many people continue to maintain both Indian and Métis status. In addition, 
the evidence adduced does not show that the impugned provisions protect Métis 
culture. Nor does it show that there will be an influx of Indian status members or 
that persons with dual status will take over councils, it merely suggests a concern 
that this might happen.67 

 
70. Justice Ritter went on to raise concerns about an overbroad application of section 25 protection 

for “odious” provisions that discriminate against Aboriginals individual on the basis of their 

personal characteristics:   

Although s. 25 of the Charter applies to existing and future constitutional rights 
acquired by aboriginal people, including Métis, I very much doubt that protection 
applies to any enactment which purports to set out or enhance existing 
constitutional practices and rights. If that were the case, it would render sacrosanct 
any enactment that purports to incorporate constitutional protection for aboriginals, 
no matter how odious the provision at issue may be. For example, no one could 
challenge a provision that would restrict membership to able-bodied persons, or 
men or women only, or persons of a certain age. This point is supported by Kapp. 
Moreover, at para. 99 of Kapp, Basterache J. held that s. 25 was not intended to be 
used as between aboriginal groups.68 
 

71. There are similar concerns about any section 25 or 35 argument that WLFN may choose to 

make in this matter.  

72. There is simply no real evidentiary basis in this matter to enable an analysis of whether the 

Common Law Marriage Prohibition is part of “any aboriginal, treaty or other rights or 

freedoms that pertain to” WLFN members. The lacking evidence “would need to establish an 

aboriginal right that specifically deals with exclusion of members” from serving in leadership 

on the basis of their being in a common law relationship.69  

 
67 Cunningham, para 72, ABOA, tab 22 
68 Cunningham para 73, ABOA, tab 22. 
69 See Dickson v. Vuntut Gwitchin First Nation, 2021 YKCA 5, at paras 151: “The Supreme 
Court of Canada has made it clear that constitutional cases like this are best decided on a case-
by-case basis, and with the benefit of an adequate evidentiary record and full argument.” 
[Emphasis added], ABOA, tab 15. 
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73. The evidence in this matter shows that the Common Law Marriage Prohibition was adopted in 

the 1950s on the basis of religious moral sentiments stirred by a former chief in 1923 

abandoning his wife and living with another woman. There is no evidence that the Common 

Law Marriage Prohibition is a reflection of a traditional aboriginal practice or custom, and two 

WLFN Elders have shared that it is not related to any treaty rights or pre-contact practices or 

customs of WLFN.70  Nor is it reflective of the current practices or will71 of the members of 

WLFN, as shown by the fact that the majority of conjugal relationships among WLFN 

members are common law, rather than marriages.72 

74. WLFN provided the Affidavit of Ben Houle which states: 

I am advised by WFLFN #128's elders, former leaders, and by historical records 
that the Customary Election Regulations, including the Common Law Provision, 
are a reflection of the WFLFN #128's customs and traditional practices and reflect 
our historical practices of governance.73 
 

75. This claim, relating to the Election Regulations as a whole with the inclusion of the Common 

Law Marriage Prohibition, is a broad one.  In support of this assertion, no specific historical 

records relating to the Common Law Marriage Prohibition are attached to the affidavit.  The 

only information provided in the affidavit concerning the Common Law Marriage Prohibition 

are hearsay statements attributed to Reverend Bill Jackson from a conversation in November 

2021. WLFN, however, has not met its evidentiary burden to show that it is necessary to 

provide the alleged statements of Reverend Jackson by hearsay.74   

76. Given the significance of the argument WLFN is seeking to make in attempting to shield its 

odious discrimination against a quarter of its members from constitutional review and redress, 

 
70 Sparklingeyes Affidavit, paras 15-16, AR tab 8, AR181; Houle Affidavit, paras 7-8, AR tab 7, 
AR177. 
71 Sparklingeyes Affidavit, para 24, AR tab 8, AR182; Houle Affidavit, para 15, AR tab 7, 
AR178. 
72 Pingo Affidavit, Exhibit A, AR tab 6A, AR165.  
73 Houle Affidavit, para 5, AR tab 7, AR177. 
74 See Cowichan Tribes v Canada (Attorney General), 2019 BCSC 1243, at paras 105-108, 
ABOA, tab 23. 
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WLFN cannot be found to have met its evidentiary burden by relying on hearsay statements 

when the declarant, as of November 2021, was evidently available.75 

77. Beyond this initial comment, Ms. Jackson-Littlewolfe anticipates replying further to WLFN’s 

section 25 and/or section 35 arguments after receipt of those arguments. 

E.  The Court should declare the Common Law Marriage Prohibition to be of no force 
and effect, declare the Decision to be a violation of Ms. Jackson-Littlewolfe’s section 
15(1) rights, and order that a new election be held forthwith. 

78. It is well established that this Court has the authority to declare First Nations’ election 

provisions which violate members’ equality rights under section 15(1) of the Charter to be of 

no force and effect pursuant to section 52(1) of the Constitution Act, 1982.76 

79. Likewise, this Court can issue Charter declarations where the decisions of First Nations’ 

concerning band elections violate members’ section 15(1) Charter rights.77 

80. Although it was reversed by the Supreme Court of Canada on the basis that section 15(1) was 

not in fact violated, the Federal Court of Appeal in Taypotat demonstrated the appropriate 

remedy for an election where a candidate is discriminated against in violation of section 15(1) 

of the Charter: 

I would consequently allow the appeal, set aside the judgment of the Federal Court, 
annul, invalidate and void the impugned provisions, and order that a new election 
for the office of Chief be held within 60 days of the judgment of this Court.78 
 

81. An order declaring the Common Law Marriage Prohibition discriminatory and of no force or 

effect, and holding a new election within 60 days is particularly appropriate in the present case 

given the perverse nature of the discrimination and that a quarter of adult WLFN members 

were prohibited from running in the last election.     

 
75 Ben Houle Affidavit, para 6: “By way of example, I spoke recently, in November, 2021 with 
Elder and retired Reverend Bill Jackson….” 
76 See Janvier v. Chipewyan Prairie First Nation, 2021 FC 539 at para 33, ABOA, tab 24; 
Taypotat  at paras 2, 66, ABOA, tab 12, reversed by Kahkewistahaw, ABOA, tab 13, on the 
basis that section 15(1) was not in fact violated. 
77 See Clark v. Abegweit First Nation Band Council, 2019 FC 721 [Clark], ABOA, tab 25. 
78 Taypotat at paras 2, ABOA, tab 12. 
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82. WLFN is part of the Saddle Lake Cree Nation #462 band, which has now adopted a new 

election code, the onihcikiskwapowin – Tribal Customs Elections Code, which does not include 

the Common Law Marriage Prohibition. WLFN members provided input into the creation of 

this election code, though WLFN leadership inexplicably withdrew formal involvement. 

According to the joint band council resolution and practice, WLFN share and “follow the same 

election laws as Saddle Lake”.79  On this basis, the Court may order that WLFN apply the 

onihcikiskwapowin – Tribal Customs Elections Code in the next election.   

83. Alternatively, this Court could choose to order WLFN to create new Charter-compliant 

election regulations.  

84. Ms. Jackson-Littlewolfe requests that this Court retain jurisdiction of this matter until a new 

election is held and new Charter-compliant election regulations are adopted in accordance with 

the orders of this Court.80 

85. On the matter of costs, it is submitted that Ms. Jackson-Littlewolfe is entitled to an elevated 

cost award for the following reasons:  

• this matter is an issue of substantial public interest and will have widespread societal 

impact at WLFN, particularly to the quarter of adult WLFN members who are presently 

prohibited from seeking elected office;  

• there is an obvious imbalance between Ms. Jackson-Littlewolfe’s financial resources and 

those of WLFN; and 

• this litigation was unfortunately necessary to address overt discrimination in the 

governance framework of WLFN.81  

86. Ms. Jackson-Littlewolfe would be happy to provide further submissions on costs after the 

Court renders its decision on the merits of this case.  

 

 
79 Jackson-Littlewolfe Affidavit, para 74, AR tab 5, AR027; see also Jackson-Littlewolfe 
Affidavit, para 19, AR tab 5, AR019; Sparklingeyes Affidavit, para 19-20, AR tab 8, AR181; 
Houle Affidavit, para 13, AR tab 7, AR178.   
80 See Clark, ABOA, tab 25. 
81 See Whalen v. Fort McMurray No. 468 First Nation, 2019 FC 1119, at paras 17, 21, 27, 30, 32 
and 35. 
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APPENDIX A – STATUTES AND REGULATIONS 

CONSTITUION ACT, 1867  LOI CONSTITUTIONNELLE DE 1867

VI. Distribution of Legislative Powers  VI. Distribution des pouvoirs législatifs 
 
Powers of the Parliament 
 

Pouvoirs du parlement 

Legislative Authority of Parliament of 
Canada  

Autorité législative du parlement du 
Canada 

 
91 It shall be lawful for the Queen, by and 
with the Ad- vice and Consent of the Senate 
and House of Commons, to make Laws for 
the Peace, Order, and good Government of 
Canada, in relation to all Matters not coming 
within the Classes of Subjects by this Act 
assigned exclusively to the Legislatures of 
the Provinces; and for greater Certainty, but 
not so as to restrict the Generality of the 
foregoing Terms of this Section, it is hereby 
declared that (notwithstanding anything in 
this Act) the exclusive Legislative Authority 
of the Parliament of Canada extends to all 
Matters coming within the Classes of 
Subjects next hereinafter enumerated; that is 
to say, 
 
… 
24. Indians, and Lands reserved for the 

Indians. 

91 Il sera loisible à la Reine, de l’avis et du 
consentement du Sénat et de la Chambre des 
Communes, de faire des lois pour la paix, 
l’ordre et le bon gouvernement du Canada, 
relativement à toutes les matières ne tombant 
pas dans les catégories de sujets par la 
présente loi exclusivement assignés aux 
législatures des provinces; mais, pour plus de 
garantie, sans toutefois restreindre la 
généralité des termes ci-haut employés dans 
le présent article, il est par la présente déclaré 
que (nonobstant toute dis- position contraire 
énoncée dans la présente loi) l’autorité 
législative exclusive du parlement du Canada 
s’étend à toutes les matières tombant dans les 
catégories de sujets ci-dessous énumérés, 
savoir : 
… 
24. Les Indiens et les terres réservées pour les 

Indiens. 
 
CONSTITUTION ACT, 1982 LOI CONSTITUTIONNELLE DE 1982 
 
PART I      PARTIE I 
 
Canadian Charter of Rights and Freedoms 
 
Whereas Canada is founded upon principles 
that recognize the supremacy of God and the 
rule of law: 

Charte canadienne des droits et Libertes 
 
Attendu que le Canada est fondé sur des 
principes qui reconnaissent la suprématie de 
Dieu et la primauté du droit :

Guarantee of Rights and Freedoms  
 
Rights and freedoms in Canada  

Garantie des droits et libertés 
 
Droits et libertés au Canada 
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1 The Canadian Charter of Rights and 
Freedoms guar- antees the rights and 
freedoms set out in it subject only to such 
reasonable limits prescribed by law as can be 
demonstrably justified in a free and 
democratic society. 

1 La Charte canadienne des droits et libertés 
garantit les droits et libertés qui y sont 
énoncés. Ils ne peuvent être restreints que par 
une règle de droit, dans des limites qui soient 
raisonnables et dont la justification puisse se 
démontrer dans le cadre d’une société libre et 
démocra- tique. 

Equality Rights Droits à l’égalité 

Equality before and under law and equal 
protection and benefit of law 

Egalite devant la loi, egalite de bénéfice et 
protection egale de la loi 

15 (1) Every individual is equal before and 
under the law and has the right to the equal 
protection and equal benefit of the law 
without discrimination and, in particular, 
without discrimination based on race, 
national or ethnic origin, colour, religion, 
sex, age or mental or physical disability. 

15 (1) La loi ne fait acception de personne et 
s’applique également à tous, et tous ont droit 
à la même protection et au même bénéfice 
de la loi, indépendamment de toute 
discrimination, notamment des 
discriminations fondées sur la race, l’origine 
nationale ou ethnique, la couleur, la religion, 
le sexe, l’âge ou les déficiences mentales ou 
physiques. 

General Dispositions générales 

Aboriginal rights and freedoms not 
affected by Charter 

Maintien des droits et libertes des 
autochtones 

25 The guarantee in this Charter of certain 
rights and freedoms shall not be construed 
so as to abrogate or derogate from any 
aboriginal, treaty or other rights or freedoms 
that pertain to the aboriginal peoples of 
Canada including 
(a) any rights or freedoms that have been
recognized by the Royal Proclamation of
October 7, 1763; and
(b) any rights or freedoms that now exist by
way of land claims agreements or may be so
acquired.

25 Le fait que la présente charte garantit 
certains droits et libertés ne porte pas 
atteinte aux droits ou libertés — ancestraux, 
issus de traités ou autres — des peuples 
autochtones du Canada, notamment : 
a) aux droits ou libertés reconnus par la
proclamation royale du 7 octobre 1763;
b) aux droits ou libertés existants issus
d’accords sur des revendications territoriales
ou ceux susceptibles d’être ainsi acquis.
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Application of Charter  Application de la charte 

Application of Charter  Application de la charte 

32 (1) This Charter applies 
(a) to the Parliament and government of
Canada in respect of all matters within
the authority of Parliament including all
matters relating to the Yukon Territory
and Northwest Territories; and
(b) to the legislature and government of
each province in respect of all matters
within the authority of the legislature of
each province.

32 (1) La présente charte s’applique : 
a) au Parlement et au gouvernement du
Canada, pour tous les domaines relevant
du Parlement, y compris ceux qui
concernent le territoire du Yukon et les
territoires du Nord-Ouest;
b) à la législature et au gouvernement de
chaque province, pour tous les domaines
relevant de cette législature.

PART II  PARTIE II 

Rights of the Aboriginal Peoples of Canada Droits des peuples autochtones du Canada 

Recognition of existing aboriginal and 
treaty rights  

Confirmation des droits existants des 
peoples autochtones 

35 (1) The existing aboriginal and treaty 
rights of the aboriginal peoples of Canada 
are hereby recognized and affirmed. 

35 (1) Les droits existants — ancestraux ou 
issus de traités — des peuples autochtones 
du Canada sont reconnus et confirmés. 

Definition of aboriginal peoples of Canada Définition de peuples autochtones du 
Canada 

(2) In this Act, aboriginal peoples of
Canada includes the Indian, Inuit and Métis
peoples of Canada.

(2) Dans la présente loi, peoples
autochtones du Canada s’entend
notamment des Indiens, des Inuit et
des Métis du Canada.

Land claims agreements Accords sur des revendications 
territoriales 

(3) For greater certainty, in subsection (1)
treaty rights includes rights that now exist
by way of land claims agreements or may be
so acquired.

(3) Il est entendu que sont compris parmi les
droits issus de traités, dont il est fait mention
au paragraphe (1), les droits existants issus
d’accords sur des revendications territoriales
ou ceux susceptibles d’être ainsi acquis.
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Aboriginal and treaty rights are 
guaranteed equally to both sexes 

Egalite de garantie des droits pour les 
deux sexes 

(4) Notwithstanding any other provision of
this Act, the aboriginal and treaty rights
referred to in subsection (1) are guaranteed
equally to male and female persons.

(4) Indépendamment de toute autre
disposition de la présente loi, les droits —
ancestraux ou issus de traités — visés au
paragraphe (1) sont garantis également aux
personnes des deux sexes.

PART VII  PARTIE VII 

General  Dispositions generales 

Primacy of Constitution of Canada Primaute de la Constitution du Canada 

52 (1) The Constitution of Canada is the 
supreme law of Canada, and any law that is 
inconsistent with the provisions of the 
Constitution is, to the extent of the 
inconsistency, of no force or effect. 

52 (1) La Constitution du Canada est la loi 
suprême du Canada; elle rend inopérantes 
les dispositions incompatibles de toute autre 
règle de droit. 

Constitution of Canada Constitution du Canada 

(2) The Constitution of Canada includes (2) La Constitution du Canada comprend :
(a) the Canada Act 1982, including this
Act;
(b) the Acts and orders referred to in the
schedule; and
(c) any amendment to any Act or order
referred to in paragraph (a) or (b).

a) la Loi de 1982 sur le Canada, y
compris la présente loi;
b) les textes législatifs et les décrets
figurant à l’annexe;
c) les modifications des textes législatifs
et des décrets mentionnés aux alinéas a)
ou b).
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