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OVERVIEW 

 

1. This application for Judicial Review concerns the Applicant’s challenge of the 

Decision (defined herein) of the Whitefish Lake First Nation #128 (“WLFN #128” 

of the “Nation”) election whereby she was not permitted to run for Chief and 

Council in the WFLFN #128 election of April 29 and May 6, 2021, respectively 

(the “Election”). 

 

2. The Applicant is a Member of the Whitefish Lake First Nation #128 and sought to 

run in the 2021 WFLFN #128 Election, which was scheduled for April 29 and May 

6, 2021, respectively (the “2021 Election”). 

 

3. The Applicant’s nomination was denied pursuant to section 1(c) of the Saddle Lake 

Tribal Customs (the “Decision”), which were implemented following band 

meetings held on the Saddle Lake Reserve in 1955 and 1960 (the “Customary 

Election Regulations”) which provides that “[n]o person living in a Common Law 

marriage shall be eligible for nomination.” (the “Common Law Provision”). 

 

4. The application ultimately requires a determination by the court of competing 

constitutional claims and competing evidence about the purpose and effects of the 

Common Law Provision. 

 

PART 1: FACTS 

 

5. As set out in the Nation’s Certified Tribunal Record (“CTR”), the Applicant was 

denied the ability to run in the 2021 general election as a result of the Common 

Law Provision in the Customary Election Regulations. 

 

6. The Applicant then subsequently filed for Judicial Review of the Appeal 

Committee’s Decision and, more broadly, the Common Law Provision insofar as 

its impact on the Applicant’s section 15(1) equality rights pursuant to the Charter. 

 

The History of the Common Law Marriage Provision in the Customary Election 

Regulations 

 

7. As mentioned above, the Customary Election Regulations were implemented in 

1955 and 1960 respectively. Elder Ben Houle, who was a member of Council of 

the WLFN #128 from 2005 to 2011 in two terms, and who has lived on the 

Whitefish Lake First Nation Reserve #128 almost his entire life, has knowledge 

about the history of the Nation, its traditions and customs, from stories passed down 

by Elders within the community, as well as his own first-hand knowledge.1 

 

 
1 Houle Affidavit at paras #3, 4, 5 and 7. 



8. Mr. Houle further recounts speaking with Elder and former Reverend, Bill Jackson, 

about the history of the Common Law Prohibition, and how it came to be. He 

recounts at paragraph 6: 

 

(b) He recalled that his father, Thomas Jackson, a former 

Councillor of the Nation, told him when he was a teenager that, 

at the time the Whitefish Lake Reserve #128 was first 

surveyed, in 1876, the Reserve was surveyed around the 

existing Mission at that time, and that the Nation, around the 

time Chief Pakan (James Seenum), the first Chief of Whitefish 

Lake First Nation #128, was alive, the Nation adopted and 

accepted the teachings of the Methodist Church; that some of 

our Members had two (2) wives, some had one wife (1) and 

some had none, and that they would come to follow the 

teachings that if a man were to marry a woman, it would be 

one (1) only; 

(c) When Reverend Jackson and I spoke, he told me that his father, 

Thomas Jackson, told him at that time, respected Members of 

the Nation sat down and determined some rules on how their 

governance would come to be (notwithstanding that at that 

time the Nation’s governance was determined by a hereditary 

Chief system of governance), which included committing to 

the institution of marriage; that is to say, that if a Member 

were going to become a leader of our community, marriage 

would demonstrate that they were secure and committed to 

building a family within our community; 

(d) In addition, Reverend Jackson remarked that up until the time 

when he was quite young, he recalled that his father, Thomas 

Jackson, who became a Councillor in 1944, telling him and 

others as he grew up in his formative years, including 

councillors in the community that one thing they were sure 

about within the context of the ability for a Member to run as 

a candidate for Council, that if they were not married, and were 

common law instead, that they could not run. They [the 

Members] followed that rule and no-one really questioned that 

over time; 



(e) Further, Reverend Jackson recalled multiple occasions when 

his father would tell him stories of Members that were living 

in common law relationships that desired to become 

councillors, only to be told that they were not permitted to do 

so, and that custom and tradition was followed religiously 

(emphasis added) 

9. In more recent times within the WLFN #128 community, Mr. Houle further states: 

 

6(h) In addition, Reverend Jackson recalled a survey that was 

distributed to Elders in our community approximately six (6) or (7) 

years ago by the Nation, in which the Elders were asked if any 

changes should be recommended to the Customary Election 

Regulations of the Nation, and most, if not all of the Elders surveyed, 

he recalled, remained in favour of the current iteration of the 

Customary Election Regulations. 

 

10. Mr. Houle further recounted discussions with his own father, Allan Houle, who was 

on Council and was in fact Chief of the Nation for over 20 years, that: 

 

9… [He] would always tell me and my siblings about the 

significance of our traditions and customs and that they should 

always be maintained. He would tell us about his four (4) brothers 

and five (5) sisters, and that if we wanted to make any changes to 

how we governed ourselves, it would be a membership driven 

endeavour. That is to say, we would make the decision on if any 

changes to our customs should occur.” 

 

11. Although the Saddle Lake election in 2019 used an updated Customary Election 

Regulation, it is readily apparent that this was not done in accordance with any 

consultation with the Whitefish Lake First Nation. Accordingly, the Nation did not 

recognize the 2019 Customary Election Regulations of Saddle Lake Cree Nation. 

 

 

PART 2: POINTS IN ISSUE 

 

12. The issues arising in this proceeding are as follows: 

 

a. Does the decision-making of Indigenous governments enjoy complete 

immunity from Charter scrutiny pursuant to s. 25? 

 

b. If the answer to paragraph 12(a) above is no, does the Common Law 

Provision of the Customary Election Regulations infringe on the 

Applicant’s section 15(1) equality rights? If so, is the infringement justified 

under section 1 of the Charter? 



 

c. In the event the Common Law Prohibition or the Decision is not justified 

under section 1 of the Charter, does section 25 of the Charter act as a shield 

against competing Charter rights? 

 

PART 3: SUBMISSIONS 

 

Standard of Review 

 

13. The Nation agrees that whether the Common Law Provision infringes section 15(1) 

of the Charter is a question of law, reviewable pursuant to the Oakes test. Likewise, 

the question of whether section 25 shields or provides complete immunity to 

decisions of the inherent rights of the First Nation as self-government. 

 

14. Likewise, the question of whether the Decision by the Appeal Committee was 

reasonable attracts a reasonableness standard of review. 

 

The Legislative History of Section 25  

 

15. Section 25 of the Charter reads: 

 
25.The guarantee in this Charter of certain rights and freedoms 

shall not be construed so as to abrogate or derogate from any 

aboriginal, treaty or other rights or freedoms that pertain to the 

aboriginal peoples of Canada including: 

 

(a) any rights or freedoms that have been recognized by the 

Royal Proclamation of October7, 1763; and 

 

(b) any rights or freedoms that now exist by way of land claims 

agreements or may be so acquired. 

 

16. As noted by Celeste Hutchinson (“Hutchinson”)2: 

 

Section 25 was initially introduced to protect the rights of Aboriginal 

peoples. From an Aboriginal perspective, at the time the Charter was 

being drafted the biggest threat to Aboriginal rights, including treaty 

and other rights, was section 15 of the Charter. Section 25 was 

created to address these concerns.3 

 

 
2 Hutchinson, C: Case Comment on R. v. Kapp: An Analytical Framework for Section 25 of the Charter, 

(2007) 52 McGill L.J. 173 
3 Ibid at pp. 178 



17. Indeed, citing Jane Arbour4, Hutchinson notes that the entire process leading to the 

enactment of the Charter: 

 

suggests that the original and sustained intent of the drafters ... was 

to ensure that the protection of rights by the Charter would not affect 

the rights of Aboriginal peoples in Canada. ... 

 

... [The] purpose for section 25 can be stated: to prevent Charter 

rights and freedoms from diminishing other rights and freedoms of 

Aboriginal peoples in Canada, whether those rights are in the nature 

of Aboriginal, treaty, or “other” rights.5 

 

18. Peter Hogg (“Hogg”), one of the pre-eminent constitutional minds in Canada, noted 

that: “Aboriginal rights are rights held by aboriginal peoples, not by virtue of 

Crown grant, legislation or treaty, but “reason of the fact that aboriginal peoples 

were once independent, self-governing entities in possession of most of the lands 

now making up Canada.”6 

 

19. Against this backdrop, Hogg reinforces the notion of a hierarchy of rights within 

the Constitution Act, 1982 concerning Indigenous peoples, noting likewise that: 

 

“the point of section 25 was to allay the concern that the equity 

guarantee of section 15 could be construed as invalidating rights that 

were limited to aboriginal peoples. In effect, section 25 says that 

aboriginal and treaty rights take priority over Charter rights.”7 

 

20. It is under this lens that a review of section 25 and its application to Indigenous 

governments in the context of a Charter application must be conducted. 

 

 

Judicial Treatment of Section 29 of the Charter Compared to Section 25 

 

21.  By way of further consideration, the distinct correlation between the language in 

sections 25 and 29 of the Charter, and the judicial treatment of s. 29 in particular, 

requires review. Section 29 of the Charter reads as follows: 

 

29. Nothing in this Charter abrogates or derogates from any 

rights or privileges guaranteed by or under the Constitution of 

Canada in respect of denominational, separate or dissentient 

schools (emphasis added). 

 
4 The Protection of Aboriginal Rights Within a Human Rights Regime: In Search of an Analytical 

Framework for Section 25 of the Canadian Charter of Rights and Freedoms” (2003) 21 Sup. Ct. L. Rev. 3 

at 43 
5 Hutchinson, supra, at note 2. 
6 Hogg, P: The Constitutional Basis for Aboriginal Rights, 2008. pp. 179 
7 Ibid at pp. 182 



 

22. In light of the almost identical phrasing in both ss. 25 and 29 of the Charter, the 

judicial treatment and impact of s. 29 of the Charter, it bears reminding that this 

has also been considered by the Supreme Court of Canada. Indeed, in Reference re 

Bill 30, An Act to Amend the Education Act (Ont.)8 the Supreme Court found that: 

 

“s. 29 is there to render immune from Charter review rights or 

privileges which would otherwise , i.e. but for s. 29, be subject to 

review.”9 

 

23. In Adler v. The Queen in Right of Ontario10, almost a decade later, the Supreme 

Court went further, stating that s.29 of the Charter: 

 

“explicitly exempts from Charter challenge all rights and privileges 

“guaranteed” under the Constitution in respect of denominational, separate 

or dissentient schools”. 

 

24. The distinction between the existence of the s. 25 right and the exercise of that right, 

that is to say, the right of self-government is by definition not to be abrogated or 

derogated from, and the exercising of the right must still respect the Charter rights 

of Indigenous individuals, creates a doctrinal impediment to the express language 

enshrined in s. 25. 

 

25. The Nation submits that if the Charter were to apply in protecting individual 

Indigenous people in their relations with their own governments, this would 

inextricably amount to a limitation of the powers by those governments, and thus 

lead to an interpretation that could only be characterized as a derogation from the 

right of self-government, which is contrary to the express language in s. 25. 

 

26. Furthermore, in the context of section 25, if the Nation were to invoke its inherent 

s. 25 Charter rights as it has here, vis-à-vis the Decision and, more generally, the 

decision of the Nation to adopt its Customary Election Regulations having regard 

for its own traditions, customs and history as a First Nation self-government, that 

this should provide complete immunity to the Nation’s decision-making from any 

Charter review. 

 

Legal Interpretation of Section 25 – When is it Triggered? 

 

27. Section 25 of the Charter has largely been ignored judicially; as the diverging 

opinions of the Supreme Court of Canada in Kapp11 demonstrate. In Corbiere12, the 

minority held that “[s]ection 25 is triggered when s. 35 Aboriginal or treaty rights 

 
8 Reference re Bill 30, An Act to Amend the Education Act (Ont.), [1987] 1 SCR 1148  
9 Ibid at para. #63. 
10 Adler v. Ontario, [1996] 3 SCR 609. 
11 R. v. Kapp, 2008 SCC 41. 
12 [1999] 2 S.C.R. 203 at para. 52. 



are in question, or when the relief requested under a Charter challenge could 

abrogate or derogate from ‘other rights or freedoms that pertain to the aboriginal 

peoples of Canada.’” 

 

28. The Supreme Court of Canada has commented on section 25 only a handful of 

times. The Quebec Secession Reference13 indicates in passing that section 25 was 

included in the Charter to protect minority rights. This idea has led to lower courts 

to find that section 25 is less a rule of construction, and more of a shield to ensure 

that Aboriginal rights — understood as minority rights defined in treaties, section 

35, statute, and case law — are not diminished by the application of the Charter.14 

 

29. For example, in Redhead, Oliphant J. stated “the section does not confer new rights 

upon aboriginal people. It merely confirms certain rights held by aboriginal 

people.”15. The Federal Court of Appeal came to this conclusion in Shubenacadie16 

as well, writing that “section 25 of the Charter has been held to be a shield which 

protects the rights mentioned therein from being adversely affected by other Charter 

rights.”17 Most recently, in Kapp, Bastarache J.’s minority reasoning re-affirmed 

this idea, stating the fundamental purpose of section 25 is “protecting the rights of 

aboriginal peoples where the application of the Charter protections or individuals 

would diminish the distinctive, collective and cultural identity of an aboriginal 

group.”18 

 

30. Consequently, and strictly from a doctrinal approach, the Nation submits that 

section 25 of the Charter operates not only as a shield, which more recently the 

Court of Appeal of the Yukon in Dickson 19  have found, but enjoys complete 

immunity from Charter scrutiny. 

 

The Right to Self-Government in s. 35 of the Charter 

 

31. The concept of ‘aboriginal self-government’ generally refers to the exercise of 

jurisdiction by Indigenous peoples over their lands and the Members of their 

respective nations or communities. The Nation submits that there is presently no 

jurisprudence on the question of the relationship between the Charter and 

Indigenous governments as sui generis governments exercising their jurisdiction in 

that regard.  

 

32. Indeed, in the only case that dealt with the matter of the Indigenous right of self-

government within the context of s. 35(1) of the Charter, the Supreme Court of 

Canada has held that Indigenous people must prove that the specific jurisdiction 

being claimed was exercised by them as part of the practices, customs and traditions 

 
13 [1998] 2 SCR 217. 
14 Hutchinson, supra note 3 at 180. 
15 R . v. Redhead, 1995 CanLii 16082 (M.B.Q.B.) at p. 573 (not reproduced) 
16 Shubenacadie Indian Band v. Canada (Human Rights Commission) (2000), 187 DLR (4th) 741  
17 Ibid at para 43. 
18 Kapp para. #89 
19 Dickson v. Vuntut Gwitchin First Nation, 2021 YKCA 5 



that were integral to their distinctive culture at the time of assertion of Crown 

sovereignty. 20  In Pamajewon, the Supreme Court applied the “integral to the 

distinctive culture” test formulated in Van der Peet 21  placing the onus on 

Indigenous claimants to prove the activity in relation to what they assert was an 

Indigenous right was an “element of a practice, custom or tradition integral to 

[their] distinctive culture” at the time of first contact with Europeans.22 

 

33. Swiffen notes that: 
 

In the case of a right to self-government, these aspects of the test 

seem especially problematic. The nature of government is to be 

forward-looking and responsive to citizens’ changing needs and 

interests. Indigenous governments are responsive to their present-

day cultural, political, and economic contexts and pursue the 

collective goals that their various communities choose. Why must a 

historical continuity be demonstrated with pre-contact governance in 

order to advance indigenous self-determination today?23 

 

34. The Nation therefore submits that the question of whether the Charter would apply 

to decisions of Indigenous governments if the decisions of the said government was 

an expression of an inherent right has never been determined. Similarly, as in 

Dickson24, the evidence before the Court is that the Nation was an inherent right 

bearing Nation before the execution of Treaty No. 6 in 1876, that it enacted the 

Customary Election Regulations to preserve its cultural survival by preserving its 

way of life with respect to the election of leadership within its community, and that 

it has been adhered to religiously for over seven decades.25  

 

Self-Government within the context of s. 25 

 

35. The current legal framework surrounding the decision-making of Indigenous 

governments has centred around the notion that, from an administrative law 

standpoint at least, once it is accepted that Indigenous governments are exercising 

statutory or delegated federal authority, it has inexorably led to courts concluding 

that this authority is subject to the Charter. 

 

36. However, in the context of the authority and capacity to make laws concerning 

matters of leadership and governance, this court has consistently held that that 

capacity is not derived from the Indian Act, but rather, as Mandamin J. stated in 

Gamblin26: 

 
20 R. v. Pamajewon, [1996] 2 S.C.R. 821 
21 R v Van der Peet, [1996] 2 SCR 507 
22 Ibid at para. #46 
23 Constitutional Reconciliation and Canadian Charter of Rights and Freedoms, Amy Swiffen, 2019: pp. 100, 

footnote 75. 
24 Dickson, supra at note 19 at para. #129. 
25 Houle Affidavit at para. #6(e). 
26 Gamblin v. Norway House Cree Nation Band Council, 2012 FC 1536.. 



 

“…it is a result of the exercise of the First Nation’s aboriginal right 

to make its own laws concerning governance.”27 

 

37. This exercising of the Nation’s rights have resulted from the “inherent law-making 

capacity of a First Nation … [which custom] … is a consensual and community-

based means of producing law that, while not materially constrained by ancestral 

practices, enables contemporaries to find their own path between tradition and 

modernity:”28 

 

38. The Nation further submits that there are two sources for Indigenous self-

government rights that fall under the “other rights and freedoms” protected by s. 

25: statute and inherency. In Corbiere, L’Heureux-Dubé J. opined that statutorily 

created rights could qualify as “other rights and freedoms” under s. 2529. Although 

the courts have held to date that election codes and membership codes created by 

band councils, pursuant to the Indian Act, that is, the actions of band councils 

pursuant to those custom codes are forms of delegated federal authority, the Nation 

submits that their inherent rights to self-government have never been extinguished. 

 

39. Put another way, the Nation submits that the subjection of the Nation to the Charter 

implies that pre-existing self-government rights were extinguished. As set out by 

Swiffen 30 , citing Patricia Monture-Angus, this would mean “the concept of 

extinguishment implies the existence of something that can be extinguished; it 

means groups that did come under the jurisdiction of the Indian Act also possessed 

rights at one time. Furthermore, it is trite to suggest that “Indigenous communities 

that came under the Indian Act cannot be said to have meaningfully chosen to 

abdicate their capacity for self-government.”31 

 

40. It would appear that the right of self-government can also arise in relation to other 

Indigenous and treaty rights as a result of the communal nature of those rights . In 

support of this argument, Wilson J. of the British Columbia Supreme Court, in 

Campbell et al v. AG BC/AG Cda & Nisga'a Nation et al32, opined that, in the 

context of s. 25: 

 

 
27 Ibid at para. #34. 
28 Whalen v. Fort McMurray First Nation, 2019 FC 732 at para. #32. 
29 Corbiere v. Canada (Minister of Indian and Northern Affairs), [1999] 2 SCR 203 at para. #52. 
30 Swiffen, supra at note 23, pp. 102. 
31 Swiffen, supra at note 23, pp. 102. 
32 Campbell et al v. AG BC/AG Cda & Nisga'a Nation et al, 2000 BCSC 1123 



“One must keep in mind that the communal nature of aboriginal 

rights is on the face of it at odds with the European/North American 

concept of individual rights articulated in the Charter […] the 

purpose of [Section 25] is to shield the distinctive position of 

aboriginal peoples in Canada from being eroded or undermined by 

provisions of the Charter.”33 (emphasis added) 

 

41. It is also trite to suggest that s. 25 of the Charter only requires an establishment of 

an aboriginal or treaty right. To the contrary, the express language in s. 25 also 

includes “other rights or freedoms that pertain to the aboriginal peoples of Canada”. 

To that end, it is clear that the right to self-government and by extension the right 

to determine how leadership of a First Nation is chosen, is inherently captured in 

the language “other rights or freedoms” in s. 25. 

  

42. As the Nation has submitted, it is one of the founding Nations that adhered to Treaty 

6 in 1876. Indeed, though it was improperly amalgamated in 1900 and 1902 with 

the Saddle Lake Cree Nation, which matter is currently being litigated34, there have 

been steps over the years to amend the Customary Election Regulations. Although 

the Nation resiled from any discussions with Saddle Lake Cree Nation about 

amending the Customary Election Regulations in 2018, the Nation submits that the 

fact Saddle Lake adopted the new Customary Election Regulations in 2019 without 

a vote or referendum of the Members means the “broad consensus” of the Members 

has not been obtained, and the Whitefish Lake First Nation #128 does not support 

the 2019 Customary Election Regulations, as evidenced by their decision to utilize 

the previous iteration. 

 

43. The Nation submits that whatever rights to self-government exist, whether they are 

derived from aboriginal, treaty, contractual or other sources, that they are s. 25 

rights or freedoms. Consequently, the Nation submits that the Charter cannot 

abrogate or derogate from the right to govern. As Kerry Wilkins notes in “…But 

We Need Eggs: The Royal Commission, the Charter of Rights and the Inherent 

Right of Aboriginal Self-Government”35: 

 

“In common usage, ‘derogation’ from a right does not require 

suppression, amputation or abrogation; it also occurs whenever a 

right is diminished, impaired or infringed.36 

 

44. Moreover, the Nation refutes the suggestion by the Applicant that there is a lacking 

of evidence in this regard. To the contrary, the Affidavit of Ben Houle establishes 

 
33 Ibid at paras. 155, 158. 
34 Federal Court File T-1728-11. 
35 Kerry Wilkins notes in “…But We Need Eggs: The Royal Commission, the Charter of Rights and the 

Inherent Right of Aboriginal Self-Government; The University of Toronto Law Journal , Winter, 1999, Vol. 

49, No. 1 (Winter, 1999) 
36 Ibid at pp. 112. 



that the WLFN #128’s political history, from 1876 onwards, has included a 

communal approach to leadership and governance decision-making. 

 

45. Ironically, the Affidavit of Elder Marvin Sparklingeyes, citing the “Christian 

beliefs of many band members”37 corroborates Mr. Houle’s own account. Further 

still, the Affidavit of Marvin Sparklingeyes does not contradict that of Mr. Houle. 

In fact, what is on record before the court is: 

 

a. The history of governance with respect to the WLFN #128 was communally 

determined before 1955 and 196038; 

 

b. The Customary Election Regulations reflected the community desire to 

ensure marriage was a foundational condition precedent before running in 

an election for the office of Chief or Council39; 

 

c. The etymology of this provision was considered long before 1955 and 

196040; 

 

d. Leaders, both past and present, have continued to ascribe to the provisions 

contained within the Customary Election Regulations out of respect to the 

customs, traditions and history of the WLFN #12841; 

 

e. Of the Elders surveyed in the community, the knowledge keepers of the 

WLFN #128, either by majority or universally, desired to keep the 

Customary Election Regulations in their current iteration42; and 

 

f. If any changes are to occur to the Customary Election Regulations, it is the 

preference of the Members to hold a referendum to properly reflect the will 

of the Members for any material changes43. 

 

46. In response to the Applicant’s submission that the Nation is subject to the Charter 

as a result of the application of s. 32, the Nation submits that to the contrary, “s. 32 

militates very strongly against extending the Charter’s reach to inherent-right 

communities”44. 

 

 
37 Sparklingeyes Affidavit, Applicant’s Motion Record, paras. #18 and #19, AR 202 
38 Houle Affidavit at para. #6. 
39 Ibid at para. #6(d) 
40 Ibid at paras. #6(b) and #6(c). 
41 Ibid at para. #6(g) 
42 Ibid at para. #6(h) 
43 Ibid at para. #11. 
44 Kerry, supra, note 35; p. 119 



External Protections v. Internal Restrictions 

 

47. Statutory powers of the Indian Act confers on band councils qualify as “other rights 

or freedoms of the aboriginal peoples of Canada” for the purposes of s. 25. 

 

48. Further still, in the event the Applicant submits that Campbell is distinguishable as 

it concerned a s. 3 argument that, on its face, is limited strictly to elections for the 

House of Commons and legislative assemblies, the Court found that s. 25 is: “itself 

is as much an answer to a submission concerning sections 7 and 15(1) as it is an 

answer to the s. 3 submission.”45 

 

49. The seminal case with respect to the interpretation of s. 25 within Canadian 

jurisprudence was dealt with in Kapp. In the context of whether, if the fishing 

licence in Kapp fell under s. 25, the result would “constitute an absolute bar to the 

appellant’s s. 15 claim, as distinguished from an interpretative provision informing 

the construction of potentially conflicting Charter rights”46, Chief Justice Abella, 

writing for the majority, noted that: 

 

“These issues raise complex questions of the utmost importance to 

the peaceful reconciliation of aboriginal entitlements with the 

interests of all Canadians.  In our view, prudence suggests that these 

issues are best left for resolution on a case-by-case basis as they arise 

before the Court.”47 

 

50. In the alternative, if the court finds that s. 25 does not provide Indigenous 

governments with complete immunity from Charter scrutiny… 

 

Does the Common Law Prohibition of the Customary Election Regulations infringe 

on the Applicant’s section 15(1) equality rights? 

 

51. The Nation concedes that the Common Law Prohibition within the Customary 

Election Regulations would be considered an infringement of the Applicant’s 

individual s. 15(1) rights, insofar as marital status has been recognized as an 

analogous ground within the meaning of s. 15(1) of the Charter48. 

 

52. In answering the question above in the affirmative, the question is then whether the 

impugned section of the Nation’s Customary Election Regulations is justified under 

section 1, as determined by the Oakes 49  test. The burden in establishing this 

justification rests on the Nation. 

 

 
45 Ibid at para. #166. 
46 Kapp, supra at note 11 at para. #64. 
47 Ibid at para. #65 
48 Applicant’s Record, at para. #36 
49 R. v. Oakes, [1986] 1 SCR 103 



53. The Oakes test requires the following: 

 

a. There is a pressing and subjective objective for the limitation of Charter 

rights; 

 

b. The limit on Charter rights is rationally connected to the objective; 

 

c. The limit impairs the right or freedom no more than is reasonably necessary 

to accomplish the objective; and, 

 

d. There is proportionality between the deleterious and salutary effects of the 

limit.50 

 

54. The Applicant suggests, incorrectly, that Members of the Nation in common law 

relationships are deemed “unworthy”51; there is no evidence that supports such 

inflammatory assertions. The Nation submits that a section 1 inquiry is about the 

sufficiency, by contemporary standards, of the original purposes that the Nation 

sought to achieve when it enacted the Customary Election Regulations. As set out 

in the affidavit of Ben Houle, noting from respected Elder and former reverend Bill 

Jackson, respected members of the community determined, collectively, on some 

of the rules by which the Nation’s governance would come to be, which included, 

inter alia, committing to the institution of marriage as a demonstration that the 

potential leader was “secure and committed to building a family within [the] 

community”52. 

 

55. There can be no doubt, as noted above, that “Indigenous governments are 

responsive to their present-day cultural, political, and economic contexts and 

pursue the collective goals that their various communities choose”53  

 

56. Those collective rights, and in particular the right of self-government and the ability 

to choose the leadership and governance of the Indigenous government, have 

existed in Indigenous governments since time immemorial. In Calder, for example, 

the Court reasoned that prior to European contact, Indigenous settlers lived 

“organised in societies” 54 , the foundations of which necessitated collective 

decision-making and normative world-building.”55 

 

57. By extension, the limitation on the individual s. 15 Charter rights is connected to 

the objective of preserving the collective right, which Indigenous rights, by s. 25, 

are not to “abrogated or derogated”. 

 

 
50 Ibid at paras. 69-71. 
51 Applicant’s Record at para. #44. 
52 Ben Houle Affidavit, para. 6(c). 
53 Swiffen, supra, at note 23. 
54 Calder v British Columbia (AG), [1973] SCR at 328. 
55 Swiffen, citing Joshua Nichols, Reconciliation and the Foundations of Aboriginal Law in Canada (PhD 

Dissertation, University of Victoria, 2016) 



58. In reviewing section 1(c) of the Customary Election Regulations, it is clear in 

reviewing the Common Law Provision, a custom statute of the Whitefish Lake First 

Nation #128 collectively with Saddle Lake Cree Nation, the impairment on the 

individual s. 15 Charter rights is limited only to what is reasonably necessary. It is 

reasonably necessary that an individual’s rights be impaired so that the collective 

rights prevail.  

 

59. Finally, the proportionality approach to the deleterious and salutary effects of the 

limit can readily be described, as above, by ensuring that the collective will of the 

Nation’s membership to govern itself as it deems necessary in order to preserve its 

traditions, customs and inherent rights as Indigenous people prevails, 

notwithstanding the impact on an individual right to participate in the Nation’s 

governance. 

 

60. In the alternative, given certain cases – Shubenacdie56, for example, where the court 

held that: “section [25] can only be invoked as a defence if it had been found that 

the appellant’s conduct had violated subsection 15(1) of the Charter” 57 , and 

Grismer58, the cases reflect an approach where section 25 is seen as a possible 

justification for a Charter infringement; put another way, an alternative or 

secondary justificatory provision in addition to section 1 in Charter cases where 

Indigenous rights are engaged59. 

 

61. Accordingly, the Nation submits that in the event it is found that the Common Law 

Prohibition and, by extension, the Decision by the Appeal Committee to deny the 

Applicant’s ability to run for the office of Chief or Council is shielded by s. 25 as 

the inherent right of self-government, as “other rights and freedoms”, of the 

Whitefish Lake First Nation #128 and the determination by the collective Members 

of the Nation to determine the traditions, customs and conditions precedent by 

which leadership of the Nation is selected, and accordingly the Applicant’s 

application for judicial review must fail. 

 

The Decision was Reasonable 

62. With respect to the reasonableness of the Decision, the Nation submits that the 

Decision was reasonable. The express governing rules outlined in the Customary 

Election Regulations, and in particular, the Common Law Prohibition, make it clear 

that “[n]o person living in a Common Law marriage shall be eligible for 

nomination” 

 

 
56 Shubenacadie, supra at note 16. 
57 Ibid at para. #43. 
58 Grismer v. Squamish Indian Band, 2006 FC 1088  

 
59 Swiffen, supra at note 23 – pp. 90. 



63. According to the Supreme Court of Canada in Vavilov60, a reasonableness review 

“must be on the decision actually made”, not on reasons that could have been made. 

Furthermore, the Nation submits that the Appeal Committee’s decision should be 

considered reasonable in light of the legal and factual constraints before them. 

Accordingly, the Appeal Committee was bound by the Customary Election 

Regulations, the governing statutory scheme. It was not open to the Appeal 

Committee to disregard the express language in the Customary Election 

Regulations surrounding the Common Law Prohibition, notwithstanding the 

Applicant’s s. 15 Charter rights and whether or not they were infringed. Indeed, as 

set out in Vavilov, where the words employed are precise and unequivocal, their 

ordinary meaning will be determinative. 

 

64. Therefore, it would not have been open to the Appeal Committee to consider or 

interpret the Applicant’s s. 15 equality rights, as their decision “must be consistent 

with the text, context and purpose of the provision.”61 

 

65. As such, having regard for these circumstances, the Nation submits that the Appeal 

Committee, in determining that the Applicant was living in a common law 

relationship and was thus deemed to be ineligible to run in the election for Chief 

and Council, was reasonable in its decision-making. 

 

Oral History Should Be Admitted 

 

66. Oral history evidence constitutes, by its very definition, hearsay evidence. The 

Nation submits the evidence provided by Elder Ben Houle in his affidavit is both 

necessary and reliable in order for the Nation to advance its response to the 

Applicant’s Record. 

 

67. The courts have divided oral history evidence into three categories: (i) creation 

stories; (ii) genealogical stories; and (iii) stories of past practices, events, customs 

or traditions62. 

 

68. The Nation submits that the “best evidence” rule applies in these circumstances, 

which provides that even if none of the recognized exceptions to the hearsay rule 

apply, a judge may still admit oral history evidence if it is the best evidence 

available to an Indigenous party, as set out by the Supreme Court of Canada in 

Delgamuukw v. British Columbia.63 

 

69. The Supreme Court expounded upon the principles set out in Delgamuukw, supra, 

in Mitchell64 where the Supreme Court established a three part admissibility test for 

 
60 Canada (Minister of Citizenship and Immigration) v. Vavilov, 2019 SCC 65 
61 Ibid at para. #120. 
62 William et al. v. British Columbia et al, 2004 BCSC 148 at para. #21. 
63 Delgamuukw v. British Columbia, [1997] 3 S.C.R. 1010 
64 Mitchell v. MNR, [2001] 1 SCR 911 



oral history: (i) it must be useful to prove a relevant fact; (ii) it is reasonably reliable; 

and (iii) its probative value is not overshadowed by its prejudicial effect.65 

 

70. The Nation submits that the affidavit of Ben Houle, which recounts first-hand 

knowledge of respected Elder of the WLFN #128 and former reverend Bill Jackson 

on the etymology of the Nation’s traditions and customs with respect to the 

Customary Election Regulations, in addition to that of his father and former Chief 

for over twenty (20) years, Allan Houle, in addition to his own experience, 

knowledge and political history as a former Councillor of the Nation from 2005 to 

2011. 

 

71. As a result, the Nation submits: 

 

a. The evidence of former reverend and respected Elder, Bill Jackson, is useful 

in providing the history of the Nation’s Customary Election Regulations 

and, in particular, the collective and communal governance traditions and 

customs of the Nation in establishing not only the Common Law Prohibition 

and how the current leadership of the Nation still applies these principles, 

but also the history Customary Election Regulations themselves; 

 

b. The evidence is reasonably reliable and are in accordance with the oral 

history traditions and customs of the Nation for passing down such oral 

history, and which affidavit was not cross-examined by the Applicant; and 

 

c. The probative value of the evidence contained in Ben Houle’s affidavit 

clearly outweighs any potential prejudicial effect of its contents. 

 

A Note on the Shirt Case 

 

72. The Nation submits that the Shirt case referred to by the Applicant evidences that, 

contrary to the Applicant’s position, no evidence was produced to determine 

whether the Customary Election Regulations were in fact Charter compliant.66 

 

73. Further still, the Court noted that any changes to the Customary Election 

Regulations had not successfully been passed by Membership.67 

 

Remedies 

 

74. In response to the Applicant’s request that this Court order a new election within 

sixty (60) days of the judgment of this Court, the Nation submits that this would be 

an extraordinary remedy. 

 

 
65 Ibid at para. #30. 
66 Shirt v. Saddle Lake Cree Nation, 2017 FC 364 at para. #67, Applicant’s BOA at Tab 1. 
67 Ibid at para. #29 



75. There are a number of cases in which, although applications for judicial review 

were allowed, the court has declined to order a new election. In Clifton68, which 

dealt with residency provisions in customary election regulations of the Hartley 

Bay Indian Band, although the residency provision was declared invalid, the Court 

ordered that the declaration of invalidity be suspended as the election was several 

months from the decision of the court, and the election from 2003 was not set 

aside69. 

 

76. Although the Court determined that the invalidity suspension in Janvier70, it did so 

on the basis that off-reserve Members, in that instance, would have been prevented 

from participating in the amendment process. There is no such obstacle in this 

present case, and so the Nation submits that in the event the court finds the Common 

Law Provision to be constitutionally invalid, that the appropriate remedy is to 

suspend the declaration for a period of six months to permit the Nation to remedy 

the situation with its own referendum. This would accord with the prevailing view 

of Members as well from the evidence on the record.71 

 

77. Likewise, in Clark72, a further residency matter and which the court found violated 

Clark’s s.15(1) equality rights, the Court declared those provisions invalid with 

respect to the position of councillor, and retained jurisdiction of the matter until the 

“relevant provisions of the Election Regulations are amended or replaced in 

compliance with the judgment rendered by this Court”73, but did not determine that 

a new election should be held. 

 

78. As noted above, the election for Chief and Councill ordinarily occurs in November 

of any election year. The next election for Chief and Council will occur in 

November, 2023. To order a new election on sixty (60) days’ notice would 

prejudice not only the Members who participated in the election for Chief and 

Council in this last election, but also create a situation where the new duly elected 

Chief and Council would have less than half of the remaining term before a new 

election is to be called. 

 

 

PART 4: ORDER SOUGHT 

 

79. The Whitefish Lake First Nation #128 asks this Court to: 

 

a. Dismiss the Judicial Review Application of the Applicant in this Action; 

 

 
68 Clifton v. Benton, 2005 FC 1030. 
69 Ibid at para. #68. 
70 Janvier v. Chipewyan Prairie First Nation, 2021 FC 539 at para. #35 
71 Houle Affidavit, para. #11. 
72 Clark v. Abegweit First Nation Band Council, 2019 FC 721 
73 Ibid, judgment of the Court. 



b. In the alternative, in the event the Court determines that the Whitefish Lake 

First Nation’s s. 25 Charter rights do not provide complete immunity from 

Charter scrutiny, or that s. 25 does not shield the Decision in this instance, 

at that the Applicant’s s. 15(a) equality rights have be infringed and are not 

saved by s. 1, that: 

 

i. The Court suspend invalidity for a period of 6 months following the 

date of judgment of the Court to permit the Nation to make global 

amendments to the Customary Election Regulations. 

 

 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 7th day of February 2022 

 

 

 

  Ian Bailey 

Bailey & Wadden LLP 

2300 CN Tower 

10004 104 Avenue 

 

 

 

 

Solicitors for the Respondent 
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