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INTRODUCTION

1.

The heart of this case is the regulator’s duty to discipline a registrant for engaging in
conduct that is discriminatory towards a marginalized population and contrary to the

fundamental values of the nursing profession.

Transgender people are a vulnerable group, with a history of facing barriers to accessing
health services. They remain among the most marginalized groups in our society. It is
vitally important for all participants in the health care system to protect the rights of
transgender people and neither to discriminate against them, nor to send the implicit
message that there are persons in the health care system who will discriminate against

them.

Nurses, like other regulated professionals, hold positions of trust and influence in the
community. The public is more likely to listen to, and give weight to, statements made by

a regulated health professional than someone who does not have professional status.

The Respondent made a series of discriminatory statements, directed towards
transgender people. The College’s case, put simply, is that those discriminatory
statements amount to unprofessional conduct. The statements conflict with fundamental
values of the health care system, a key one being that the health care system should both

be, and should perceived to be, non-discriminatory.

The Respondent made her statements across various online platforms including podcasts,
videos, social media and published writings. While made “off duty”, the statements were
also made while the Respondent identified as a nurse or nurse educator. That brings the

Respondent’s statements within the purview of the College. The College has a duty to act.

The College bears the burden of proof and must prove the allegation against the
Respondent in the Citation on a balance of probabilities. In the present case, there is no

guestion that the Respondent made the statements at issue. The allegation in the Citation
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will be made out if the Panel finds it is more likely than not that the College’s

characterization of those statements is correct.

7. The College’s submissions are centered around three principal questions concerning the

characterization of the statements:

(a) Were the statements discriminatory and derogatory towards transgender
people?

(b) Do the statements amount to unprofessional conduct that brings the
profession of nursing into disrepute?

(c) Are the statements protected speech under s. 2 of the Canadian Charter of

Rights and Freedoms (the Charter), such that they are immune from discipline?

8. The College asserts that the first two questions should be answered in the affirmative,

and that the third should be answered in the negative.

WITNESSES FOR THE COLLEGE

9. The College called three witnesses at the hearing:

Ms. Aisha Ohene-Asante, legal counsel at BCCNM and the inspector who
investigated the complaints received by the College regarding the

Respondent.

Dr. Elizabeth Saewyc, Distinguished University Scholar and Director of the
School of Nursing at the University of British Columbia. Dr. Saewyc was
qualified as an expert to give evidence in the areas of nursing practice and

nursing of transgender people, and specifically as concerned:

A, nursing education; B, nursing standards, competencies, and
guidelines; C, the health and mental health issues typically faced by
and health outcomes of transgendered persons; and D, the harms
that transgendered persons may experience in their interactions
with health professionals. (Transcript, Day 1, September 21, 2022,
page 133, line 16 to page 134, line 2)
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Dr. Greta Bauer, Professor, Epidemiology and Biostatistics, Schulich School of

Medicine and Dentistry, Western University. Dr. Bauer was qualified as an

expert to give evidence in the areas of epidemiology and applied biostatistics

with special expertise in social marginalization and the evidence-based health

and well-being of sexual and gender minority people, including the effect of

social marginalization on that population's health and well-being, and was

specifically qualified to provide evidence on the following issues:

Definitions of terms she will use in her expert evidence, including
but not limited to agender, cisgender, gender affirmation, gender
binary, gender creative, gender diversity, gender expression,
gender identity, intersex mis-gender, nonbinary, physical sex, sex
assigned at birth, transgender or trans, trans man, transphobia,
trans woman, two spirit. And, B, the -current scientific
understanding regarding the components of and relationship
between sex and gender. C, the way in which trans people are
marginalized in Canadian society, taking into account erasure,
structural barriers, and interpersonal mistreatment and how
marginalization plays out in the health care setting and/or impacts
the ability of trans people to seek appropriate health care. D, the
evidence-based research regarding the use of transgendered
washrooms by trans people in both relation to harms experienced
by, (a) trans people and (b) cis people. E, the evidence-based
research regarding the use by trans people of other gendered
spaces, such as locker rooms, sports, prison wards, in relation to
harms experienced by, (a) trans people and (b) cis people. F, of the
materials in the extract regarding the respondent's alleged
statements fit within the framework of sex and gender. And, G,
whether the materials in the extract regarding the respondent's
alleged statements are likely to cause harm to transgendered
people and why or why not. (Transcript, Day 3, September 23, 2022,
page 98, line 20 to page 100, line 10)

WITNESSES FOR THE RESPONDENT

10.

In addition to Ms. Hamm, the Respondent called three witnesses:
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Dr. James Cantor, a clinical psychologist licensed to practice in Ontario who practices and

conducts research in relation to sexual minorities, including gender divergent persons.

Dr. Kathleen Stock, a former Professor of Philosophy in the UK who has published
scholarly work on imagination, fiction, sexual objectification, sexual orientation, and the

importance of referring to human sex in language.

Dr. Linda Blade, a former Canadian champion athlete and Sports Performance

Professional Coach.

The College will address the evidence of each in the course of the submissions that follow.

TRANSGENDER PEOPLE

11.

12.

In assessing the Respondent’s public statements made while identifying as a nurse or a
nurse educator, itisimportant to understand the population her comments were directed

towards.

To begin with, some key definitions:

a) Cisgender (adj.): Designating a person whose sense of personal identity and
gender corresponds to his or her sex at birth; of or relating to such persons.

Contrasted with transgender. — Oxford English Dictionary.

i. Dr. Bauer, elaborated on the meaning of “cisgender”. “Cis" is a prefix
that means on the same side of, whereas "trans" means on the
opposite side of. So, cisgender refers to people whose gender identity
is the same as or aligned with the sex that they were assigned at birth.

(Transcript, Day 3, September 23, 2022, page 105, lines 13 to 17)

b) Misgendering: Dr. Bauer, provided the following definition: the “accidental or
deliberate reference to a person as a gender that differs from the gender they
personally identify with”. (Exhibit 13, Expert Report of Dr. Greta Bauer, page
6)
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13.

14.

15.

i. The College’s first expert, Dr. Elizabeth Saewyc, also addressed the

definition of misgendering in her testimony:

Q. Okay. Mis-gendering, I'm just going to ask you. What is

it, exactly?

A. Mis-gendering is calling someone by a different gender
from that which they have identified. So calling someone --
either using specific terms, like calling someone a man
when their gender identity is a women or calling someone
a woman when their gender identity is a man or calling
them by gender terms such as "sir" or "ma'am" different
from what -- their gender identities. Or using pronouns such
as insisting on particular pronouns that are not the ones
that they have identified as their pronouns. (Transcript, Day
2, September 22, 2022, page 20, lines 2 to 14)

c) Transgender (adj.): Denoting or relating to a person whose gender identity

does not correspond with the sex registered for them at birth. — Oxford English

Dictionary.

To understand who transgender people are, it is imperative to understand gender

expression, gender identity and sex. As Dr. Bauer explained:

Gender expression is the gendered expression one engages in with regard
to how they present themselves in public and in private.

Gender identity is the gender one knows themselves to be, whether as a

man, woman, both, neither, or something else.

Sex is a multidimensional concept that captures a range of biological
characteristics, including sex chromosomes, hormonal milieu (endocenous
hormonal production and exogenous sex hormones), sexed anatomy
(primary and secondary, e.g., developed during pubertal processes), and
sexed physiology; these dimensions may or may not be concordant within
individuals. (Exhibit 13, Expert Report of Dr. Greta Bauer, pages 6 and 7)

Dr. Bauer testified that both sex and gender are multidimensional and interrelated.

(Transcript, Day 3, September 23, 2022, page 116, lines 2 to 3, and page 121, line 15 to

page 122, line 9)

Dr. Bauer elaborated on the meaning of gender expression in her testimony:
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16.

17.

18.

Gender expression is about how one presents themselves. So that can be
different than one's gender identity, for example. So gender expression is
about how we present ourselves socially, how we dress, how we gender
ourselves in terms of our appearance or our interactions. (Transcript, Day
3, September 23, 2022, page 106, line 22 to page 107, line 3)

That is the conceptual framework adopted by the Canadian Institute for Health Research;

it is the foundation of medicine and explicitly underpins research in Canada. Dr. Bauer:

... So | had mentioned that Canadian Institutes of Health Research is the
major federal funder of research. It requires that all applicants -- and this
is not just for research grants. This is for student awards as well. All
applicants must address whether their research or their project -- how --
whether and how it addresses sex, and then separately in a separate
section whether and how it addresses gender, and then those will be
evaluated based on that. (Transcript, Day 3, September 23, 2022, page 109,
line 16 to page 110, line 1)

This conceptual framework of sex and gender identity has the judicial sanction of the
Supreme Court of Canada. Hansman v. Neufeld, 2023 SCC 14 [Hansman], concerns public
debate centered on provincial efforts in British Columbia to promote inclusion and

counter discrimination against transgender and other 2SLGBTQ+ people in schools.

In paragraphs 11 and 12 of Hansman, the SCC made these statements about, and offered

definitions of, gender identity, gender expression and transgender people:

In 2016, British Columbia amended its Human Rights Code, R.S.B.C. 1996,
c. 210, to include a prohibition against discrimination based on “gender
identity or expression”. Gender identity refers to one’s deeply felt and
inherent sense of self in relation to gender, or the social system of
roles, behaviours, and expressions associated with sex at birth.?
Gender identity is distinct from gender expression, which refers to the
way one outwardly expresses gender, through clothes, behaviour,
speech, pronouns, and more.? While gender was once understood only
inthe binary of “male” or “female”, today, society’s understanding
of gender has broadened to encompass a spectrum of gender

1 American Psychological Association, “Guidelines for Psychological Practice With Transgender and Gender
Nonconforming People” (2015), 70 Am. Psychol. 832, at p. 834.

2 A. Veltman and G. Chaimowitz, “Mental Health Care for People Who Identify as Lesbian, Gay, Bisexual,
Transgender, and (or) Queer” (2014), 59:11 Can. J. Psychiatry 1, at p. 4.
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identities, modes of expression, and related terminology, all of which
continue to evolve.3

Transgender people are individuals whose gender identity does not align
with the sex assigned to them at birth.? In April 2022, Canada became the
first country in the world to publish census data on transgender and non-
binary people.® The census estimated that, as of May 2021, there were
over 100,000 transgender or non-binary people aged 15 and older in
Canada — about 1 out of every 300 people.

Harms That Transgender People Experience

19. Dr. Bauer testified about the many kinds of harm that transgender people experience in

our society:

In terms of the actual harms experienced by trans people, there's
exclusion from employment, from housing, from social services, from
home care services. There's violence, physical and sexual violence against
people, as well as harassment and threats related to gender that may not
include physical violence.

There's the effects of transphobia and social exclusion, and when we talk
about that, we -- social exclusion can include the exclusion from
organizations and public spaces and things like that, but also can include
kind of being pushed out of social groups and excluded in ways that are
not structural. That can be done through messages that people don't
belong, that they are not welcome, that they don't exist. And when we
talk about transphobia, we usually include these things like violence as
part of it or the structural things like job loss, but we also include these
experiences, like in the measures of transphobia we use, of being made
fun of or hearing that trans people as a group are not normal, including
that trans people as a group are predators or trans people as a group are
sick or that trans people don't exist.

So there's a number of ways that trans people are told as a group that
they don't exist, and that includes things like repeated misgendering or
insisting that the only thing that matters is the single most unchangeable
aspect of sex, and there's no room for any diversity around that,
including of them. And being told that they're fictional or that they
couldn't exist or they must be incorrect or, you know, all of the ways that

3 American Psychological Association, at p. 834.
4 Veltman and Chaimowitz, at p. 5.
5 Statistics Canada, “Canada is the first country to provide census data on transgender and non-binary people”, in
The Daily, April 27, 2022 (online).
Page 10 of 92
BCCNM Closing Submissions (A. Hamm)



the possibility of trans existence is disallowed in ways that sends the
message to people that they don't exist in aren't recognized.

And then there's -- | think | already mentioned equitable participation in
public life and harassment, yeah. And access -- within the access to
services too, you know, very trans and nonbinary specific for a lot of
people is access to gender affirmation within that, in addition to all of the
usual services somebody would access, and so that includes legal gender
affirmation through changes of name and identity documents and -- so
the inability to do that is associated with suicide risk in both Canadian
and US data.

So | would consider that a harm. And the inability to access gender
affirmation to be able to alleviate gender dysphoria and to experience
more of a sense of bodily integrity. Being excluded from that | would say
is @ harm as well, and as well as being excluded from social gender
affirmation. I'm not sure if I've captured, cataloged the harms, but if |
were to sum it up, | think that's the best | can do at the moment.
(Transcript, Day 5, October 25, 2022, page 103, line 16 to page 105, line
23)

Transgender People and Health Care

20.

21.

Like all members of our society, transgender people need to access health care, be it for
routine health screenings, treating illnesses, dealing with injuries, or accessing advanced
care such as cancer treatments. In addition, they may need to seek medical treatment
specifically in relation to their gender identity, such as hormone or surgical treatment to

align their bodies with their gender identity.

Potential transgender specific health needs were detailed by Dr. Saewyc:

There are also relatively unique points of care and interactions that
transgender people may have with health professionals, specifically
focused on their health needs around their gender rather than other
health concerns. For example, health care providers may assess and
identify gender dysphoria that a transgender person may be experiencing.
They may help address that gender dysphoria by providing guidance or
documentation to support social gender transitions, such as changes in
name or gender markers on identification or travel documents. They may
provide mental health counseling, or referrals to mental health
professionals to treat mental health challenges such as depression or
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anxiety, which may be a result of the stigma and discrimination that
transgender people face from society or from their families. Health
professionals may also provide endocrine care to alter transgender
people’s secondary sex characteristics with hormone therapy and other
medications. Health professionals might also provide treatment to delay
the development of secondary sex characteristics through puberty
blockers, medications that can temporarily halt pubertal development;
puberty blockers give adolescents extra time to explore and understand
their gender identity before potentially irreversible bodily changes might
occur through increases of their own endogenous hormones during
puberty or through prescribed hormone therapy. Health professionals may
also provide clinical body modifications through surgical interventions,
such as chest reconstructive surgeries (breast implants or mastectomy and
pectoral implants), lower body surgeries (hysterectomy, orchidectomy,
vaginoplasty, vulvoplasty, phalloplasty, metoidioplasty) and neck and
facial surgeries (tracheal shaving, facial feminizing surgery). (Exhibit 3,
Expert Report of Dr. Elizabeth Saewyc, page 6)

The intersection of nurses with transgender specific health needs was also detailed by Dr.

Saewyc:

Nurses may interact with and provide care to transgender people
as part of all of these various health situations. For example,
nurses may be involved in screening and assessment around
gender concerns, or may serve as health navigators to assist with
referrals to relevant health care providers for gender-affirming
care or other health care, and provide education on what to
expect during health visits. Nurses may administer testosterone
through injections, or may educate transgender patients on how
to draw up and self-inject such hormones. Surgical nurses may
provide pre-op patient preparation or post-operative monitoring
and care in the post anesthesia recovery unit; nurses on medical
surgical wards in hospitals or transitional care units may provide
assessments, monitoring, and treatments for transgender patients
while they are recovering from surgery, including changing
dressings, administering medications, and providing health
education about self-care after discharge. Nurses may follow up
with patients after discharge by telehealth visits or through home
visits to ensure healing is proceeding without complications and
provide support, advice, or medication for pain management.

Nurses may provide antenatal care to transgender men who have
not had hysterectomies and who have decided to become
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23.

24.

pregnant; they may provide care for trans men during labour,
childbirth, and during postpartum. Public health nurses may make
home visits to new transgender parents, and lactation nurses may
work with transmen in supporting chestfeeding. (Exhibit 3, Expert
Report of Dr. Elizabeth Saewyc, pages 6 and 7)

Transgender people may encounter interpersonal and systemic barriers to appropriate
healthcare, including being erased by processes that don’t take them into account, being
misgendered, being actively discriminated against, or being denied appropriate or any
care. Dr. Bauer and Dr. Saewyc outlined some of the mistreatment and barriers that
transgender people experience.
Dr. Bauer:

Trans people in Canada are marginalized through processes of erasure and

the structural barriers these processes create, as well as through

interpersonal discrimination, deliberate mistreatment or harassment.

Erasure and structural barriers in healthcare systems

There is a longstanding history of trans erasure in Canada, which has only
recently begun to be remedied. Erasure encompasses the active or passive
processes that exclude trans people from society and render them
invisible; within healthcare these processes involve both institutional and
informational erasure (Bauer, 2009).

Information erasure includes the lack of inclusion in institutional policies
and protocols (e.g., policies for medical records and forms), as well as in
informational systems (e.g., textbooks, curricula) (Bauer, 2009).

Erasure creates or reinforces a range of structural barriers to trans
inclusion in healthcare, such as policies that assume staff or patients are
cisgender, laboratory results that are inappropriate to a patient’s sexed
hormonal milieu, as well as lack of knowledge among health care
providers. This results in a system wherein trans patients may not get their
health care needs met, even if there were no blatantly intentional
transphobic mistreatment (Bauer, 2009). In other words, it creates a
system designed to exclude trans people at varying points of contact,
which then requires active intervention to remedy. It is increasingly
common, for example, to have patient navigators hired to help trans
patients navigate their health care. Because of these barriers, facilitating
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access to health care—whether primary care, emergency care, mental
health care, or gender-affirming care—requires deliberate intervention to
make healthcare systems welcoming.

Discrimination, mistreatment, or harassment in health care

Trans peoples’ abilities to receive health care, and indeed to participate
fully in society, are adversely impacted by interpersonal discrimination,
mistreatment and harassment, and by the anticipation of such
discrimination that may result, even for those who have not personally
experienced that discrimination.

Trans-specific negative interactions are common in health care. Among
those with a primary care doctor, an estimated 37.2% of transmasculine
people and 38.1% of transfeminine people in Ontario reported trans-
specific negative experiences (Bauer et al., 2015). These included refusing
to discuss care or to examine parts of the body, or outright ending care, as
well as telling one that they are not really trans or that the doctor doesn’t
know enough to provide care. Having had these negative experiences with
a family physician previously predicted discomfort with discussion of trans-
related health issues with one’s current primary care doctor (Bauer et al.,
2015); transfeminine people who reported three or more types of negative
experiences were 2.26 times as likely, and transmasculine persons 1.61
times as likely, to report such discomfort. Denial of hormonal care by
providers may also contribute to use of non-prescribed hormones, as
patients take matters into their own hands (Rotondi et al., 2013).

Negative experiences in emergency rooms can be even more common,
given the quick-moving nature of care and lack of long-standing provider-
patient relationships. Of trans Ontarians who used the emergency room
while presenting in their gender, 52% had experienced at least one trans-
specific negative treatment (Bauer et al., 2014). Common such experiences
(210% of patients) included the use of hurtful or insulting language (32%),
being told a provider does not know enough to provide care (31%), having
people think the gender marker on ones ID is a mistake (27%), being
belittled or ridiculed for being trans (24%), having a provider refuse to
discuss trans-related concerns (18%), being discouraged from exploring
gender (14%), being told that one is not really trans (13%), and having a
provider refuse to examine parts of one’s body (12%) or refuse or end care
altogether (10%). Perhaps not surprisingly, an estimated 21% of trans
people overall had avoided going to the emergency room in a medical
emergency, for fear of poor treatment (Bauer et al., 2014).

In health care contexts, trans-specific negative experiences then seem to
clearly affect access to future care, either through discomfort with
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addressing trans-specific concerns, use of non-prescribed medication to
address gender-affirming care needs, or avoidance of health care settings,
including emergency care, when needed. (Exhibit 13, Expert Report of Dr.
Greta Bauer, pages 12 to 14)

25. Dr. Saewyc:

Given the pervasiveness of binary gendered assumptions in the ways most
health care settings are structured, from medical records to sex-segregated
health units, trans and non-binary people regularly encounter processes and
interactions that challenge patient privacy and create obstacles to respectful
patient-centered care. Transgender people may be misgendered, that is,
health professionals and clinical staff may use the wrong pronouns or
gendered terms of address (“miss” instead of “sir,” or Mr. instead of Ms. or
Mx.) Clinical staff may insist on using the transgender person’s current or
former legal name instead of their preferred name, which can cause
confusion or hostility for staff and other patients when the name does not
appear to match the gender presentation of the transgender person, which
canresultinthem being subjected to intrusive questions, disbelief, mockery,
disrespect, hostility, or even denial of care. Misgendering or using the
former name instead of the current or preferred name expresses disbelief
or denial of someone’s personal sense of identity, and is disrespectful...

If a transgender person presents with a health issue that is not directly
related to transgender identity, e.g., with a sprained ankle from playing
sports, or with worsening symptoms of a chronic iliness, when some health
care providers learn the person is trans, they may divert their attention from
focusing on the presenting problem and specific health needs, and instead
focus on the trans person’s medical history, their hormone status, or their
genitalia, even when that is irrelevant to care. Or health care providers
might refuse to provide treatment because they feel it would require
specialized care that requires expertise they do not have.

Other documented negative experiences that transgender people
frequently experience in health care when clinical staff know their
transgender status can include discrimination and mockery, insults, other
disrespectful treatment. They may be pathologized; for example, nurses or
other health care providers may believe gender dysphoria or a transgender
identity to be a mental illness, even though current practice guidelines
indicate that mental health symptoms are not due to a transgender identity,
but may be related to the extra stress from stigma and discrimination that
transgender people often experience in society. As well, health
professionals may use coercive interactions to require patients to dress or
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26.

express their gender identity in line with their sex assigned at birth. (Exhibit
3, Expert Report of Dr. Elizabeth Saewyc, pages 7 and 8)

Christian Medical and Dental Society of Canada v. College of Physicians and Surgeons of
Ontario, 2019 ONCA 393 [Christian Medical] involved a challenge to a policy of the Ontario
College of Physicians and Surgeons requiring physicians who object to providing certain
medical procedures on religious belief grounds to provide referral to a non-objecting
health care professional. The Court of Appeal recognized, at paragraph 140, that
transgender people “encounter challenges in accessing appropriate healthcare, hormonal

treatments and transition-related services.”

LEGAL AND PUBLIC POLICY CONTEXT

27.

28.

29.

Human expression does not occur in a vacuum; it occurs in a context. Understanding the
context is essential to understanding the expression. An understanding of the legal and
public policy context is essential to understanding the nature of the discrimination alleged

in this case.

Transgender people are part of the ordinary and normal range of the human experience
of sex and gender. Whatever may have been the case in earlier times, the law and public
policy in Canada today recognizes and protects the existence of, and the rights of,

transgender people.

Justice Karakatsanis recently addressed this for the majority of the Supreme Court of

Canada in Hansman:

[84] The transgender community is undeniably a marginalized group in
Canadian society. The history of transgender individuals in our country has
been marked by discrimination and disadvantage. Although being
transgender “implies no impairment in judgment, stability, reliability, or
general social or vocational capabilities” (J. Drescher and E. Haller, Position
Statement on Discrimination Against Transgender and Gender Diverse
Individuals, 2018 (online)), transgender and other gender non-conforming
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individuals were largely viewed with suspicion and prejudice until the
latter half of the 20th century.

[85] Indeed, transgender people occupy a unique position of
disadvantage in our society, given the long history in psychiatry “of
conflating [transgender and other 2SLGBTQ+] identities with mental
illness” and even resorting to harmful “conversion therapy” to “resolve”
gender dysphoria, and “recondition” the individual to reduce “cross-
gender behavior”...

[86] Transgender people have faced discrimination in many facets of
Canadian society. Statistics Canada has concluded that they are at
increased risk of violence, and report higher rates of poor mental health,
suicidal ideation, and substance abuse as a means to cope with abuse or
violence they have experienced (see Experiences of violent victimization
and unwanted sexual behaviours among gay, lesbian, bisexual and other
sexual minority people, and the transgender population, in Canada, 2018
(September 2020)). Studies have concluded that they are disadvantaged
relative to the general public in housing, employment, and healthcare
(Department of Justice Canada, A Qualitative Look at Serious Legal
Problems: Trans, Two-Spirit, and Non-Binary People in Canada (2022), at p.
10; XY v. Ontario (Government and Consumer Services) (No. 4), 2012 HRTO
726, 74 C.H.R.R. D/331, at paras. 164-66). And despite encountering a
higher incidence of justiciable legal problems, studies have also found that
transgender people have traditionally faced greater access to justice
barriers than the broader population, in part due to a lack of explicit
human rights protections (J. James et al., Legal Problems Facing Trans
People in Ontario, TRANSforming JUSTICE Summary Report 1(1),
September 6, 2018 (online); see also Department of Justice Canada, at p.
11).

[87] Significant legal advancements in transgender rights have only
come in the last 35 years, with most change taking place in the last decade
(S. Singer, “Trans Rights Are Not Just Human Rights: Legal Strategies for
Trans Justice” (2020), 35 C.J.L.S. 293, at p. 298). Once forced to advance
claims of discrimination on the ground of “physical disability” (B. Findlay
et al., Finding Our Place: Transgendered Law Reform Project (1996), at pp.
20-21), gender identity and/or expression are now prohibited grounds of
discrimination in human rights codes across the country and included
within the prohibition against hate speech under the Criminal Code, R.S.C.
1985, c. C-46...
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30.

31.

32.

33.

[89] Vet individual courts and tribunals have also recognized that,
“despite some gains, transgender people remain among the most
marginalized in our society” (Oger, at para. 62), and continue to live their
lives facing “disadvantage, prejudice, stereotyping, and vulnerability” (C.F.
v. Director of Vital Statistics (Alta.), 2014 ABQB 237, 587 A.R. 332, at para.
58). [Emphasis added]

There are two decisions of the BC Human Rights Tribunal [the Tribunal] directly relevant
to the present case because they address discrimination in ways of talking about, and

talking to, transgender people.

The 2019 decision of the Tribunal in Oger v. Whatcott (No. 7), 2019 BCHRT 58 [Oger]
establishes that it is discriminatory to deny or debate the existence of transgender

people:

[120] Indeed, the proposition that we should continue to debate and deny
the existence of transpeople is at the root of the prejudice and stereotypes
that continue to oppress them. It rests on the persistent belief, held by
people like Mr. Whatcott, that a person’s genitals are the essential
determinant of their sex and, therefore, gender.

Oger involved a transgender candidate in a provincial election, Ms. Oger. Mr. Whatcott
opposed Ms. Oger’s election bid on the sole basis that Ms. Oger was transgender. In his
efforts to oppose Ms. Oger’s candidacy, Mr. Whatcott published a flyer which is described

in paragraph 3 of Oger:

Mr. Whatcott created a flyer entitled “Transgenderism vs. Truth in
Vancouver-False Creek” [Flyer]. In it, he called Ms. Oger a “biological male
who has renamed himself... after he embraced a transvestite lifestyle”. He
expressed a concern “about the promotion and growth of homosexuality
and transvestitism in British Columbia and how it is obscuring the
immutable truth about our God given gender”. He described being
transgender as an “impossibility”, which exposes people to harm and
constitutes a sin...

In analysing Ms. Oger’s claim, under the British Columbia Human Rights Code which

includes provisions protecting individuals against discrimination based on their “gender
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identity or expression”, that Mr. Whatcott had discriminated against her with his

publication, the Tribunal’s discussion is germane to the present case [Emphasis added]:

[60] This is a significant time for trans and gender diverse people. Their
long fight for equality is bearing some fruit, as society begins to adjust its
traditionally static and binary understanding of gender, and its tolerance
for people to identify and express their gender authentically. One
indicator of this progress is the 2016 amendment to the Code that added
the grounds of gender identity and expression.

[61] However, as this hearing made clear, the journey is far from over.
Unlike other groups protected by the Code, transgender people often
find their very existence the subject of public debate and condemnation.
What flows from this existential denial is, naturally, a view that
transpeople are less worthy of dignity, respect, and rights...

[62] And so, despite some gains, transgender people remain among the
most marginalized in our society. Their lives are marked by
“disadvantage, prejudice, stereotyping, and vulnerability”: F(C) v. Albert
(Vital Statistics), 2014 ABQB 237 at para. 58; see also Rainbow Committee
of Terrace v. City of Terrace, 2002 BCHRT 26 at paras. 47-51. They are
stereotyped as “diseased, confused, monsters and freaks”: Nixon v.
Vancouver Rape Relief Society, 2002 BCHRT 1 at paras. 136-137,
overturned 2005 BCCA 601 (not on this point). Transpeople face barriers
to employment and housing, inequitable access to health care and
other vital public services, and heightened risks of targeted harassment
and violence...

[63] It was within this context that, in 2016, the Legislature amended the
Code to add the ground of “gender identity and expression” as a
protected characteristic. While human rights law has protected
transpeople for many years, this legislative amendment was intended to
raise the profile for that protection. In doing so, then-Attorney General
Suzanne Anton acknowledged the specific and unique challenges faced
by transgender people in BC, and expressed the Legislature’s clear
intention to foster a society in which they are equal in dignity and rights:

There is no question that transgender persons can face
challenges. They face violence. They face discrimination. They
may be refused tenancies. They may be refused employment for
no other reason than that they are transgender. They may be
fired. It is important for transgender persons to know that they
are protected, to know that government is with them. It is
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34.

35.

36.

important for all of us in society to know that we may not
discriminate against a person based on their gender identity or
expression. It is important for all of us to treat each other with
respect, but in particular, when one group of people suffers
discrimination which is unusual in society and particular to them,
it is very important that their rights be recognized.

British Columbia, Official Report of Debates of the Legislative
Assembly (Hansard), 40th Parl, 5th Sess (25 July 2016) at 1425

The basic position advanced by Mr. Whatcott is the same as that advanced by the
Respondent: that the only material signifier is one’s sex assigned at birth. Gender identity

does not exist; sex is the only relevant aspect of one’s identity.

The 2021 decision of the Tribunal in Nelson v. Goodberry Restaurant Group Ltd. dba Buono
Osteria and others, 2021 BCHRT 137 [Nelson], establishes that failure to use preferred
pronouns is discriminatory:

[82] Like a name, pronouns are a fundamental part of a person’s identity.

They are a primary way that people identify each other. Using correct

pronouns communicates that we see and respect a person for who they

are. Especially for trans, non-binary, or other non-cisgender people, using

the correct pronouns validates and affirms they are a person equally
deserving of respect and dignity...

The Canadian Human Rights Tribunal came to a similar conclusion and held that the use
of “deadnames” (use of a person’s name assigned at birth despite their requesting to use
a new name that reflects their gender identity) is discriminatory, Bilac v. Abbey et al.,
2023 CHRT 43 [Bilac]. Mr. Bilac was a transgender man who used masculine pronouns and
the name Denny in all aspects of his life. Mr. Bilac brought a human rights claim alleging
that at his employment he was repeatedly referred to by his deadname and was
misgendered by the use of feminine pronouns. Bilac specifically endorses the above

passage from Nelson, and at paragraph 173 states:

Trans people should expect to be called by their chosen names and
referred to by their chosen pronouns. The use of accurate and correct
pronouns for trans people is not a question of preference, it is a matter of
right.
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37.

38.

39.

40.

Turning from the law to the broader public policy front, many institutions have developed
trans-inclusive policies. For example, the B.C. Corrections Branch Adult Custody Policy
(the Policy) recognizes that, “A transgender inmate is an individual whose gender identity
or expression is different from the sex assigned at birth.” (4.10.1.1) The Policy requires
correctional staff to respect an inmate’s pronoun choice (4.10.2.1); allows transgender
inmates to indicate a preference of the gender of the staff who performs any frisk or strip
search (4.10.3.3); and provides for the possible accommodation of a transgender inmate

by placement to a different correctional centre (4.10.4.1).

Practice Directions have been issued in both the BC Provincial Court and BC Supreme
Court regarding pronouns as part of the form of address in court proceedings. These

directives seek to prevent the misgendering of courtroom participants.

In their article Preventing Misgendering in Canadian Courts: Respectful Forms of Address
Directives, Samuel Singer and Amy Salyzyn, The Canadian Bar Review, Vol. 101, at page

339 note:

Respectful forms of address directives work to prevent the harms of
misgendering in several ways. Such directives can help courtroom
participants avoid unintentional misgendering. When individuals indicate
their appropriate titles and pronouns when introducing themselves, this
helps others avoid unintended errors based on unfounded assumptions.
Forms of address directives can also combat intentional misgendering. By
signalling that the courtroom is a place where trans individuals are to be
treated with respect, forms of address directives signal the unacceptability
of misgendering.

One can also turn to the unanimous passing of legislation banning conversion therapy by
the House of Commons in December 2021 and the BC government, in January 2022,
allowing transgender people to change gender designations on BC government
documents without the confirmation of a physician or psychologist. Minister of Health,
Adrian Dix, in the government’s January 14, 2022, News Release, stated:

Our government is committed to advancing equity for two-spirit,

transgender and gender-diverse people. This announcement will make it

easier for people to have their true genders reflected on their B.C.
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41.

42.

43.

identification documents. We will continue our work toward creating a
health-care system that works for everyone.

The above indicates that the BC government has decided that for the purposes of one’s
identity documents — in other words for all legal purposes — you are legally who you
identify as. It also indicates that such measures to better include transgender people in
our society are explicitly connected to equality in the health care system; a prime concern
for the College given the Respondent tying her statements to her professional

designation.

Returning to Oger, that case also deals with statements which cast a person as being of
bad character or suspect solely because they are transgender: “To cast a transgender
person as immoral purely because of their gender identity is the very essence of

discrimination” (at paragraph 140).

This form of discrimination is discussed by the British Columbia Court of Appeal in
Kempling v. British Columbia College of Teachers, BCCA 2005 327 [Kempling BCCA], an
analogous case involving a teacher making off duty public discriminatory comments about

homosexuals:

[33] Thereis, however, a second critical concept referred to by Gonthier
J. that is neglected in the intervenor’s argument: the “inherent dignity of
the individual”. A central tenet of democratic society is the belief that all
people are equally deserving of respect, concern and consideration, and
this belief flows from a recognition that each individual is inherently
valuable. Statements critical of a person’s way of life or which denounce a
particular lifestyle are not in themselves discriminatory. In my view, it is
only when these statements are made in disregard of an individual’s
inherent dignity that they become so. To hold an individual in contempt or
to judge them, in the words of Abella J.A., as she then was, in R. v. Carmen
M. (1995), 23 O.R. (3d) 629 at 633, “based not on their actual individual
capacities, but on stereotypical characteristics ascribed to them because
they are attributed to the group of which the individuals are a member”,
is to treat that individual in @ manner which is not consonant with their
inherent dignity. Statements and actions based on such judgments are the
hallmark of discrimination.
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[35] Mr. Kempling’s statements about homosexuals are based on
stereotypical notions about homosexuality and demonstrate a willingness
to judge individuals on the basis of those stereotypes. As a result, | am of
the view that even if considered on a standard of correctness, as opposed
to one of reasonableness, the conclusion that Mr. Kempling’s writings
were discriminatory is unassailable.

44, It is beyond dispute that statements denying the existence of transgender people,
misgendering them, or stereotyping them with negative characteristics, are
discriminatory. Legislation, public policy, and case law all establish unambiguously that
gender identity exists (and therefore transgender people exist), and that transgender
people are entitled to respect and accommodation. In adjudicating this matter, the Panel

is treading a well-worn judicial, legislative, and public policy path.

THE RESPONDENT’S STATEMENTS
Overview

45, An overview of the intersection of the Respondent’s statements with the experience of

harm by transgender people was cogently provided by Dr. Saewyc:

Some of the statements in the materials that were provided clearly
challenge or deny the concepts or general definitions of gender and gender
identity, even though these concepts and definitions are provided in
standard nursing textbooks and professional literature. Other statements
also discount the expressed identity of transgender people, especially
transgender women, claiming they are not female, therefore they cannot
be women, women cannot have penises, therefore they are men.
Additional statements claim that providing gender-affirming care to
transgender people and recognizing their gender identity harms the sex-
based rights of women and children...

. publicly denying someone’s asserted gender identity or pronouns
challenges their very existence as a trans person. In my opinion, most
transgender people, upon hearing the statement that their gender identity
is not real, and they should only be recognized as the sex they were
assigned at birth, would feel that statement disrespects them and
undermines their dignity. When such statements are made by a registered
nurse, and that nurse further asserts that policies and practices that
support transgender people’s gender identity actually harm the rights of
cisgender women and children, | think most transgender people would see
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the nurse as representing the nursing profession and health care, and
interpret those statements to be a position of the nursing profession, or
held by most nurses. If this is the perception, transgender people may
reasonably fear discrimination and negative treatments in health care
settings where the nurse is practicing, or health care settings overall.
(Exhibit 3, Expert Report of Dr. Elizabeth Saewyc, page 12)

46. The potential depressive effect of the Respondent’s statements on transgender people

accessing health care was further elaborated on in the cross-examination of Dr. Saewyc:

Q. In your testimony in chief, you suggested that members of the
public reading the — reading Ms. Hamm's statements and knowing that she
is a nurse, that it may affect their willingness to access health care. Do you
recall that?

A Yes. Yes. That trans and nonbinary people, knowing she's a nurse,
and -- and hearing or reading her -- some of the public comments that she
has made, may -- may believe that she is taking the position of nursing and
-- and that this is the perspective of nurses, and that, as a result, this is the
kind of -- or that they may expect mis-gendering in health care settings.

Q. Okay. So just so that I'm clear on this, you think that they may take
-- they may have the belief that she's reflecting the perspective of nursing
in general? That's your concern? That's one of your concerns?

A. Yes.

Q. Okay. And so -- and then as a result of that, these transgendered
people that see these public comments may then not access health care.
They may decide not to access health care.

A Given that a fair amount of research has documented that
transgender people are less likely to access or may avoid health care or
may miss out on needed care, in part because they have had previously
negative experiences and in other part because they're anticipating
further, you know, discrimination or negative experiences in the health
care setting than they might experience in the wider community, when a
health professional makes statements that -- of that sort, then they may
well infer that health care settings will be, again, a negative experience for
them or that they will be discriminated against or that they can expect that
they will be mis-gendered. (Transcript, Day 2, September 22, 2022, page
155, line 24 to page 157, line 10)
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Statements that deny or debate the existence of transgender individuals, hence embodying a
narrative of erasure

47. In her evidence, the Respondent acknowledged that she does not believe gender identity
is real, or, in other words, that she actively denies the existence of transgender

individuals:

The, the base claim of gender identity is this notion that humans have
within them in their brain a gendered soul, or a gender identity, and as
far as I'm concerned, that is a metaphysical claim. There is no proof that
it exists. It's unfalsifiable, and it's not something -- it's not something that
a lot of people believe in, but women are being told you do have a
gender identity, or you're a cis-woman, and | reject it wholesale.
(Transcript, Day 17, November 3, 2023, page 1250, lines 9 to 17)

48. Then further stating about gender identity, “I just — I frankly think that it is anti-scientific,

metaphysical nonsense”. (Transcript, Day 17, November 3, 2023, page 1251, lines 8 to 9)

49, And on cross-examination:

Q Well, the question as | recall it put to Dr. Bauer was is anybody in
that research community trying to eliminate or do away with the fact or
the concept of sex?

A There's a difference between doing away with the concept
entirely versus making the false claim that people can identify their way
in and out of it or that a category that is binary, you're male or you're
female, is a spectrum, which both of those things are scientifically untrue
with no evidence to back them up... (Transcript, Day 18, November 6,
2023, page 1422, line 25 to page 1423, line 9)

50. And, again, on cross-examination:

Q Okay. The centerpiece of your advocacy as | understand it is to
have Canadians understand that trans women, regardless of their body
parts, regardless of their legal gender, regardless of what they say about
their own gender identity, are actually men because there are only two
sexes and you cannot change your sex. Am | correct that that's a
centrepiece of your advocacy?

A Every human being is either a male or a female.
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51.

52.

53.

54.

Q Are you confirming or changing what | just said? I'm not sure.

A My position is that every person on this earth is a male or a
female and that is not something that you can change or change through
surgeries or hormones and it's not something that you can change by
making a declaration that you either are or are not a certain sex.
(Transcript, Day 19, November 7, 2023, page 1477, line 24 to page 1478,
line 15)

The position of the Respondent that gender identity is “metaphysical nonsense”
permeates the tone and substance of her public statements, embodying a narrative of

erasure targeted towards a marginalized group.

Dr. Bauer was asked about a statement the Respondent made in an interview with CBC
News, posted September 12, 2020:

"I don't think it's possible for women to defend their legal rights or even

the definition of womanhood if anybody can say they're a woman and it

will be so,” said Hamm who also organizes gender identity ideology
events through a group known as GIBYBR. (Extract, Appendix 6, page 92)

Dr. Bauer pointed out that gender identity is about who people say they are, whether
they are cisgender or transgender:

But when we’re talking about gender identity, it’s identity. It’s really

about who people say they are, and that’s true for cisgender people as

well as trans people. Nobody is tested (sic) to see if I'm in fact a woman. |

can say that and have that to so, so to speak. And that is kind of how

gender identity works socially, it’s an identity, and it’s something that

people expressed about themselves ... (Transcript, Day 4, October 24,
2022, page 29, line 25 to page 30, line 8)

When the Respondent says transgender people cannot assert a gender identity other
than their sex assigned at birth, even though the rest of the population can self-identify,
she is dismissing the lives of transgender people. This is discriminatory because it is
refusing to accord social recognition to one segment of the population, while according

that social recognition to all others.

Page 26 of 92
BCCNM Closing Submissions (A. Hamm)



Statements failing to respect pronoun choice, hence misgendering individuals

55. From the evidence of Dr. Bauer:

Q. Thank you. I'm going to move on now to tab 12 where there are a
series of tweets.

In your report you said that the respondent also mis-genders trans
people, and you've given an example that tweets that are at 12.011 and
12.012, which are at page 111, those tweets are:

"She definitely was a lesbian rejected by her family, but then |
can't remember clearly if she reconciled with her family after
becoming a trans man. Also, there is an episode of Queer Eye
where they do a makeover on a trans man who was rejected by a
religious American family when she came out as a lesbian. IRCCC
the family accepted her as trans."

In your view, did those statements contribute to harm for trans people,
and if so how.

A Yes. If there's repeated mis-gendering, and I'll just make a
distinction here is that mis-gendering can happen accidentally and | think
that's something where people will often just make a correction.
Repeated mis-gendering is something that is often used to harass people
or to delegitimize them to say you're not really who you say you are. In
cases of repeated mis-gendering that is definitely harmful. (Transcript,
Day 4, October 24, 2022, page 46, line 17 to page 47, line 17)

Statements misstating the current understanding of sex and gender

56. From the cross-examination of Dr. Saewyc:

Q. So I'm going to ask you about the way Ms. Hamm uses the word
"woman" in public speech. So you say that when Ms. Hamm uses the word
"woman" and says it excludes male to female transgendered persons, she
is using the word "woman" disrespectfully. Is that what you say?

A When she uses the term "woman" and explicitly states that it does
not include trans women but in fact asserts that it only includes women
whose sex is assigned at birth -- and she doesn't clarify that she's only
talking about them for a particular purpose, but if she actually is saying
"when | say 'women,' | don't mean these people as well," she's -- in the
things that | read, it was clear that she was conflating gender, being a
woman, with sex assigned at birth or sex as a female, and -- and, therefore,
in saying that trans women cannot be women, she's sort of conflating sex

and gender, and that's inaccurate...
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57.

And because in repeated times and places, it said within the context of
speech that seems — that would appear to be not just assertive, but also --
I'm not sure what the right word is. It's disrespectful. Or -- or intentionally
negative or mocking. Then it would seem to me that this is using the term
intentionally disrespectfully. (Transcript, Day 2, September 22, 2022, page
104, line 11 to page 105, line 14)

Dr. Bauer was asked about an interview the Respondent did on September 14, 2020, on
You Tube, “The Same Drugs Live with Amy Hamm on | heart JK Rowling”. (The below
excerpt from the interview can be found in the Extract, S3, Exhibit 8 Transcription,

beginning at page 6, 8.63.)

Q. At 8.63 the interviewer says:

"I mean, maybe you can explain a little bit more to people in the
comments, like, somebody's asking why do you care about gender. But |
think | mean -- | think obviously you're talking about this all the time but
it's like | think that the main part of the issue is that people don't
understand the difference between sex and gender. So they don't
understand that, you know, when we're talking about sex we're just
literally talking about body's biology, and when we're talking about
gender we're talking about things like social construct, these gender
roles, these like stereotypes. But | mean people | think will ask things like,
well, why can't we have both? Like, why can't we protect women's rights
and also protect people who identify as the opposite sex or identify as
transgender gender, so on and so forth. Like, why are we having an
argument about this?

And Ms. Hamm's response is:

"Yeah, | mean, if you're a feminine man you should be protected on the
basis of your sex. | don't know why -- there's no reason why you should
have to be recognized literally as a woman, or legally as a woman to have
the legal protections. Yes, | think our sex covers discrimination, it just
kind of muddies the water to add gender. When you add gender it
renders sex meaningless."

Dr. Bauer, looking at that comment of the respondent, is that comment
harmful — likely to be harmful or contribute to harms experienced by
trans people or -- if so, why?
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A Soin this one she's referring to transwomen as feminine men. |
think that's clear. If you're a feminine man you should be protected. |
don't know why -- there is no reason you should have to be recognized
literally as a woman to have legal protection. So she's saying that the
people who we are currently recognizing as women are in fact feminine
men and that that should be protected under sex, which is interesting
because if we were to look at femininity in cismen, the femininity is
gender expression, right? Being a feminine cisgender man really brings
together a combination of sex and gender for which people can be
discriminated on.

But in this case -- so that protection, it's a combination of sex and gender
in and of itself. But in fact here she's referring to transwomen as feminine
men, and so that again is -- it's disallowing the possibility of trans people
existing. It's saying you're not who you say you are, you're a man. I'm
going to define you as a man. And that's who you are, you're a feminine
man.

| don't see how it muddies the water to add gender to sex. | think it
actually makes it more meaningful because when we look at
discrimination, sometimes it's the more masculine female people or it's
the more feminine male people, whether they're transgender or
cisgender who are discriminated against because of the way that their
gender is expressed relevant to the sex-based characteristics of their
body.

So actually | think adding gender to sex is tremendously meaningful. It
doesn't muddy it, it better describes, | 