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I. Overview 

This submission is grounded in the sentencing principles enumerated in sections 718 to 
718.2 of the Criminal Code, which require a careful and contextual balancing of the 
objectives of denunciation, deterrence, rehabilitation, and restraint. On February 18, 
2022, the accused was arrested at the intersection of Sussex Drive and Rideau Street in 
Ottawa and later convicted of mischief under section 430(1)(c). The Crown proceeded 
summarily. While the defence acknowledges the seriousness of the offence, we 
respectfully urge the Court to weigh this against the mitigating circumstances and 
broader legal context, including the availability of non-criminal enforcement tools. Given 
the unique statutory and factual framework surrounding this matter, a non-custodial 
sentence would appropriately reflect both proportionality and restraint. 

II. Legal Context and Enforcement Alternatives 

A. Civil Enforcement as a Statutory and Judicial Response 

Canadian sentencing law emphasizes that state intervention must be as restrained and 
individualized as possible, especially when alternative legal mechanisms are available 
and demonstrably effective. This principle is not only rooted in the statutory objectives 
outlined in ss. 718 to 718.2 of the Criminal Code but is also reflected in Supreme Court 
jurisprudence that demands a measured and context-sensitive approach to punishment. 

It is submitted that the availability and effectiveness of civil enforcement mechanisms 
must be considered when assessing the necessity and proportionality of criminal 
sanctions. At the time of the alleged offence, a valid injunction issued by McWatt J.1 
under section 440 of the Municipal Act 2 authorized the City of Ottawa to enforce 
municipal by-laws—including those governing obstruction of city streets—through targeted 
civil remedies. This legally sound and operational mechanism offered an effective 
alternative to criminal prosecution, preserving public order with minimal escalation. 

In the present case, the civil injunction issued by McWatt J. demonstrates that municipal 
authorities had already pursued legal remedies to address the underlying conduct. This 
civil remedy allowed for enforcement while minimizing escalation, preserving public 
order without immediate resort to criminal prosecution. The success and scope of that 
order highlight the availability of non-criminal enforcement to secure compliance. Where 
such remedies are demonstrably effective, imposing a criminal sanction would risk 
exceeding what is necessary to maintain public order, and may undermine the restraint 
demanded by Canadian sentencing principles. Despite this, the accused was arrested 
and prosecuted criminally, rather than through civil enforcement mechanisms. 

 

1 City of Ottawa v Persons Unknown, 2022 ONSC 1151 (14 Feb. 2022) (McWatt J) [Municipal Injunction]. 
2 Municipal Act 2001, SO 2001, c. 25 [Ontario Municipal Act], s. 440. 
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B. Supreme Court Guidance on Restraint and Individualization 

The Supreme Court has consistently emphasized the need for restraint in sentencing 
and the importance of tailoring sanctions to the individual circumstances of the case. In 
R v Johnson, 2003 SCC 463, the Court affirmed that judges must consider “the 
possibility that a less restrictive sanction would attain the same sentencing objectives” as 
a more severe one. This supports the proposition that where civil remedies like 
injunctions have already addressed the underlying conduct, criminal sanctions may be 
unnecessary and disproportionate. The decision to bypass civil enforcement tools—
despite judicial endorsement—should therefore be considered a mitigating factor.  

C. The Role of State Conduct in Sentencing Discretion 

The Supreme Court has held that sentencing must account for and reflect state conduct, 
including failures to use lawful alternatives. In R v Nasogaluak4, Lebel J. held that 
“[w]here the state misconduct in question relates to the circumstances of the offence or 
the offender, the sentencing judge may properly take the relevant facts into account in 
crafting a fit sentence.” Furthermore, “the principle of proportionality is central to the 
sentencing process … but may not exceed what is just and appropriate given the moral 
blameworthiness of the offender and the gravity of the offence.”5 It affirms that judicial 
discretion allows for mitigation when the state’s response exceeds what was necessary. 

The injunction issued by McWatt J6 stands as a clear demonstration of how civil 
enforcement can serve as a targeted and proportionate response to public disorder. 
Rather than relying on criminal prosecution for mischief, the City invoked its statutory 
authority to seek injunctive relief under the Municipal Act,7 allowing for enforcement 
without the collateral consequences of criminal conviction. This approach aligns with the 
Supreme Court’s emphasis on restraint and individualized justice in sentencing.  

This principle also aligns with the broader sentencing objectives under section 718 of the 
Criminal Code, particularly restraint and the least restrictive means necessary to achieve 
public protection (R v Boutilier, 2017 SCC 648; Johnson9). Considering these cases, the 
injunction issued by McWatt J. exemplifies how civil enforcement can serve as a tailored, 
proportionate response that upholds the rule of law and minimizes harm to the accused. 
Where such mechanisms are demonstrably effective, courts should be hesitant to invoke 
the blunt instrument of criminal prosecution without first considering these alternatives. 

 
3 R v Johnson, 2003 SCC 46 [Johnson] at paras. 22 and 28. 
4 R v Nasogaluak, 2010 SCC 6, [2010] 1 S.C.R. 206 [Nasogaluak], at para. 3. 
5 Nasogaluak, ibid., at headnote (7th para.). See also para. 42. 
6 Municipal Injunction, supra note 1. The Injunction of McWatt J was made on 14 Feb. 2022. 
7 Municipal Act, supra note 2, at s. 440. 
8 R v Boutilier, 2017 SCC 64 [Boutilier] at paras. 57 and 109. 
9 Johnson, supra note 3, at paras. 22 and 28. 
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D. Application to the Present Case 

These cases support the argument that the failure to operationalize civil enforcement 
tools, despite a valid injunction, should be considered a mitigating factor in sentencing. 
Where civil remedies are available and appropriate, resorting to criminal prosecution 
may undermine proportionality and restraint in sentencing. This principle aligns with the 
availability of non-criminal enforcement tools, such as municipal by-laws and injunctions 
under s. 440 of the Ontario Municipal Act, which were judicially endorsed by McWatt J.10 

Given the discretion afforded under section 718.3, we respectfully submit that the Court 
should impose a sentence that reflects the availability—and judicial endorsement—of civil 
enforcement mechanisms. A criminal sanction in this context risks undermining the 
integrity of the municipal legal framework and the injunction issued by McWatt J. 

In view of the civil injunction issued by McWatt J., which provided a legally sound and 
operational alternative to criminal prosecution, the decision to proceed summarily under 
section 430(1)(c) of the Criminal Code warrants scrutiny. The Supreme Court has urged 
restraint where less intrusive mechanisms can achieve justice (Johnson,11 Boutilier12). 
The availability and judicial endorsement of these civil enforcement tools—and the failure 
to utilize them—constitute significant mitigating factors. Accordingly, the defence submits 
that a non-custodial sentence is appropriate, one that reflects both the proportionality 
required by law and the integrity of the municipal legal framework already in place. 

III-A. Enforcement Context: Use of Tactical Force and Available Provincial Regulatory 
Powers 

The state’s choice of enforcement tactics plays a critical role in assessing both the 
gravity of the offence and the moral blameworthiness of the offender. When peaceful 
conduct is met with tactical force, and available administrative tools are disregarded, the 
principles of proportionality and restraint must take centre stage (ss. 718.1, 718.2 (d)). 

On February 18, 2022, the accused was seated in the passenger seat of a semi-trailer 
operated by a co-accused when officers from the Ottawa Police Tactical Unit initiated a 
forcible extraction. One officer broke the driver’s window and removed the operator of 
the vehicle without issuing any prior warning. This action compelled the accused to exit 
through the passenger side, where he was immediately arrested by a second tactical 
officer. The accused displayed no violent resistance and was later acquitted of 
obstructing police under section 129(a) of the Criminal Code. In this context—where 
tactical force was employed without advance notice and the accused’s conduct was non-
aggressive—the use of force raises legitimate concerns about proportionality. As the 
Supreme Court held in Nasogaluak, disproportionate state conduct during the arrest that 

 
10 Municipal Injunction, supra note 1. 
11 Johnson, supra note 3, at paras. 22 and 28. 
12 Boutilier, supra note 6, at paras. 57 and 109. 
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exceeds what was necessary for the arrest may inform sentencing, particularly where 
the state conduct contributes to the psychological and physical burden on the accused.13 

At the time of the arrest, the Province of Ontario had enacted Ontario Regulation 71/2214 
under the Emergency Management and Civil Protection Act,15 which empowered police 
officers to order drivers to vacate city streets in Ottawa and to seize licences—including 
those issued by other provinces—if drivers refused to comply. This regulation provided a 
non-criminal enforcement mechanism specifically tailored to the circumstances. The 
accused was not given an opportunity to comply with such order, nor was this regulatory 
framework operationalized prior to the arrest. The failure to apply these proportionate, 
lawful tools—despite their availability—should be weighed against the decision to pursue 
criminal charges. This supports the argument that the accused’s conduct could have 
been addressed through administrative or civil enforcement rather than criminal charges. 

These facts reinforce several core sentencing principles: (1) Restraint (s. 718.2(d)): 
Where targeted administrative tools were available, criminal sanctions should be 
invoked sparingly; (2) Proportionality (s. 718.1): The state's response must reflect the 
gravity of the offence and the conduct of the accused; (3) Responsibility (s. 718(f)): The 
accused’s ability to accept harm is shaped by a lack of opportunity to comply. When 
enforcement bypasses tailored, lawful options in favour of tactical criminal measures, the 
moral blameworthiness of the accused must be reassessed accordingly. Sentencing 
must reflect not only the nature of the offence but also the proportionality of the state’s 
intervention—principles that call for careful and contextual balancing of those choices. 

In light of these facts, the defence submits that the enforcement response was excessive 
in both form and legal design. The failure to deploy available non-criminal alternatives 
underscores a need for a restrained sentence—one that reflects the accused’s conduct, 
the availability of lawful alternatives, and the state’s obligation to act proportionately. 

III-B. Enforcement Ambiguity and Foreseeability in Light of Federal Emergency Powers 

The accused respectfully submits that the enforcement context surrounding the alleged 
offence was shaped by the invocation of the Emergencies Act16 on February 14, 2022. 
While the federal government declared a Public Order Emergency,17 the Federal Court 
has since held that the declaration was unreasonable and ultra vires the statute. In 

 
13 Nasogaluak, supra note 4, at headnote (7th para.) and para. 42. 
14 Ontario Regulation 71/22 (12 Feb. 2022) [Ontario Regulation 71/22]. 
15 Emergency Management and Civil Protection Act, RSO 1990, c. E.9 [Ontario Emergency Management 
and Civil Protection Act]. 
16 Emergencies Act, RSC 1985, c 22 (4th supplement), ss 16-26 as it appeared on 19 Feb. 2022 [federal 
Emergencies Act]. 
17 Proclamation Declaring a Public Order Emergency, SOR/2022-20 in Canada Gazette (Part 1), Vol 156, 
Extra No 1 (15 Feb. 2022) [federal Proclamation]. 
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Canadian Frontline Nurses v Canada (Attorney General), 2024 FC 42,18 Mosley J found 
that the federal cabinet failed to meet the statutory threshold under section 17 of the 
Emergencies Act, including the requirement to designate a specific geographic area 
affected by the emergency. The Court concluded that no “red zone” was ever lawfully 
established in Ottawa,19 and that the federal measures—such as the freezing of bank 
accounts—were national in scope and not tailored to local enforcement. This legal 
ambiguity undermines the foreseeability of criminal liability for presence at a public 
intersection and supports a finding of diminished moral blameworthiness. In keeping with 
the principles of proportionality under section 718.1 and restraint under section 718.2(d) 
of the Criminal Code, we submit that this context warrants a mitigated sentence. 

IV. Harsh Detention Conditions and Physical Harm as Mitigating Factors 

Sentencing must reflect not only the gravity of the offence, but also the treatment of the 
offender in state custody. When detention conditions cross into physical degradation, 
they become relevant mitigating factors in sentencing law (see, e.g. Nasogaluak20). 

From his arrest at around 12:00 pm until 1:30 pm, Guy Meister was held in custody in the 
open air. From 1:30 p.m. to 4:15 p.m., Meister was confined in an Ontario Provincial 
Police transport vehicle while outdoor temperatures in Ottawa ranged from –11.7°C to -
13°C, according to historical data from Environment and Climate Change Canada21 and 
Weather Spark.22 These sub-zero conditions, coupled with the lack of heating or 
insulation in the vehicle, resulted in significant physical discomfort and psychological 
stress. This period of custody, though brief, was intensified by the extreme cold and lack 
of basic amenities. We respectfully submit that the severity of the environmental 
conditions during this period should be considered a mitigating factor in sentencing. 

In Nasogaluak, Lebel J, writing for the Supreme Court, held the following (at para. 63): 

The judgments relying on s. 24(1) [of the Charter] appear to have been concerned 
about instances of abuse of process or misconduct by state agents in the course 
of the events leading to an arrest, to charges or to other criminal procedures.  But, 
inasmuch as they relate to the offender and the offence, those facts become 
relevant circumstances within the meaning of the sentencing provisions of the 

 
18 Canadian Frontline Nurses v Canada (Attorney General), 2024 FC 42 CanLII (29 Jan. 2024) (Mosley J) 
[Canadian Frontline Nurses], at paras 248, 346, 359, 374, Annex “A”. 
19 By contrast, prior to the decision of Mosley J, Doyle J took judicial notice of a “red zone” in Ottawa. See: 
R v Romlewski, 2023 ONSC 5571 (CanLII), File no 22-15609-AP (24 Oct. 2023) (Doyle J) [Romlewski 
(ONSC)], at paras 8-10, 12, 140, 173, 177-78, 188, 200-01, 214, 247, 266 [“red zone” has 17 mentions]. 
20 Nasogaluak, supra note 4, at headnote (7th para.) and para. 42. 
21Historical weather data retrieved from Environment and Climate Change Canada, Ottawa, Feb. 18, 2022. 
Available at: Hourly Data Report for Feb. 18, 2022-Climate-Environment and Climate Change Canada. 
22 Historical weather data retrieved from Weather Spark, Ottawa Macdonald-Cartier International Airport, 
Feb. 18, 2022. Available at: https://weatherspark.com/h/d/147151/2022/2/18/Historical-Weather-on-Friday-
February-18-2022-at-Ottawa-Macdonald-Cartier-International-Airport-Ontario-Canada#metar-12-00.  
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Criminal Code.  As such, they become part of the factors that sentencing judges 
will take into consideration in order to determine the proper punishment of the 
offender, without a need to turn to s. 24(1).23 [underline added] 

These facts are not peripheral. The accused was held in custody in extreme cold for four 
hours. They go directly to the integrity of the sentencing process, and under Nasogaluak, 
they compel judicial consideration in crafting a fit and proportionate response. 

V. Harsh Detention and Disclosure Failures as Mitigating Factors 

The administration of justice demands transparency and humane treatment — yet in this 
case, the accused faced both physical degradation and procedural unfairness. 

The accused endured significant hardship while in police custody on February 18, 2022. 
Following his arrest at approximately 12:00 p.m., he was held in cold outdoor conditions 
before being placed inside an Ontario Provincial Police prisoner transport vehicle from 
1:30 p.m. until shortly before 4:15 p.m. Upon release from the vehicle and removal of his 
handcuffs, he was transferred to a heated processing trailer operated by Ottawa police, 
where video evidence shows him in a dishevelled state, with visibly swollen hands. So 
severe was the swelling that officers required multiple attempts to complete 
fingerprinting procedures. These circumstances demonstrate not only physical 
discomfort but also a degree of bodily injury, which warrants mitigation.  

The video’s relevance is clear: it documents the accused’s condition, demeanor, and 
treatment during processing. Its suppression deprived the accused of a meaningful 
opportunity to present evidence of mistreatment and hardship. In R v Stinchcombe, 
[1991] 3 SCR 326,24 the Court affirmed the Crown’s duty to disclose all relevant 
information, including materials that could bear on the severity or context of the 
accused’s experience. Likewise, in Nasogaluak, the Supreme Court held that state 
conduct that compounds punishment or hardship may justify a reduction in sentence. 

The accused endured physically degrading conditions during detention, including 
prolonged exposure to cold and visible swelling of his hands. These facts are captured in 
a 35-minute video, which was not disclosed by the Crown. Moreover, the video recording 
of the accused inside the police trailer was never disclosed prior to trial and only 
surfaced during cross-examination in a related proceeding. The failure to disclose this 
material undermines procedural fairness and deprives the accused of the opportunity to 
contextualize his treatment. In keeping with Nasogaluak and Stinchcombe, we submit 
that these factors warrant mitigation and support a restrained, rehabilitative sentence. 

The combination of harsh physical conditions and disclosure failure undermines both the 
fairness of the proceedings and the proportionality of any sanction. These facts support 

 
23 Nasogaluak, supra note 4, at para. 63. 
24 R v Stinchcombe, [1991] 3 SCR 326 [Stinchcombe]. 
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a restrained, rehabilitative disposition under sections 718.1 and 718.2(d) Criminal Code. 
Where the Crown fails to disclose critical evidence and the accused is subjected to 
avoidable physical hardship, a restrained and rehabilitative sentence is not only justified 
— it is legally and morally necessary. 

VI. Personal Circumstances of the Accused 

In R v Suter, 25 the Supreme Court emphasized that sentencing must be tailored to the 
offender as well as the offence. Moldaver J wrote that “mitigating factors, collateral 
consequences, or other attenuating circumstances relating to the offence or offender 
may warrant … a sentence that falls below this broad range.” Suter’s lack of criminal 
record, cooperation, and personal hardship were all considered mitigating factors. 

The accused’s lack of criminal record, long-standing history of volunteerism and civic 
engagement, and demonstrated remorse and cooperation with authorities reflect a high 
degree of moral character and rehabilitative potential. These factors align with the 
Supreme Court’s guidance in Suter, and support a restrained, non-custodial sentence. 

VII. Acquittal on Obstruction Charge and Reduced Moral Blameworthiness 

While the Court has entered a conviction for mischief, it is notable that the accused was 
acquitted of obstructing police under section 129(a). This acquittal reflects that the 
accused did not resist arrest or interfere with law enforcement. This implies a level of 
cooperation or non-aggression, which courts often treat as a mitigating factor under 
section 718.2(a). We submit that this distinction reduces the accused’s moral 
blameworthiness and supports a restrained, rehabilitative sentence in keeping with the 
principles of proportionality and fairness under sections 718 to 718.2 Criminal Code. 

In R v Romlewski, the accused was sentenced to a suspended sentence and one day of 
probation,26 following a finding of guilt for mischief after Doyle J of the Superior Court of 
Justice overturned the initial acquittal and remitted the matter to the Ontario Court of 
Justice for sentencing.27 In her decision, Doyle J took judicial notice of the existence of a 
“red zone” and the broader context of public mischief in Ottawa at the time of the arrest. 
Despite the heightened enforcement environment, Wadden J. of the sentencing court 
imposed a brief and non-custodial disposition, recognizing the accused’s peaceful 
conduct and limited role. This outcome underscores the principle that sentencing must 
reflect the individual circumstances of the offender and the proportionality of the state’s 
response. The defence submits that a similar approach is warranted in the present case. 

 

 
25 R v Suter, 2018 SCC 34 (CanLII), [2018] 2 SCR 496 [Suter] at paras. 27 and 90. 
26 Romlewski was sentenced on Feb. 12, 2025, to a suspended sentence and one day of probation. See: R 
v Romlewski [2025], Information #22-R15609 (12 Feb. 2025) OCJ (Wadden J) [Romlewski [2025] (OCJ)]. 
27 Romlewski (ONSC), supra note 19. 
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VIII. Judicial Notice, Foreseeability and Reduced Moral Blameworthiness 

The trial judge took judicial notice that nearby businesses and residents experienced 
obstruction of their “use” and “enjoyment” of property. However, the accused had no 
knowledge of these facts at the time of the alleged offence, and no opportunity to 
challenge them through evidence or cross-examination. In R v Find,28 the Supreme 
Court cautioned that judicial notice must be limited to uncontroversial facts and not used 
to establish material elements of an offence without procedural safeguards.  
Furthermore, at the time of arrest: (1) the Rideau Centre mall had been closed since 
January 29, 2022; and (2) businesses in the ByWard Market were subject to pandemic 
lockdowns and capacity limits.29 These facts significantly reduced public activity and 
commercial use in the area, thereby reducing the accused’s moral blameworthiness.  

IX. Facebook Evidence, Procedural Fairness and the Proper Scope of Judicial Notice 

In an era of digital evidence, courts must remain vigilant in ensuring that social media 
content is properly authenticated and contextually relevant before it is used to establish 
criminal liability. The Crown introduced Facebook photos and videos obtained by police 
in the months after the accused’s arrest, asserting that they connected the accused to 
the alleged mischief. These materials were presented by a police officer and a civilian 
official, who testified that they located the accused’s Facebook account and printed the 
content. However, no evidence was led to establish the date and time the photos or 
videos were taken, nor whether they predated or postdated the Feb. 14, 2022, injunction 
of McWatt J. under s. 440 Municipal Act.30 This absence of temporal context is critical, as 
the injunction marked a legal turning point in the enforcement framework. Meister had no 
opportunity to challenge the authenticity, timing, or relevance of the digital evidence, 
raising concerns about procedural fairness and the proper scope of judicial notice. 

In R v Aslami,31 the Ontario Court of Appeal cautioned that trial judges must be “rigorous 
in their evaluation” of electronic evidence, especially social media content, due to the 
ease with which it can be manipulated or misattributed. The authentication of electronic 
documents under s. 31.1 of the Canada Evidence Act requires “evidence capable of 
supporting a finding that the electronic document is” what “it is purported to be.”32 The 
connection between social media content and criminal liability is not a matter of common 
knowledge. The Court held that this caution is especially relevant where the accused is 
denied the opportunity to challenge the origin or timing of the evidence. In this case, the 

 
28 R v Find, 2001 SCC 32 [Find] at para. 48. 
29 Stikeman Elliot (2022), “Ontario’s COVID-19 Response: A History of Announced Measures, 2020-2022” 
(14 Feb. 2022) (Toronto: Stikeman Elliott LLP, 2022). 
30 See: Municipal Injunction, supra note 1. 
31 R v Aslami, 2021 ONCA 249, (2021) 155 OR (3d) 401, (2021) 403 CCC (3d) 1, [2021] CarswellOnt 5561 
[Aslami] at para. 30. See also paras. 21, 22 and 29. 
32 Canada Evidence Act, RSC 1985, c C-5, at s. 31.1. 



11 

 

lack of metadata, timestamps, or testimony from the original poster undermines the 
reliability of the Facebook content and its use to establish the accused’s criminal liability.  

Accordingly, we submit that the accused’s moral blameworthiness is diminished, and the 
sentencing court should exercise restraint under section 718.2(d) of the Criminal Code. 
The Court relied on Facebook photos and videos obtained by police months after the 
accused was arrested and took judicial notice that these materials connected the 
accused to the alleged mischief. While the Court accepted the Facebook content as 
evidence, we respectfully submit that sentencing must still reflect the accused’s degree 
of knowledge, intent, and opportunity to respond—elements which inform a just balance 
between culpability and fairness. The reliance on untested, post-arrest social media 
evidence—without proof of timing or connection to the relevant legal context—should be 
considered a mitigating factor in determining a just and proportionate sentence.  

Where the accused’s liability is tied to after-the-fact social media evidence that was not 
authenticated, a restrained sentence is warranted to reflect the diminished culpability 
and uphold the principles of proportionality under s. 718.1 and restraint under s. 718.2(d). 
The failure to disclose metadata or foundational evidence relating to the Facebook 
content also raises concerns under Stinchcombe,33 which affirms the Crown’s duty to 
disclose all relevant information that could bear on the accused’s liability or trial fairness. 
In light of these evidentiary deficiencies and the caution urged by the court in Aslami, it is 
submitted that Meister’s moral blameworthiness is attenuated, and a restrained sentence 
is required to uphold the principles of fairness, proportionality, and judicial integrity. 

X. Balancing Sentencing Objectives under Sections 718–718.3 

The sentencing objectives set out in sections 718 to 718.3 of the Criminal Code require a 
contextual and individualized approach—one that accounts for the nature of the offence, 
the character of the offender, and the legal landscape surrounding the conduct. In this 
case, denunciation should be tempered by the reality that the accused’s actions 
occurred amid a lawful enforcement framework and could have been addressed civilly. 
To invoke denunciation here risks overstating culpability where state alternatives were 
available and underutilized. Similarly, deterrence, if framed too broadly, may chill lawful 
political expression rather than deter unlawful conduct. Separation from society is 
unwarranted given the absence of violence or threats to public safety. By contrast, 
rehabilitation is firmly supported by the accused’s longstanding civic engagement, 
cooperative behaviour, and lack of criminal record. Reparation—understood as redress 
for harm—is better served through municipal and civil enforcement pathways already in 
place at the time of the offence. The principle of responsibility is complicated by 
ambiguities in the enforcement process, which limited the accused’s ability to assess 
legal consequences and respond meaningfully. These are set out in the following table: 

 
33 Stinchcombe, supra note 24. 
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Sentencing Principle Relevant 
Code section 

Application to this Case 

Denunciation s. 718(a) State response was disproportionate; 
Conduct could have been addressed civilly 

Deterrence s. 718(b) Broad deterrence risks chilling lawful 
protest, not preventing unlawful mischief 

Separation from society s. 718(c) Unnecessary given peaceful conduct and 
lack of threat to public safety 

Rehabilitation s. 718(d) Strongly supported by civic engagement; 
lack of criminal record; and remorse 

Reparation for harm s. 718(e) Municipal enforcement already underway; 
civil tools more effective in addressing them 

Sense of responsibility  s. 718(f)  Ambiguities in enforcement undermined 
capacity to assess legal consequences  

Proportionality s. 718.1 Punishment must match both offence and 
moral blameworthiness—custodial sentence 
would exceed this threshold 

Restraint and 
Alternatives 

s. 718.2(d) & 
(e) 

Civil enforcement and regulatory tools were 
available and operational 

Parity  s. 718.2(b) Comparable cases such as Romlewski 
received minimal or suspended dispositions 

Judicial Discretion s. 718.3 Sentencing should reflect totality of 
circumstances and permit restrained, 
rehabilitative resolution 

 

These core objectives must be considered alongside the overarching principle of 
proportionality under section 718.1, which requires that the sentence reflect both the 
gravity of the offence and the accused’s moral blameworthiness. Section 718.2 directs 
courts to exercise restraint, ensure parity, and consider reasonable alternatives to 
incarceration where available. Section 718.3 provides further discretion to shape a 
sentence consistent with the totality of circumstances, including enforcement context, 
personal history, and available legal tools. When taken together, these provisions 
support a non-custodial, proportionate sentence—one that reflects the accused’s 
conduct, background, and the legal ambiguity that shaped the events at issue. 

XI. Proposed Sentencing Disposition and Sentencing Recommendation 

This submission is grounded in the statutory framework set out in sections 718 to 718.2 
of the Criminal Code, which requires the Court to balance multiple sentencing 
objectives—denunciation, deterrence, separation, rehabilitation, reparation, and 
responsibility. We recognize that these goals may, at times, pull in different directions. 

However, it is through careful balancing of these principles that a just and proportionate 
sentence emerges. In keeping with the Court’s established approach, we submit that the 
appropriate disposition must reconcile the need for accountability with the mitigating 
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circumstances that reduce the accused’s moral blameworthiness. These include the 
availability of civil enforcement mechanisms, the harsh conditions of detention, the 
absence of a criminal record and the accused’s volunteer contribution to the community. 

We respectfully submit that a non-custodial sentence, such as a conditional discharge, a 
suspended sentence with probation (such as in Romlewski34), or a conditional sentence 
with one-day probation, would achieve the objectives of sentencing while respecting the 
principles of restraint and proportionality. Such a disposition in the present case would: 
(1) denounce the conduct without imposing undue hardship; (2) promote rehabilitation 
and reintegration; and (3) reflect the unique circumstances of the offence and offender. 

XII. Conclusion 

We submit that a fit sentence is not found by denying the seriousness of the offence, but 
by balancing it with the unique factual, legal, and human dimensions of this case. In 
keeping with the Court’s emphasis on balancing competing principles, we ask that the 
sentence reflect both the seriousness of the offence and the mitigating circumstances 
surrounding the accused’s detention and personal background. A conditional discharge, 
a suspended sentence with probation or a one-day conditional sentence would reflect 
that balance and fulfill the objectives of sentencing. A just sentence in this case requires 
careful reconciliation of state conduct, procedural fairness, and the humanity of the 
accused. In weighing these considerations, we submit that a rehabilitative and 
proportionate disposition best reflects the objectives set out in sections 718 to 718.3. 
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