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CASE MANAGEMENT ORDER & DIRECTION 

[1]  On July 31, 2025 I established a timetable making the certification motion in this proposed 
class proceeding returnable on July 7th, 8th and 9th, 2026 unless otherwise ordered.  That timetable 
required the plaintiffs to serve the certification record by September 15th, 2025 and then required 
the defendants to serve responding material by December 19th, 2025. 



2

[2] This case conference was convened at the request of certain of the defendants because the 
plaintiffs failed to meet the September 15th deadline and so it would not be possible for the 
defendants to meet the deadline of December 15th. Worse, the defendants alleged that they had 
heard nothing from counsel for the plaintiffs for some time despite various inquiries made to his 
office. 

 
[3] In the lead up to this case conference, counsel for the plaintiff apologized for the delay, 
explained various complications that had arisen and proposed to deliver all the plaintiffs’ affidavit 
material for the certification motion by February 2, 2026.   He also proposed a revised timetable 
leading up to the proposed motion dates in July.   The proposed timetable, however, would 
compress the time for the defendants to prepare and file affidavit material and truncate the time 
available for cross examinations.  This, the defendants contend, would be unfair.

 
[4] In the meantime, another issue has arisen.  The defendants have become aware of the fact 
that there was an undisclosed settlement agreement between the plaintiffs and the defendant, Chad 
Eros signed in April of 2024.  Although the plaintiffs take the view that this was only a tentative 
agreement because Mr. Eros did not take the steps necessary to implement it, at least some of the 
defendants, contend that non-disclosure was improper and should result in a stay of proceedings.  
They rely on comments by Justice Perell in Zwaniga v. JohnVince Foods Distribution L.P., 2012 
ONSC 3848 (CanLII) and by reference to the words of the Court of Appeal in Aecon Buildings v. 
Brampton (City), 2010 ONCA 898 (CanLII); leave to appeal refused 2011 CarswellOnt 5517.  

 
[5] Such a stay is discretionary and therefore fact specific.  The plaintiffs refer to McCartney 
v. CDSPI Advisory Services Inc., 2025 ONSC 4250 in which there were opposing motions to stay 
or for approval of the settlement heard in conjunction with the certification motion.  In that 
decision, Morgan J. approved the partial settlement and dismissed the motion to stay.  The 
plaintiffs rely on the finding that since the agreement did not come into force until approved by 
the court, there was no prejudice to the non-settling defendant.

 
[6] The issue for today was not to decide the question but simply whether to hear this as a 
preliminary motion or to combine it with the certification motion.  While I have the discretion to 
hear such a motion together with the certification motion, there is the presumption in s. 4.1 of the 
Class Proceedings Act and, as the defendants also point out, it may be the case that some of the 
counsel have to provide evidence and cannot argue the motion.   That remains to be seen but in 
my view, it is better to dispose of this issue now rather than waiting for the certification motion.

 
[7] The second issue is that if the certification motion will have to be adjourned from the 
original target dates, counsel for the GoSendGo defendants wishes to bring a summary judgment 
motion.  I am advised that those parties had advised the plaintiff they would forebear doing so if 
the certification motion was to move along expeditiously but in light of the delay, now expect they 
will have instructions to proceed. 
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[8] In summary, I have agreed to deal with the settlement / stay motion before the certification 
motion and to adjust the timetable for the certification motion to take the late delivery of the 
materials and the preliminary motion into account.  

 
[9] In terms of scheduling, counsel will recall that pursuant to the previous endorsement, they 
were to have kept March 11, 2026 and the dates in July available.  It seems unlikely that the March 
date will be suitable but if earlier dates cannot be found, the July dates may be appropriate for one 
or more of the motions. 

 
[10] The court therefore orders and directs as follows: 

 
a) The timetable established for the certification motion on July 31, 2025 is amended. 

  
b) The plaintiffs shall serve the certification record by February 6, 2026. 

 
c) The deadline for the defendants to serve responding affidavits is extended to dates to be set 

and the dates for the hearing of the certification motion will also be addressed at a future 
case conference.

d) The GiveSendGo defendants may bring a motion to stay the proceeding or for other relief 
based on alleged failure to disclose a settlement agreement.  The following timetable will 
apply: 
 
i) The moving party defendants shall serve their motion record (returnable on a date to 

be fixed by the court) by February 13th, 2026. 

ii) All other defendants who wish to bring the same motion or to support the motion shall 
serve their motion records by February 23rd, 2026.  If Mr. Eros will be a moving party, 
he shall comply with this deadline.  If he will be a responding party then he will so 
indicate to the other parties and a deadline will be set for his materials at the case 
conference. 

 
iii) There will be a case conference on March 4, 2026 at 9:00 a.m. by videoconference to 

set a timetable for responding materials, cross examination, to fix a return date and for 
other directions.  

 
iv) Unless otherwise directed, the coordinates for the March 4 videoconference will be as 

follows: 
 

 
e) A timetable for the remaining steps in the certification motion will be established following 

the motion for a stay unless the court otherwise orders. 
  






