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I, JAMES MCMURTRY, of the  in the Province of British Columbia, SOLEMNLY 

AFFIRM AND DECLARE: 

1. I am the petitioner in this matter and, as such, have personal knowledge of the facts herein 

deposed, except where based on information and belief, in which case I state the source and believe 

the same to be true. 

2. I am a resident in the . I have been a schoolteacher for over 40 years. 

3. I was employed by the Board of Education of School District No. 34 (Abbotsford) (the 
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“Employer”) as an on-call public school teacher from 2019 until my termination in June 2023, as 

described below. 

4. During my tenure, my employment relationship with the Employer was governed by two 

agreements: (1) an agreement entitled “Provincial Collective Agreement – July 1, 2022 to June 30, 

2025 – Common Provincial Articles” between the B.C. Public School Employers’ Association and 

British Columbia Teachers’ Federation, a copy of which is attached to this affidavit and marked 

as Exhibit “A”; and (2) an agreement entitled “A Working Document – Provincial Collective 

Agreement” between the British Columbia Public School Employers’ Association/The Board of 

Education of School District No. 34 and British Columbia Teachers’ Federation/The Abbotsford 

Teachers’ Union, a copy of which is attached to this affidavit and marked as Exhibit “B”. 

The First Incident 

5. On May 7, 2021, the Abbotsford News published an article entitled “Phil Anderson, 

Abbotsford Trustee Steps Away Temporarily: Social Media Comments.” The article described that 

Trustee Anderson was resigning from the school board following comments comparing mask 

mandates to slavery made on social media. 

6. On May 10, 2021 I wrote a letter to the editor to support Trustee Anderson’s right to 

freedom of expression. I criticized what I believed to be a mob-mentality driving the pressure on 

Trustee Anderson to resign. In writing my letter, I accidentally reversed the names of Trustee 

Anderson and the Board Chair, Stan Peterson. 

7. The next day, on May 11, 2021, I realized my mistake and wrote to the Abbotsford News 

noting my mistake and asking them to change the names. The article with my comments is attached 

to this affidavit and marked as Exhibit “C”. 
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The Second Incident 

8. On or about May 31, 2021, while acting as a substitute teacher for a  

class at , I made certain comments to students concerning the 

alleged finding of unmarked graves at the former Kamloops Residential School. That day, the 

school principal made a school-wide public announcement to the effect that unmarked graves had 

been found at the Kamloops Residential School. The announcement gave condolences and asked 

staff to talk with students if they wished to discuss the matter. 

9. In response to the announcement, I believed that I had been tasked with facilitating an in-

class discussion on the matter. I thus engaged the class in such a discussion. During the discussion, 

I sought to clarify who ran the residential schools in British Columbia between 1883 and 1996. I 

also invited the students to consider whether the term “mass murder” ought to be used given that 

no investigation had yet been completed. I also spoke about other historical causes of death among 

students in residential schools, including disease, fire, accidents and, in some cases, neglect. I 

agreed with the students that forced cultural assimilation took place at residential schools, and that 

that was a crime. I then attempted to end the discussion on a positive note, calling students’ 

attention to the fact that in 1865, the child mortality rate in Canada was one third; today it is 1.4%. 

I then invited them to not be complacent but work towards a better world. 

10. Later that day, the school administration walked me out of the classroom because I had 

facilitated this conversation. The following day, on June 1, 2021, I was suspended pending 

investigation. 

11. Following the investigation, a discipline hearing was held on January 25, 2022. A copy of 

the document package prepared by the Employer for the hearing is attached to this affidavit and 

marked as Exhibit “D”. The Employer characterized my comments as “inflammatory, 
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inappropriate, insensitive, and contrary to the [Employer’s] message of condolences and 

reconciliation.” I disagree. Rather, I believe that my comments were rational, reasonable, 

defensible and made in a good faith effort as an educator, to discuss the announcement – as 

requested by the principal – with students in a respectful, free and frank manner. 

The Termination 

12. On February 23, 2023, following a meeting held in camera on February 21, 2023, the 

Employer terminated my employment, for cause. One of the bases for my termination was my 

comments made to the students on May 31, 2021, described above. A copy of the termination letter 

dated February 23, 2023 is attached to this affidavit and marked as Exhibit “E”. 

13. The Employer also relied on separate allegations that I had made inappropriate comments, 

failed to follow COVID-19 safety protocols, been critical of the Employer, made a disrespectful 

comment to the school principal, and disclosed to others that I was under investigation. I also 

dispute those allegations.  

The Grievance 

14. My union, the British Columbia Teachers’ Federation (the “Union”) filed a grievance 

against my termination on June 22, 2023. The grievance letter sent by the Union is attached to this 

affidavit as Exhibit “F”. A mediation was subsequently held on September 15, 2025, which did 

not lead to a resolution.  

15. On October 2, 2025, the Union's counsel sent me an email stating that "...further efforts to 

negotiate a mediated resolve to your grievance would be futile..." On November 18, 2025, the 

Union's counsel again wrote, advising that the Union had decided not to proceed to arbitration with 

his grievance. Both emails are attached to this affidavit as Exhibit “G”. 
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The DFR Application 

16. On January 5, 2026, I applied under s. 12 of the Labour Relations Code (the “Code”) to the 

Labour Relations Board (the “Board”), arguing that the Union breached its duty of fair 

representation because its decision not to proceed to arbitration was arbitrary, discriminatory, and 

made in bad faith (the "DFR Application"). Unfortunately, due to a time limiting feature on the 

official copy of the DFR Application returned to me by the Board, I do not currently have access 

to the original PDF document. However, I copied the contents of the DFR Application into the 

body of an email provided to the Union’s counsel on January 7, 2026, a copy of which, including 

attachments, is attached as Exhibit “H” to this affidavit. 

17. On March 13, 2026, I emailed the Board to add information to my DFR Application. On 

March 18, 2026, I emailed the Board again to add further information to my DFR Application. I was 

informed that I needed to ask for permission to provide more information, so I compiled my requests 

and asked for permission. On March 19, 2026, the Board granted me permission to provide the 

additional information. The emails dated March 18-19, 2026, along with attachments, are attached to 

this affidavit as Exhibit “I”. 

18. On May 1, 2026, the Board rendered a discretionary decision (the “Initial Decision”) 

denying the DFR Application on the basis that it did not establish an apparent case that the Union's 

decision not to proceed to arbitration was arbitrary, discriminatory, or made in bad faith. The Initial 

Decision is attached to this affidavit as “Exhibit “J”. 

The Reconsideration Application 

19. I then applied under s. 141 of the Code for reconsideration of the Initial Decision. 

Unfortunately, due to a time limiting feature on the official copy of the DFR Application returned 

to me by the Board, I do not currently have access to the original PDF document. However, I 
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it at the Principal; and you repeatedly breached the direction of confidentiality concerning the 

investigation by disclosing that you were under investigation to students, trustees, senior management, 

numerous union officials and teacher dispatch staff. 

As you know, as a result of the findings related to the 2021 allegations, the School District's administration 

recommended your employment be terminated for just cause and a Board meeting was scheduled for 

January 2022. The meeting was adjourned so that you could commence medical leave and on the condition 

that you would not engage in: #social media posts, emails, correspondence or messages to trustees, staff 

or students, or to the broader community, in any way related to his relationship with the School Di.strict, 

his employment, School District policy, or any perceived grievance he has with respect to his employment: 

The Union confirmed by email that you agreed to this. 

However, you subsequently denied that you gave any such agreement and wrote to trustees, the Minister, 

Deputy Minister, various senior management, the Union and Abby News with the caption: #Re 

recommendation for my termination: another teacher immolationn. You also provided an interview with 

Rebel News, which was uploaded on November 6, 2022, during which you shared confidential information 

including extracts from the 2021 Investigation Report. As set out in the 2022 Investigation Report, your 

conduct was in breach of the Professional Standards for BC Educators, the School District's Policy 

AP 401· Social Media - Employees and violated your duty of fidelity to your employer. 

The Board of Education has obligations toward students and the public at large to take appropriate action 

when faced with serious teacher misconduct. Your employment is ended effective immediately. 

Sincerely, 

,..-:---. 
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DECISION OF THE BOARD 

I. NATURE OF APPLICATION 

1 The Applicant applies under Section 12 of the Labour Relations Code (the 
“Code”) alleging that the Union breached its duty of fair representation through its 
handling of his grievance in relation to the termination of his employment (the 
“Grievance”). 

2 Pursuant to Section 13 of the Code, I must first determine whether the 
Application (the “Application”) discloses an apparent breach of the Code. If I find no 
apparent breach, I must dismiss the Application.  

II. BACKGROUND 

3 The Employer dismissed the Applicant in February 2023, following his short 
tenure with that school district as an on-call public school teacher. Although the 
Application does not include the termination letter, the Applicant provided an email which 
included an excerpt from one of the investigation reports prepared prior to his termination 
that states: 

On May 31, 2021, while acting as the TTOC [Teacher Teaching on 
Call] for a Calculus 12 class, Mr. McMurtry made comments to 
students regarding the recent finding of unmarked graves at the 
former Kamloops Residential School of Indigenous Children that 
were inflammatory, inappropriate, insensitive, and contrary to the 
district’s message of condolences and reconciliation. 

4 After the termination of his employment, according to screenshots submitted with 
the Application, the Applicant continued to post statements publicly via social media such 
as the following: 

I was fired for denying mass murder of Native kids by teachers.  

* * * 

Will the Cowichan tribe do a land acknowledgment to the 
Richmond homeowners who lived there before them?  

* * * 

Only two students at the Kamloops Indian Residential School died 
there (both from accidents) between 1890 and 1978. Their bodies 
were returned to their families.  

5 Further, Union counsel says that the Applicant engaged in “consistent public 
disparagement of the school district”. 

405



 - 3 -  2026 BCLRB 113 

 

6 The Union filed a grievance against the termination in June 2023. It proceeded 
with that grievance through a mediation with arbitrator/mediator Ken Saunders on 
September 15, 2025 (the “Mediation”). The Mediation did not lead to a resolution of the 
grievance. An email from the Union’s counsel to the Applicant dated October 2, 2025, 
states: “It is now clear that further efforts to negotiate a mediated resolve to your 
grievance would be futile”. It should be noted here that the Applicant posted on social 
media the confidential and without prejudice Employer’s Mediation Brief and was ordered 
to remove it and to cease and desist from posting confidential materials. 

7 In that same October 2, 2025, email to the Applicant, Union counsel advised that 
it would consider whether to pursue the grievance to arbitration. In its email, it references 
and attaches the following documents, none of which were included in the Application: 

The employer’s asserted grounds for the termination are set out in 
the following attached documents  

1. Termination letter.  

2. November 5, 2021 report of Ray Prosser.  

3. January 25, 2022 report of Michele Radomski. 

4. February 7, 2023 report of Michele Radomski 

5. Employer’s Mediation Brief  

8 Further, the Union identified certain difficulties in proceeding to arbitration: 

While there may be room to take issue with certain allegations, as 
we discussed (and I know that you disagree with me on this), in my 
view, yours is a very difficult case. The breaches of confidentiality, 
the consistent public disparagement of the school district, and your 
lack of insight, remorse, or willingness to change would be 
exceedingly difficult to overcome at arbitration.  

9 Union counsel later wrote to the Applicant to advise him that the Union had 
decided not to proceed to arbitration: 

After considering all the relevant factors including all the 
information and documents that you provided, the BCTF has 
concluded that the grievance is very unlikely to succeed. 
Consequently, the BCTF will not be proceeding to arbitration, and 
the grievance will be withdrawn. 

* * * 

Since you were terminated in 2023, every effort was made to 
attempt to build a winnable case or to negotiate a resolve to the 
grievance. Multiple lawyers have reviewed the circumstances 
surrounding your termination (BCTF Legal, [another outside 
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counsel], and myself), we engage[d] with employer counsel, we 
tried mediation with Ken Saunders, and we carefully considered all 
of the relevant materials provided by the employer and yourself. 
Unfortunately, we have now reached a point where there is no 
reasonable prospect of a negotiated resolve to the grievance nor is 
there any reasonable prospect of building a winnable case at 
arbitration. 

We have also discussed on multiple occasions that the 
employment relationship between you and the school district is 
clearly damaged beyond repair. Even if the grievance was upheld 
(the chances of which are exceedingly low), the hundreds of 
thousands of dollars that you are seeking as damages in lieu of 
reinstatement is clearly unattainable – particularly given your short 
tenure with the school district. 

III. POSITION OF THE APPLICANT 

10 The Applicant alleges that the Union’s representation of him was arbitrary, 
discriminatory and in bad faith. The Application includes the following: 

   In November 2025 the BCTF ended my second grievance, saying 
once again that it wasn’t winnable. I consider this arbitrary. The 
union had stuck with me for years and dropped my file a year after 
the arbitrator, Ken Saunders, had finally been hired.  

I also consider this demonstrative of bad faith as the BCTF knew I 
hadn’t been fairly heard since 2019, for the investigators were 
chosen and remunerated by my employer and comically biased, 
one investigator being a manager in the Abbotsford School District. 

Moreover, I consider its decision not to take my file to arbitration to 
be discriminatory in a political sense. 

 Regarding the claim of discrimination in a “political sense”, the Applicant points to 
comments made by a former BCTF President that the Applicant was a “hate-filled racist” 
and comments allegedly made by one of the Union’s outside counsel comparing the 
Applicant to a holocaust denier, Jim Keegstra (R v. Keegstra [1990] 3 S.C.R. 697). 

11 The Applicant makes a series of further complaints against the Union, including 
that it allowed the Employer and the regulator (the Teacher Regulation Branch) to make 
up “hundreds of absurd allegations without evidence long after he had taught” and that he 
didn’t have an opportunity to argue his case at arbitration. 

12 He further states that the Union perpetuated a “falsehood” that children were 
buried at the Kamloops Residential School. 

13 Finally, the Applicant complains about a recent donation of $50,000 by the Union 
to refugees in Gaza when that money could have been spent on pursuing his grievance to 
arbitration. 
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IV. ANALYSIS AND DECISION 

14 A Section 12 application must provide sufficient evidence to disclose an apparent 
case that a union’s representation was arbitrary, discriminatory, or in bad faith to avoid 
dismissal (Judd, para. 76-77). The Applicant bears the burden of proof of establishing the 
Union breached its duty of fair representation. (Judd, para. 72). While the Board 
recognizes that applicants are not expected to be lawyers or labour relations practitioners, 
they do have a “legal task in front of them” when they file a Section 12 application (Judd, 
para. 75). 

15 I make the findings below in the context of the particulars as they have been 
provided by the Applicant. An applicant seeking a remedy must demonstrate that the 
respondent violated the Code. This involves, at a minimum, describing the conduct in 
question and how it violates an applicable statutory provision (Gary M. Steuart, BCLRB 
No. B3/2002, para. 17). This means an applicant must describe in detail exactly what was 
done and by whom, when, and how. In the present case, the Applicant does not provide 
his termination letter or clearly explain the Employer’s specific rationale for his dismissal. 
Further, the Applicant does not properly particularize how the Union’s decision to cease 
pursuing his grievance might amount to discrimination “in a political sense” (or how that 
decision was arbitrary or in bad faith) aside from broadly asserting this to be the case. 

16 I am largely left with the documentation provided with the Application, in which 
the Union provides a list of reasons for not pursuing the grievance which are, on their 
face, the types of considerations that would form the basis of a reasoned decision. It is 
not the Board’s role to go behind these reasons and unveil the Union’s alleged 
discriminatory motivations. It was incumbent on the Applicant to provide an appropriate 
evidentiary foundation on which I could find an apparent case such that it was necessary 
to seek submissions from the Union and Employer. The Applicant has not done so. 

17  The Board’s sole task in this matter is to determine whether the Application 
discloses an apparent breach of the Code by the Union in its representation of the 
Applicant. 

18 The Board does not sit in appeal of a Union’s assessment of the merits of a 
grievance or its decision to proceed, or not proceed, with a grievance to arbitration. 
Therefore, the correctness of the Union’s decision to withdraw the grievance after a failed 
mediation attempt is not under consideration here. Section 12 is designed to ensure that 
a union makes its decisions based on proper considerations (Judd, para. 44). A complaint 
under this provision is not a forum to appeal a union’s decision (Judd, para.44). Whether 
or not the union’s assessment of the merits is correct is not the issue (Judd, para.30). The 
Board only considers whether, in coming to its decision, the union represented its 
member in a manner that was arbitrary, discriminatory or in bad faith. 

19 The Board explained these terms in paragraphs 49 to 70 of Judd. A union 
engages in arbitrary representation where it: (a) fails to ensure it is aware of the relevant 
information; (b) does not make a reasoned decision; and/or (c) acts with blatant or 
reckless disregard of an employee’s interests (Judd, paras. 61-70 and 114). A union 
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engages in discriminatory representation where it engages in unequal treatment based 
on: (a) a prohibited ground under the Human Rights Code, R.S.B.C. 1996, c.210; and/or 
(b) personal favouritism (Judd, para. 56). A union engages in bad faith representation 
where its representation: (a) is for an improper purpose; and/or (b) has an intention to 
deceive (Judd, para. 49). 

20 As the exclusive bargaining agent for employees in a bargaining unit, trade 
unions are empowered to make decisions about the processing and resolution of 
grievances. It is a union, and not a grieving employee, who determines the approaches 
and strategies with respect to whether to pursue a grievance to arbitration. The union has 
a wide latitude in choosing the appropriate strategy – it is not up to the individual 
employee to dictate (Judd, paras. 94 and 95). 

21 The Board puts it this way in paragraph 42 of Judd: 

  When a union decides not to proceed with a grievance 
because of relevant workplace considerations – for instance, its 
interpretation of the collective agreement, the effect on other 
employees, or because in its assessment the grievance does 
not have sufficient merit – it is doing its job of representing the 
employees. The particular employee whose grievance was 
dropped may feel the union is not “representing” him or her. But 
deciding not to proceed with a grievance based on these kinds of 
factors is an essential part of the union’s job of representing 
employees as a whole. When a union acts based on considerations 
that are relevant to the workplace, or to its job of representing 
employees, it is free to decide what is the best course of action and 
such a decision will not amount to a violation of Section 12. 

[bolding added - italics in original] 

22 In regard to the Union’s donation and its decision not to proceed to arbitration, a 
union is entitled to consider the best use of its limited resources: 

… If, for example, an employee could insist that his or her 
dismissal grievance go to arbitration even where on a reasonable 
assessment there is no case, this could waste tens of thousands of 
dollars of the union’s resources, which come from employees’ 
dues.  

(Judd, para. 36) 

23 The emails from Union counsel to the Applicant set out above disclose that the 
Union was aware of the relevant information. The Union listed and attached the 
documents that disclosed the Employer’s grounds for terminating the Applicant’s 
employment and referenced breaches of confidentiality and public disparagement of the 
Employer. It determined that the employment relationship was damaged beyond repair 
and considered the fact that the Applicant had a short tenure with the Employer. The 
Applicant says that he was dismissed because of his political views. The Union was 
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aware of his belief that he was improperly dismissed but considered the other factors that 
contributed to the Employer’s decision and disagreed with the Applicant’s assessment of 
the strength of his grievance.  As stated in Joshua Gordon, 2026 BCLRB 17(Leave for 
Reconsideration of 2025 BCLRB 150): 

  In the present case, the Original Decision finds the Union 
was aware of the Applicant’s position – that he was only denied the 
tenure-tracked position for improper purposes – but disagreed with 
him in that regard…. The Union was entitled to consider the other 
factors that contribute to the Employer’s decision-making and 
decide for itself whether to pursue the grievance (Derek Pyne, 
BCLRB No. B94/2019 (para. 45). In that vein, the original decision 
finds the Union was entitled to rely on its own view of the grievance 
in deciding not to pursue it. 

* * * 

… In our view, the Union’s representation of the Applicant as a 
whole meets the standard imposed by Section 12. To that end, we 
find the Union was well aware of the Applicant’s belief that he was 
improperly denied the tenure-track position and on what basis, it 
just disagreed with him.  

(paras. 12 and 15) 

24 The Union’s emails to the Applicant show that the Union made a reasoned 
decision, based on relevant workplace considerations, to not proceed to arbitration. It 
reviewed the relevant information and made an assessment that the grievance did not 
have sufficient merit to proceed to arbitration and stated its reasons for that assessment. 
The Union considered the Applicant’s remarks made to the students, the breaches of 
confidentiality, the consistent public disparagement of the Employer, the Applicant’s lack 
of insight, remorse and willingness to change, as well as his short tenure with the 
Employer. It also considered whether the employment relationship was damaged beyond 
repair. The social media posts set out above are relevant considerations in the Union’s 
assessment of the strength of the Applicant’s case at arbitration. This post-termination 
conduct also demonstrates that the employment relationship was damaged beyond repair 
and is relevant to the Union’s view that an arbitration was unlikely to succeed. 

25  The Union also had engaged three lawyers to assist it with its decision. The fact 
that the Union obtained legal opinions on this matter “may be considered as some 
evidence that the union took a reasoned view of the grievance” (Judd, para. 65). It 
considered the amount of money the Applicant was seeking and the amount likely to be 
awarded in the unlikely event the grievance succeeded at arbitration. Based on these 
relevant considerations, the Union decided not to proceed to arbitration. 

26 Judd (para. 45) says to look at the Union’s representation, from beginning to end, 
and not to consider individual acts by the Union in its representation. Further, as stated in 
Franklyn Mayott, 2026 BCLRB 69 (“Mayott”): 
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  As noted above, it is a union, and not a grievor, who is 
responsible for deciding its negotiation and litigation strategies. In 
making these choices, a union might change its approach in 
response to factors such as changing circumstances, new 
information, and further analysis. As the Applicant has not 
alleged facts that disclose additional factors, such as the Union 
changing tactics for an improper purpose, I find that this allegation 
fails to disclose an apparent breach of Section 12. 

(para. 24, emphasis added) 

27 I find that the Union was aware of the relevant information (including the 
Applicant’s belief about why he was dismissed), made a reasoned decision, and did not 
act with blatant or reckless disregard of the Applicant’s interests. I therefore find that the 
Union was not arbitrary in its representation of the Applicant. 

28 The allegations of discrimination involve a comment by a former president of the 
Union and one of its outside counsel that were no longer involved at the time the decision 
was made to not proceed to arbitration.  The Applicant has provided no particulars as to 
how his political views at all (let alone as “political belief” is protected by the Human 
Rights Code) were a factor in the Union’s decision not to proceed to arbitration. Nothing in 
the Application discloses any link between the Applicant’s political views and the Union’s 
decision to withdraw the grievance. Further, the Union’s emails to the Applicant disclose a 
reasoned basis for not proceeding to arbitration. I therefore find that there was no unequal 
treatment of the Applicant based on a prohibited ground or personal favoritism. As a 
result, the Applicant has not established that the Union’s representation of him was 
discriminatory. 

29 With respect to the allegation of bad faith, I find that nothing in the Application 
discloses that the Union’s representation was for an improper purpose or that the Union 
had an intention to deceive. The Union was forthright with the Applicant about its decision 
to withdraw the grievance and the reasons for doing so. The Application discloses no 
improper purpose and shows that the Union was acting for the proper purpose of 
representing its members, including the Applicant. I therefore find that the Union’s 
representation of the Applicant was not in bad faith. The fact that the Union attempts to 
settle a matter and then decides not to pursue it to arbitration is not, in itself, evidence of 
bad faith. Nor is it bad faith for a Union to change its approach after an arbitrator has 
been appointed, provided that it takes into account relevant workplace considerations in 
doing so   

30 The Applicant’s complaint that “I was not able to see or test the evidence against 
me or have an impartial judge, or know my accusers, or call witnesses, or cross examine 
their witnesses” is another way of saying that the Applicant did not get to proceed to 
arbitration.  Section 12 does not guarantee an individual the right to arbitration, provided 
that the Union’s decision not to proceed is made based on relevant workplace 
considerations. The reasons above show that the Union made a reasoned decision to not 
proceed to arbitration, based on relevant workplace considerations that it disclosed to the 
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Applicant. In all the circumstances, I find that the Union’s representation of the Applicant 
was not conducted in a manner that was arbitrary, discriminatory or in bad faith. 

V. CONCLUSION 
For the reasons set out above, I dismiss the Application pursuant to Section 13 of 

the Code. 
 

LABOUR RELATIONS BOARD 

Don Richards 

DON RICHARDS 

VICE-CHAIR 
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This is Exhibit “K” referred to in the Affidavit  

of James McMurtry sworn before me this 

23rd day of July, 2026. 

________________________________ 

Barrister & Solicitor
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of James McMurtry sworn before me this 

23rd day of July, 2026. 

________________________________ 

Barrister & Solicitor
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DECISION OF THE BOARD 
 

1  The Applicant applies under Section 141 of the Labour Relations Code (the 
“Code”) for leave and reconsideration of 2026 BCLRB 113 (the “Original Decision”). The 
Original Decision dismisses the Applicant’s duty of fair representation complaint against 
the Union. The Applicant says the Original Decision errs in finding that he did not establish 
an apparent breach of the Code. 

2  An application for leave and reconsideration must demonstrate a good arguable 
case of sufficient merit that it may succeed on one of the established grounds for 
reconsideration (Brinco Coal Mining Corporation, BCLRB No. B74/93 (Leave for 
Reconsideration of BCLRB No. B6/93) (“Brinco”)). Reconsideration is not an opportunity 
to argue the case before a different panel of the Board in hopes of achieving a better 
outcome. Rather, the applicant must show there is a serious question as to the 
correctness or fairness of the original decision.  

3  The Applicant says the Original Decision erred in finding that he did not 
particularize a basis on which to find the Union refused to pursue his grievance because 
of discrimination on the basis of political belief. He says he argued that the Union 
“engaged in discriminatory representation and unequal treatment based on a prohibited 
ground under the Human Rights Code, specifically: ‘A trade union [cannot] discriminate 
against any person or member because of political belief’”. He says: 

… the political belief of the BCTF, as it still publishes on its website 
… is that there are “215 Le Estcwicwéy [The Missing]” children 
“buried at [The] Kamloops Indian Residential School,” which it 
directs teachers “to honour.” My political belief is in opposition to the 
aforesaid. 

I was removed from class and career by my employer the day (May 
31, 2021) I said there were no 215 missing children, no murders, and 
no children buried in unmarked or mass graves at KIRS. … Both my 
union and employer continue to deceive and perpetuate a falsehood, 
which can be categorized as bad faith in light of the fact I was 
removed for objecting to this falsehood. 

The Applicant also identifies a number of incidents in which he says the Union called him 
a “denier”, a “racist”, and a “hate-filled racist” because he holds these beliefs. 

4  Whether or not the Union or the Employer discriminated against the Applicant on 
the basis of political belief or otherwise is generally a matter for the Human Rights Tribunal 
to decide. The Board’s only role under Section 12 is to determine whether a union’s 
representation of an employee was motivated by discrimination. In the Applicant’s case, 
the Original Decision finds he did not establish that the Union’s representation of him was 
motivated by discrimination and his application does not show an apparent breach of the 
Code as a result. For the reasons that follow, we agree with the Original Decision in this 
regard. 
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5  A union will not breach its duty of fair representation just because it characterizes 
the nature of the dispute differently than the employee (James W.D. Judd, BCLRB No. 
B63/2003 (“Judd”), para. 39; Joshua Gordon (2026 BCLRB 17 (Leave for 
Reconsideration of 2025 BCLRB 150) (“Gordon”), para. 10). Similarly, an original panel 
does not err just because it accepts the union’s characterization of the dispute and not 
the applicant’s (Gordon, para. 12).  

6  In Gordon, the applicant said he was denied a tenure-tracked academic position 
because of his vocal opposition to the university’s commitment to diversity, equity, and 
inclusion (para. 2). Among other things, the applicant said his views amounted to 
protected political belief and the union’s refusal to grieve on his behalf was discriminatory 
and designed to shield other union members who he said were complicit in the employer’s 
misconduct (Gordon, paras. 2-3). The Board considered the applicant’s view in this regard 
in light of the union’s own explanation for why it declined to pursue his grievance (Gordon, 
para. 10). On that basis, the Board found the union made its decision on the basis of the 
kinds of relevant workplace factors that it was entitled to consider, regardless of how the 
applicant attempted to characterize the dispute (Gordon, para. 10). 

7  In the present case, the Original Decision finds the Applicant and the Union 
disagreed about how the dispute should be characterized (para. 27). In the Applicant’s 
view, he was dismissed purely for expressing a politically protected view that failed to 
align with the “falsehood” endorsed by the Union. The Union’s correspondence, however, 
presents a broader review of the Applicant’s conduct, both the conduct giving rise to the 
termination and his conduct following that termination (paras. 8-9). The Original Decision 
considers the Applicant’s position in light of the Union’s explanation for why it was 
declining to pursue his grievance, which included: the nature of the remarks the Applicant 
made to students; the breaches of confidentiality; the consistent public disparagement of 
the Employer; the Applicant’s lack of insight, remorse, or willingness to change; and his 
short tenure with the Employer (para. 24). We agree with the Original Decision that these 
were relevant workplace factors that the Union was entitled to consider, regardless of 
how the Applicant characterized the dispute. We find the Applicant has not raised a 
serious question as to the correctness or fairness of the Original Decision’s conclusion 
that the Section 12 application did not establish an apparent breach of the Code.  

8  The Applicant says the Union “operated in bad faith” by promising him that it would 
endeavor to make him whole when it never allowed him to be fairly heard. He says the 
mediation lasted 20 minutes and the mediator “had no interest in hearing from me” and 
the Employer offered “neither reinstatement nor compensation in any form”. He also says 
the Union “did not even submit a mediation brief” on his behalf. These arguments were 
made to, and rejected by, the original panel (para. 29). Reconsideration is not an 
opportunity to argue the case before a different panel of the Board in hopes of achieving 
a different outcome. 

9  The Applicant also says the Union denied him arbitration, and a chance to be fairly 
heard, which is a “patent violation of natural justice”. This argument was also made to, 
and rejected by, the original panel (para. 30). In any event, as the Original Decision points 
out, it is the union, not the employee, who is a party to the grievance, and it is the union, 
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not the employee, who is entitled to a fair hearing throughout that process (para. 30, see 
also, Susan Cunningham, 2024 BCLRB 64 (Leave for Reconsideration of 2024 BCLRB 
41), para. 19). The Applicant did not have a right to procedural fairness in the grievance 
process; therefore, he could not be, and was not, denied procedural fairness.  

10  Finally, the Applicant says “most egregious” for him is that the original panel does 
not reference his “case” in the Original Decision. He says the original panel is “seemingly 
uninterested that the allegations against [him] are all false. [The original panel] is 
seemingly uninterested that [his] case has attracted international attention because of 
how wrongfully [he] was treated. [The original panel] focuses only on whether the union 
went through the motions set out in the Code”. It is not the Board’s role on Section 12 to 
decide who in a workplace dispute is “right”; rather, the Board’s role is to examine whether 
the union’s representation of an individual in response to a workplace dispute was 
arbitrary, discriminatory, or in bad faith (Judd, para. 30; Hardyal Dhanoa, BCLRB No. 
B255/99, para. 71). For the reasons given above, we find the Applicant does not raise a 
serious question as to the correctness or fairness of the Original Decision’s conclusion 
that his application did not show an apparent breach of the Code in this regard.  

11  The application for leave and reconsideration is dismissed (RG Properties Ltd., 
BCLRB No. B378/2003 (Leave for Reconsideration of BCLRB No. B252/2003)).  
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