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PART 1 - FACTS: BACKGROUND AND CONTEXT

A. Procedural History

1. The appellant, Yue (Roger) Song (“Song™), filed an application for judicial review alleging:
A) the respondent, the Law Society of Alberta (the “LSA”), is acting ultra vires by the adoption and
promotion of various postmodern ideologies (the “Political Objectives” or “POs”) including
Critical Race Theory, critical legal theory, and postcolonialism (the “Theories”, which are
“Theoretical); B) the Theories are directly hostile to his Christian faith and to the Constitution,
including to its embedded principles (including reason, objectivity, the dignity of the individual, the
rule of law, liberalism, repugnance for discrimination and stereotype, pluralism, and democracy —
collectively, the “Constitutional Principles”) and to the “Western” legal system necessary to
support it; C) the LSA’s POs are being effected through various means (the “Impugned Conduct”)?
including redefining “competence”® and “ethics”# to mean compliance with the Theories and
mandating “education” to promote such compliance®; D) the LSA’s objective is to “radically
transform” the Canadian legal system, including its laws and the Constitution, by substituting its
embedded Constitutional Principles and supporting institutions with contradictory, Theoretical,
principles and institutions; and E) the LSA is pursuing such POs by, inter alia, encouraging lawyers
to adopt an “agenda” to “dismantle” such principles and institutions by the way they practice law,
which political agenda is called “cultural competence” (“CC”) — change the lawyer to change the

law.

2. These are extraordinary allegations. If true, the LSA is: A) violating its primary statutory
duty to uphold the rule of law by preserving the independence of lawyers from, most especially,
political interference; B) interfering with the bar’s duties of loyalty to the Constitution and clients;
C) abusing its statutory powers by appropriating democratic power to itself; and D) thereby

! Amended Originating Application, filed January 19, 2024 (“OA”) (Appeal Record, Parts 1 and 2,
filed February 9, 2026 (“AR”), pp. 4-14).

2 0A, para. 48 (AR p. 22).

3 Professional Development Profile (the “Profile”), Certified Record of Proceedings, filed April 8,
2024 (“CRP”), pp. 179, Extracts of Key Evidence (the “EKE”), p. 205).

4 Code of Conduct, Part 6.3 (“Code 6.3”), Affidavit of Yue (Roger) Song, filed December 21, 2023
(*Songl”), Ex. “G”, pp. 257-262 (EKE pp. 80-84).

5 Rules of the Law Society of Alberta (the “Rules™), Rules 67.2-67.4, and Song1, Ex. “X” (“The
Path”) (EKE p. 89).



perverting the law away from the Constitutional Principles and towards the “Anti-Constitutional”®

Theories.

3. And yet none of these allegations were substantively heard by the lower Court. On September
12, 2025, the Honourable Justice S.L. Kachur dismissed the OA” because, inter alia: A) these were
not questions of law of central importance to the legal system as a whole®; B) the Court had neither

the capacity nor legitimacy to even inform itself as to the LSA’s objectives and political interference,

much less to disallow it;° and C) evidence of the POs was broadly inadmissible.® The alleged
constitutional abuses were basically ignored. Worse, the Reasons grant the LSA (and every other
statutory delegate in Alberta engaging in abuses similar to those alleged) effective immunity from
judicial review. While the judgment relied on numerous errors, only some of which are addressed
herein, it raises a more fundamental question. If the judiciary is truly powerless to scrutinize or
prohibit the actions of a key statutory delegate within the legal system alleged to be working to

subvert the Constitution, what is left of its role as the Constitution’s “guardian”?**

4, In support of the OA, Song filed two affidavits totalling 1400 pages;'? an expert report;*3
and 285 pages of dense, concise, and meticulously cited written argument.* For an issue of this
magnitude, oral argument was very brief (about 5 hours) and highly generalized, focusing only on
some key issues and questions. Song repeatedly emphasized that he was placing heavy reliance on
written argument,® as repeatedly acknowledged by the Court.'® However, the Justice failed to
summarize, let alone analyze, most of Song’s evidence and argument. Song’s central claim was

relegated to a single paragraph within the standard of review analysis where it was characterized as

6 OA, para. 15.

7 Reasons for Decision of Justice Kachur, dated September 12, 2025 (“Reasons”) (AR p. 15-39).
¢ Reasons, para. 42 (AR p. 21).

9 Reasons, paras. 29-30 (AR p. 20).

10 Reasons, paras. 57-64 (AR pp. 23-25).

1 Hunter et al. v. Southam Inc., [1984] 2 SCR 145, p. 169.

2 Songl and the Affidavit of Yue Song, filed April 4, 2025 (“Song2”).

3 Affidavit of Joanna Williams, filed October 27, 2023 (the “Report”).

“ Amended Brief of the Applicant, filed April 7, 2025 (the “Brief”), Applicant’s Surreply Brief,
filed April 23, 2025 (the “Surreply”); the LSA filed its Written Submissions on April 8, 2025 (the
“LSA’s Brief”).

15 Appeal Record, Part 3, Transcript of Proceedings, filed January 20, 2026 (“Tx”), 11:32-34,
48:23-25, 49:26-27, 110:26-27 and 113:6-7.

6 E.g. “I know there’s a lot more you want to say ... there is a lot more in your brief ...” at T,
60:14-15.



a mere “assertion.”’ Postmodernism was mentioned once and nowhere explained. '8 Further, many
of Song’s specific arguments were badly misconstrued or completely ignored — even where such
arguments squarely anticipated the Reasons and therefore “crie[d] out for some explanatory

analysis.” 1°

5. Song’s case is therefore largely absent from this Honourable Court’s record, which creates a
serious barrier to meaningful appellate review. Song has consistently warned that justice requires
competence with the Theories, which are “difficult and obscure”?® and clarity as to the objective
meaning of jargon (like CC).2! It must be understood, inter alia: A) how and why the Theories reject
the Constitutional Principles; B) why, “[t]he most important theoretical concept for [CC] is that all
experience is constructed”;?? C) the implications for our Constitution which depends on the rule of
law; D) what “radical” “transformative agenda” the “culturally competent” lawyer adopts; 2and E)
why the rule of law depends on an independent bar, free from political interference.

6. Song applied twice to the Case Management Officer (“CMQ?”) for permission to file the
lower court briefs in this Court (and once to file just excerpts) which applications were denied and
then unsuccessfully appealed. 2 The CMO confirmed Song may, at least, offer the panel copies of
the briefs, which are hereby offered. Song’s comprehensive argument cannot be meaningfully
restated within these 33 pages, much less while leaving space to discuss errors. If the panel does not
read the Report, the Articles (see para. 9 below) and the briefs, meaningful appellate review is at
serious risk. The risk arises primarily from the principle that, to succeed on appeal, errors must have
materially affected the outcome.?® So, for example, the panel might conclude, as the CMO

anticipated, that Song’s central claims are absent from the Reasons because they were,

17 Reasons, para. 42 (AR pp. 21-22).

18 Reasons, para. 24 (AR p. 19).

19 See discussion below at para. 17.

2 Brief, para. 8; see also OA, para. 16(a) (AR p. 7) and Brief, para. 303.

21 Surreply, Section I11.

22 Songl, Ex. “RRR”, p. 880 (EKE p. 178).

2 Song2, Ex. “J7, p. 245 (EKE p. 424).

24 All of such argument is primarily at Brief, pp. 33-53 and 76-166.

% February 5, 2026, application (denied March 9, 2026); March 19, 2026, application (denied May
7, 2026); appeal to the Honourable Justice J. B. Hawkes (dismissed July 30, 2026); September 3,
2026, application (denied September 25, 2026).

% Rule 14.75(2) and Van de Perre v Edwards, 2001 SCC 60, para. 5



“[un]necessary to address in deciding the application.”?’ However, to rest its decision on this basis
without having reviewing the briefs, seems to require certain assumptions including that the
unaddressed arguments were either irrelevant or lacked merit. Song therefore submits that, if the
briefs are not reviewed, meaningful appellate review requires proceeding on the basis that this factum
accurately summarizes meritorious arguments that were put to Kachur J. The CMO’s denials were
premised on the facts that the LSA was not “denying that certain submissions were made”?® and,
having reviewed a draft of this factum, that Song had reasonably summarized “important aspects of
the briefs.”?® Apart from bare and vague denials,3® the LSA made no attempt to rebut Song’s
argument summarized at paragraphs 1 and 9 to 11 herein. As stated by its counsel, “I do not intend

to address those issues.” 3!

7. Finally, the CMO based her denials on the rule that an appeal is not an opportunity to repeat
the trial but is to identify and, if necessary, correct errors.®? Song therefore submits that, if this panel
intends to exercise its discretion under Rule 14.75(1)(c) to decide any issues for itself, justice requires

review of any relevant argument from the briefs.
B. Song’s Missing Argument

8. The Brief, Part I11.B, demonstrates, inter alia: before 2008 continuing professional
development (“CPD”) was left to the independent judgment of professionals under Rule 3.1-2;
Alberta consumers were highly satisfied with legal services; and the LSA had certain core values
and strategic goals consistent with its statutory mandate. *3

9. Part 11.C (“Strategic Shift”) demonstrates, inter alia: A) the LSA commissioned an articling

survey (the “Survey”, which was “Not Produced”3* by the LSA) showing 32% of self-selecting

27 CMO’s May 7, 2026, decision, para. 16.

%2 CMO’s May 7, 2026, decision, para. 17 and September 25, 2026, decision, para. 15.

2 CMOQO’s September 25, 2026, decision, para. 11.

% LSA’s Brief, paras. 62, 93.c, 100, and 129.

31TX, 61:31-32.

%2 CMO’s March 9, 2026, decision, paras. 19 and 25; see also LaTrace v Warkentin Building
Movers Virden Inc, 2026 ABCA 25, para. 20

3% Song had considered including all references to argument, evidence, and caselaw in this Part, but
the factum page limit simply does not permit it. Some key references are provided.

#Songz, Ex. “B”, p. 86 (EKE p. 315); discussed at Reasons, paras. 99, 102, 119 (AR pp. 30-31,
33); “Not Produced” herein means a record was relied on by the LSA, as evidenced in the CRP,
but was not produced in the CRP. Only a few such deficiencies are addressed in this factum.



respondents reported “discrimination or harassment”*® during articles (see para. 43 below: the
Survey evidenced very little); B) in late 2019 (on the basis of no discernible evidence, perhaps based
only on an assumption®®) the LSA fundamentally changed its values and goals so as to adopt and
promote the Theories (i.e. the POs) including within its “Regulatory Objectives” (the “ROs”,
discussed below);3” C) the LSA’s President authored a memorandum?® which recommended
mandatory CC training based on an assumption and/or the Survey; D) “The Path”*° (Not Produced)
was selected as mandatory CC training relying on a “Furlong Report”#° (Not Produced) which
itself relied on academic articles*! (the “Articles”, Not Produced); E) there was no apparent due
diligence on the Path (i.e. was it: created by a trusted organization, accurate, relevant, useful, or
Theoretical and, if so, was that consistent with the LSA’s statutory objectives*?; or was it sound
policy to promote the Theories including the enhanced racial segregation of indigenous Canadians
within legal systems characterized by postmodern relativism?#3); F) the Path was mandated for
various reasons (the BLM movement and CC being deemed a “core” competency**) neither
explained nor supported by evidence, and with no regard to the independence of the bar, the rule of

law, the Constitution, or whether a “radical” “transformative agenda” to “decolonize”“® Canada was

% All emphasis in this factum is added.

% CRP, p. 340 (EKE p. 284).

7 Songl, Ex. “B”, p. 62; Ex. “C”, p. 70 (EKE p. 70), Ex. “E”, p. 101 (EKE p. 73).

% Reasons, para. 99 (AR p. 30); CRP, p. 338 (EKE p. 282).

¥ Songl, Ex. “X” (EKE p. 89).

“ CRP, p. 398 (EKE p. 298); see Song2, Ex. “A” (EKE p. 305).

“.Song2, Ex. "A", p. 62 (EKE p. 312); for the Articles see Song2, Ex. “J” (EKE p. 409) (Parmar,
Pooja, Reconciliation and Ethical Lawyering: Some Thoughts on Cultural Competence, the
“Parmar Article”), Ex. “K” (EKE p. 441) (Aastha, Madaan, Cultural Competency and the
Practice of Law in the 21% Century, the “Madaan Article”), Ex. “L” (EKE p. 447) (Tully, L.
Danielle, The Cultural (Re)Turn: The Case for Teaching Culturally Responsive Lawyering, the
“Tully Article™); also included in the term “Articles” shall be Songl, Ex. “RRR” (EKE p. 172)
(Adams, Travis, Cultural Competency: A Necessary Skill for the 21st Century Attorney, the
“Adams Article”).

2 Trusted organization? Its primary researcher was associated with Nationhood Council House,
which invites lawyers to “correct” the “land theft” facilitated by the Constitution *“as they go about
their livelihoods” (see Song2, Ex. “D” and “E”) (EKE p. 405). Accurate? No, for example, Sir
John A. MacDonald did not bring in the Indian Act, and it did not contain the clauses stated (see
The Path at Song1, Ex. “X”, p. 453 (EKE p. 90) vs. Song2, paras. 18-19, Ex. “Q” and “R” (EKE
pp. 303-304)). Theoretical? Yes, see the Report.

“ Brief, Parts IV.B and IV.C.

“ CRP, p. 285 (EKE p. 254).

% .Song2, Ex. “J”, p. 245 (EKE p. 409).



intra vires; G) relying on the Furlong Report and its author, the LSA developed a new competency
program (including the Profile which failed “validation” as to its “diversity, equity, and inclusion”
and “truth and reconciliation” domains, but such domains were retained based on Furlong’s
recommended “interpretation” (Not Produced)); H) the LSA acknowledged “competence” may
cause confusion as to the Profile’s purpose, so its title does not include that word; I) while the LSA
claimed the Profile “sets out the competencies that are important to maintain a safe, effective, and
sustainable legal practice”*® that assertion was nowhere explained or evidenced;*’ J) relying on
another doubtful survey®® (Not Produced) the LSA released a public “Acknowledgement of
Systemic Discrimination” (Not Produced in full, the “Acknowledgment”)*° which, despite the LSA
having been specifically warned that such survey related only to race, acknowledged (without
evidence) that Canada’s justice system was also “systemic[ally] discriminat[ory]” on the basis of
age, culture, disability, gender, religion, sexual orientation, and socio-economic status; and K)
amendments to Code 6.3 were adopted in reliance on “considerable empirical and anecdotal
evidence” that harassment and discrimination (“H&D”) were “prevalent” (Not Disclosed, but

included the Survey).

10. By reference to scores of authorities and secondary sources,® Part I11.A demonstrates: A)
Canada’s Constitutional Principles and institutional requirements; B) these are interrelated and
interdependent (e.g. without political non-interference, the rule of law is compromised and the
democratic will is subverted); C) the rule of law is the sinew which binds together Canada’s entire
constitutional project (as acknowledged in the opening words to the Canadian Charter of Rights and
Freedoms (the “Charter”)); D) the rule of law has substantive requirements (there are clear rules
which apply equally to all) and institutional requirements (an independent, impartial judiciary, loyal
to the Constitution, and an independent bar, free of political interference, loyal to the Constitution
and to the clients’ interests); E) lawyers can, in their professional practice, “pervert” the law in many

% CRP, p. 183 (EKE p. 209).

47 Brief, para. 84: a selected “task force” came up with the competencies based on their “own
expertise” but not, apparently, on the basis of evidence of professional negligence, defalcation,
misconduct, etc.

% Songl, Ex. “H”, “17, “J”, “K” and Song2, Ex. “I”, p. 227.

“Songl, Ex. “N”, p. 338 (EKE p. 85).

% Which are included in the Table of Authorities and indicated with an asterisk.



ways and thereby undermine or destroy the rule of law;>* F) regulation of the bar must therefore be
structured to assiduously insulate lawyers from political interference;® and G) that the “public
interest” is objectively served by the availability to citizens of independent, loyal, resolute, and
competent lawyers.

11. Part IV.B.V (“Theories”) demonstrates: A) the LSA’s adopted Theories start from the
premise that there is no such thing as “the truth”, there is only relative truth based on intersectional
perspective, power, and oppression; B) the LSA’s Theories reject “grand narratives” like Christianity
and the Enlightenment including the Constitutional Principles and the liberal democratic legal order
described in para. 10 above; C) these things are rejected because they are mere “shams” to oppress
racial and other minorities; D) incorporating the Theories into Canada’s legal system will necessarily
damage if not destroy the rule of law and the Constitution (e.g. the Theories reject reason and the
claim that words have “objective” meaning); E) the LSA refers to such principles and institutions
when referencing, inter alia, “inequitable principles historically embedded in our systems and
institutions”;®® F) the Theories prescribe “professional” conduct like “decolonization” and
“dismantling systemic inequalities and barriers”> which mean, essentially, that lawyers should
destroy such “oppressive” principles (within Canada’s justice system, laws, and Constitution) by
changing the way they practice law (i.e. by shifting their legal “culture”); G) these POs are pursued
by the LSA including by Rules 67.2 — 67.4, the Path, the Profile, and Code 6.3; and H) the LSA’s
POs therefore represent an attack on the Constitution and, as such, are an “Abuse of Subversive
Objectives” (defined in the Brief and used throughout®®, but absent from the Reasons). In a nutshell:

St E.g. in Roncarelli v Duplessis, [1959] SCR 121 (“Roncarelli”), the Premier perverted the rule of
law by pursuing an objective “knowingly foreign” to liquor regulation: religious persecution (para.
42).

52 Canada (Attorney General) v Law Society of British Columbia, [1982] 2 S.C.R. 307 (“Canada v
LSBC”), pp. 335-336.

8 Songl, Ex. “N”, p. 339 (EKE p. 86).

5 See Parmar Article (EKE p. 409) and Profile indicator 3.2 at CRP, p. 190 (EKE p. 216).

% Defined at Brief, paras. 290-291; argued at Brief, paras. 298, 673 and 718 (Rule 67.4 and the
Profile is so broadly worded as to permit an ~), 303, 304, 380 (seeking to undermine the rule of
law and other constitutional principles is an ~), 400, 413, 452, 460 (seeking to undermine loyalty to
the law is an ~), 537 (seeking to undermine loyalty to the client is an ~), 559 (seeking to deny and
degrade the dignity of the individual is an ~), 594 (promoting discrimination and stereotype is an
~), 631 (enforcement of dogma is a ~), 643 (social experimentation is an ~), 708 (Code’s
incorporation of Theories is an ~), and 252 (pursuing objectives outside the Legal Profession Act,
RSA 2000, c L-8 (“LPA”) isan ~).
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“[t]he LSA’s actions influence lawyer composition and conduct so as to pervert the law in its
application and so as to convert the justice system into a legislative entity”>® — one which is hostile

to the Constitution.

PART 2 - GROUNDS OF APPEAL

12. It is respectfully submitted that the Honourable Justice erred in law®’ by: A) misstating the
correct legal tests; B) failing to apply the correct legal tests; C) applying the wrong legal tests
including various Invented Principles (i.e. novel principles not recognized in law, see para. 24
below); and D) systematically “Failing to Engage” with Song’s case — there was no substantive

hearing (see definition at para. 17 below).

PART 3 - STANDARD OF REVIEW

13. As questions of law or extricable questions of law, the standard of review is correctness.

PART 4 - ARGUMENT

A. Misconstruction of the Principles of Justiciability

14. Kachur J. made several errors of law by applying the wrong legal test of justiciability. Arising
from an initial failure to distinguish the (legal) questions put to the Court, from the (political) subject
matter of such questions, the Justice effectively determined that anything touching on “politics” was
non-justiciable and should be ignored. The principles are more nuanced. As set out in Highwood
Congregation of Jehovah’s Witnesses v Wall, [2018] 1 S.C.R. 750 (*Highwood”, para. 34),
substantive justiciability>® depends on a court having both the constitutional legitimacy and

institutional capacity to answer the question(s) put to it. Legitimacy: Arising from the constitutional

separation of powers, “political” decisions are the legitimate domain only of legislatures and the duly

authorized executive®® — not the Courts and not, for that matter, the legal profession or its regulator.

% OA, paras. 15-19 (AR pp. 6-8); Brief, para. 185.

5 Housen v Nikolaisen, 2002 SCC 33 (“Housen™), paras. 8, 9, 27 to 36.

% Housen, para. 28.

5 As opposed to procedural justiciability (standing, ripeness, and mootness - see Lorne M. Sossin
& Gerard Kennedy, Boundaries of Judicial Review: The Law of Justiciability in Canada, 3rd ed
(Toronto: Thomson Reuters/Carswell, 2024) (“Sossin”) at s. 1.2.).

60 Reference re Canada Assistance Plan (Canada), [1991] 2 S.C.R. 525 (“CAP Reference”), para.
33; Operation Dismantle Inc v R, [1985] 1 S.C.R. 441 (“Operation Dismantle”), para. 64; and
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This includes matters of social and economic policy,®* democratic decisions like whether to
secede, 2 and “weighty matters of state ... [like] ... whether the government’s defence policy is
sound ...”®3 Similarly, deference is owed to statutory delegates in respect for the legislatures’ choice
to delegate certain decisions to them.% Capacity: Courts are not equipped to answer certain
questions including: A) matters which are essentially matters of preference, because there is no
objective standard which can be applied;® B) “polycentric” decisions in which a change has

cascading effects (e.g. electoral redistricting®®); or C) determinations of religious doctrine.®’

15. A question is not, however, rendered non-justiciable because it has political or religious
subject matter. Roncarelli, for example, was decided because of the religious nature of Duplessis’s
objectives. As stated in De Smith’s, “discretion has been described as the ‘hole in the [legal]
doughnut,” but that hole is not automatically a lawless void.”®® Rather, the question which is
generally not justiciable is whether a policy (or religious) decision is “wise” or “sound”. The Court

may not substitute its “... opinion on the merits for the opinion of the person or body to whom a

discretionary decision-making power has been committed,”®® but it may (and often, must) conduct

judicial review of that decision. For example, while the Court: A) may not “usurp any democratic

decision” it may “answer questions as to the legal framework in which the democratic decision is to
be taken;”’® B) may not decide matters of religious dogma it may confirm consistency with rules,
natural justice, and bona fides (*... the fact that a dispute has a religious aspect does not by itself

make it non-justiciable"t); and C) may not (often) review on the standard of correctness, it must

Lord Woolf, et al, De Smith’s Judicial Review, 7" ed (London: Sweet and Maxwell, 2013) (“De
Smith’s”), s. 1-033.

61 De Smith’s, s. 1-033; see, for example, CAP Reference (whether to reduce pension
contributions).

62 Reference re Secession of Quebec, [1998] 2 S.C.R. 217 (“Secession Ref.”), para. 27.
63 Operation Dismantle, paras. 63-64.

8 Dunsmuir v New Brunswick, 2008 SCC 9 (“Dunsmuir”), paras. 27 and 48.

% De Smith’s, s. 1-039.

% De Smith’s, s. 1-042.

7 Highwood, para. 36.

% De Smith’s, s. 1-032.

6 Operation Dismantle, para. 63.

70 Secession Ref., para. 27.

"t Highwood, paras. 36-37.
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ensure the decision is intra vires, reasonable, legal, fair, 2 constitutional,  etc. In fact, while “... the
Courts will not question the wisdom of enactments which ... are within the competence of the
Legislatures ... it is the high duty of this Court to ensure that the Legislatures do not ... engage in
the illegal exercise of power.””* Therefore, non-justiciability applies only if and to the extent’ a

question put to the Court is beyond its legitimacy and capacity. In Operation Dismantle, had the

Court been asked to opine on Cabinet wisdom, it would have declined, “however ... this would be
to ... fail to focus on the question which is before us ... [which is] not whether the government’s
defence policy is sound but whether or not it violates the appellants’ rights under s. 7 of the Charter
... This is a totally different question”.”® It may be useful to distinguish between (non-justiciable)
“primary decision[s] of policy” (or “wisdom”) and (justiciable) “secondary function[s] of probing

[justification]” (or “validity™).”’

16. Kachur J.’s initial error was to fail to consider whether the questions put to her were

justiciable. ® Song did not question the wisdom of the LSA’s POs’®; he questioned the LSA’s legal

and constitutional jurisdiction to adopt and promote such POs.8 These are “purely”® legal

questions. The Justice failed to distinguish the questions from their subject matter: “... the Applicant
is raising political questions about ideological and policy considerations ...” 82 By the Reasons’ logic,
had the LSA adopted Catholicism (instead of the Theories), the Court would be likewise incompetent

to intervene, given the religious subject matter.

2 Dunsmuir, para. 28; De Smith’s, s. 1-035 and 1-041.

3 Doré ¢ Québec (Tribunal des professions), [2012] 1 S.C.R. 395 (“Doré”’); Operation Dismantle,
paras. 65 and 68.

™ Amax Potash Ltd. v The Government of Saskatchewan, 1976 CanLlIl 15 (SCC), [1977] 2 SCR
576, p. 590.

> CAP Reference, para. 35; Secession Ref., para. 28

76 Operation Dismantle, para. 64 (Wilson J. in dissent, but with the approval of the majority on this
point).

7 DeSmith, s. 1-035; Sossin, s. 6:8.

® Reasons, paras. 30-37 and 94 (AR pp.15-39).

®Tx, 14:13-14:18; Except in two respects: “treating substance abuse as a problem is critical to
recovery” at Brief, p. 118 and Tx, 21:20-21; and to prove his sincere beliefs and desired expression
as necessary to support his Charter claims. Even here the Court is not asked to agree or disagree
with Song. It is asked to determine whether there is objective infringement of Song’s freedom to
manifest his sincere beliefs.

8 See OA, paras. 15, 18, 35, 36, and 45 (AR pp.4-14) and Tx, 3:14-18.

81 CAP Reference, paras. 33-35.

8 Reasons, para. 30 (AR p. 20).
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17. Kachur J. also erred by systematically failing to engage with Song’s case. For example, Song
put all of the above principles of justiciability to the Court, but they are largely absent from the
Reasons. This is an error of law and, in the circumstances, a denial of access to justice: ® there was
no substantive hearing of the complaint. It was likewise an error to fail to render reasons that serve
their core functions including demonstrating: A) the Justice had “seized the substance of the matter”
(especially substance which “cries out for ... analysis”®); and B) the basis for the decision in the
context of, inter alia, the arguments presented.® The legal errors referred to in this paragraph are

referred to, collectively, as a “Failure to Engage”.

18. Having determined the Court could not legitimately answer Song’s questions, the Justice

next erred by failing to determine whether such questions were the legitimate domain of the LSA.

The justiciability of “political questions” starts from the premise that “political” bodies (legislatures,
cabinets® or citizens in a referendum?®’) are the legitimate decision makers, so: “the first step is to
determine who as a constitutional matter has the decision-making power ...”% Song’s basic
complaint was that the LSA was not the legitimate decision maker: “[cultural competence] does not
describe legal ‘competence.” [It] describes legislating.”8® Statutory delegates may not rewrite the
law or arrogate powers to themselves they were never intended to have.*® Kachur J. failed to take
this “first step”; to confirm the LSA could legitimately answer the “political” questions she could
not. Neither is the LSA a legislative body nor is it within the LSA’s mandate to politically interfere
with lawyers.®! In fact, in response to Song’s complaint that the LSA was illegally arrogating

8 Evashkow v Melia, 2025 ONSC 2181, para. 9, Friends of the Oldman River Society v Canada
(Minister of Transport), 1992 CanLl1I 110 (SCC), pp. 76-77; Pham v Qualified Metal Fabricators
Ltd., 2023 ONCA 255, para. 24; see also footnote 84.

#R. v Sheppard, 2002 SCC 26 (“Sheppard”), paras. 1, 5, 28, and 31-33; R. v M. (R.E.), 2008 SCC
51 (“R. v M”), paras. 11, 33, 35, and 43; Canada (Minister of Citizenship and Immigration) v
Vavilov, 2019 SCC 65 (“Vavilov™), para. 128.

8 R. v M, paras. 16-17, 25 and 57.

8 QOperation Dismantle.

87 Secession Ref.

8 Operation Dismantle, para. 63.

8 Brief, para. 459; see also paras. 397-406; Reasons, para. 76 (AR p.26), citing Surreply, para. 132;
Tx, 3:14-18.

% Vavilov, paras. 108-1009.

%t Canada v LSBC, pp. 335-336; Brief, paras. 140-178; Tx, 14:37-15:07.
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legislative powers to itself, the Reasons seriously aggravated this abuse by confirming, in effect, that

such powers remain impressed with the legislatures’ privilege.

19. The Justice next erred by purporting to conduct judicial review while simply ignoring the
“non-justiciable” subject matter of the LSA’s decisions including, critically, the LSA’s impugned
objectives. The Justice relied on the principle that “it is not for this court to second guess the LSA's

determination of what is in the public interest.”®2 To the contrary, the exercise of all discretion must

accord with the purposes of the grant of discretion.®® The Reasons read as if the “ideological and
policy considerations”* did not exist — as if the LSA did not, as a matter of fact, have the POs. The

LSA’s impugned conduct thus fell into a “lawless void.” This is evident from, inter alia: A) the
Justice’s reference to Code 6.3’s commentary while ignoring its impugned ideological content®®; B)
the conclusion that the ROs (which include the POs and expressly contemplate the POs taking
priority over the rule of law and access to justice®®) were “irrelevant”;®” C) the refusal to consider
the POs within the jurisdictional analysis®; D) and most especially the interpretation of CC as
relating solely to “understanding” indigenous people including their “history and issues” and “lived
experiences” and to communication skills to better serve indigenous clients®® (“Superficial CC”),
ignoring evidence and argument that CC is jargon which includes, also, a political meaning (see
paras. 47 to 49 below). The Justice Failed to Engage with Song’s argument that, to “black box” (i.e.
hide from the analysis) the LSA’s impugned objectives in this manner was to conduct a “judicial

review by assumption.” 1%

20. The refusal to consider the LSA’s impugned objectives is especially glaring given Song’s
heavy emphasis on the importance of decoding jargon (i.e. determining its objective meaning) and

his several warnings against the “motte-and-bailey fallacy”%%: “To effectively review the legality

%2 Reasons, para. 113, see also paras. 91, 94 (AR p. 32, 29).

% Vavilov, paras. 83, 108, 110, 137 and Roncarelli, paras. 40, 41.

% Reasons, para. 30 (AR p.20).

% Reasons, para. 20 (AR p.18); Brief, paras. 705-719.

% Songl, Ex. “E”, pp. 103-104 (EKE, pp. 75-76).

7 Reasons, para. 57 (AR pp. 23-24).

% Reasons, para. 94 (AR p. 29).

% Reasons, paras. 101, 112, and 114 (AR pp. 30-32).

100 Surreply, paras. 117-152 and Tx, 7:10-10:4; 114:13-18.

101 Reasonableness includes avoiding logical fallacies: Vavilov, para. 104. A motte-and-bailey
fallacy swaps an indefensible claim (the bailey) for a defensible one (the motte).
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and constitutionality of the LSA’s Impugned Conduct this Honourable Court must correctly
understand ...[that] ... [CC] ... means the pursuit of a ‘transformative agenda’ ... the LSA ...
invite[s] this Court to view matters in an utterly superficial and misleading way — to accept the motte
for the bailey.”1%2 The Justice Failed to Engage with these arguments and simply ignored, for all
purposes, the impugned “ideological and policy considerations.” The Justice reasoned, in effect, that
because she could not question the “wisdom” of the LSA’s decisions, neither could she inform

herself of such decisions or confirm their “validity”.

21. The Justice therefore also misconstrued Vavilov®® by making reference to the LSA’s
objectives and decisions only after stripping them of their (impugned) political and ideological
content. A reasonableness analysis includes confirming that the delegate’s entire purpose®* is
consistent with the statutory purpose. 1% Song’s primary theme was that the POs constituted Abuses
of Subversive Objectives, which arguments are substantially absent from the Reasons (a Failure to
Engage), and which objectives were left unscrutinized. The Justice neither identified the LSA’s
“political and ideological” objectives, nor confirmed they were consistent with the statutory grant.
They were simply placed in a “black box”, labelled “non-justiciable”, and disappeared from the

analysis.

22. It is noteworthy that the Justice came much closer to applying the correct legal test when

scrutinizing the LSA’s claimed objectives. Here, the Justice identified statutory “purpose” as

relevant to her analysis%, surveyed the LSA’s claimed objectives (“to protect and serve the public
interest ... [by] the creation of mandatory standards ... 1°7; to “ensure competence”%; to “rais[e]
competence”!%; to “serve the public interest”!?; to further “the public interest and the

administration of justice ... by promoting cultural competence”*!*; to “promote equality and human

192 Surreply, paras. 44-48.

103 See also below at Part 4.C.

4 \Vavilov, inter alia, para. 15 re “transparency”.
105 Roncarelli, p. 143; Vavilov, para. 108.

106 Reasons, para. 49 (AR pp. 22-23).

107 Reasons, para. 95 (AR pp. 29-30).

108 Reasons, para. 95 (AR pp. 29-30).

109 Reasons, para. 110 (AR p. 32).

110 Reasons, para. 108 (AR p. 31).

1t Reasons, para. 113 (AR p. 32).
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rights”, 112 etc.) and confirmed such objectives were “valid means by which the LSA can pursue ...
the public interest.”'3 Even this limited “validation” was in error: the LSA’s highly generalized
framing of its objectives rendered judicial review meaningless'* and there was a broad Failure to
Engage with evidence and argument that the LSA’s decisions were otherwise “unreasonable” (see

paras. 9 to 11 above and para. 52 below). For example, the LSA’s POs entail the rejection of reason

115

and empiricism **° as oppressive shams; and the record contained no evidence whatsoever to support

the LSA deeming CC a “core” competence. 116

23. The Reasons (paras. 30 to 37) provide various arguments and purported examples which
relate to justiciability (addressed here), evidence (addressed at Part 4.B “Improperly Excluded
Evidence” below), or both. Dunsmuir states that judicial review relates to “all exercises of public
authority.” 7 Kachur J. noted, similarly, that judicial review is only available with respect to law or
state action. The Justice, however, followed this proposition with the peremptory conclusions that
neither: A) the assumption of specific objectives including in plans to which the LSA “will have
regard for ... when discharging its regulatory functions”;*!8 nor B) the use of statutory authority to
implement such plans by means of the Profile and CPD Tool, is law or state action. The Profile and
CPD Tool are patently exercises of public authority (see para. 26 below). But, more broadly, if the

LSA'’s redefinition of legal competence is not “law or state action”, then its most basic functions are

immune to judicial review. This is a clear violation of *... Dunsmuir’s promise to protect ‘the

legality, the reasonableness and the fairness of the administrative process...””°

24.  The “few examples” provided by the Justice do not, however, support the conclusions. Third-
party resources, including academic commentary?° and the Path, were expressly relied on by the

LSA when mandating cultural competence training, *?* drafting and mandating the Profile (including

112 Reasons, para. 124 (AR p. 33).

113 Reasons, para. 132 (AR p. 35).

114 Sauvé v Canada (Chief Electoral Officer), 2002 SCC 68 (CanLll), [2002] 3 SCR 519, para. 22.
15 Brief, paras. 335-380.

16 Brief, paras. 31-33 and 47-53.

W7 Dunsmuir, para. 28.

18 Songl, Ex. “E”, p. 103 (EKE p.75).

19 Vavilov, para. 12.

120 The Articles and Songl, paras. 161-162, Ex. “KKK”, Ex. “LLL” (EKE pp. 67, 122, 123);
Song2, Ex. “M”; Songl, Ex. “MMM?”, Ex. “NNN” (EKE pp. 159, 169).

2L CRP, p. 279 (EKE p. 248), Song2, Ex. “J” (EKE p. 409), CRP, p. 275 (EKE p.244), Song2, EXx.
“A” (EKE p. 305).
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defining new “competencies”) and when drafting and mandating new ethical obligations in Code

Part 6.3.122 These resources were tendered as relevant to the LSA decisions%

subject to judicial
review. Kachur J. appears to have reasoned that, because the evidence itself was not “subject to
judicial review” 1?4, the decisions to which such evidence relates are also not “subject to judicial
review.” That is an error of law: the Justice appears to have formulated and applied an entirely novel

legal rule (an “Invented Principle”).%

25. The next example is the proposition that, because the POs are not justiciable, nothing
“intertwined with” them is justiciable either?® (an Invented Principle). Note first, this is circular.
The non-justiciability of the POs was proven by the non-justiciability of the POs. Second, having
erroneously “black-boxed” the POs from her analysis, Kachur J. likewise “black-boxed” the Profile
and CPD Tool on the basis that Song had claimed they were a means by which the POs were
promoted. This is an error (see above) and not an example of why the Profile and CPD Tool are not

an exercise of statutory authority.

26.  The final example®? is the Justice’s application of another Invented Principle to the Profile,
that judicial review only relates to wholly mandatory obligations. Judicial review is available for all

exercises of public authority including, for example, exemptions,'?® investigative reports,?°

130 or authorizations. 3! In any case, the Reasons: A) provided no coherent analysis of the

benefits,
Profile’s influence on lawyers (e.g. if the Profile’s competencies are “important to maintaining [safe,

effective, and sustainable] legal practice”32 how is it not a “checklist”?* If CC is sufficiently

12 CRP, pp. 373 and 183 (EKE pp. 292 and 209).

12 Rule 3.18(2).

124 Reasons, paras. 28, 33-34 (AR pp. 19-20).

125 See para. 12 and M.H., Re, 2006 NSUARB 43, paras. 58 and 110.

126 Reasons, para. 34 (AR p. 20).

127 Reasons, para 35 (AR pp. 20-21).

28 PHS Community Services Society v Canada (Attorney General), 2011 SCC 44.

129 Democracy Watch v Canada (Attorney General), 2026 SCC 28, para. 1.

B0 Yatar v TD Insurance Meloche Monnex, 2024 SCC 8; Canadian Federation of Students v
Greater Vancouver Transportation Authority, 2009 SCC 31 (“Greater Vancouver”).

13t Alberta’s Free Roaming Horses Society v Alberta, 2019 ABQB 714 (“Free Roaming”); BC
Civil Liberties Assn. v University of Victoria, 2016 BCCA 162; Canada (Attorney General) v
TeleZone Inc., 2010 SCC 62; Greater Vancouver.

132 Reasons, para. 11 (AR pp. 16-17).

133 Reasons, paras. 13 and 35 (AR pp. 17, 20-21).
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important to justify mandatory education®** how can the Profile’s associated competencies be
optional?); and B) Failed to Engage with Song’s extensive arguments as to the Profile’s pressure on
lawyers '3 including mandatory effects: it guides the LSA’s selection of mandatory education;**
lawyers must both plan education with reference to the Profile (education is mandatory)**” and must

practice with competence; **®

according to the LSA, a failure to maintain the competencies in the
Profile renders the lawyer’s practice unsafe, ineffective, and unsustainable;**° the LPA deems
incompetence to be conduct deserving of sanction;*° and the Profile’s competencies are necessarily
consistent with Code Part 6.3 and therefore “ac[t] as an interpretive aid.” 4! The Profile’s purported

status as “not a checklist” does not render it something other than the exercise of statutory authority.

217. In conclusion, Song argued that the objectives pursued by the LSA were subversive to its
statutory duties rendering its decisions Abuses of Subversive Objectives and “... outcomes ... so at
odds with the legal and factual context that they could never be supported by intelligible and rational
reasoning.” 42 Kachur J. simply refused to consider those objectives and therefore to substantively
hear Song’s case. The effect of the Reasons is to leave the LSA free to pursue these or other
subversive objectives free of legal oversight. It may be clarifying to consider Roncarelli. On the
Reasons’ logic, Premier Duplessis’s extraneous religious purposes (judicial toleration of which
would “... signalize the beginning of disintegration of the rule of law as a fundamental postulate of
our constitutional structure ...” %) were actually outside of Justice Rand’s competence and were not

therefore “subject to judicial review”. This is a clear misconstruction of the law of justiciability.

28.  These errors patently affected the outcome for reasons which are evident. The Justice failed
to conduct a substantive judicial review and failed to grapple with key arguments put forward by

Song. Most importantly, the Justice refused to consider Song’s central complaint that the LSA is

34 Songl, Ex. “DDDD”, p. 991.

135 Brief, pp. 173-180; Tx, 46:4-48:25.

136 CRP, p. 179 (EKE p. 205) and Brief, paras. 680-682.
137 Rules 67.1 and 67.2 and Brief, paras. 683-686.

13 Rule 3.1-2.

139 CRP, p. 179 (EKE p. 205).

10 | PA, s. 49 and Brief, 687-694.

41 Brief, paras. 701-704.

“2Vavilov, para. 86.

13 Roncarelli, paras. 28 and 45.
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abusing its statutory authority by politically interfering with the independence of the bar thereby

undermining the rule of law — leaving the LSA free to do so.
B. Improperly Excluded Evidence

29. “Judicial review” is a broad and varied mechanism whereby the courts ensure public
authorities do not overreach their lawful powers.** Given the variety of delegates subject to judicial
review, the form of judicial review depends on context.4> As it relates to affidavit evidence, the
context includes, critically, whether or not the delegate is a “typical” or “traditional”” quasi-judicial
tribunal to which parties may tender evidence and arguments following which reasons are provided

and against which certiorari is sought. 146

30. In that context, affidavits are generally not admissible because they risk converting judicial
review into a hearing de novo.*’ If an applicant wants evidence on the record, it is tendered at the
hearing and thereby forms part of a “discrete and well-defined body of material” ¢ which forms the

record of proceeding on judicial review. 4

31. In the context of applications like the present one (where: the LSA was not acting in a quasi-
judicial capacity, hence, there was no hearing; Song had no opportunity to tender evidence; there
was no discrete and well-defined record; and there were no reasons) the general rule is relaxed. '
In fact, because “the court would almost invariably grant permission to file an affidavit”*®* in such

atypical applications (including those for prohibition, declarations, and injunctions®?) the Rules

1“4 Dunsmuir, para. 29.

15 See, for example, Baker v Canada (Minister of Citizenship and Immigration), 1999 CanLlIl 699
(SCC), [1999] 2 SCR 817, para. 21 and Vavilov, paras. 88-90.

16 Free Roaming, para. 25; CM v Alberta, 2022 ABKB 716 (“CM”), para. 28; Oleynik v
University of Calgary, 2023 ABCA 265 (“Oleynik™), para. 8.

17 Alberta Liquor Store Assn v Alberta (Gaming and Liquor Commission), 2006 ABQB 904
(“Alberta Liquor™), paras. 42 and 46; Oleynik, para. 7.

18 CM, para. 28.

19 Rule 3.18(2)(d).

150 Free Roaming, para. 25; CM, para. 28; Oleynik, para. 8.

151 Oleynik, para. 8.

152 Such as the present application: OA, paras. 48(a), (c), (d), 49(a), (b), and 50 (AR pp. 13-14).
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were amended in 2022 to expressly permit the filing of affidavits without prior consent®>3, The

154

affidavits tendered by Song*>* were therefore expressly permitted by Rule 3.22(b.1).

32.  The foregoing and following legal principles were put to Kachur J.*>° but the Justice erred
by both Failing to Engage with such arguments and failing to apply such principles. For example,
the Justice nowhere considered the distinction between traditional and non-traditional forms of
judicial review or Rule 3.22(b.1). Rather, the Justice nearly inverted Song’s argument, concluding

Song had argued “there is no transcript made of the quasi-judicial proceeding.”%

33. In any case, the general rule is subject to various exceptions. First, affidavits are permitted to

including
where there is no transcript of a quasi-judicial proceeding)*® such as where there are records or

supplement the record where there is “no, or an inadequate record” of proceedings®®’

information which were “directly or indirectly before the tribunal” but are absent from the record
before the Court.*>° Almost all of the exhibits to Song’s affidavits'® were records before the LSA,
relevant to the Impugned Conduct (or were reasons therefore), but excluded from the LSA’s CRP,
including all of the records discussed in this Part 4.B. The affidavits were admissible to supplement
the record on this basis. However, the Justice refused to admit them for a few reasons, which were
errors of law (A to F). (A) The CRP was not deficient because, “[t]he LSA's reasoning process can
be deduced from both the record and the context surrounding it.”*%* This is an Invented Principle.

To the contrary, all records before the tribunal form part of the record before the Court, not just a

153 Rule 3.22(b.1).

154 Songl (EKE p. 43), Song2 (EKE p. 301), Report (EKE p. 5).

155 Surreply, pp. 53-66.

156 Reasons, paras. 60-61 (AR p. 24).

157 Alberta Liquor, para. 41; CM, para. 27; Andres v University of Lethbridge, 2020 ABQB 223,
para. 8.

158 Alberta College of Pharmacists v Sobeys West Inc., 2017 ABCA 306 (“Sobeys West”), para. 65.
1 Sobeys West, paras. 25, 70; see also Alberta Liquor, paras. 38, 42; Lethbridge and District Pro-
Life Association v Lethbridge (City), 2020 ABQB 654 (“District Pro-Life”), para. 21; Leavitt v
Association of Professional Engineers and Geoscientists of Alberta, 2021 ABQB 983 (“Leavitt”),
para. 52.

%0 Songl, Ex. “A”, “B”, “C”, “D”, “E”, “F”, “H”, “I”, *J”, “K”, “L”, “M”, “N”, “O”, “R”, “V”,
W7, X, Y, “CC, “DD”, “EE”, “GG”, (I, “VVT, “AAA”, “BBB”, “CCC”, “DDD”, “EEE”,
“FFF”, “GGG”, “JJJ”, “KKK”, “LLL”, “MMM”, “NNN”, “000”, “PPP”, “QQQ”, “RRR”, “SSS”,
“Uuu”, “VVWWVW”, “WWW?”, “YYY?”, “ZZZ”, and “DDDD”, and Song2, Ex. “B”, “A”, “J”, “F”,
“K”, “C”, “N”, “L”, “I”, and “M".

161 Reasons, para. 62 (AR p. 24).
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few records from which reasons can be discerned. Further, this Invented Principle makes for bad
judicial policy. A cherry-picked set of records might suggest certain reasons, whereas the full record
might suggest something very different. Such was the case here. The records absent from the CRP
evidenced and explained the LSA’s POs (their exclusion permitted the LSA to argue that the POs
were not “supported by the evidence”!%?). The effect of this Invented Principle was therefore to
exclude evidence of Song’s central complaint. Perversely, given this Invented Principle, the Justice

Failed to Engage with Song’s argument that, among the records which ought to be admitted, was a

“Reasons Letter” 3 which is the closest thing to proper reasons in the evidence. The Reasons Letter
formed the basis of extensive argument*®* including as to the LSA’s apparent claim of jurisdiction

from the Truth and Reconciliation Commission (the “TRC”), which claim was analyzed by the

Justice 1% but excluded from the evidence. Any discretion necessary to supplement the deficient CRP

ought, instead, to have been exercised generously, given the argument (with which the Justice Failed
to Engage) that important records were *“conspicuously absent” from the CRP and that the LSA “has
an interest in ensuring that the contents of the CRP are helpful.” % Procedural discretion must be
sensitive both to the need for the Court to be fully informed and to the delegate’s potential conflicting
interest in seeing its decisions upheld. ¢’

34. (B) The Justice excluded many of the records because they were “from third parties” and
thus not “subject to” judicial review®, while others were “created by the LSA.”% This is an

Invented Principle. The record is not limited to things authored by the statutory delegate.

35. (C) Evenrecords created by the LSA were excluded on the basis that they were “duplicative.”
While it is true that duplicates need not be included in affidavits,*’® a “duplicate” means the same

record twice — not a different record that “do[es] not provide any additional information related to

162 SA Brief, para. 129.

163 Songl, Ex. “EE” (EKE p. 106): letter from the LSA’s CEO to Mr. Blackett, dated December 6,
2022,

164 Brief, paras. 260 — 298.

165 Reasons, para. 112 (AR p. 32).

166 Surreply, paras. 65-66.

167 JK v Gowrishankar, 2019 ABCA 316, para. 46.

168 Reasons, paras. 32-33 (AR p. 20).

169 Reasons, para. 62 (AR p. 24).

170 Oleynik, paras. 8, 10.
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the LSA’s reasoning process”*’* (an Invented Principle). While the affidavits did contain some
(proper) duplicates, the concept is largely irrelevant (e.g. none of the records referred to in this Part

were proper duplicates).

36. (D) The ROs were impliedly excluded because, inter alia, they were “not being
challenged” "2 (an Invented Principle that records are excluded from the evidence unless they are,
themselves, subject to challenge) and because they were “linked to” the purportedly non-justiciable
POs (an Invented Principle that evidence of purportedly non-justiciable objectives should be
excluded).

37. (E) Having purported to admit (unidentified) portions of Song’s affidavits for the limited
purpose of assessing claims under the Charter (a second general exception to the general rule’®) in
fact, the Justice later referred to none in her Charter analysis, except limited (and purportedly
mitigating) references to the Path’*. However, the Justice did not admit the portions that “contain
his opinions and argument about the merits of the issues which are not admissible.”*"> As Song
argued, with which argument the Justice Failed to Engage, his “sincerely held religious and secular
beliefs and desired expression” are necessary evidence in support of his Charter ss. 2(a) and 2(b)
claims.1®

38.  (F) Finally, the Report was excluded,’’

which is discussed below (para. 48). In the context
of the Charter claim, its exclusion is an error of law because: (F.i) affidavits are permitted to support
Charter claims; and (F.ii) the Report evidences that the LSA’s POs vilify Christianity, the

Constitution, and their respective principles as invalid, oppressive social constructs. 1

171 Reasons, para. 62 (AR p. 24).

172 Reasons, para. 59 (AR p. 24).

173 Bergman v Innisfree (Village), 2020 ABQB 661 (“Bergman”), para. 46 and Syncrude v Alberta
(Minister of Energy), 2023 ABKB 317 (“Syncrude”), para. 57.

174 Reasons, paras. 144-145, 149 (AR pp. 36-37).

175 Reasons, para. 64 (AR p. 25).

176 Brief, para. 727 and Surreply, para.106(c); and see Mouvement laique québecois v Saguenay
(City), [2015] 2 S.C.R. 3, para. 69; R. v Edwards Books and Art Ltd., [1986] 2 S.C.R. 713
(“Edwards Books”), SL v Commission scolaire des Chénes, 2012 SCC 7, paras. 2, 24; and
Montréal (Ville) v 2952-1366 Québec Inc., 2005 SCC 62, [2005] 3 SCR 141, paras. 62, 56-81.

177 Reasons, para. 64 (AR p. 25).

178 Report; Songl, Ex. “LLL” (“Dominant Culture”, pp. 813 and 817) (EKE pp. 130-134);
“ethnocentrism”, “heterosexism “imperialism”, “majority” pp. 814, 817, 819, 827) (EKE pp. 131,
134, 136, 144); Brief paras. 299-380, 538-594, 743-768.
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39. A third exception to the general rule (the second is discussed at para. 37 above) is where
affidavits provide useful background and context, including to explain specialized jargon and
technical material.1’® The Justice both Failed to Engage with Song’s arguments in this respect*° and
failed to cite or apply these principles.!8! These failures are particularly problematic given Song’s
consistent argument that, “a proper understanding of the LSA’s nomenclature and underlying
ideological concepts is critical to understanding the true nature of the LSA’s Impugned Conduct.”*82
As the OA warns, while the Theories “appear, superficially, to embody the values ... of the ...
Constitution ... [they] are, in fact, subversive to the ... Constitution including hostile to those same
values ...” %83 In his Brief Song reiterated the necessity to “carefully consider the details of these
foreign objectives which are difficult and obscure. When its nature is understood, its incompatibility
with the Constitution is clear.” 8 Song warned of the motte-and-bailey fallacy!8° and that the LSA
was attempting to “black-box” improper objectives by use of misleading labels.'®® All of these
arguments are totally absent from the Reasons — a Failure to Engage (see also paras. 66 and 67

below).

40. As a consequence of the improper exclusion of records, the LSA’s objectives were framed,
superficially, as variations of “competence” and “ethics” 8" (the motte) stripped of all subversive

and abusive substantive content (i.e. the POs — the bailey).

41, Some examples of important evidence thereby excluded from the record are as follows (A to
G). (A) The CRP contains minutes of many Bencher and committee meetings which show express
reliance on certain records which were “conspicuously absent” 8 from the CRP. The failure was so

179 Canadian National Railway v Volker Stevin Contracting Ltd., 1991 ABCA 287; Alberta Liquor,
para. 49; Free Roaming, para. 26; Leavitt, para. 42; District Pro-Life, paras. 7, 19-20; Cold Lake
First Nation v Alberta (Tourism, Parks and Recreation), 2012 ABQB 579, para. 27; Bergman,
para. 46; CM, para. 27.

180 Surreply, paras. 44-113.

181 Reasons, paras. 58-64, 130 (AR pp. 24-25, 34).

182 Surreply, para. 89.

183 0OA, para.16(a) (AR p. 7).

184 Brief, para. 8.

185 Surreply, para. 23.

186 Tx, 9:34-38.

187 Reasons, paras. 99-132 (AR pp. 30-35).

188 Surreply, para. 65.
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frequent that Song defined the term “Meeting Materials” for efficiency® (see also the Not
Produced records above). The CRP was clearly inadequate as the Rules expressly require these
records be included.®® That such Meeting Materials were highly relevant is clear. For example, the
LSA excluded from the CRP (and the Justice from the evidence) the Furlong Report which was
central to the LSA’s new “competence” program including an express acknowledgment in the
Profile.*! The Furlong Report evidences that CC means the advancement of the POs*°2 and that no

due diligence was done on the Path by Furlong either. %3

42, (B) The LSA likewise excluded from the CRP (and the Justice from the evidence) the Path
itself. As argued by Song (with which argument the Justice Failed to Engage), the LSA instead
included in its CRP a deficient “information sheet”** (the motte) from which is absent all of the
Path’s impugned Theoretical content (the bailey). For example, while the sheet says: (B.i) lawyers
will be able to “summarize scientific theories”1% (the motte); the Path actually contains a lesson in
Theoretical relativism (the bailey); *°® and (B.ii) lawyers will be able to “highlight the failure of the
Canadian justice system towards Indigenous peoples” (the motte); the Path actually contains a lesson
in Postcolonialism (the bailey).®” Nor does the LSA’s sheet include the Path’s factual accuracy
disclaimer.1®® The Justice Failed to Engage with Song’s argument that the Path contained

misinformation (see footnote 42 above) and excluded the evidence of same.*%°

189 See, for example, Brief, paras. 35 (re: Meeting Materials absent for the meeting at C-406), 36
(C-402), 37 (C-398), 42 (C-392), 50 (A-273), 55 (C-386), 66 (A-383), 67 (A-242), 69 (C-380), 73
(C-374), 74 (C-371), 78 (C-368), 105 (C-345), and 111 (C-342).

19 Rule 3.18(2)(d) and (e).

191 CRP, p. 200 (EKE p. 226); see also CRP, pp. 210-220, 254, 275-276, 328, 337, 365, 386, 398
(EKE pp. 229-239, 241, 244-245, 273, 281, 288, 296, 298).

192 See, especially, the Articles.

1% Kachur J. Failed to Engage with Song’s extensive argument that the LSA did no due diligence
on the Path to confirm it was created by a trusted organization, accurate, or within the LSA’s
jurisdiction: it was none of those things (Brief paras. 37, 48, 47, 50-52, 394-397, 632-634 and
Song2 paras. 18-19, Ex. “D”, “E”, “Q”, “R”) (EKE pp. 303-304, 405).

14 CRP, p. 311.

195 CRP, p. 316.

1% Report, pp. 6, 14 (EKE pp. 11, 19); Song1, Ex. “X” p. 454 (EKE p. 91).

197 Report, pp. 10-13 (EKE 15-18).

1% Songl, Ex. “X”, p. 453 (EKE p. 90).

199 Brief, paras. 632-638, Songl, Ex. “X” (EKE p. 89), Song2, paras. 18-19, Ex. “D”, “F”, “Q”, “R”
(EKE pp. 303-304)
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43, (C) Another key “Meeting Material” excluded is the Survey featured prominently throughout
the CRP?% which, purportedly, shows “considerable empirical and anecdotal evidence that
discrimination, harassment and bullying remain prevalent in the legal profession”2! and “alarming
levels of discrimination and harassment in the articling system”.2%? As argued by Song (with which
arguments the Justice Failed to Engage)?°® when the Survey itself is actually scrutinized it evidences
very little (note that the LSA did nothing to assess or weigh it). For example: (i) it failed to establish
a baseline (i.e. what levels of reported H&D would be described as “low” or “average”, as compared
to “prevalent” or “alarming”); (ii) it failed to define its terms including those which, elsewhere, bear
vague and expansive definitions (e.g. “harassment” includes “an incident ... that might reasonably
be expected to cause ... offence ... [including] assigning work inequitably””2%4): and (iii) it failed to
confirm whether reported H&D even involved a lawyer. Scrutinizing the Survey likewise reveals no
rational connection between its purported findings and the LSA’s decision?® that it was “compelled
to act” on the Survey by “create[ing] competence programs ... on Indigenous issues to ... address
our obligation arising from the Calls to Action in the Truth and Reconciliation Report”2% (including
imposing CC and the Path). The Survey was neither specific to indigenous people nor linked to any
(even perceived) lack of CC. The Justice Failed to Engage with Song’s extensive argument on these
points. Instead, the Survey’s “findings” were framed only superficially: “the articling survey

revealed issues” and “established concerns.” 2’

44, (D) The Justice also excluded the minutes of a February 4, 2022, Benchers meeting (absent
from the CRP) where the LSA set the mandate of committees involved in the work of advancing the
POs. The LSA’s CEO, referring to a desire to expand its statutory jurisdiction, stated, “in the

meantime, the Law Society continues to utilize the Rules to advance its work where the legislation

20 CRP, 29, 58-59, 72, 77, 208, 210, 234, 238, 338, 354, 372, 382, and 404 (EKE p. 229, 282,
291).

201 CRP, 58.

202 Song2, Ex. “A”, p. 13 (EKE p. 306).

203 Brief, paras. 24 (cross-referencing 349-356), 31-33, 58-59, 69, 86, 113.

24 The Code at Rule 6.3-2 (Songl, Ex. “G”, p. 259) (EKE p. 82).

205 CRP, p. 333 (EKE p. 277).

206 CRP, pp. 338-341 (EKE pp. 282-285).

207 Reasons, paras. 99 and 119 (AR pp. 30, 33).
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is outdated.”?%® Song relied on this statement as evidence of a disconnect between the LSA’s

objectives and those assigned to the LSA by an “outdated” statute. 2%°

45, (E) As stated above, the Justice excluded the ROs notwithstanding that the LSA expressly
states it will use them, “as a guide when making regulatory, governance and operational decisions.”
The Rules make them part of the proper record?!® but the Justice erroneously failed to apply such
Rule on the basis of legal errors discussed above and below (see Part 4.C “Misconstruction of Auer”).
The ROs are, in fact, highly relevant evidence because, inter alia, in them the LSA adopts its POs
and expressly admits they may take priority over other objectives like the rule of law and access to
justice.? In another record excluded by the Justice, the LSA suggested the POs were actually super-

priorities.?*2

46. (F) Another group of excluded records is guidance material relied on by the LSA and
provided to lawyers to understand, inter alia, “competencies” in the Profile?®® and Code Part 6.3.
(F.i) Given Song’s recurring theme that the Court must determine the meaning of the LSA’s jargon,
few records were as useful to the task as a “glossary” of terms?'4. The glossary itself states: “These
terms are crucial to the system of thought that works to combat individual, institutional and systemic
racism.” As observed in the Report, “the very fact that a glossary is needed speaks to a project of
either introducing new [T]heory-inspired terminology or redefining existing terms.”?% Indeed, the
glossary reveals many surprising meanings consistent with the LSA’s POs but hostile to the
Constitutional Principles, for example, that: i) racial prejudice directed at white people “is not
considered racism”; 2 ii) “whiteness ... white culture, norms, and values” is a “powerful fiction

enforced by power and violence”?'; iii) accordingly, that both “equality” and “liberalism” are

28 Songl, Ex. “ZZZ” (EKE p. 195).

20 Brief, paras. 70-71, 205(a), 252, and 405; Surreply, para. 73.

210 Rule 3.18(2)(e).

21 Songl, Ex. “E”, p. 101 and 104 (EKE pp. 73, 76).

2250ng1, Ex. “N”, p. 339 (EKE p. 86) (*... Benchers ... centering equity in their governance and
decision-making roles...”).

213 CRP, pp. 183, 373 (EKE pp. 209, 292), Songl, Ex. "CCC” p. 736 and Ex. “KKK” p. 802 (EKE
pp. 119, 122).

24Song 1, Ex. “LLL", p. 806 (EKE p. 123).

215 Report, p. 9 (EKE p. 14).

216 Songl, Ex. “LLL", p. 831 (EKE p. 148).

27Songl, Ex. “LLL”, pp. 839-840 (EKE pp. 156-157).
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concepts which support racial oppression?'8; iv) “color-blindness” is oppressive;?*°

v)
“universalism” (e.g. “we are all the same”) is the oppressive construct of the “protestant,”2?° “white,
western, middle-class, straight, male”?2; vi) rather than agreements to surrender lands, treaties?%2
are merely agreements to “share” some interests in land (a claim reiterated in the Path?2%); vii) an
indigenous person who embraces “white” (i.e. Western) values suffers from “internalized

racism”?2%: and viii) “people of color” lack “ultimate decision-making power”?2°,

47, (F.ii) The LSA also relied on and provided lawyers with the guidance of academic articles
(including the Articles) which define CC. Relying on such Articles, Song made extensive argument
that the term bore a (misleading) superficial meaning (the motte: “a type of competence appropriate
to Canada’s constitutional structure™) and an obscure, political meaning (the bailey: “hostility to the
Constitution” by pursuing the POs).??® That “cultural competence” is misleading is expressly
admitted in the Parmar Article on which the LSA placed heavy reliance,??” but which it excluded
from the CRP: “cultural competence, as currently understood [including “the skills to work more
effectively with a diverse range of clients”] is inadequate ... limited and deficient”; “decolonization
is more useful than ‘cultural understanding’ when the goal is systemic change.” Parmar urges
understanding the term to mean enabling the pursuit of a radical agenda to transform the legal system
to address “the foundational violence of colonialism that has shaped ... Canadian laws,” including:
“unlearning colonial logics, hierarchies of legal cultures, and the disregard of particular knowledges
...”; “understand[ing] how racial difference works”; moving away from the ... “the rational
independent self-reliant individual [which] lies at the heart of [the] narrow approach to ‘cultural
competence’”; learning indigenous law and epistemologies; and, most especially, helping build-out

indigenous law and legal systems to reify racial segregation.??® As Song argued, CC thus has a

218 Songl, Ex. “LLL”, pp. 813, 826-827 (EKE pp. 130, 143-144).

29 Songl, Ex. “LLL”, pp. 810-811 (EKE pp. 127-128).

20Songl, Ex. “LLL”, p. 813 (EKE p. 130).

21 Songl, Ex. “LLL”, p. 839 (EKE p. 156).

2250ng2, Ex. "G" (EKE p. 408).

23 5ong1, Ex. “LLL", p. 837 (EKE p. 123); Songl, Ex. “X”, p. 447.

24Songl, Ex. “LLL”, p. 824 (EKE p. 141).

255ongl, Ex. “LLL”, p. 824 (EKE p. 141).

226 Brief paras. 33, 416-537, 667; Surreply paras. 23, 45, 100, 152, 169, 181- 188, 192, 196.
21 CRP, p. 288 (EKE p. 257).

28 Song 2, Ex. “J7, pp. 230, 232, 235, 237-239, 244-245, 247, 253, 255 (EKE pp. 409, 411, 414,
416-418, 423-424, 426, 432, 434).
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political meaning: “for lawyers to [assume] ... the objective of changing the law is to take on the
role of the legislature ... an Abuse of Subversive Objectives.”??° That CC has a Theoretical meaning
is obvious from the Articles and especially the observation that: “The most important theoretical
concept for [CC] is that all experience is constructed.”%°

48. (G) Finally, the Justice excluded the Report on the grounds that it was: 1) “directed at the
merits” (see Part 4.A “Misconstruction of the Principles of Justiciability” above); 2) not “before” the
LSA,; and 3) not within any recognized exception.?3! Song argued: “the Report is a critical roadmap
for the Court to understand the LSA’s [POs] because the Theories are opaque and poorly explained
... For example, ... that [CC] includes, ‘unlearning colonial logics [etc.] ... is virtually meaningless
without the Report’s overview of postcolonialism. Likewise, the meaning of the Path’s observation

that “we can look at science and origin stories as simply different ways to describe where we’ve

come from’ is seemingly benign (if inaccurate) without the Report’s explanation of the relativistic
core of the Theories.”?*? The Justice Failed to Engage with such arguments. In fact, the underlined
quote was referenced by the Justice only as evidence that Song enjoyed freedom of conscience. The
Report states, to the contrary, that “[i]ronically, the notion of truth as multiple and subjective does
not mean that [the] Theories are open to ... intellectual challenge. They are hostile to the expression

of alternative viewpoints.” 233

49.  The Justice Failed to Engage with the whole of Song’s motte-and-bailey argument and, in
fact, nowhere mentions it. Worse, having determined the POs and evidence of same were not
“subject to judicial review”, the Court’s Reasons reproduce the very motte-and-bailey fallacies
against which Song warned. For example, CC was framed as bearing only its superficial meanings
(Superficial CC — the motte) without any acknowledgment of the impugned “radical” transformative
agenda (the bailey). Having refused to inform herself as to the LSA’s impugned objectives by
reference to Song’s evidence and argument, the Justice then repeatedly characterized Song’s

allegations as to the LSA’s objectives as merely his “subjective interpretations ... and ...

229 Brief, s. IV.B.ii “The LSA’s Political Objectives — An Attack on Loyalty to the Law” (paras.
381-413).

20Songl, Ex. “RRR”, p. 880 (EKE p. 178).

21 Reasons, para. 64 (AR p. 25).

232 Surreply, paras. 99 and 100; see also Brief, paras. 305 to 311 and Surreply paras. 67, 99-103.
23 Report p. 30 (EKE p. 35); see also Brief, s. IV.C.iv, “llliberalism and Dogma” (paras. 614-638)
and the glossary’s treatment of “liberalism” (Songl, Ex. “LLL”, pp. 826-827) (EKE pp. 143-144).
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assumptions” which were “not subject to judicial review because there is no factual or legal basis for

the claim.”?** The frequency of that observation demonstrates the importance of these rulings

(justiciability and evidence) to the balance of the Reasons.

50.  This case required careful scrutiny of the LSA’s impugned objectives and of the meaning of
its own words. The foregoing evidentiary errors left the Court largely uninformed about both. As a
result, the LSA’s impugned POs (including as manifest in various new professional obligations as
to ethics and competence) went unscrutinized and the Reasons fundamentally rely on a logical
fallacy.

C. Misconstruction of Auer

51. Kachur J.”s summary and application of the principles for “assessing the vires of subordinate
legislation” were substantially in error as they largely ignored VavilovZ®. In Vavilov, the Court
acknowledged “past precedents” might continue to provide supplemental “guidance” (para. 143).
Auer reviewed past precedents, primarily Katz?®®, to determine (when reviewing subordinate
legislation) what supplemental guidance survived Vavilov (para. 31). Auer retained all of the Katz
principles except the threshold question of whether regulations were “irrelevant” etc. because that
granted more deference than Vavilov permitted (para. 46). The Justice, however, listed the retained
Katz guidance as “... the principles for assessing the vires of subordinate legislation ...” 23" and then
nowhere mentioned or (fully and consistently) applied the Vavilov reasonableness standard:
reasonable in process (transparency, intelligibility, internal coherence and justification) and outcome

(justified in light of factual and legal constraints). Vavilov, not Auer, provides “the principles”.?%

52.  To enhance a “culture of justification in administrative decision making”?® the
reasonableness review is effected by, first, identifying the delegate’s reasons in support of the
decision and, second, determining whether the decision was reasonable. Based on the arguments

before her (summarized above), Kachur J. should have noted and applied at least the following

24 Reasons, para. 30, see also paras. 24, 57, 135, 141 and 149 (AR pp. 19-20, 23-24, 35-37).
25 Vavilov.

236 Katz Group Canada Inc. v Ontario (Health and Long-Term Care), 2013 SCC 64, [2013] 3
S.C.R. 810 (“Katz”).

27 Reasons, para. 44 (AR p. 22).

28 Vavilov, para. 89, Auer v Auer, 2024 SCC 36 (“Auer”), para. 20.

2% Vavilov, paras. 2 and 83.
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Vavilov principles (the failure to do so was an error of law): A) as to process: A.i) reasons should be
read holistically and contextually in light of, inter alia, context, evidence, policies, and guidelines
including interpretive policies; A.ii) there must be consideration and weighing of, and no
fundamental misapprehension of, the evidence; A.iii) reasons must contain internally coherent and
rational chains of analyses (no logical fallacies, unfounded generalizations, absurd premises, etc.) of
all significant points which lead logically from evidence to conclusions; A.iv) conclusions may not
be peremptory, there must be transparent justification by analysis of the facts and law which
constrain the decision maker including, centrally, statutory purposes; A.v) an otherwise reasonable
decision cannot stand if it was reached on an improper basis (i.e. on the basis of a flawed reasoning
process); and, B) as to outcome, some outcomes are so at odds with the statutory language or the
legal and factual context that they can never be supported by intelligible and rational reasoning.?4°
Song’s primary argument, that the LSA’s jurisdiction categorically excludes political interference

which subverts loyalty to the Constitution and to the client, was essentially ignored.

53. Kachur J. cited and (consistently) applied almost none of these principles and thereby fell
into serious error. In fact, in oral argument the LSA’s counsel invited this very error:

THE COURT: ... all 1 am to do is look at the Act in and of itself and determine

whether pursuant to that Act they had the reasonable ability to make that particular

rule. Not why they made it, not on what grounds they made it, not with what evidence

or -- he used the word evidence or empirical studies they looked at. None of that

matters. All it is what did the Act said and is it reasonable from the Act's
interpretation that they could pass this action.

MR. KULLY: Correct ...2%
54.  While Kachur J. acknowledged that reasons could be deduced from the record, debates,
deliberations, statements of policy?*2 and plans, the Justice failed almost entirely to actually deduce
reasons. For example, in relation to Rules 67.2-67.4, Kachur J. noted the LSA’s view that the, “...
words, scheme and object of the LPA supports an ‘expansive construction’ of the rule making
authority of the LSA.”?* This is not reasons. It reveals no “reasoning process” with which Kachur

J. could “develop an understanding.”?* It is a peremptory conclusion with no analysis. Reasons

20 Vavilov, paras. 85-86, 98-105, 111-112, 122.
21Tx, 80:38 —81:4

222 Reasons, para. 48 (AR pp. 22-23).

243 Reasons, para. 78 (AR pp. 26-27).

24 Vavilov, para. 99.
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analyze statutory words, the absence of words (like “in the public interest”), the scheme of an act,
etc. to demonstrate, transparently, that an “expansive construction” is not only supported but
sufficiently “expansive” so as to render a specific decision intra vires. Identification of the LSA’s ex
post facto “reasons” about Code 6.3 was similar?*. Kachur J. referenced no Charter “reasons”

whatsoever.

55. Kachur J. did reference “the record” including some basic history, some evidence the LSA
relied on, and some objectives the LSA was purportedly pursuing.?# But again, these were not
substantive reasons. They were facts, assertions, and decisions without analysis of the question at
issue: does the LSA have statutory and constitutional authority to pursue its POs including by means
of the Impugned Conduct? For example, in connection with mandatory education, the Survey
(evidence) was mentioned, but its relationship to CC (objective) was not. An “obligation” to address
“Calls to Action” (jurisdiction) was neither explained nor connected to the LPA. The LSA was said
to have determined CC to be a “core competence” (decision) without any information as to how that

determination was made (analysis) or on what basis (evidence).

56. With respect to the LSA’s jurisdiction to impose mandatory education, the clearest attempt
at “reasons” in the evidence was the Reasons Letter (see para. 33 above). As set out above, reasons

might also be deduced from statements of policy and plans. The LSA’s policies include the ROs to

which the LSA “... will have regard ... when discharging its regulatory functions.”?*’ But Kachur
J. excluded the ROs. Plans would include the LSA’s Strategic Plan, which adopted the POs including
a plan to “increase cultural competence.”2*® That plan was excluded from the evidence and ignored.

57.  With respect to the Reasons Letter, the Justice “found” the TRC’s “Calls to Action” were
“not a source of jurisdiction”, indicating Song’s arguments were correct: the LSA committed a legal
error when determining its jurisdiction. However, Kachur J. went on to find, “... rather it is a

contextual factor that played a role in the LSA’s decision ...”%*° Kachur J. thereby erred by

25 Reasons, para. 122 (AR p. 33).

246 Reasons, paras. 99-106 and 118-121 (AR pp. 30-31, 33).
27 Songl, Ex. “E”, p. 103 (EKE p. 75).

28 Song 1, Ex. “C”, p. 70 (EKE p. 70).

49 Reasons, para. 112 (AR p. 32).
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“disregard[ing] the flawed basis for the decision and substituting [her] own justification for the

outcome ...” %0

58. In place of the reasonableness standard described in Vavilov and Auer, the Justice incorrectly
applied what might be called a “de novo ‘tolerable’ analysis”. First, Kachur J. concluded her
“principles of reasonableness review” section quoting Auer: “... reviewing the vires of subordinate
legislation is ‘fundamentally an exercise of statutory interpretation ...”?%" This suggests, as the
Reasons bear out, that Kachur J. really viewed her role as conducting a de novo analysis. The Justice
having selected Vavilov’s “reasonableness” standard, the LSA’s reasons should have been at the
centre of the review. However, given the misconstruction of Auer, reasons were deemed largely
irrelevant. For example, the ROs “will not assist the court in determining” whether subordinate
legislation “fall[s] under the LSA’s authority.”2>? Kachur J. conducted a de novo analysis. This is an

error?®,

59. Second, the Justice repeatedly described her task as ensuring the subordinate legislation

“fall[s] within a_reasonable interpretation” of the LPA.?** In the context of the Reasons, by

“reasonable” the Justice seems to have meant “tolerable”. This is an error. Vavilov is clear that
“reasonableness” relates to process and outcome — it does not mean “good enough.” 2 Auer confirms
that “reasonableness” relates to the delegate’s decision-making process, not (primarily) to the

reasonableness of the rules themselves. 2°6

60. As set out above, Kachur J. misconstrued the reasonableness review as excluding, inter alia,
analysis of the LSA’s objectives (the POs) to validate that they were: consistent with the statutory
objectives assigned by the LPA; consistent with the Charter; and rationally, legally, and

constitutionally pursued.

250 Vavilov, para. 96, citing Delta Air Lines Inc. v Lukéacs, 2018 SCC 2.

251 Reasons, para. 50 (AR p. 23); but this quote from Aeur related to “constraints” and follows
Auer’s earlier reference to the full Vavilov reasonableness principles under the title: “How to
Conduct a Reasonableness Review ...” at paras. 50-51.

252 Reasons, para. 57 (AR pp. 23-24).

253 Vavilov, para. 83.

254 See, for example, Reasons, para. 71 (AR p. 25).

5 Vavilov, para. 11.

256 Auer, para. 56.
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D. Misconstruction of Charter Principles

61. See para. 37 above. In addition, the Reasons seriously misconstrued Song’s Charter claims
and arguments, inter alia: A) they Failed to Engage with Song’s claim of religious neutrality under
Charter s. 2(a) (“The LSA has “intentional[ly]...” created a prejudicial public space by attacking the
honesty, integrity, and morality of the ‘... Protestant male’ and by attacking the veracity, integrity,
and morality of his ... profoundly held personal beliefs (religious and secular) ...”)%’; and B) they
characterized Song’s complaint as him being “forc[ed] ... to believe things.”?*® Song claimed, in
essence, that the LSA was: i) mandating “education” including asking him questions he must answer
“correctly” which answers contradict his sincere subjective beliefs and desired expression; and ii)

requiring that he demonstrate CC and avoid H&D which “exerts substantial coercion ... to believe

... say he believes ... [and] advocate on behalf of ... “ the Theories, all of which interfered with
Song’s freedom to “entertain the beliefs of his choice ... to declare these beliefs openly ... and to

manifest his beliefs ...”2%°

62.  While, as Song argued,?® the delegate’s objectives are relevant to the Charter ss. 1,2%*
2(a),%% and 2(b)?®3analysis, the Justice appears to have ignored the LSA’s objectives (an error of
law) on the basis of her previous rulings on justiciability and evidence: Song was “merely” asserting
his “subjective interpretation” and “assumptions”.2%* Contrary to the assurance that evidence would
be admitted “for the limited purpose of assessing the Applicant’s Charter arguments,” it was not —
an error of law.2% The Charter analysis was fundamentally flawed, as the impugned content (the

POs) was ignored.

257 Brief, para. 777; see also OA, para. 44 (AR p. 13), Brief, paras. 771-778, and Tx, 56:20-37.

258 Reasons, para. 135 (AR p. 35).

259 Brief, paras. 769-770.

260 Brief, paras. 733 and 776.

%1 Big M, pp. 352-353; Hutterian Brethren v Alberta, 2009 SCC 37, para. 92; R v Oakes, [1986] 1
SCR 103 (“Oakes™); Doré; R. v Keegstra, 1990 CanLlIl 24 (SCC), [1990] 3 SCR 697 (“Keegstra”),
para. 62.

%2 R. v Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 (“Big M”), paras. 81-82, 88: a purpose to
interfere with religious freedom will infringe s. 2(a).

263 [rwin Toy Ltd. v Quebec (Attorney General), [1989] 1 SCR 927, pp. 971-975: a purpose to
restrict the content of expression will infringe section 2(b).

264 Reasons, para. 135, 141, and 149 (AR pp. 35-37).

265 Reasons, para. 63 (AR pp. 24-25) (citing Schulte v Alberta (Appeals Commission), 2015 ABQB
17); see also para. 37, above and Mackay v Manitoba, 1989 CanLIl 26 (SCC), [1989] 2 SCR 357.



63.  With respect to the Charter analysis of the Profile, see above at para. 26 (the Profile exerted
significant pressure on lawyers to (at least outwardly) conform to its “competencies” and was, in
fact, “mandatory” in even the strictest sense of the word). Additionally, as applied to the Charter,
the Justice’s analysis includes an Invented Principle that, provided the Profile was not a “checklist”,
its interference was necessarily trivial and insubstantial.?®® To the contrary: “coercion includes not
only such blatant forms of compulsion as direct commands to act or refrain from acting on pain of

sanction, coercion includes indirect forms of control which determine or limit alternative courses of

conduct available to others”2®"; substantial interference includes “impeding conduct integral to the
practice of a person's religion;”2% and s. 2(a) is engaged where “religious beliefs or conduct might

reasonably or actually be threatened.”2%°

64. The Justice’s ss. 2(a) and 2(b) analyses contain another, related, Invented Principle: that
compulsory statements which contradict one’s conscience do not infringe one’s freedom of
conscience or speech provided they are not phrased in the form: “I believe that ...”2'°, By this
principle, it would not infringe Song’s Charter freedoms to compel him to answer the question,
“what religion is an invalid, oppressive social construct?” with the “correct” answer “Christianity”
(see para. 38 above), because the question is not, “what religion do you think is ...” This is not a
“generous” interpretation of the Charter.?! Rather, it is an anemic interpretation which tends to gut

fundamental freedoms.

65.  Code 6.3 is more obviously “mandatory”,?’2 which makes its absence from the Justice’s s.
2(a) analysis a serious Failure to Engage. Song argued Code 6.3 itself interfered with his conscience
freedoms?”. Its absence from the s. 2(a) analysis is also noteworthy because the Justice had
specifically requested, in argument, that Song locate within Code 6.3 any requirements to “have a
certain view of the world”, which were duly located: “respect ... dignity” and “recognize ... internal
bias.”2’* There are others: not “being willfully blind”, “be aware”, “be alert to unconscious biases”,

266 Reasons, para. 142 (AR p. 36).

%7 Big M, para. 95.

268 Edwards Books, para. 99.

269 Edwards Books, para. 97.

2710 Reasons, para. 146 (“not an affirmation that one believes”) and 149 (AR p. 37).

211 Contrary to Big M, para. 118.

212 See Code, Rule 6.3-1 (“a lawyer must ...”) and LPA s. 6(1), 49, Rule 85(6)(c).

213 OA, para. 48 (AR p. 13), see also Brief, pp. 701, 705-719, 769 and Tx, 43:20-46:2.
214 Tx, 44:3-46:2.
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“guard against any ... assumption”, etc. Similar references were requested (and located) in the

Profile.?” These obligations cried out for analysis.

66. In written argument, the LSA argued it was “difficult, if not impossible” to see how Code
6.3 could infringe s. 2(b). Respectfully, the infringement is obvious. Code 6.3 prohibits expression
and is enforced by sanction. It is naked censorship (whether or not justified) and a clear infringement
of s. 2(b). 2’® Song’s response to the LSA’s argument started with the anodyne observation that s.
2(b) “covers all forms of expression except violence,”2’” in response to which the Justice seemed to
defend the LSA’s proposition: “... whoa, whoa. There is a very broad definition of violence,” not

just “physical violence”. This seemed to be an assertion that H&D might be categorically excluded

from s. 2(b) protection. This is not correct. The definition of “violence” in law has expanded to
include threats of physical violence2’® but no further. The LSA aggravated this confusion with the
troubling suggestion that, “even if [H&D] ... [is] protected under the freedom of expression ... 1 will

recognize that ... hate speech is protected speech but any limitation on that type of violent speech is

justifiable in society regardless of if we apply the Oakes test or the Doré analysis ... 72" This seemed
to be a suggestion that, if not categorically excluded from 2(b) protection, H&D is categorically
justified under s. 1. This is wrong. “Government” has the burden to prove s. 1 justification to a “very

high degree of probability” with “cogent and persuasive” evidence. 28 To automatically justify “any”
infringement which is “that type of violent speech” would make a mockery of the Charter.
Justification would become an exercise in categorical labelling (“this is violent speech”) rather than
in reasoning from evidence and legal principles. The danger of such an approach is particularly acute
where, as here, the Court Failed to Engage with all evidence and arguments that the LSA was

employing misleading categorical labels.

67. The Justice’s s. 2(b) analysis relied, in part, on a variation of the same error, finding that
Code 6.3 does not infringe s. 2(b) because the LSA’s purpose was to protect equality and human

275 Tx, 53:30-56:18.

216 Keegstra, para. 37.

217 Tx, 50:10-11.

218 R, v Khawaja, 2012 SCC 69, para. 70.

219 Tx, 99:34-38.

280 Oakes, para. 70-72; see also JR-MacDonald Inc. v Canada (Attorney General), [1995] 3 S.C.R.
199, para. 128; note: Kachur J. seems to suggest Song bore the s. 1 burden (Reasons, paras. 134-
135, 155-156 (AR pp. 35, 38).
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rights.?8! This is an error of law including an Invented Principle. It both fails to “analytically
separate” the ss. 1 and 2(b) analysis?? and grants an automatic justification to infringements which
have as their stated purpose, equality and human rights. Again, the danger of such an approach is
particularly acute where, as here, the Court Failed to Engage with all evidence and arguments that

the claimed objectives were superficially stated and misleading.

68. Finally, the Justice applied an Invented Principle that ss. 24(1) and 52(1) of the Charter
provide remedies for Charter infringements only once someone is targeted with, and only within,
enforcement proceedings.?® To the contrary, “anyone whose rights or freedoms ... have been

infringed or denied may apply to a court of competent jurisdiction to obtain [a just] remedy ...” 284

PART 5 - RELIEF SOUGHT

69.  Therefore, Song requests that the appeal be allowed and that Kachur J.’s order be set aside,
and: a) remitting the matter to the lower Court for a new hearing before a different Justice on terms
consistent with Rule 1.2; b) granting Song costs of the lower Court hearing; ¢) ordering that the LSA
shall produce its (full) ROs; d) directing that: d.i) the Court has capacity, legitimacy, and the duty to
review LSA’s Impugned Conduct; and d.ii) Song’s tendered affidavits shall be admitted and
considered with respect to all relief claimed; e) awarding Song costs of the appeal; and f) granting

such other and further relief as counsel may advise and this Honourable Court deems just.
ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 2N° DAY OF OCTOBER 2026.

Estimate of time required for the oral argument: 1 day

281 Reasons, para. 155 (AR p. 38).

282 Andrews v Law Society of British Columbia, 1989 CanLlIl 2 (SCC), [1989] 1 SCR 143, para. 22.
283 Reasons, paras. 152-153, and 155 (AR pp. 37-38).

284 Charter, s. 24(1).



37

PART 6 - TABLE OF AUTHORITIES

Primary Sources

1. Alberta College of Pharmacists v Sobeys West Inc., 2017 ABCA 306

2. Alberta Liquor Store Assn v Alberta (Gaming and Liquor Commission), 2006 ABQB 904

3. Alberta’s Free Roaming Horses Society v Alberta, 2019 ABQB 714

4. Amax Potash Ltd. v The Government of Saskatchewan, 1976 CanLlIl 15 (SCC), [1977] 2
SCR 576

5. Andres v University of Lethbridge, 2020 ABQB 223

6. Andrews v Law Society of British Columbia, 1989 CanLll 2 (SCC), [1989] 1 SCR 143

7. Auer v Auer, 2024 SCC 36

8. Baker v Canada (Minister of Citizenship and Immigration), 1999 CanLI1 699 (SCC),
[1999] 2 SCR 817

9. BC Civil Liberties Assn. v University of Victoria, 2016 BCCA 162

10. | Bergman v Innisfree (Village), 2020 ABQB 661

11. | * Bizonv Bizon, 2014 ABCA 174

12. | * Black v Law Society of Alberta, 1986 ABCA 68

13. | * Boucher v R., 1949 CanLIl 334, [1950] 1 D.L.R. 657

14. | * British Columbia (Attorney General) v Christie, 2007 SCC 21 (CanL1l), [2007] 1 SCR
873

15. | * Canada (Attorney General) v Federation of Law Societies of Canada, [2015] 1 S.C.R.
401

16. | Canada (Attorney General) v Law Society of British Columbia, [1982] 2 S.C.R. 307

17.

Canada (Attorney General) v TeleZone Inc., 2010 SCC 62



https://canlii.ca/t/h6991
https://canlii.ca/t/1q5l4
https://canlii.ca/t/j2hd8
https://canlii.ca/t/1mx5f
https://canlii.ca/t/j65cd
https://canlii.ca/t/1ft8q
https://canlii.ca/t/k7qp3
https://canlii.ca/t/1fqlk
https://canlii.ca/t/gphml
https://canlii.ca/t/jb96t
https://canlii.ca/t/g6x7l
https://canlii.ca/t/1nnxl
https://canlii.ca/t/gwc94
https://canlii.ca/t/1rkdb
https://canlii.ca/t/gg977
https://canlii.ca/t/1lpcn
https://canlii.ca/t/2f3vt

38

18. | Canada (Minister of Citizenship and Immigration) v Vavilov, 2019 SCC 65

19. | Canadian Federation of Students v Greater Vancouver Transportation Authority, 2009
SCC31

20. | Canadian National Railway v Volker Stevin Contracting Ltd., 1991 ABCA 287

21. | CM v Alberta, 2022 ABKB 716

22| Cold Lake First Nation v Alberta (Tourism, Parks and Recreation), 2012 ABQB 579

23. | Commission scolaire francophone des Territoires du Nord-Ouest ¢ Territoires du Nord-
Ouest (Education, Culture et Formation), 2023 SCC 31

24. | * Committee for the Commonwealth of Canada v Canada, 1991 CanLlIl 119 (SCC),
[1991] 1 SCR 139

o5 | Delta Air Lines Inc. v Lukéacs, 2018 SCC 2

26. | Democracy Watch v Canada (Attorney General), 2026 SCC 28

27. | Doré c Québec (Tribunal des professions), [2012] 1 S.C.R. 395

28. | Dunsmuir v New Brunswick, 2008 SCC 9

29. | Evashkow v Melia, 2025 ONSC 2181

30. | * Federation of Law Societies of Canada v Canada (Attorney General), 2002 CanLlI
49401

31. | * Ford c Québec (Procureur géneral), [1988] 2 S.C.R. 712

32. | * Fortin v Chrétien, [2001] 2 S.C.R. 500, 2001 SCC 45

33. | Friends of the Oldman River Society v Canada (Minister of Transport), 1992 CanLl1l 110
(SCC)

34. | * Groia v Law Society of Upper Canada, 2018 SCC 27

35.

Highwood Congregation of Jehovah’s Witnesses v Wall, [2018] 1 S.C.R. 750



https://canlii.ca/t/j46kb
https://canlii.ca/t/24cnk
https://canlii.ca/t/2dtkc
https://canlii.ca/t/jsn4r
https://canlii.ca/t/ft009
https://canlii.ca/t/k1kct
https://canlii.ca/t/k1kct
https://canlii.ca/t/1fsnf
https://canlii.ca/t/hpv4d
https://canlii.ca/t/kmbdp
https://canlii.ca/t/fqn88
https://canlii.ca/t/1vxsm
https://canlii.ca/t/kc23g
https://canlii.ca/t/1w1bl
https://canlii.ca/t/1ft9p
https://canlii.ca/t/5209
https://canlii.ca/t/1bqn8
https://canlii.ca/t/hsb9d
https://canlii.ca/t/hs9lr

39

36. | Housen v Nikolaisen, 2002 SCC 33

37. | Hutterian Brethren v Alberta, 2009 SCC 37

38. | lrwin Toy Ltd. v Quebec (Attorney General), [1989] 1 SCR 927

39. | JKv Gowrishankar, 2019 ABCA 316

40. | JR-MacDonald Inc. v Canada (Attorney General), [1995] 3 S.C.R. 199

41. | Katz Group Canada Inc. v Ontario (Health and Long-Term Care), 2013 SCC 64, [2013] 3
S.C.R. 810

42. | LaTrace v Warkentin Building Movers Virden Inc., 2026 ABCA 25

43. | * Lavallee, Rackel & Heintz v. Canada (Attorney General), 2002 SCC 61

44. | * Law Society of British Columbia v Trinity Western University, 2018 SCC 32

45. | * Law Society of Upper Canada v Hunter, 2007 ONLSHP 27, [2007] LSDD No 8

46. | * Law Society of Upper Canada v Joseph, 2003 CanLI1l 39550, [2003] LSDD No 34

47. | Leavitt v Association of Professional Engineers and Geoscientists of Alberta, 2021 ABQB
983

48. | Lethbridge and District Pro-Life Association v Lethbridge (City), 2020 ABQB 654

49. | M.H., Re, 2006 NSUARB 43

50. | Mackay v Manitoba, 1989 CanLll 26 (SCC), [1989] 2 SCR 357

51. | * Manitoba Provincial Judges Association v Manitoba (Minister of Justice), [1997] 3
S.CR.3

52. | * Mikisew Cree First Nation v Canada (Governor General in Council), 2018 SCC 40

53. | Montréal (Ville) v 2952-1366 Québec Inc., 2005 SCC 62 (CanLll), [2005] 3 SCR 141

54.

Mouvement laique québécois v Saguenay (City), 2015 SCC 16 (CanLll), [2015] 2 SCR 3



https://canlii.ca/t/51tl
https://canlii.ca/t/24rr4
https://canlii.ca/t/1ft6g
https://canlii.ca/t/j26r6
https://canlii.ca/t/1frgz
https://canlii.ca/t/g1z1v
https://canlii.ca/t/kht73
https://canlii.ca/t/51rj
https://canlii.ca/t/hsjpr
https://canlii.ca/t/1r0hz
https://canlii.ca/t/1h91x
https://canlii.ca/t/jl789
https://canlii.ca/t/jbdp3
https://www.canlii.org/en/ns/nsuarb/doc/2006/2006nsuarb43/2006nsuarb43.html
https://canlii.ca/t/1ft3c
https://canlii.ca/t/1fqzp
https://canlii.ca/t/hvhcj
https://canlii.ca/t/1lwq0
https://canlii.ca/t/gh67c

40

55. | Oleynik v University of Calgary, 2023 ABCA 265

56. | Operation Dismantle Inc v R, [1985] 1 S.C.R. 441

57. | * Pearlman v Law Society (Manitoba), [1991] 2 S.C.R. 869
58. Pham v Qualified Metal Fabricators Ltd., 2023 ONCA 255
59. | PHS Community Services Society v Canada (Attorney General), 2011 SCC 44
60. R.v Big M Drug Mart Ltd., [1985] 1 S.C.R. 295

61. | R.vEdwards Books and Art Ltd., [1986] 2 S.C.R. 713

62. | *R.vG.D.B,[2000] 1S.C.R. 520, 2000 SCC 22

63. | *R.vKapp, 2008 SCC 41

64. | R.vKeegstra, 1990 CanLlIl 24 (SCC), [1990] 3 SCR 697

65. R. v Khawaja, 2012 SCC 69

66. R.v M. (R.E.), 2008 SCC 51

67. | *R.v McClure, 2001 SCC 14

68. | * R.v Morgentaler, 1988 CanLlIl 90 (SCC), [1988] 1 SCR 30
69. | *R.vNeil, 2002 SCC 70

70. | R.v Oakes, [1986] 1 SCR 103

71. R. v Sheppard, 2002 SCC 26

72. | * Re Manitoba Language Rights, [1985] 1 SCR 721

73.

* Reference Re Alta. Legislation, [1938] S.C.R. 100



https://canlii.ca/t/k0brq
https://canlii.ca/t/1fv0g
https://canlii.ca/t/1fshk
https://canlii.ca/t/jwn0b
https://canlii.ca/t/fn9cf
https://canlii.ca/t/1fv2b
https://canlii.ca/t/1ftpt
https://canlii.ca/t/526g
https://canlii.ca/t/1z476
https://canlii.ca/t/1fsr1
https://canlii.ca/t/fv831
https://canlii.ca/t/20xm6
https://canlii.ca/t/5228
https://canlii.ca/t/1ftjt
https://canlii.ca/t/50d1
https://canlii.ca/t/1ftv6
https://canlii.ca/t/51t4
https://canlii.ca/t/1ftz1
https://canlii.ca/t/1nmz8

41

74. | Reference re Canada Assistance Plan (Canada), [1991] 2 S.C.R. 525

75. | * References re Greenhouse Gas Pollution Pricing Act, 2021 SCC 11 (CanLlIl), [2021] 1
SCR 175

76. | Reference re Secession of Quebec, [1998] 2 S.C.R. 217

77. | * Resolution to Amend the Constitution, Re , [1981] 1 S.C.R. 753

78. | * Roach v Canada (Minister of State for Multiculturalism and Citizenship), 1994 CanLlI
3453 (FCA), [1994] 2 FC 406

79. Roncarelli v Duplessis, [1959] SCR 121

80. | * Saumur v City of Quebec, 1953 CanLll 3 (SCC), [1953] 2 SCR 299

81. | Sauvé v Canada (Chief Electoral Officer), 2002 SCC 68 (CanLIl), [2002] 3 SCR 519

82. Schulte v Alberta (Appeals Commission), 2015 ABQB 17

83. | * Singh v Canada (Attorney General), 2000 CanLIl 17100 (FCA), [2000] 3 FC 185

84. | SL v Commission scolaire des Chénes, 2012 SCC 7

85. Syncrude v Alberta (Minister of Enerqgy) , 2023 ABKB 317

86. | * Valente v The Queen, 1985 CanLIl 25 (SCC), [1985] 2 SCR 673

87. Van de Perre v Edwards, 2001 SCC 60

88. | * White Burgess Langille Inman v Abbott and Haliburton Co., 2015 SCC 23

89. | * Wirring v Law Society of Alberta, 2023 ABKB 580

90. | * Wood v Schaeffer, 2013 SCC 71 (CanLll), [2013] 3 SCR 1053

91.

Yatar v TD Insurance Meloche Monnex, 2024 SCC 8



https://canlii.ca/t/1fsk9
https://canlii.ca/t/jdwnw
https://canlii.ca/t/1fqr3
https://canlii.ca/t/1mjlc
https://canlii.ca/t/4nm5
https://canlii.ca/t/22wmw
https://canlii.ca/t/1nlgk
https://canlii.ca/t/50cw
https://canlii.ca/t/gfvkg
https://canlii.ca/t/4ldb
https://canlii.ca/t/fq4b5
https://legalviews.com/CurrentCases/Syncrude%20v.%20Min.%20of%20Enr.%202023%20ABKB%20317.pdf
https://canlii.ca/t/1ftzs
https://canlii.ca/t/51z8
https://canlii.ca/t/ghd4f
https://canlii.ca/t/k0m0j
https://canlii.ca/t/g2dt5
https://canlii.ca/t/k3gs5

42

Legislation and Rules

92. | Alberta Rules of Court, Alta Reg 124/2010

93. | Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being
Schedule B to the Canada Act 1982 (UK), 1982, c 11

94. | * Constitution Act, 1982, being Schedule B to the Canada Act 1982 (UK), 1982, ¢ 11

05. | * Competition Act, RSC 1985, c C-34

96. | * Criminal Code, R.S.C., 1985, c. C-46

97. | *Land Titles Act, RSA 2000, ¢ L-4

08. | Legal Profession Act, RSA 2000, c L-8

99. | * Oaths of Office Act, RSA 2000, ¢ O-1

100. | Rules of the Law Society of Alberta

101. | * Securities Act, RSA 2000, ¢ S-4

Secondary Sources

102. | * Alice Woolley, “Rhetoric and Realities: What Independence of the Bar Requires of
Lawyer Regulation” (2011) 4:8 The School of Public Policy Research Papers

103. | * Alice Woolley, Understanding Lawyers’ Ethics in Canada, 2nd ed (Toronto:
LexisNexis Canada, 2016)

104. | * Law Society of Upper Canada, In the Public Interest: The Report and Research Papers
of the Law Society of Upper Canada’s Task Force on the Rule of Law and the
Independence of the Bar (Toronto: Irwin Law, 2007)

105. | Lord Woolf et al, De Smith’s Judicial Review, 7th ed (London: Sweet & Maxwell, 2013)

106. | Lorne M. Sossin & Gerard Kennedy, Boundaries of Judicial Review: The Law of

Justiciability in Canada, 3rd ed (Toronto: Thomson Reuters / Carswell, 2024)



https://canlii.ca/t/8nhs
https://canlii.ca/t/ldsx
https://canlii.ca/t/ldsx
https://canlii.ca/t/56v2f
https://canlii.ca/t/56wpf
https://canlii.ca/t/56g0n
https://canlii.ca/t/56n88
https://canlii.ca/t/55pjk
https://documents.lawsociety.ab.ca/wp-content/uploads/2017/01/04144612/Rules.pdf
https://canlii.ca/t/56n81
https://journalhosting.ucalgary.ca/index.php/sppp/article/view/42359/30252
https://journalhosting.ucalgary.ca/index.php/sppp/article/view/42359/30252

Appendix "A" 43

UNDERSTANDING LAWYERS’
ETHICS IN CANADA

SECOND EDITION

Alice Woolley

@’ LexisNexis®



Chapter 2

IN DEFENCE OF ZEALOUS
ADVOCACY

{. INTRODUCTION

2.1 Canadian lawyers play an actively partisan’ role in asserting the interests
of their clients, whether in or outside a traditional court of law. The lawyer’s role
is properly described as actively partisan because the lawyer seeks to advance
the legal interests of his clients even to the point of defeating the interests of
others. Moreover, the lawyer seeks to advance his client’s interests resolutely;2
he may — and should — use procedural and substantive legal rules to achieve
what his client wants. The lawyer is constrained by legality, and when advising
clients must interpret the law in good faith, but he nonetheless seeks to obtain
legal advantages for his client regardless of the cost that obtaining those
advantages may impose on other individuals or on the public generally.

§2.2 Perhaps more traditionally, the lawyer’s role is also actively partisan
because, in courtrooms or like settings, the lawyer acts within an adversarial
system, in which he presents his case in opposition to another party or
parties. Even in Québec, Canada’s only civilian jurisdiction, the conduct of a
legal matter is adversarial, not inquisitorial.3
§2.3 The Federation’s Model Code of Conduct puts it this way:
In adversarial proceedings, the lawyer has a duty to the client to raise
fearlessly every issue, advance every argument and ask every question,
however distasteful, that the lawyer thinks will help the client’s case and
to endeavour to obtain for the client the benefit of every remedy and
defence authorized by law ...
The lawyer’s function as advocate is openly and necessarily partisan.
Accordingly, the lawyer is not obliged (except as required by law or
under these rules and subject to the duties of a prosecutor set out below)
to assist an adversary or advance matters harmful to the client’s case.*

" In the first edition I used the word “adversarial”. On reflection 1 think actively partisan is more
accurate because adversarialism implies hostility and aggression, and those are not necessary
requirements for the lawyer’s role (at least not all the time). My point was to communicate the
idea that sometimes the lawyer’s job requires that the lawyer pursue the client’s interests even if

_at the cost of others, and | think active partisanship better captures that idea.

1 . . ~ “, " o
In general, Canadian Codes of Conduct refer to lawyers as “resolute” advocates. However, Canadian

cases oflen refer to the lawyers duty as one of zealous advocacy — R. v. Neil, [2002] S.C.J. No. 72 at

ga}l]m 19,12002) 3 SCR.631(S.CC) I will use the words “resolute” and “zealous” interchangeably.

FLISS 18 why Québec is often properly described as a *mixed” regime.

MC, Rule 5.1-1, Commentaries | and 3.
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In practical terms this mc.nnﬂ that wnthuul.. enlering iy doubyy,
reritory a lawyer m:\yﬁndvnsc a cm.pm-.mc client on lechnicy) intEfUI Cthi,,
of the Income Tax Act :u allow the client to reduce itg tax pay €rpre ati(,;:l
preatest possible extent.” A lawyer may advise the clieng to Squcm‘- to thx
arder to require the state to do something, even where the rcgu:hc St e
significant drain on the public fisc, and a majority of the Cilizc‘nr bwill p,
A lawyer may use the evidence available to him to attack the creZ'g- Pose
witness he believes to be truthful. A lawyer may asgery a l "llty of
limitations on behalt of a client to allow the client to defeat paymer?tldtute.
debt. A lawyer may make legal arguments to a court that he be]ieVeOf 4 Jugy
be contrary to the public interest if accepted. A lawyer may ars Woulq
interpretations of evidence that he believes to be spurious. A lawyer gr::z for
must — stay silent as an innocent man is convicted of a crime the lay -
knows his client committed.” Wyer

§2.4 There are, of course, many things that a lawyer cannot do, as | will
discuss in subsequent chapters of this book; the lawyer’s role is zealgyg

advocacy within the bounds of legality, not zeal unbounded. Ag the
Federation’s Model Code also notes:

The lawyer must discharge this duty [to advocate] by fair and
honourable means, without illegality and in a manner that is consistent
with the lawyer’s duty to treat the tribunal with candour, fairness,

courtesy and respect and in a way that promotes the parties’ right to a
fair hearing in which justice can be done.’

In addition, what zealous advocacy requires can look quite different depending
on the context within which the lawyer is acting; a lawyer as advisor has
different duties than the lawyer acting as an advocate in court, and the
appropriate zeal of a defence lawyer is different from the appropriate zeal of a

R.S.C. 1985 (5th Supp.), c. 1.

Taking into account, of course, the effect of the general anti-avoidance rule and case law that
has interpreted it.

For greater nuance sce the discussion of the innocence at stake exception to privilege, Chapter 5,
Section 3H.
FLS MC Rule 5.1-1, Commentary 1. In my view, while the duty of zeal is indeed constrained,
this provision of the Model Code is largely disingenuous and unhelpful. I am not sure how, e.g.,
one can “ask every question, however distasteful” while also being courteous and respectful.
Or, alternatively, that a requirement to treat the tribunal — but not anyone else — with courtesy
and respect softens the ethically problematic aspect of the lawyer’s role very much. I also very
much doubt the truthful witness cross-examined to the point where her testimony is no longer
believed will judge the attorney who examined her as having used fair and honourable means — or
really that any person not steeped in the norms of the legal system would do so. As Monroe
Frecdman obscrved, it does not address the hard questions of lawyers® ethics to respond With~
platitudes or vague exhortations: “we should no longer delude ourselves that the complexities of
what constitutes responsible prolessional conduct in the context of an adversary system can
be resolved by syllogistic deductions and vague canons or dogmatic prescripts”: (Monro€
Freedman, “The Prolessional Responsibility of the Prosecuting Attorney” (1967) 55 Geo LJ 1030
at 1047). The point of this chapter is to face up to that hard question: can being a fearless
advocate, who asks distasteful questions and pursues the interests of his clients even to the point

of injuring others, be ethically justified? This addition to the Model Code obfuscates that
question rather than answering it.
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il ““gmm:o Noncth.clcss, the things that lawyers are permitted and even
rcqﬂiwd o do In acting as a rcsplutc advocate for a client are cthically
challenging they put the ]ﬁWYCI' In positions which arc primq facie morall
compromising — and therefore require some ¢xplanation and jusfiﬁcation ’
g5 In this Cha.pler, [ argue that the lawyer’s role as resolute advocate is
&enilﬂl to Canadian legal culture, and is legally and ethically justiﬁed;
Canadian legal culture conceives of the lawyer as resolute advocate for hisT
client’s interests, acting if necessary in opposition to the interests of others or
the state. Further, the normative principles that underlie the lawyer as resolute
advocate within the bounds of legality — the normative structure of the rule of
law and the role of lawyers in ensuring access to law — are deeply intertwined
with substantive and procedural legal norms in Canada. The premises of
resolute advocacy are premises of the legal system as a whole, F inally, I argue
that while the ethical arguments against the lawyer as resolute advocate merit
serious attention, the ethical arguments for the lawyer as resolute advocate are
ultimately more persuasive. In acting as loyal advocates for their clients’
interests within the bounds of legality, lawyers do something good, something
that ensures the rule of law and that fosters the freedom and democracy on
which the Canadian legal system is based.

2. LAWYERS IN CANADIAN LEGAL CULTURE

§2.6 Observers of the legal profession consistently posit the standard
conception of the Canadian lawyer as including a commitment to resolute
advocacy. Trevor Farrow has said that the dominant model of the lawyer’s role
is “to advance zealously the client’s cause with all legal means; to be personally
neutral vis-a-vis the result of the client’s cause; and to leave the ultimate ethical,
personal, economic, and social bases for the decision to proceed in the hands of
the client.”" Similarly, in 1995 Allan Hutchinson argued that the image of the
lawyer as a hired-hand is traditional to the point that it has “remained largely
static and unchanged for many decades.”’' And, finally, David Tanovich has
asserted that “[t]here is no question that historically, the philosophy of lawyering
in Canada has largely been driven by principles of partisanship, zealous
advocacy, and morally unaccountable representation within the bounds of the
law ”'2 Each of these authors goes on to critique and ultimately reject the
resolute advocacy model. Their arguments against resolute advocacy are
addressed in Section 4 of this chapter; for current purposes, however, those
arguments serve simply t0 indicate thp clear place in‘ Canadian legal culture of
the lawyer as a resolute advocate within the bounds of the law.

- —

9 For a discussion of the conlgxlpal vari.a}ion‘ of lawycrs“' ethical duties, see Alice Woolley,
“Context, Meaning and Morality in lhe LI]'C (31 the Lawyer” (2014) 17 Legal Ethics 1-22.

10 Trevor Farrow, “Sustainable Professionalism” (2008) 46 Osgoode Hall L.J. 51 at 63.

' Allan C. Hutchinson, “Calgary and Everything Afler: A Postmodern Re-Vision of Lawyering”

770
995) 33 Alta. L. Rev. 768 at /70, o
¢ gaviii)Tanovich, “Law’s Ambition and the Reconstruction of Role Morality in Canada” (2005)

28 Dalhousie L.J. 267 at 271.
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Graham Parker, “Canadian Legal Culture” in Louis A. Knafla ed., Law and Justice in a New
Land (Toronto: Carswell, 1986) at 24. Note as well Justice Riddell’s objection to the draft of
the 1920 CBA Canons of Ethics on the basis that they paid insufficient attention to the lawyer's
tole a8 advocate. Justice Riddell, “Suggested Canons of Ethics” in Canadian Bar Association.
“Keport of the Committee on Legal Education and Ethics” (1919) 4 Report of the CBA 1Y
al 138? cited in W. Wesley Pue, **Becoming Ethical’: Lawyers’ Professional Ethics in Early
Iwentieth Century Canada” in Dale Gibson & W. Wesley Pue eds., Glimpses of Canadian
/;ﬂ’fu/ History (Winnipeg: Manitoba Legal Research Institute, 1991) Appendix A.
The Promise and Perils of Law: Lawyers in Canadian History (Toronto: lrwin Law, 3000).' .
Hamhfr’“()bltr, "I Your Life is a Leaf: Arthur Eugene O’Meara‘s Campaign for Abor‘lgm;{l
JUS‘M“ n W Wt;h'lcy Pue & Constance Backhouse, eds., The Promise and P erils of Lo
t‘l“") €15 1n Canadian History (Toronto: lrwin Law, 2009) at 225.
&“:é:jlltlf‘wflfvrﬂlllf, "Ethelbert I:i})llcl Cross: Toronto’s First Black Lawyer” in W.
0l umnu: lll:L\tvuxf‘}L:\t()LZl:)L(Jt)L)tl ééu Promise and Perils of Law: Lawyers in Canc
Ihid., a1 200,
OIS No. 1, 119591 . C. 121 (5.0, :
-U]U . R iy, . T 1 | ’
l 4ur:‘:;"/:J:;“:‘:{:’éﬁ“'f’]f’ b Richard Devlin, ™ Begun in Faith, Continued in Determma“‘l’i';e
y) Jones and Egalitarian Practice of Law” in Adam Dodek an

Waolley, eds., In Search of i osSiol
» CUs,, A 0 (/N.‘ I . B g . PrO es.
(Vancouver: URC Press, 2‘)jl 6) at I,gllml Lawyer: Stories from the Canadian Legal

Wesley Pe
Jian Histor¥

4



48

13

2.9 This is not fo suggest I!mt (;ilnlldi:lﬂ lawyers as resolute advocates
Lave Always hcc‘n on thg side ol outsiders, or have always worked to support
e evolution of Canadian l.uw towards greater substantive justice. Indeed,
for evETY rcsol_lllc advocate in ‘supp()rt of the cause of an outsider, there has
been an OppOSINg lawyer working resolutely to maintain the status quo,zr'
§2.10 It is also not to suggest that resolute advocacy has always been
arected with enthusiasm by the public at large — ()’Meara was the subject
of a campaign of public persecution, and arguably Cross was as well. The
paint is simply to note that it is misleading, culturally speaking, to suggest
(hat for Canadian lawyers “the highest duty of loyalty is owed to what is
called the ‘protection of the public interest’ ... [which] perhaps not
inaCCU"aEIely may_be taken to include the state and its systems, as well as its
people”™.” Canadian lawyers owe a duty to the public interest, but Canadian
legal culture expects them to fulfill that duty by acting as resolute advocates,
even when their advocacy places them in an adversarial relationship with the
legal status quo and with what the majority of the citizenry and the state
might identify as the “public interest”.

§2.11 That Canadian legal culture incorporates the conception of the
lawyer as resolute advocate does not, of course, demonstrate that it should
do so, except insofar as arguments against a deeply rooted cultural practice
always have some serious work to do, particularly where that practice can
make a claim to being supported by normative considerations. The
remaining sections of this chapter will consider the question of whether
Canadian lawyers should be resolute advocates or whether, in some way or
another, their resolute advocacy for clients should be conceptually qualified.

3. SUBSTANTIVE LEGAL NORMS

A. Introduction

§2.12  The ethical justification for lawyers acting as resolute advocates
within the bounds of legality rests on four central premises:™

I.  Rule by law creates a form of social coordination, a system for the
settlement of differences so that people can co-exist without violence.

“ Qee, e.g., Reinhold Kramer and Tom Mitchell, When the State Trembled: How AJ Andrews and the
Citizen's Committee Broke the Winnipeg Strike (Toronto: University of Toronto Press, 2010).

2 Beverley G. Smith, Professional Conduct for Lawvers and Judges, 2d ed.. looseleat
(Fredericton: Maritime Law Book, 2002) at 17, describing the perspective of the CBA Code
which was in effect at the time. Smith himscll'dcscribcd the duty as “amongst the highest, it not
the highest duty” (at 18 |emphasis in original]). -

2 fhe arguments in this chapter elaborate the position in the first edition, and summarize
arguments | make in more detail elsewhere. See, e.g., Alice Woolley, “The Lawyer as Advisor
and the Practice of the Rule of Law” (2014) 47 U.B.C. L. Rev. 743-783; Alice Woolley, “The
Lawyer as Fiduciary: Defining Private Law Duties in Public Law Relatjons” (2015) 65 Univ. of
Toronto L.J. 285; Alice Woolley and Trevor Farrow, “Addressing Access to Justice (hrOl.Igh
New Legal Service Providers: Opportunities and Challenges” (2016) 3 Texas A & M L,
Rev. 549-579 . '
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and that the state should not be permitte
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owed legal obligations o 1ts citizenry.

> Rule by law. and in particular Iayv’s l’ormaliand Procedurg, .
incorporates ;’1:1(1 reflects rc.Spcct for the dlgpny and aUtonom); (:“Cture’
subject 1o i.2 1t does so in part by ensuring that 4 person 4 ”k)gc
snl‘i’cr adverse legal consequences except where thoge COnsequeS oy

e

can be substantively and procedurally justified. Mg

The substance and process of law are complex and ambigyoy..
"~ cannot meaningfully be accessed without the assistance of -
Legal counsel® are necessary tq accomplish the rule of law, to
people’s freedom to pursue their own conception of the £00d i
the boundaries of legality, and to enjoy the respect for thejr digni Ithip
autonomy that the law affords. ty ang

4 While the law is complicated and ambiguous, it is pot radicy
indeterminate; it has meaning — or at least a range of meanings _ ?hly
can be identified apart from the politics of those who read and apply iéit
Lawyers can ascertain what the law means — or at least the bouﬂdarieg;
of reasonable interpretations of the law — in order to assist a client to
pursue her choices about how to live, to access the form and
procedures of law, and to ensure the lawyer’s own conduct remajpg
within the bounds of legality.

None of these premises is uncontroversial,”’” and their conceptual validity jg

further explored in Section 4 of this chapter. This section is more descriptive,

and simply indicates the place of these principles in Canadian law.

eterm. ‘
10 avoiq j, lmg
y

2 W Bradley Wendel “Professionalism as Interpretation” (2005) 99 Northwestern U. L. Rev. 1168
at 1184.

* Jeremy Waldron, “The Concept and the Rule of Law” (2008) 43 Georgia L. Rev. 1-61; Jeremy
Waldron, “The Rule of Law and the Importance of Procedure” (October 6, 2010), [NYU School
of Law, Public Law Research Paper No 10-73 at 20] online: SSRN <http://papers.ssm.com/
sol3/papers.cfm?abstract_id=1688491>.

 For the purposes of this book, legal counsel are presumed to be lawyers. That may not need to
be the case, however; the key point is that these sorts of legal services be provided, not the
particular licensure of the person who provides them. See Alice Woolley and Trevor Farrow,
“Addressing Access to Justice Through New Legal Services Providers: Opportunities and

. Challenges” (2016) 3 Texas A & M L. Rev. 249-279.
? There are, of course, many things that constrain individual behaviour apart from legality and an
individual’s own personal conception of the good. We live in social structures, and our actions are
constrained by ties with family, community, culture and many other things. The lawyer does not,
though, claim moral justification for acting as an advocate for the individual against non-legal
constraints on personal action. The premise underlying the lawyer as resolute advocate 'iS_ not,
therefore, unconstrained individual autonomy; it is autonomy, legally speaking. Why does individual
autonomy in that sense matter? 1t matters insofar as autonomy is of value in and of itself and also
insofar as, il law is a solution to the problem of pluralistic conceptions of the good, respect for
individual frecdom within the constraints of legality follows inherently from the concept of law iself

See Nigel Simmonds, Law as a Moral Ieea (Oxford: Oxford University Press, 2007) at 104.

LExcept, perhaps, the argument that the law is complex and requires expertise to be under: stood,

which | think is self-evident.

27

.
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qantively, formally and procedurally, Canadian law reflects the ryle of
Subs it treats the individual as entitled to be self-determining under and
la _O‘ugh the law, and aspires to the forms and processes that ensure the law
thlq ects the dignity and autonomy of those to whom it applies. [t treats the law
:2‘ complex a|1d.dii’ﬁcu.|t, yet also as meaningful and capable of reasonable
Enw,pretation. Fn?ally, |l~ dnlrecFly cndor.scs the 'rolc of the lawyer as resolute
Jdvocate for the rights of his client consistent with the rule of Jaw.

B. Rule of Law

213 The idea that the person is entitled to self-determination under and
through the law permeales Canadian jurisprudence, and is enshrined in the
civil Code of Québec,” which is said to codify the res communes — or
common law — of that province. Canadian law requires that no person be
subject to the power of the state absent legal authority for that power. It
enshrines strong commitments to procedural fairness in dispute resolution,
both in the traditional concept of adversarial trials, but also more broadly
through the modern regulatory state. Canadian law seeks to conform to the
formal requirements of the rule of law: governance by legal rules not
arbitrary pronouncements; creating rules that people can comply with;
publicity; prospectivity; clarity; consistency between rules over time; and,
congruence between the stated rules and official action.”” In short, while it is
far from perfect, and in practice often fails to live up to its aspirations, the
Canadian legal system, in substance, form and process, believes in and
strives to achieve the concept of the rule of law.

§2.14  Perhaps the most famous statement of the significance of the rule of
law as a constraint on action against the individual except through the
operation of law is Roncarelli v. Duplessis.” Duplessis was the Premier of
Québec, and Roncarelli was the owner of a restaurant in Québec, which had
been originally owned by his father and licensed continually for 34 years.
There were no issues in relation to the operation of the restaurant. However,
Roncarelli was a Jehovah’s Witness, and had supported Jehovah’s Witnesses
defending themselves from the campaign of public prosecution that was
being used to try to prevent them from proselytizing their faith in Québec.

% LR.Q.c. C-1991. ‘ N
% Gee Lon Fuller, The Morality of Law, Revised Edition (New Haven: Yale University Press,

1969) at 38-39. That the Canadian Iegal system has lhes.e goals, and achieves them to at least a
reasonable extent, is obvious. No legislative drafter ouudge aims to be unclear, for example,
and a basic principle of administrative law is tha? no administrative body may exercise powers
absent statutory authority. Cascllaw tells us lhallll is an error of law to articulate one legal tes
and apply another: Canada (Director of Investigation and Research v. Southam Inc.. [1996]
S.C.J. No. 116, [1997] 1 S.C.R. 748 al para. 39 (S.C.C.). Legislation is constitutionally suspect
where ambiguous or overbroad. See: R‘, V. vaa :S‘cotiu Pharmaceutical Society, [1992] S.C.J.
No. 67, [1992] 2 S.C.R. 606 (S.C.C.); Canactian Foundation for Children, Youth and the Law v.
Canada (Attorney General), [2004] S.C.J. No. 6, [2004] | S.C.R. 76 (S.C.C)).

% [1959] S.C.J. No. I [1959] S.CR. 121 (}S.(?.C.). See also Claude-Armand Sheppard
“Roncarelli v. Duplessis Art 1053 C.C. Revolutionized” (1960) 6 McGill L. J. 75.
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arrested  for - distributing - copies ol Watchu')wcr’ ‘ and  « /\Wakc”dd beey
Roncarelli's conduct was hmughl to the attention of the Quéheg 1y Mhen
including Duplessis, his liquor licence was revoked, ““forever W}lth()ntjc&
that they similarly would be stripped of provincial “privileges’ if the °‘m'0t'herX
in any activity directly or indirectly related to the Witnesseg» 3! I())ﬁrmsm
sought judicial review of the revocation, and was successful, The Sncarem
Court held that the actions against Roncarelli were illegal, and vio
fundamental principle that state action cannot be arbitrary, byt my
exercise of legal authority, duly granted and exercised in good fajth:

In public regulation of this sort there is no such thing as absolute gng
untrammelled “discretion”, that is that action can be taken op any
ground or for any reason that can be suggested to the mind of e
administrator; no legislative Act can, without express language, be taken
to contemplate an unlimited arbitrary power exercisable for any
purpose, however capricious or irrelevant, regardless of the nature o
purpose of the statute. Fraud and corruption in the Commission may not
be mentioned in such statutes but they are always implied as exceptions,
“Discretion” necessarily implies good faith in discharging public duty;
there is always a perspective within which a statute is intended to
operate; and any clear departure from its lines or objects is just as
objectionable as fraud or corruption. Could an applicant be refused a
permit because he had been born in another province, or because of the

colour of his hair? The ordinary language of the legislature cannot be
so distorted.”

eme
lateg the

§2.15 In subsequent cases the Supreme Court has further emphasized the
significance of the rule of law. In the Québec Secession Reference, the
Supreme Court reviewed its jurisprudence on the rule of law noting that
those cases describe the rule of law as

‘a sense of orderliness, of subjection to known legal rules and of
executive accountability to legal authority’. At its most basic level, the
rule of law vouchsafes to the citizens of the country a stable, predictable
and ordered society in which to conduct their affairs. It provides a shield
for individuals from arbitrary state action.”

In its administrative law jurisprudence the Supreme Court has consistently
emphasized the paramount significance of the rule of law, both in requiring
that all state action must be grounded in law, and in underlying the court’s

3

Roncarelli, ibid., at 133, per Rand J.

2 Ihid., at 140,

" Reference re Secession of Québec, [1998] S.CJ. No. 61, [1998] 2 S.C.R. 217 at para. 70
(S.C.C.), citing Reference re Resolution to Amend the Constitution, 1981, [1981] S.C.J. No. 58,
[1981] | S.C.R. 753 at 8B05-806 (S.C.C.) |Patriation Reference]. In terms of other rule of law
principles, such as clarity (against vagueness and overbreadth) see: R. v. Nova Scotia
Pharmaceutical Society, [1992] S.CJ. No. 67, [1992] 2 S.C.R. 606 (S.C.C.); Canadian
Foundation for Children, Youth and the Law v. Canada (Attorney General), [2004] S.C.J. No. 6,
[2004] 1 S.C.R. 76 (5.C.C0).
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tional obligation to ensure that state actors have complied with their

.Onslllll X 1 . ] . '
: ligations.” As the Courtnoted in Dunsmuir v. New Brunswick,

ICng Ob ‘ .
By virtue of the rule ol law principle, all exercises of public authority
must find their source in law. All decision-making powers have legal
limits. derived from the enabling statute itsell, the common or civil law
or the Constitution. Judicial review is the means by which the courts
supervise those who exercise statutory powers, (o ensure that they do
not overstep their legal authority. The function of judicial review is
therefore to ensure the legality, the reasonablencss and the fairness of
the administrative process and its outcomes.

§2.16 Also noteworthy in showing the significance of the rule of law to
Canadian substantive law is the “prescribed by law” requirement of s. I of
the Canadian Charter of Rights and Freedoms. The Charter prohibits
government actions that violate substantive constitutional rights and that do
not constitute “reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society”.* The “prescribed by law” aspect
of s. 1 means that where rights-violating government action is not in some
way legally authorized, then no appeal to reason, or to consistency with
freedom and democracy, will be sufficient to justify it.*’ Statutes, regulation

and the common law can create limits “prescribed by law”’; however, any legal

prescription must be both accessible to the public and intelligible (formulated

with sufficient precision), in order to qualify‘38 Moreover, a mere government

directive or guideline does not constitute a legal prescription,3 ? and nor does

action by government actors which exceeds the legislative authority they have

been given. A decision, for example, by a customs official to distinguish

between homosexual and heterosexual pornography in applying the law

against importation of obscene materials was not authorized by the relevant

statute and could not, as a result, be justiﬁed.40

§2.17 The entire Canadian legal system is premised, therefore, on the idea
that it is only through law that decisions affecting the rights, privileges or
interests of individuals can be made. A decision without legal authority. of
one sort or another, cannot stand. Not all legal authority has to satisfv
the s. 1 “prescribed by law” standard — decisions that do not aftect

M See, for example, Crevier v. Québec (Attorney General), [1981] S.C.J. No. 80, [1981] 2 S.C.R.
220 (S.C.C.).

% 12008] S.C.J. No. 9 at para. 28, 2008 SCC 9 (S.C.C.).

3 Canadian Charter of Rights and Freedoms, Part Lol the Constitution det, 1982, being Schedule
B to the Canada Act 1982 (U.K.), 1982, ¢. I1,s. 1.

7 R. v. Therens, [1985] S.C.J. No. 30, [1985] I S.C.R. 613 (S.C.C.); see generally Peter W. Hogg,
Constitutional Law of Canada, looseleal’ (Toronto: Carswell, 2007) pPart 38.7.

% Hogg, ibid. See also R. v. Nova Scotia Pharmaceutical Society, |1992] S.C.J. No. 67, [1992] 2
S.C.R. 606 (S.C.C.).

% To be prescribed by law a directive “must establish a norm or standard of general application
that has been enacted by a government entity pursuant to a rule-making authority”. See: Greater
Vancouver Transportation Authority v. Canadian Federation of Students — British Colum bia
Component, [2009] S.C.J. No. 31, 2009 SCC 31 (S.C.C.).

40 Lintle Sisters Book and Art Emporium v. Canadu, [2000] S.C.J. No. 66, [2000]2 S.CR. 1120 (S.C.C)
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constitutional rights can arise from more Informal guidelineg .
for example. Nonetheless, as the administrative law cageg dén;(n ircctin
more generally legality must ground all state action (hyy arf_cc’tn‘stra 5,
privileges or interests of the person. S the
§2.18  The notion of the individual as entitled (o self-(oqer
and through the law, and adherence o the formg
requirements of the rule of law, can also be scen in the COmmitmD‘occhral
Canadian legal system to procedural fairness in all gOVCrnmcmt(?t O th,

making that affects the rights, privileges and interests of the indivig Sclif:i]o X
a
In

administrative law terms, this means that decisions must be made by «
and open procedure, appropriate to the decision being made an its Styat a faj;
institutional, and social context, with an opportunity for those affecteq Eto i
decision to put forward their views and evidence fully ang have t);] the
considered by the decision-maker”.* More traditionally, what Proced .
faimess refers to is the judicial model of adversarial trial procegs ;l_rhal
determination of contested judicial proceedings, and of some administrati\,:
proceedings, occurs through an adversarial model, in which each person s
entitled to present her case fully, both factually and legally, before a decisiop,
is made about how the law applies to her circumstances. The Court hyg
stated that this model is central to respect for personal autonomy and the
dignity of the person.43

§2.19 The extent of the commitment to procedural faimess in Canadian
law can be demonstrated by considering in more detail one particular
procedural doctrine — the case law on the constitutional right to counsel
pursuant to s. 7 and s. 10(b) of the Charter. The case law on the right to
counsel demonstrates the importance we give to the individual in relation to
the power of the state, and in particular the dual significance of the
individual as self-determining under the law and with entitlements created
by law. The cases on the right to counsel also begin to indicate the extent to
which the courts directly recognize the role of counsel in mediating between
the individual and the legal system.

§2.20  The right to counsel under s. 10(b) of the Charter is triggered in any
circumstance where an individual is “detained”, a low threshold that
includes such things as roadside screening to identify drunk drivers..
Violations of s. 10(b) rights may be saved under s. ], and have been in

rlgh[g‘

Minatjey, un
and py, e

4f Cardinal v. Kent Institution, [1985] S.C.J. No. 78, [1985] 2 S.C.R. 643 at 653 (S.C.C.). .
" Baker v. Canada (Minister of Citizenship and Immigration), [1999] S.C.J. No. 39 at pard. ==
~[1999]2S.C.R. 817 (S.C.C.). N |
" See in general, R. v. Swain, where the Supreme Court held that “the principles of fupdi}mema
justice contemplate an accusatorial and adversarial system of criminal justice which is tounde
on respect for the autonomy and dignity of human beings” ([1991] S.C.J. No. 32 at para. 73‘
[1991] 1 S.C.R. 933 ($.C.C.)). See also: Re B.C. Motor Vehicle Act, [1985] S-CJ- NO sl
[1985] 2 S.C.R. 486 at 503 (S.C.C.); R. v. Hebert, [1990] S.C.J. No. 64, [1990] 2 S-C-RC' )
at 195 (S.C.C.); R. v. Morgentaler, [1988] S.C.J. No. 1, [1988] 1 S.C.R. 30 at 171 (S.C.L)

per Wilson J.

“ R v. @rbanski, [2005] S.C.J. No. 37, 2005 SCC 37 (S.C.C.).
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oadside screening cases, m[ example,‘” but at the same time the courts hay
been willing to find u11_|u§l|l'|ed right to counsel violationg in a broad variete
of circumstances. In particular, the Supreme Court has held, consistent w'tz
the language of s. .IO(b), that the right to counsel includes n;orc t.h.an sim ll
the right to be advised that you can speak to a lawyer: it also rcquircg‘ iv;:]y
the individual a “reasonable” opportunity to exercise her rightg“‘é Thi%
means that not only must an individual be advised of the existencc: of lega‘l
aid, but must also, for example, be advised of the existence of 24-hour duty
counsel when she expresses concern about being able to contact counsel
outside of working hours.*” The police “must inform detainees of their
s. 10(b) rights and facilitate access to those rights where requested, both
without delay.”* Waivers of the right to counsel must be clear and
unequivocal, with full knowledge about the rights being waived.* Finally,
and significantly, the right to counsel is viewed as important by the Court
because it allows the individual to exercise her legal rights fully, and to
ensure that she is only convicted on a proper legal basis. Counsel can advise
the client, for example, on whether there were grounds for detention or for a
search and, most importantly, of her right to silence. In the absence of such
advice from counsel, statements made to the police are improper, and may
be excluded pursuant to s. 24(2).

§2.21 Three features of this jurisprudence stand out. First, the right to
counsel is easily triggered and not easily waived. Second, the right to
counsel is intended to create some sort of barrier between the individual and
the state by, for example, increasing the likelihood that the right to silence
will be exercised. Third, the right to counsel is something the state does not
simply permit, it is also something the state to some extent facilitates and,
where the state fails to do so, the constitutional right to counsel will be found
to have been violated. Each of these features demonstrates the extent to
which the Canadian legal system views the individual as entitled to be self-
determining under the law (free from unwarranted state interference) and
through the law — that she must be able to exercise her legal entitlements in
accordance with procedural fairness.>

§2.22  One of the most notable examples of state facilitation of the individual
right to access the law is the case of New Brunswick (Minister of Health and

S Ibid,
% p . Sinclair, [2010] S.C.J. No. 35,2010 SCC 35 (S.C.C.).

R. v. Manninen, []987] S.C.J.No. 41,[1987] 1 S.C.R. 1233 (S.C.C.); R. v. Bartle, [1994] S.C.J.

No. 74, [1994] 3 S.CR. 173 (S.C.C.).
# R v Taylor, [2014) S.C.J. No. 50, 2014 SCC 50 at para. 25 (S.C.C.).
R. v. Manninen, [1987] S.C.J. No. 41, [1987] | S.C.R. 1233 (S.C.C.); R. v. Bartle, [1994] S.C.J.
No. 74, [1994] 3S.CR. 173 (S.C.C.).
The Supreme Court has_in the past _decade moved to a significantly more limited protection of
the right to counsel in its recent history: R. v. Sinclair, [2010] S.C.J. No. 35, 2010 SCC 35
(S.C.C); R v. MeCrimmon, [2010] S.C.J. No. 36,2010 SCC 36 (S.C.C.); R. v. Willier, [2010]
§.C.J. No.37,2010SCC37 (S.C.C). It retains, however, a normative commitment to the ideas

described here.
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Communine Services v. ( 1.(.1.)." where the Supreme Court he|
Charfer can give rise 02 right l.u cpqnscl ‘oulsi(lclol'thc Criming) law OF the
where proceedings implicate an individual’s security of the Person ,WC‘)ntex,"
and complex, and the person cannot present her case withoyt the ;;qd‘r Yerioy
counsel. In that case, the appellant was attempting to regaip Cu{t:'itance o
children. The allegations were complex; a three day hCariné )l(r OT hey
scheduled. with fifteen affidavits, including two expert reportg (0 he o n
by the Crown, which was of course represented by coungel, %2 The ({()Csented
that it would take a person with “superior intelligence or ' “r.t h_eld
communication skills, composure, and familiarity with the legal Sy::amm’
order to eflectively present his or her case” and there was g cwdi em in
suggest that the appellant had those qualities.53 In those circumstaence '
failure to provide counsel violated s. 7 of the Charter.>* s, 4

d lhat §

§2.23  This point should not be overstated, however. Generally Speakin
the courts are more willing to protect against unwarranted state interferen,

than to facilitate access to justice. Thus, in R. v. Christie,”® which deniedce
constitutional challenge to a British Columbia tax levied on legal Semce:
the Supreme Court rejected the argument that there was a generai
constitutional right to legal services. It did so in part because it characterizeq
the right claimed as generally as possible, as a claim for a “constitutionally
mandated legal aid scheme,”® without engaging with the obvious point that
the actual constitutional challenge was being brought against a tax on legal
services. The tax was not a failure to facilitate access to legal services, it was
a direct impediment to the ability of poverty lawyers such as Christie to
represent their clients.”” The Court, in other words, rejected the claim that
there was a general right to counsel which would obligate the government to
provide lawyers in all legal proceedings, but did not consider the point that,

*' [1999] S.C.J. No. 47, [1999] 3 S.C.R. 46 (S.C.C.).

" Ibid., at para. 79.

3 Ibid., at para. 80.

** Note as well cases that, while not requiring that counsel be provided by the state, have held that
it is inconsistent with the requirements of procedural fairness to prevent a person from using
counsel in regulatory cases with serious consequences for the rights or interests of that person:
Howard v. Stony Mountain Institution, [1985] F.C.). No. 56, [1984] 2 F.C. 642, 19 D.L.R. (4th)
502 (F.C.A.) (appeal quashed on basis of mootness: Howard v. Stony Mountain Institution.
[1987] S.C.J. No. 91, [1987] 2 S.C.R. 687 (S.C.C.)). Also note the Supreme Court’s recett
determination that fundamental justice precludes state action that interferes with a lawyer's
commitment Lo his client’s cause: Canada (Attorney General) v. Federation of Law Socielies.
12015] S.C.J. No. 7,2015SCC 7 (S.C.C.).

?12007] S.C.. No. 21,2007 SCC 2) (8.C.C.). T

“[Tlhe logical result would be a constitutionally mandated legal aid scheme tor virtually @

legal proceedings, except where the state could show this is not necessary for effective access ©0

justice.” Ihid., at para. 3. .

Christic’s story ends tragically. Unable 1o continue his practice on Vancouver’s downtown Eaz

side because of the tax burdens placed on him (the government required him to rex}lll Faxelc‘

even when his clients did not pay his fees, as often occurred), he decided to ride his blcycto
across the country to raise awareness of the constitutional challenge and the issues of access

justice underlying it. Before his case could be heard by the Supreme Court, Christic Was L
by a car and killed.
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andermining the very purposes of the €'DSA, which inclug
health and safety. 16is also rossly disproportionate: the Dotcnti?l i
of health services and the sorrelative increase in the rigk of dz deniy
discase fo injection drurusers outwei sh-any henefit gy, m;lth ang
derived from maintaining an uhiwlulc prohibition on p"ﬂsc“ght he
illegal drugs on Insite’s premises.” $Sion o
§2.26  This bricl overview ol some legal doctrines gng| Cice
comprehensive, and does not Tully capture the complexity of thc\ri‘ h]x foy
entitlements ol the Canadian citizenry pursuant to law. [¢ also ja’ 15 ang
discuss the ways in which Canadian law sometimes fails in 0ES e,

) ) _ . practice t, real;
its potential and aspirations. It should indicate, however, the centrality I7e
0 the

Canadian system of laws of this chapter’s premises about the ryje of |,
Canadian law requires that the power of the state not be brought bdwv
against a person except where that power is justified by law. It aim ¢, achi e§r
an orderly, knowable, predictable and stable legal system within whp, peoeV]e
may “conduct their affairs.”® It requires procedural fairness, including accE:
to a fair system for dispute resolution and — within limits — the right 1, leo—a?
counsel. Whatever the imperfections of its legal system in practice, Canz:da
strives to the accomplishment of the rule of law.

C. Interpretation and the Law

§2.27 An additional premise that underlies the justification of the lawyer’s
role as resolute advocate is, as noted, that while the law is complex and
cannot be reduced to a series of easily articulated rules, it is ultimately
meaningful and susceptible to good faith interpretation. While not as
pervasively reflected in the jurisprudence as the commitment to maintenance
of the rule of law, this premise can also be clearly identified within Canadian
jurisprudence. Most obviously, it can be seen in those cases where the Court
has expressly articulated the nature of law in relation to the role of counsel,
referring to the “complexity and difficulty” of the law, and the need for
lawyers to assist lay people in making sense of it.%

§2.28 It is also apparent in the leading case on substantive judicial review,
Dunsmuir v. New Brunswick.’’ In that case, the Supreme Court engaged
directly with the question of the nature of the law’s determinacy by
articulating the basis on which courts should apply the standards of review
to determine the legality of administrative decisions. The Court has W
standards of review — correctness and reasonableness. Under correctricss
review, the Court decides the issue for itself, and then decides if, given ¢
Court’s analysis, the administrative decision-maker can be considered (©

13

04

2011
Canada (Attorney General) v. PIIS Community, [2011] S.C.J. No. 44, 2011 SCC 44, [20!
S.C.R. 134 at para. 136 (S.C.C.). ra. 10
Reference re Secession of Québec, [1998] S.C.J. No. 61, [1998] 2 S.C.R. 217 at P2
(S.C.C.).
Ander.s'(m v. Bunk of British Columbia (1876), 2 Ch. D. 644 at 649 (C.A.).
[2008] S.C.J. No. 9, 2008 SCC 9 (8.c.c).
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. erred‘. Under l:CE]S()I]ilb!?I]CSS review, the Court d
gecision  falls within - the “range of pogsible, acceptable  outcomes™
pvailable 10 the decllsml?-makcr given the nature of the matter to be dccidcd
Deeply imbcdd;d in l!lIS case, and in the other substantive judicial review
cases from which it follows, is the idea that the meaning of law can waj
Jetermined, that errors of law by administrative decision-makers can he mad-L
qnd that even if an administrative decision-maker js propcrlyl charged w'tch,
making a legal decision (such that deference is appropriately giv%n) tl:at
deference runs out if the interpretation falls outside of the “range of pos,sible
acceptable outcomes” open to the decision-maker. The idea of a “raﬁée o%
possible, acceptable outcomes” also, though, respects the idea that the Jaw is
not so determinate as to be nothing more than a set of rules. As was most
clearly articulated by former Chief Justice Dickson in his famous 1979
decisi%g, Canadian Union of Public Employees v. New Brunswick Liguor
Corp., there are many questions of law which do not lend themselves to a
single interpretation, but which can be reasonably interpreted in quite distinct
ways; in those cases, as long as an interpretation is reasonable, it should stand.

§2.29 The jurisprudence of the Court does not, therefore, treat the law as a
set of rules to be identified, but nor does it view the law as wholly
indeterminate and contingent. The law can be interpreted, and must be to
ensure the rule of law.

ccides whether the

D. Lawyers as Resolute Advocates

§2.30 Demonstrating the Canadian legal system’s commitment to the rule
of law, and that it rests on an idea of the law as complex but subject to
meaningful interpretation, shows how that system reflects the premises of
resolute advocacy. It is worth emphasizing, though, that the idea of the
lawyer as resolute advocate is also explicitly recognized in Canadian law.

§2.31 The judicial recognition of the lawyer as resolute advocate rests, at
first, in the categorization of the lawyer as a fiduciary to his client, and then,
more deeply, in the principle underlying all fiduciary obligations: the
fiduciary must act in furtherance of the beneficiary’s interests, not his own.
In many cases, lawyers have been held liable for breach of fiduciary duty
where they have failed to act with loyalty in pursuit of their client’s
interests.” In addition, in its decisions on conflicts of interest, the Supreme
Court has been unequivocal in emphasizing that the lawyer is a fiduciary

% Ihid., at para. 47.
“ [1979] $.C.). No. 45, [1979] 2 SC.R. 227 (S.C.C.)

N See, e.g., Sirother v. 3464920 Canada Inc., [2007] $.C.J. No. 24, [2007] 2 S.C.R. 177 (8.C.C.);
Stewart v. CBC, [1997] 0.J. No. 2271, 150 D.L.R. (4th) 24 (Ont. Ct. (Gen. Div.); Hollander 1.
Stern, [1994] O.J. No. 2137 (Ont. Ct. (Gen. Div.)); Canson Enterprises Lid. v. Boughton & Co.,
[19911 S.CJ. No. 91, [1991] 3 8.C.R. 534 (8.C.C.); Biggs v. London Loan and Savings Co of
Canada, [1933] S.CJ. No. 17, 1!933] S.C.R. 257 (S.C.C.). See also, Alice Woolley, “The
Lawyer as Fiduciary: Defining Private Law Duties in Public Law Relations” (2015) 65' Univ.
Toronto L.J. 285.
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who owes a strong duty of loyalty to his client.”" Thig inc

the rc(wircmcnl that the lawyer nn! prefer his own intereg
client.” but also includes the requirement that the lawyer
representative, committed to his client’s cause and immune o e 2 el
to “soft-peddle™ representation in order to serve other imCqut: }f Dtati(m
cases, the Supreme Court has cited with approval Lor( Bmu' - O
conception of the lawyer as a zealous advocate for his clignt: Strong

oo O G-
act as g . J h|§

8ham’g

[A]n advocate, in the discharge of his duty, knows but one
the world, and that person is his client. To save that client by al] Me;
and expedients, and at all hazards and costs to other persong a:f:js
among them, to himself, is his first and only duty; and in pe rfO,rmin’
this duty he must not regard the alarm, the torments, the destmcti.g
which he may bring upon others. Separating the duty of a patrjot fmmn
that of an advocate, he must go on reckless of consequences, though it
should be his unhappy fate to involve his country in confusjon.’

PETSON in 4

§2.32  In 2015 the Supreme Court connected the lawyer’s duty of resolyge
advocacy to the principles of fundamental justice in s. 7 of the Charter,
Canada (Attorney General) v. Federation of Law Societies of Canady, the
Supreme Court held that money laundering legislation, which imposed,
reporting requirements on lawyers, violated s. 8 of the Charter because it hag
the potential to infringe solicitor-client privilege.75 It also violated s. 7 because 2
lawyer risked prosecution and imprisonment if not complying with the
legislation, with the result that his liberty interests were impaired; further, that
impairment was inconsistent with fundamental justice because of the risk to
privilege but also because the legislation had the potential to interfere “with the
lawyer’s commitment to the client’s cause.””

§2.33 In short, fundamental justice required a lawyer to be a committed
advocate for his client’s cause. That does not of course mean that everv
inhibition of lawyer advocacy is constitutionally suspect — there would need to
be an impairment of life, liberty and security of the person. Note, however, that
the Court was willing to find that impairment only from the effect of the
legislation on the lawyer. Further, even without a constitutional claim, the
Court’s connection of resolute advocacy to fundamental justice shows the
centrality of that concept of the lawyer’s role to the Canadian legal system.

4. THE ETHICAL JUSTIFICATION

§2.34  The lawyer’s role as a resolute advocate is thus both a long‘Sta“fi":l%
feature of Canadian legal culture and one that flows from the norms of 0

7

R. v. Neil, [2002] $.C.J. No. 72, [2002] 3 S.C.R. 631 (S.C.C.); Strother, ibid.
: Strother, ibid,
o R.v. Neil, [2002] S.C.J. No. 72 at para. 19, [2002] 3 S.C.R. 631 (S.C.C.).
Ibid., at para. 12, citing from J. Nightingale Trial of Queen Caroline (1821
The Defence, Part 1, at p, 8.
[2015]S.C.J. No. 7, 2015 SCC 7 (S.C.C.).
Ibid., at para. 77.

) vol. 1,
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gl YS! Substantive legal doctrine in Canada validates the idea of the
Lyt rcs()ll.lic ndyngnlc, bu l also rests on the coneepts that make resolute
Jdvocacy sensllble. Fhis scction considers (and rejects) the normative
;“. aments agﬂll_l!ﬂ l!lt‘- Iawycr as rcs‘mlullt“ advocate, and then outlines the
proader normative foundations that justify resolute advocacy as a morally

legitimate role for the lawyer.

A, Arguments Against Resolute Advocacy

3,35 For our purposes, the arguments against resolute advocacy can be
categorized in three ways. The first, which is the category that appears most
commonly in the Canadian literature, is what [ will call the “postmodern
objection”. Postmodern objectors recognize the argument for resolute advocacy,
but argue against any determinate moral obligation, of advocacy or otherwise,
that governs lawyer decision-making in all circumstances. They argue instead
for contextual- and dialogue-based decision-making that varies according to the
circumstances in which the decision is made. The second category has
dominated the anti-zeal literature in the United States, and can be described as
the “personal morality” objection. The personal morality argument emphasizes
the distinction between the lawyer’s role in the legal system and morality, and
argues for the primacy of ordinary moral obligations in all circumstances. The
third category is the “morality of law” objection. The morality of law objection
is premised on the argument that law incorporates and reflects morality, and
argues for recasting lawyers’ resolute advocacy in terms of law’s underlying
moral claims. [ will consider each of these objections in turn.

i.  The Postmodern Objection

§236 Trevor Farrow’s 2008 article “Sustainable Professionalism””’
articulates a cogent postmodernist conception of the ethical lawyer.”®
Farrow’s argument is that resolute advocacy can be justified in terms of
principles, lawyer practices and concerns of policy. He suggests, however,
that a singular emphasis on zealous advocacy over-simplifies the moral
challenge that lawyers are required to resolve in practice. When a lawyer
makes decisions there are many things that can make a legitimate claim on
his attention, including the interests of the client, the lawyer’s own moral
and personal commitments, the concerns of the profession (in, for instance,
fostering diversity) and, finally, what will best further the public interest and

7 Trevor Farrow, “Sustainable Professionalism™ (2008) 46 Osgoode Hall L.J. 51.

| hasten to emphasize that Farrow does not identify his perspective as post-modern.
I characterize it that way because (a) Farrow is not prepared to take a stand on ethical positions
that are, in the end, fundamentally contradictory; (b) his emphasis on dialogue, discourse and
individual decision-making is embedded in the postmodemnist tradition; and (c) I see little
foundational difference between his vision of the ethical lawyer and that earlier set out by Allan
Hutchinson as a “Postmodern Re-Vision of Lawyering” (Allan Hutchinson, “Calgary and
Everything After: A Postmodern Re-Vision of Lawyering” (1995) 33 Alta. L. Rev. 768).
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2.37  There are several problems with postmodern Perspective

guestions. Most obviously, there is a fine line between pOStmoiion €thicy,
and no cthics at all. Farrow describes his approach, for example em ey
sustainable professionalism, and argues for sustainability as 4 Vall,l :5} One o
But the virtue of sustainability depends on that which is to be Sust;n Itse|r
sustained suffering, for example, is not something to be valued of enc(:ned -
For sustainable professionalism to be something worth achieviy rUra_cd.
identifying the value of professionalism, not of sustainability — W}::iqulr?g
the case of Farrow’s article, requires identifying the moral valye Ch, i

) : of ea
the elements that he would have the lawyer factor into his decisioH_mak;:;1 of
§2.38 That question, however, is one that Farrow avoids addressip >

does note the moral claim that different perspectives can make, byt he e
unprepared to take a stand on the relative merit of these claims, even thoy 18
the claims are irreconcilable on their own terms. He does not, either, define
those matters that can legitimately fall within the lawyer’s balancing of e
personal moral values, the client’s goals and professional interests, or on
what basis such a decision would be made. That makes sense in terms of
Farrow’s theoretical foundations, because the heart of postmodernism is tq
see ethical questions as not subject to determination based on universally
applicable considerations. It leads, however, to the problem that postmodern
lawyering ends up being entirely based on the personal moral assessments of
the lawyer making the decision, informed perhaps by “discourse”, but not
subject to any sort of objective assessment.

§2.39  Allan Hutchinson, whose work predates and appears to significantly
influence Farrow’s, both acknowledges and celebrates this fact:

[Postmodern lawyering] offers no magical guide as to what to do in any
specific or conflict situation, because there is none to be given. It is for
each person to arrive at an informed and conscientious decision in
accordance with their own political and moral lights. The objective is
not to chastise lawyers simply because they are corporate lawyers or
represent rapists and bigots: it is to encourage each lawyer to take
responsibility for the clients they take, and causes they fight for and the
tactics they use. In doing so, however, the postmodermn lawyer will
ensure that these moral and political lights are always brought into play

™ Trevor Farrow, “Sustainable Professionalism™ (2008) 46 Osgoode Hall L.J. 51 at 100.

__—-——‘.
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orality a5 !(}1’ cxa]nplc. are personal autnnomy,.lihcrly ar;d ju%ticcg’ Andc; ?F
hey are not. if'all of the moral ideas are simply contingent things ‘that w - m" P’l
or might not want to apply in any given circumstance, then wh); are thecvallf st
(hat We should nnposg on heterodoxy respectfulness and responsibility :s
oppOSed to other “contingent” values such as autonomy, liberty or democr:;cy?)
Or. to return to Farrow’s model, if we are going to incorporate certain factors 25
rclevant to the lgwyer’s decision, but make no evaluation of the relative claim
each can make in a general sense, why do we try to identify any factors as
relevant at all? Why not simply say to the lawyer “good luck with that” and
move on?

§2.40 In sum, the problem with postmodernist accounts of the lawyer is
that they try to have their ethical cake and throw it to the pigs too. They want
to impose values on the lawyer, but only in a sort-of-kind-of-maybe way,
one that allows the lawyer — and us — to duck the difficult questions about
what W, as a society, think the right thing is for lawyers to do. Or, more
individually, they duck the questions about what for the individual lawyer is
the.right-thing to do — which choices will properly merit moral acclaim and
which will properly merit moral disapprobation?

y, for example,

ii.  The Personal Morality Objection

§2.41  Although similarly focused on the lawyer’s exercise of individual
judgment, the personal morality objection to zealous advocacy is not similarly
reluctant to articulate what a lawyer seeking to be ethical should do. The
personal morality objection starts from the premise that legality and morality
are not co-terminus. There are some things that the law permits, and some that
it even requires, that are immoral. The law may permit a landlord to evict a
tenant who has only technically violated the lease, and who has nowhere else
to go. The landlord who makes that choice may nonetheless be categorized as
acting immorally.81 And so too, the personal morality objectors argue, should
the lawyer who helps the landlord to accomplish that eviction.

§2.42 A lawyer is a moral agent, and does not lose his moral agency by virtue
of being a lawyer. The professional obligation to be a zealous advocate Within
the bounds of the law may require the lawyer to assist clients to pursue actions
that can be judged as immoral, but to the extent that it does so, the professional
obligation does not give the lawyer a moral excuse; it gives the lawyer a moral

8 Allan Hutchinson, “Calgary and Everything After: A Postmodern Re-Vision of Lawyering”

(1995) 33 Alta. L. Rev. 768 at 781-82.
81 This would, of course, depend on the totality of the facts and circumstances.
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§2.43  The first difficulty with the personal morality op; "
Jection :

places an enormous trust in lawyer morality, while : ,

) . ) placin S thes .
all in the morality of the laws and legal system within wh fgc ;]]mOSt no u:t .
Yet individual lawyer morality both reflects and influence AWYers y., &
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§2.44  The second and related difficulty with the personal mqpq:
is that, in contra-distinction to the postmodemnist problem ito rgh Objection
account for the possibility of deep moral disagreement an’mn stOth doeg Not
acknowledge the extent to which the law exists as a way of allow%n PEOple, g,
deep moral disagreements to live in peace together. The pers Ognpfople With
objection does not live in a morally simplistic universe, but it doez1 ol
possibility of universal moral claims on the basis of which lawyers ca;lasser.t the
make ethical decisions. Moreover, it does not give much credit to the Ore} le.lbly
that law, as a statement of our actual compromises and joint conclusioﬁs S(,Slblhty
we will live together, has itself a claim to respect, even where it conflicts \:itllllow
individual’s deeply held moral commitments. It rejects the idea that the -
law can itself make a moral claim.* It suggests, instead, that “the 1: Of
profession can properly regard itself as an oligarchy, whose duty is to null%%:
decisions made by the people’s duly elected representatives”. %

8 David Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007)

at 63. See also: David Luban, Lawyers and Justice: An Ethical Study (Princeton, NJ: Princeton
University Press, 1988); Gerald Postema “Moral Responsibility in Professional Ethics” (1980)
55 N.Y.U.L. Rev. 63; Richard Wasserstrom, “Lawyers as Professionals: Some Moral Issues”
(1975) 5 Human Rights 1.

% Ibid,

8  Monroe Freedman & Abbe Smith, Understanding Lawyers’ Ethics, 4th ed. (New Providence,
NJ: LexisNexis, 2010) at 47.

%  Nigel Simmons, Law as a Moral Idea (Oxford: Oxford University Press, 2007) at 66: “a
government’s compliance with the requirements of the rule of law is not best explained by
considerations of instrumental efficacy. Rather, it must be explained by reference to a concern
to maintain an intrinsically valuable form of moral association that is embodied in the rule pf
law ... non-hypocritical compliance with the rule of law can be motivated only by a concemn for
a particular form of moral association and not by a concern for instrumental efficacy.”

% Monroe Freedman & Abbe Smith, Understanding Lawyers” Ethics, 4th ed. (New Providence,
NJ: LexisNexis, 2010) at 47.
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g6 The philosopher leremy Waldron sets out the problem with hoth
i | assertions; that  which reduces the significance of our maral
h,m reements, and that which disregards the achievement of the law. First,
hh‘v‘k- pot arguing against moral agreement per se, Waldron questions the
~\':lcnl (o which moral consensus exisls, even within our most hasic moral
L“om‘cNS- On matters as apparently obvious as the moral prohibition on rape.
:criolls moral disng!‘ccmcnl 18 still possible with respect to specific issues
qch as the types of acts consent cannol A mistaken but honest helief
}11 consent, the age 0! .conscnl and so on."" The function of law (and,
waldron argues, of political institutions which give rise to law) is to provide
us with some way of resolving these difficult questions, even when we
disagree, and disagree strongly, about the moral perspectives that different
answers reflect. Without law, we are left with nothing but our original
disagreement and the need to resolve that disagreement with whatever crude
and potentially violent means are at our disposal.

wl!

§2.46 What follows from Waldron’s analysis is the identification of law as
something in and of itself worthy of our attention and respect. A lawyer’s
own personal disagreement with what the law permits or requires speaks to
that lawyer’s own personal moral values, but the whole point of law is to
provide both an actual settlement to controversies over the right way to live,
and to allow people the freedom, under and through the law, to live as they
like. To ignore the authority of the law based on a personal assessment that a
different moral answer is required, is to undermine legality altogether.88

iii. The Morality-of-Law Objection

§2.47 This response to the personal morality objection leads, though, to
the morality of law objection to resolute advocacy. The morality-of-law
objector looks to this point and says, “Yes! And the problem with resolute
advocacy is that it also does not take the moral compromise of law seriously,
but instead engages in legal trickery and tomfoolery, to obtain for clients
results that the law does not properly permit.” William Simon provides a
uniquely rigorous articulation of the morality-of-law objection. Simon
argues that lawyers are properly advocates for clients, but they are advocates
within the context of ensuring that, in each case, the lawyer takes those
“actions that, considering the relevant circumstances of the particular case,
seem likely to promote justice”.® Simon does not view justice as a moral
value existing apart from the law; he views it as part and parcel of the legal

87

Jeremy Waldron, Law and Disagreement (Oxford: Oxford University Press, 1999) at 105.
&8

Ibid., in general, but see in particular pp. 159-60.

William H. Simon, The Practice of Justice: A Theory of Lawyers' Ethics (Cambridge, Mass.:
Harvard University Press, 1998) at 138. Although this book comes later, it in large part sets out
in more detail the arguments made by Simon a decade earlier in “Ethical Discretion in
Lawyering” (1988) 101 Harv. L. Rev. 1083.
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§2.48 The problem arises, though, when we unpack a litle further ,
meant by “legal merit” or by the invocation of substantive norms g, ;t is
“equality, fairmess and harm reduction” to guide our legal interpretat'C p
Consider this example:”* A lawyer is acting for a mother in a child culon'
and support dispute. The mother is on welfare. The father is absen; musctl?dii
the time, and suffers from some issues related to menta] jllpeg thoi
compromise his fitness as a parent. In a meeting between the lawyer 47,4 h?t
client about a week before financial disclosure is required, the client te]j he:
lawyer that she is also working as a prostitute to better financially Support
herself and her son; her sister is helping with childcare so the son ¢a be
looked after while his mother is working. The client tells the lawyer thy; b,
cannot disclose her extra work to the father, welfare authorities or the cour

§2.49 What does legal merit require in a case such as this? It clearly does po
permit the lawyer to provide false financial disclosure to the court or to the
father. It also does not permit the lawyer to disclose the client’s past welfare
fraud. The law with respect to false representations and maintenance of these
sorts of confidences is clear. But does it permit the lawyer to avoid disclosure
altogether by quickly negotiating a generous settlement with the father, one
which is nonetheless less advantageous than the father would get if he had full
information and went to court? The law permits this result — settlements are a
legally recognized way of resolving legal disputes, and no fraud or
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% David Tanovich, “Law’s Ambition and the Reconstruction of Role Morality in Canada” (2005)

28 Dal. L.J. 267 at 284. [Emphasis in original].
** Or why the relevant substantive norms are equality, faimess and harm reduction as opposed 0,

say, autonomy.
" Given to me by Brent Cotter.
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the client — to the person allowed to be self-determining unde‘r) ar?d tl?rfugh the
system of 1aws = not to the lawyer. If the law permits a course of action, and
what constitutes lega? merit is contentious, then the decision as to what s};ou]d
be done should be given to the person whose interests are at stake, not to the
lawye The problem WIFh the morality of law argument is that in’ the end, it

ives the lawyer the privilege of determining what can be d(;ne under a’nd

1 s
mOughWtngsea \SN,lfreLther than l-eavmg that privilege where it should be: with the
persor el-determination the law respects and facilitates.

B. InDefence of the Lawyer as Resolute Advocate

2.51 By now the basis for my argument in favour of the lawyer as resolute
advocate should be clear. It tuns on an assertion of law as something that can
make an authoritative claim against our actions, not simply by virtue of the
power of the state to enforce it, but because the law, in and of itself, is worthy
of our respect and attention. It is the role of resolute advocacy in maintaining
the_lf‘—gal system and the rule of law that provides the moral justification and
legitimacy for that advocacy. This section sets out the normative basis for that
argument. It builds on the early arguments, in Sections 2 and 3, that Canadian
legal culture and law supports this concept of legality and of the role of the
lawyer as resolute advocacy. Here the analysis is more theoretical — about the
normative structure of the rule of law, and the necessity of the lawyer as
resolute advocate to accomplish the rule of law in practise.94

i.  The Rule of Law

§2.52 Organizing a society through a system of laws accomplishes two
essential ends: it allows social coordination, a system for the settlement of
differences so that people can co-exist without violence,” and it allows

% At least not a fraud or false representation to the husband in the settlement discussions; there
may have been one to the welfare authorities.

% This section is adapted from Alice Woolley, “The Lawyer as Fiduciary: Defining Private Law
Duties in Public Law Relations” (2015) 65 Univ. Toronto L.J. 285 and from Alice Woolley and
Trevor Farrow, “Addressing Access to Justice Through New Service Providers: Opportunities
and Challenges” (2016) 3 Texas A & M L. Rev. 249-279.

% W. Bradley Wendel, «Professionalism as Interpretation” (2005) 99 Northwestern University L.
Rev. 1167 at 1184: “the law permits them to do better at realizing their interest in cooperation
than thev would on their own, and because it is adopted through procedures that meet a
threshol(i standard of fairness and respect for the parties to the normative disputes, the law has
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§2.55 The law achieves social settlement and respect for human dign;

autonomy in part through the substantive norms that it enacts th? ang
democratic processes. Those substantive norms provide answers to Conten:iugh
questions such as the appropriate rules to govern economic activit(]’):s
interpersonal interactions, and the obligations of the state to the vulnerablz,
Those norms resolve our moral disagreements. And, they do so throughé
democratic process in which those subject to law can participate and which

consequently can claim legitimacy and authority.

§2.56 The law also achieves social settlement and respect for human
dignity and autonomy through its formal and procedural aspects.”® Rule by
law is a mode of governance in which those governing respect the dignity
and autonomy of the governed, the governed recognize the law’s legitimacy
and authority through attitudes of respect and/or acts of compliance,” and
through law people create a form of moral association in which each person
may have aspects of her life which are free from interference or domination
by others.'” Actual legal systems will achieve these moral relationships to a
greater or lesser extent — and will embody the requirements of the rule of law

authority in the domain of disagreement and precludes practical reasoning on the basis of the
reasons that were relevant (o the underlying controversy.”

Jeremy Waldron, “The Concept and the Rule of Law” (2008) 43 Georgia L. Rev. 1 at29.

"7 Jeremy Waldron, “The Rule of Law and the Importance of Procedure” (October 6, 2010), [NYU

School of Law, Public Law Research Paper No 10-73 at 20] online: SSRN <http:/papers.
ssrn.com/sol3/papers.cfin?abstract_id=1688491>.
> Ibid,

While the necessary attitude of the governed towards the law — whether they need to comply
through respect or merely prudence — can be debated, Waldron persuasively argues that rule
by law assumes voluntary compliance rather than enforced compliance.

Nigel Simmonds, Law as a Moral ldea (Oxford: Oxford University Press, 200_7) at 104. See aIsp
Lon Fuller, The Morality of Law, Revised Edition (New Haven: Yale University Press, 1969) 13
which he conceives of law-making as being a bilateral relationship b;lween lhe governed an
governing (throughout, but explained most clearly at 200-24, where he rejects the idea that l?w St
be understood as a “one-way projection of authority” rather than as interactional) (,Yale Umverle(Yi
Press, 1969). David Luban provides an excellent CXPlﬂnﬂllOll.l)l this aspect of Fuller’s theory, DaV(;
Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007) at 99-130-

100
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{0 a greater or lesser extent but the moral ambition of mutual respect
between the governed and governing, and amongst the governed, is a feature
of selecting rule by law rather than rule by fiat or force. Further, the extent to
which a legal system’s structures and processes foster or undermine those
moral relationships is a legitimate criterion against which that system may be
evaluated.

§2.57 The formal requirements of rule by law reflect the mutuality of the
relationship between the governed and the governing by ensuring that the
goveming create rules that are understandable and capable of being complied
with, and the governed then understanding and complying with those rules.'”!
The people who make law do so on the assumption that people will respect it.
They ensure that people can understand the law and that the law is capable of
being complied with. People then respect the law by voluntarily complying with
its terms. Rule by law depends upon and encourages mutually respectful
interactions between the governed and the governing,'”

§2.58 The formal requirements necessary to ensure that law is
understandable include that ?'ou be able to figure out what it requires in
advance of doing something, % and that it be clear, rather than muddled and
confused.'” The formal requirements necessary to ensure that law is capable
of being complied with include that requirement directly (that law “should
not command the impossible”'®) and that it be constant over time, rather
than subject to constant amendment.'” Requirements that aim at both
making law understandable and making it possible to comply with include:
that the law be non-contradictory, avoiding, e. g having one statute require
something which another statute prohibits;'®” that law be prospective;108

1 David Luban, ibid., at 116 discussing Fuller: “The burden of understanding and complying with
rules falls on those whom the rules govern; the reciprocal relationship between governors and the
governed places a corresponding burden on the govemor to make the rules understood and capable
of being complied with.” Luban also helpfully divides Fuller’s desiderata into requirements going
to clarity, requirements going to ability to comply and those which go to both.

192 [ on Fuller, The Morality of Law, Revised Edition (New Haven: Yale University Press, 1969)
at 97. Waldron describes these requirements as formal rather than procedural because “They are
formal and structural in their character: they emphasize the forms of governance and the formal
qualities (like generality, clarity and prospectivity) that are supposed to characterize the norms
on which state action is based”. Jeremy Waldron, “The Concept and the Rule of Law™ (2008)
43 Georgia L. Rev. l at 7. .

' Fuller expresses this requirement as that law be published, but as Simmonds fairly points out,
the requirement that law be promulgated or published “sits only somewhat uncomfortably with
the most obvious features of the common law: such as the fact that a rule may be articulated for
the first time in the very case to which it is applied™: Nigel Simmonds, Law as o Moral ldea
(Oxford: Oxford University Press, 2007) at 160.'F0r his part, Waldron uses the language of
publicity, saying that, “The norms should be PUbl'C.kHOWl?dge in the sense of being available
to anyone who is sufficiently interested, and available in particular to those who make a
profession of being public norm-detectors — lawyers as we call them - and who make that
expertise available to anyone who is wnllln_g to pay for it™: Jeremy Waldron, ibid., at 26.

104 1 on Fuller, The Morality of Law, Revised Edition (New Haven: Yale University Press, 1969) at 63.

"% Ibid., at 77.

"% Ibid., at 80.
7 Ibid., at 65-70.
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§2.59  Rule of law may only be achieved when everyone involved ip it

in good faith, when officials actively strive to do what the |aw say
when people voluntarily comply with it. Indeed, the formal re
law allow it to be largely self-applying. Law doesn’t work becayse offici 1
come and make people comply with it; officials may have that powe, t’;lls
they exercise it only rarely. Rather, it works because the lav;/ ut
understandable and capable of being complied with, and becauge peOp]l:
comply with law voluntarily and willingly. Just as congruence shows how
the rule of law relies on the good faith engagement of all official actors i,
the system, voluntary compliance shows how accomplishment of the ryle of
law depends on the good faith of the citizenry — of the governed.

§2.60 Accomplishment of the rule of law requires the willing participation
of us all. It requires a system that respects people enough to assume that they
can and will comply with the law, and to enable that compliance; officials
willing to make good faith efforts to apply the law faithfully and accurately;
and people who act consistently with the trust that the law places in them.
And, it is the formal requirements of the rule of law that both presume and
enable those good faith efforts by all concerned.''?

§2.61 The procedural requirements of the rule of law speak not to the
formal structure of governance by rules, but rather to law in practise, to the
need for “impartial administration” and fair procedure when law is applied.
Those requirements can operate in tension with the formal requirements —
the more process you have the more unpredictable the law may become,
insofar as results may vary in individual cases based on how the facts and

dacty
Y8 ang
qu1remems of

Y thid., at 51-62. Fuller discusses the complexities and nuances around retrospective law-making
in practice — the contexts in which it may be unavoidable or less problematic, while noting that
“while perfection is an elusive goal, it is not hard to recognize blatant indecencies™ (at 62).
Ibid., at 81-90. Simmonds would also add a requirement that law be enforced. This is fair insofar
as a legal system which enforced no rules would have the same sorts of failures caused by Fuller’s
befuddled monarch Rex. On the other hand, a legal system can have a certain number ot rules that
it does not enforee in any real or meaningful way without those rules being less law-like (which
would not be true, say, of a law where the law was incongruent with ofticial action). Seat belt laws
may not, for example, be enforced very olien, but they are a remarkably effective instrument of
social change. In general, as discussed with respect (o the procedural requirements of the rule of
law, law relies far more centrally on voluntary compliance than it does on enforcement. | have not
included Fuller’s requirement that law be general, because that requirement means only that a legal
system have rules, which does not seem to add much (at least not to this discussion). | also do not
take up the issue of customary law in this discussion.

YO phid., at 81.

Y pbid., at 91

"2 jeremy Waldron, “The Concept and the Rule of Law™ (2008) 43 Georgia L. Rev. | at 28.

itrs
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arguments are presented and understood but are nonetheless central to
accomplishing rule by law, and its respect for human autonomy and dignity,
rather than rule through foree or by abuse of p()wcr.'M

§2.62 The most obvious procedural requirement of the rule of law is that it
has some system of dispute resolution, some way of applying the law to
pm'licular situations and to settle disputes about what the law means.'”® That
system of dispute resolution must also comply with procedural norms, with
hearings before an impartial adjudicator where the participants enjoy due
proCEsS. The system solves a practical problem — taking abstract norms and
applying them to specific circumstances — but it also represents law’s moral
structure of respect for those to whom it applies, because process ensures
respectful attention to that person’s point of view:

Applying a norm to a human individual is not like deciding what to do

about a rabid animal or a dilapidated house. It involves paying attention

to a point of view and respecting the personality of the entity one is

dealing with.""®

While the formal requirements of legality emphasize the need for constancy
over time, the procedural requirements equally emphasize law’s positivity,
the ability of people to make law, to control law and, where necessary, to
change law. Theoretically, a legal system could exist without a
democratically legitimate legislative body, but in practice the existence of
such a body to enact and change law is one of the definitive features of the
rule of law.""” While constancy over time permits law to be voluntarily
complied with (and reliance on voluntary compliance reflects law’s moral
structure), the simultaneous capacity to change it reflects law’s freedom, our
collective freedom “to have whatever laws we like.”'™®

§2.63 Finally, the application of law in practice and through the courts

manifests law’s systematicity, the requirement that the principles and

precepts of law exist as a system that imposes a structure that constrains

argument and interpretation while also permitting evolution over time:' "
Legal norms present themselves as fitting together or as aspiring to fit

together into a system, each new ruling and each newly issued norm
taking its place in an organized body of law which is fathomable by

human intelligence.

"% Ibid., at 9.

" Ibid., at 11.

"5 Ibid., at 20.

"% Ibid., at 23-24.

"7 Ibid., at 30.

" Ibid., at 31. N

"¢ is not entirely clear whether syslematicity is properly characterized as a procadural or formal
aspect of legality. I have included it as a p‘ro.ucdm'nl aspect because of its intimate relationship
to the operation of law and to the system ol dispute resolution.

20" jeremy Waldron, “The Concept and the Rule of Law™ (2008) 43 oS A I
further, Trevor C.W. Farrow, Civil Justice, Privatization, and Democracy (Toronto: Unive.rsity
of Toronto Press, 2014).
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This iterative aspect of legality means, in turn, that the law doeg nOtge ’?Tent_
a set of rules superimposed on the citizenry. Rather, it “pays r espect’;lgt as
persons who live under it, conceiving them now as bearers of jj diVidthe
reason and intelligence”'? who can be expected to think about and en ual
with the legal system that applies to them: gage
[The law] also respects the dignity of reasoning and even argumentativenesg,
The individuals whose lives law governs are thinkers who can grasp and
grapple with the rationale of that governance and relate it in complex
but intelligible ways to their own view of the relation between their

actions and purposes and the actions and purposes of the state.'?
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§2.65 Thus, just as the formal requirements of the rule of law presume and
enable the good faith and willing participation of the citizenry, the
procedural requirements of the rule of law enable that participation in a
different way. Those requirements give people a say in what happens to
them and, as well, in the content of the law itself.

ii. Lawyers and the Rule of Law

§2.66 So this, then, is the normative structure of rule by law: a moral
relationship between the state and the citizen, and amongst the citizenry,
ensured through accomplishment of the formal and procedural requirements
of the rule of law.

§2.67 Why does this lead to resolute advocacy? Resolute advocacy has
two central features. First, it places decision-making about what is to be
done in a legal representation with the client. The lawyer acts to facilitate the
client’s accomplishment of her ends within the legal system, but it is the
client who determines those ends.'** Second, resolute advocacy requires the
lawyer to interpret and work through the law to achieve the client’s goals;
the lawyer ensures that the client has full access to legality.'?> These features
both follow from this authority claim for law.

:: Jcr‘cmy Waldron, “The Concept and the Rule of Law™ (2008) 43 Georgia L. Rev. 1 at 36.
Ibid.

25 Ibid,, at 36.

124 What this looks like, in practical terms, is discussed in Chapter 3.

125 The lawyer’s function is — al its heart — based in the law. The lawyer does not generally act t©©
facilitate the client in accomplishment ol her non-legal goals, and to the extent the lawyer does
so it is not at all obvious that the norms of resolute advocacy properly apply to her conduct.

- ol
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.68 With respect to the first, if law hyg the functi . .
aisagmemenls bclwccn‘lhosc 0 whom it applies, and "(’)’; <.>f rchlv'lng
olerating and encouraging conduct in those to wh:)m it a I.W'nStrammg,
Jecision about‘how to live within that legal framework Iiéq r;f/).tlﬁ&hthen he
subject 10 it. 11 am to decide not only how [ am to live u}\(lc'r a th }E)erﬂmn
the law, but also to decide how my neighbour lives under and .tE( t r;:ugh
law. then the law has ceascd to achieve its egsential function r(l)tug iy
resolving disagreements between my neighbour and me: [ am And s'in;?l n;)t
for the relationship between the lawyer and the client: i,f the -Iawye; deciadrey
what the client may, must or should do, instead of simply assisting the clieni
determine what the law permits or requires the client to do. the lawyer will
have similarly usurped the law’s function in resolving disagr,eement.

§2.69 With respect to the second, law cannot act as a form of moral
association in which each person has “domains of conduct that are genuinely
free from the most common and effective forms of coercive interference”'** —
absent some way to ensure access to legality. Ensuring that each of us has
freedom from unlawful coercive interference requires that we have access to
some person or system that protects that freedom. The formal and procedural
requirements of the rule of law are the systems; the lawyer is the person, the
one whose resolute advocacy ensures that the constraints placed upon our
actions are only those that the law itself imposes.

§2.70  Although expressed somewhat differently, this idea of the function
of legality informed Charles Fried’s early defence of the standard concept of
the lawyer’s role — the lawyer’s partisan advocacy for clients. For Fred, the
purpose of the lawyer was, in significant part, to ensure “the due liberty of
each citizen before the law”.'?” Whether or not Fried’s strong concept of
the lawyer as zealous advocate follows from the moral association of a
system of law is debatable; in my own view, it is just as significant that law
can facilitate communities and co-operative endeavours as that it enables the
liberty of each citizen. Regardless, the legal system has this role to at least
some extent, and lawyers facilitate its fulfillment of that role through their
resolute advocacy; without access to resolute advocates that function of
legality is impaired.

§2.71  Further, satisfaction of the formal and procedural requirements of
the rule of law requires access to a lawyer acting as a resolute advocate. The
system of dispute resolution, and its complex procedures, cannot be accessed
effectively without an advocate to act on the client’s behalt; absent the
lawyer’s advocacy the client cannot ensure that, in fact, the system treats her
appropriately. It is the lawyer who protects the dignity and autonomy of the
person. The lawyer also ensures that people do understand the law, that what
is clear, consistent, congruent and stable to an expert is all of those things to

126 Nigel Simmonds, Law as a Moral ldea (Oxford: Oxford University Press, 2007) at 104.
127 Charles Fried, “The Lawyer as Friend: The Moral Foundations of the Lawyer-Client
Relationship” (1975-76) 85 Yale L.J. 1060 at 1075.
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§2.72  The most crucial role for a lawyer with respect to the
requirements of the rule of law may, however, be with respect ¢
systematicity, the extent to which legal norms fit together and expanq .
“an organized body of law which is fathomable by human intelligencen’m,;
Law cannot be understood without considering its systematic COmple);it
and law cannot be accessed without having the ability to interact ang enga Y,
with that systematic complexity, arguing about what its norms are anq Whg;
its norms mean. If law necessarily governs our interactions through ,
complex system that respects us as “thinkers who can grasp and grapple with
the rationale of that governance and relate it in complex but intelligible ways
to [our] own view of the relation between [our] actions and purposes and the
actions and purposes of the state,”130 then law must also provide us with the
people who give us the ability to do those things when we alone cannot. The
law must not rely on us as having an intellectual capacity and skill that we
do not possess and cannot reasonably attain, but it can rely on some having
the necessary intellectual capacity and skill that they then provide to those of
us who lack it. And that person must be directed at our interests and needs in
undertaking this task; the lawyer provides the skills and knowledge, but he
does so in service of the client’s own ends.

0 the la“/aS

iii. Lawyers and the Boundaries of Legality

§2.73 The lawyer’s role in relation to the substance, form and process of
law also means, though, that in representing a client a lawyer must engage in
good faith interpretation of the law, and work within the systems of the law
as they exist — if the lawyer burns documents that are properly producible
in discoveries, for example, then the lawyer has not allowed the client to
access the civic compromise of the law, he has helped the client to destroy it.

§2.74  This leads to the other assertion that underlies the claim in favour of
resolute advocacy, which is that the law is sufficiently complex that it
requires the assistance of a lawyer, yet is also sufficiently capable of
meaningful interpretation that the lawyer can provide assistance to the client.

5 avid Luban, Legal Isthics and Human Dignity (New York: C
at 104. ) ’

Jeremy Waldron *“I'he Concept and the 2 ol | o™ )
- //;/¢/.,Z1 oy epland the Rule of Law” (2008) 43 Georgia L. Rev. 1 at 3.

ambridge University Press, 2007)
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The first of thesc prcmig:s is scll’-cvidcr']t"‘]I The second is more difficult,
and requires demonstrating that the I'aw. Is something that precludes certain
nterpretations as unff?%o:1able, as.fallmg' outside the “range of possible,
3cceptable outcomes”.” Furthcr, It requires doing so in light of law’s
systemacity, the fact that it cr.eates a “culture of argument”, a system for
casoned analysis through which norms can be contested and established
ather than simply a set of rules."” In short — how can a culture of
argument create a determinate constraint on lawyer’s conduct?'**

§2.75 Academic commentators in the United States have considered this
issue extensively following the disclosure of the memorandum prepared by
lawyers in the Office of the Legal Counsel to enable the George W. Bush
administration to interrogate detainees in a way that would, under traditional
definitions, be considered torture. This chapter does not address the problem
of the torture memos, but it does rely on their critics’ insights to address the
argument against law as a meaningful constraint on lawyer conduct.*’

§2.76  Those insights include the observation that the indeterminacy in law
must not be overstated. Law’s indeterminacy is “of a special and limited sort —
moderate, not global indeterminacy”.136 Indeed, the goal of law is always to
reduce obscurity, not to increase it: “Even when great judges with subtle,
Promethean minds write opinions, their opinions had better contain no secret
teachings, no buried allusions, no symbolism, no allegory, no thematic

131 To demonstrate this point I opened a copy of the Jncome Tax Act to a random page and found
the following provision, which ably illustrates it:

Where, otherwise than by virtue of a deemed disposition under paragraph 148(2)(b),
an interest of a policyholder in a life insurance policy is disposed of by way ofa gift
(whether during the policyholder’s lifetime or by the policyholder’s will), by
distribution from a corporation or by operation of law only to any person, or in any
manner whatever to any person with whom the policyholder was not dealing at arm’s
length, the policyholder shall be deemed thereupon to become entitled to receive
proceeds of the disposition equal to the value of the interest at the time of the
disposition, and the person who acquires the interest by virtue of the disposition shall
be deemed to acquire it at a cost equal to that value.
(Income Tax Act, R.S.C. 1985, c. 1, s. 148(7)).

2. Dyunsmuir v. New Brunswick, [2008] S.C.J. No. 9 at para. 47, 2008 SCC 9 (S.C.C.).

133 Jeremy Waldron, “The Concept and the Rule of Law™ (2008) 43 Georgia L. Rev. | at 20.

134 parts of this subsection are taken from Alice Woolley, “The Lawyer as Advisor and the Practice
of the Rule of Law” (2014) 47 U.B.C. L. Rev. 743-783.

35 For analysis of the torture memos see David Luban, Legal Ethics and Human Dignity (New York:
Cambridge University Press, 2007) and Bradley Wendel in various articles including: W. Bradley
Wendel, “Professionalism as Interpretation” (2005) 99 Northwestem University L. Rev. 1167;
W. Bradley Wendel, “Legal Ethics and the Separgtion of Law and Morals” (2005) 91 Comell L.
Rev. 67, W. Bradley Wendel, “Virtue and Vice in Legal Advising” (2013) 30 New Eng. J. of
Crim. and Civ. Confinement 25; W. Bradley Wendel, “Deterence to Clients and Obedience to
Law: The Ethics of the Torture Lawyers (A Response to Protessor Hatfield)” (2009) 104
Northwestern University L. Rev. Colloquy 58; W. Bradley Wendel, “The Torture Memos and the
Demands of Legality” (2009) 12 Legal Ethics 107. See also Michael Hatfield, “Fear
Indeterminacy and the American Lawyering Culture” (2006) 10 Lewis & Clark L. Rev. S11. ,

1% David Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007)

at 197.
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features and goals of the rule of law is clarity — that the oft
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§2.77 Lawyers and JlI(II%{CS conduct themselves ag f the at )|
reasonably ascertainable.”™  While they may note the difr weer
complexity of a particular issue, and they may disagree about .l(:u]ty
appropriate to a specific case, lawyers and judges do not sit immo“bf;}ftco o
the impossibility of articulating defensible legal claims. As noted ea'rl]'led b
Supreme Court of Canada has gone so far as to opine — ConSistent;eT’ the
decades — that some legal questions have “correct” answers, such 5’] Over
administrative decision-maker who fails to provide them ig SUbjeatt an
judicial reversal.'” ct to

ascertainable. 11 law were radically indeterminate it woulq

Or

§2.78 While the Supreme Court’s position on the existence of ColTectne

has to be understood in its legal context — that is, as a statement aboyt t}?::
relationship between courts and administrative decision-makers in deciding
certain questions — it illustrates the basic point that the indeterminacy i
law ought not to be overstated.'*® As Benjamin Zipursky puts it:

A judge, lawyer, or legal scholar aiming to answer a legal question —
including, for example, a law clerk writing a memorandum to a judge —
is capable of characterizing what is interpretively fairly well settled,
clearly not at all well settled, and what lies in between.... We shall later
address the question of whether — as a legal positivist would maintain —
there is really a basis for thinking such a ‘good report’ would reflect
truth about the law. But it remains the stuff of treatises, Restatements,
practitioner guides, law review notes (at least in their opening Parts),

and the daily memoranda of associates, law clerks, and in-house
lawyers.'*!

§2.79 In articulating the lawyer’s duties in the face of law’s moderate
indeterminacy, David Luban and Bradley Wendel rely on the concept of an
interpretive community, ‘“comprised of judges, lawyers, scholars, and
interested citizens who have learned to differentiate between legal and
nonlegal reasons” as constraining lawyer’s advice, although not necessarily
constraining lawyer advocacy in court.'*? The law may be open to a range of

T tbid., a1 194,

BBenjamin C. Zipursky, “Practical Positivism versus Practical Perfectionism: The Hart-Fuller
Debate at Fifty” (2008) 83 N.Y.U. L. Rev. 1170 at 1186.

See, e.g., CUPE v. New Brunswick Liquor Corp., [1979] S.C.J. No. 45, [1979] 2 S.C.R. 227
(5.C.C.); Dunsmuir v. New Brunswick, [2008] S.C.J. No. 9, 2008 SCC 9 (S.C.C.).

Milan Markovic has suggested that the idea of a constraining interpretive community overstates
the amount of professional agreement on the law; however, Markovic himself suggests ﬂ}al
there are arguments that it is not “professionally respectable to assert” (Milan MarkoVIc,
“Advising Clients After Critical Legal Studies and the Torture Memos” (2011-12) 114 W. Va. L.
Rev. 109 at 152).

Benjamin C. Zipursky, “Practical Positivism versus Practical Pertectionism: The Hart-Fuller
Debate at Fifty” (2008) 83 N.Y.U. L. Rev. 1170 at 1 186.

W. Bradley Wendel, Lawyers and Fidelity to L.aw (Princeton: Princeton University Press, 2009)
at 196, See also Kevin 1. Michacels, “Lawyer Independence: From [deal to Viable Legal

13%
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. oppretations, but the boundaries of that range are ascertainable to the
'”_g.;m-ny competent lawyer assessing the situation in light of her
2 );bssional community. " The role of the lawyer is, therefore, to act within
(H;( range on bCl]ﬂI.rol" her c!icnl. As Kate Krusc has emphasized, the lawyer
joing 80 must maintain a focus on the chcnl"s needs and objectives, and
:mls(facililale “interaction belwecn ic norms inherent in the law and their
clients values”, but the point here is that the Iawyer‘can find meaningful
dance from the law, understood in accordance with the norms of his

i : . 144
essional community.

;)roi
C. The Ethical Life of the Resolute Advocate

280 What, though, of the various examples given at the beginning of this
chapter, and the suggestion that at the very least a lawyer who, for example,
ries to make a truthful witness look like a liar, or invites a finder of fact to
draw an inference from evidence the lawyer knows is untrue, has done
something that is morally doubtful? The point of this section has been to
demonstrate that the morality of an action taken within a professional role is
simply not assessed at the level of the act itself. What needs to be morally
justified is, instead, the professional role. What has been offered here is that
sort of moral justification. The role of the lawyer is morally justified,
because of the moral authority and legitimacy of legality and the rule of law,
and because achieving the rule of law requires lawyers acting as resolute
advocates. What this means, is that any action that is required by the
lawyer’s role as a resolute advocate within the bounds of legality is also

morally justified.

§2.81 That does not make the life of the lawyer morally uncomplicated. The
tension between personally felt moral obligation and professional role is real,
and cannot be reduced simply by the assertion of the moral justification for the
role. To use an example given by the philosopher Timothy Chappell, suppose
the officer of a wrecked ship decides, when faced with a full lifeboat, that his
obligations as an officer require him to actively prevent other survivors from
climbing aboard. His actions help to contribute to the death of those survivors,
but protect the lives of the people on board, which would otherwise have been
endangered. Let’s assume, as well, that the officer is correct in his assessment
of what his role requires, and that a moral justification for the role of ship’s
officer can be given. As Chappell notes, it would nonetheless show a
comprehensive failure to understand the situation to address the officer’s

Standard” (2010) 61 Case W. Res. L.R. 85 at 119 — “the test of compliance with the

professional Judgment, element of Rule 2.1 is not an exercise in hindsight. The question is

whether ‘lhe altorney’s interpretation was grounded in the standards of the professional

community, nol whether the attorney got the ‘right’ answer as measured by a subsequent court
. decxs:o(r; or (w]erdm]h?‘% 0n‘the' mall.er.”

\Ké\?r;‘ltl‘;ym lelr:);a’nd ]r(l):)e]s_s()ltz)nahsm as Interpretation” (2005) 99 Northwestern University L.

1 Kate Kruse, “The Jurisprudential Turn i Legal Ethics” (2011) 53 Ariz. L. Rev. 493 at 528-29
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subsequent rcmorst‘l‘,‘?d guilt by saying “why are you s¢ Upset? vy
vour role requires.” " The existence ol a role justification does nou . hay
the moral complexity that the role brings with it. o C|Iminate
8282  The task of the lawyer, as discussed with FESPect to intege:
Chapter 1. is to learn to live with that moral complexity, ag Best iy, in
! a

Or. to put it more positively, to strivg o find a meaningful fife ihe Can,
which, through his work or otherwise, he has the capacity for « ¢ in
something (or a number of things) worthy of love, and being able ¢4 OVip
with it (or them) in a positive way.”M(’ Being a lawyer may be g Con:t{lgage
part of a meaningful life, or it may exist alongside it, but either v Ituent

) , _ a
moral complexity of the lawyer’s ro{%ls part of what he has to in(:orp)c/)rtahe
into the accomplishment of meaning. te

§2.83  As will be apparent throughout the remainder of this book, there are
many ways in which a lawyer can manage this moral complexity, and reduce
the moral tension that the role of the lawyer creates. While lawyers are
constrained to act as resolute advocates for their clients, they have discretiop
when choosing their clients. Further, determining what a client wants —
what are her ends, in fact — is in itself a complicated exercise, and a lawyer
can legitimately engage in serious discussion with his client about what is an
appropriate course of action within the constraints of the law. A mistake
sometimes made by lawyers is to assume that they know what their client
wants, and that their client wants every advantage the law permits.'®
Finally, the lawyer does in some circumstances have the opportunity to
withdraw from representation, including where the client persists in
instructing the lawyer to violate the lawyer’s ethical obligations.

§2.84 These aspects of the lawyer’s role — the challenge of respecting his

own moral agency while zealously advocating for his client’s within the
bounds of legality — are taken up in the next chapter.

" Limothy  Chappell, “Bemard  Williams”  Stanford  Encyclopedia  of  Philosophy, online:
“hup://plato.stanford.edu/entries/williams-bernard/>.

Susan Wolf, Meaning in Life and Why it Matters (Princeton: Princeton University Press, 2010)
at 129.

144,

1 foor further discussion of maintaining an ethical lite in the lawyer’s role, see Alice Woolley.
“Context, Meaning and Morality in the Life of the Lawyer”™ (2014) 17:1 Legal Ethics 1-22;
Alice Woolley, *Michelle’s Story: Creativity and Meaning in Legal Practice™ in Adam Dodek
and Alice Woolley, cds., In Search of the Ethical Lawver: Stories from the Canadian Legul
Profession (Vancouver: UBC Press, 2016) at 186; Daniel Markovits, A f\'lodern Legal Ethics:
Adversary Advocacy in a Democratic Age (Princeton: Princeton University Press, 2008). Note
that Markovits’s conclusion is that it is not possible for a lawyer to achieve an ethical — well-
lived — life as a lawyer, that lawyers are necessarily “lragic villuips“.
ME Gee generally Monroe Freedman & Abbe Smith, (/nde;:vfurullng Lawyers' Ethics, 4th ed.
(New Providence, NJ: LexisNexis, 2010) al 53-55; Katherine R. Kruse, “Beyond Cardboard
Chients in Legal Fthies” (2010) 23 Geo. J. Legal Ethics 103,
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purther, what Iawyc.rs lc!l llhcir clients has a significant legal effect,
a8t 1 those clients Lo avoid criminal or civil consequences on the grounds
“”Owl"c%/ were “acting on the basis of legal advice”. For example, a client
|ha“ ‘,]cd in aggrcssivc tax planning can reduce the likelihood that she will
- ,J,b‘b pay penalties il she obtains in advance a legal opinion that the tax
l:;{:;‘ has o reasonable chance of sucgess.mn As the Supreme Court of Canada
ha‘s held, legal advl(?e may be a shield for legal conseglljences and may be
one even if the qdee turns out to be l?ad or wrong, David Luban has
cuggested that 1t1s lawyer-cllent interactions in the context of advising that
inufact constitute legality, that the rule of law does not arise from judicial
Jeterminations — what Ronald Dworkin called “Law’s Empire” — but
rather from “law’s landfill, the dregs of legal authority contained in

the millions of 1aWY?‘Sclient conversations on which our actual legal
civilization is erected.”

§3.82 This section discusses the obligations of lawyers as advisors and
counsellors: the legal and ethical duties that govern legal advice, and the
extent to which the lawyer may counsel a client on matters that extend

beyond law — about, for example, the social, policy or moral implications
of different courses of action.

A. Advising'®

§3.83  Various legal sources address lawyers’ duties when advising clients:
the law society codes of professional conduct and disciplinary decisions
enforcing the requirements of those codes; case law assessing liability for
lawyers alleged to have given negligent advice; and, other legal mechanisms
sanctioning lawyers for improper advice, most notably under the /ncome Tax
Act. This section reviews the obligations arising from each of those sources.

i.  Law Society Codes of Conduct and Disciplinary Decisions

§3.84 A lawyer’s advice must be competent. As noted earlier, in all
aspects of the lawyer’s practice, including advising, she must “provide a
quality of service at least equal to that which lawyers generally expect of a

10 tncome Tax Act, R.S.C. 1985, c. 1 (Sth Supp.), s. 163(2); cases hold that a taxpayer is much less

likely to be found to have been grossly negligent where the taxpayer has received legal advice
that the tax plan works.

4% Fullowka v. Pinkerton’s of Canada Ltd., [2010] S.C.J. No. 5, 2010 SCC 5 (S.C.C.). In that case
an action against the government in negligence was unsuccesstul in part because the
government had relied on legal advice. The Court held that it was not relevant that the legal
advice was wrong, and that it would only be “rarely” (at para. 89) that liability in negligence
would arise for a government actor following legal advice.

"% David Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007)
at 160,

mis di§cussion is adapted from Alice Woolley, “The Lawyer as Advisor and the Practice of the
ng Law” (2014) 47 U.B.C. L. Rev. 743-783.
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Jawver's own experience and expertise.” the
S8 Allhou;;h discipline for thQ provision of iqcompctcnt advige
relatively rare.”™ lawyers have occasionally been sanctioned on thy

Re Epstein, the Law Socicty of British (Tolumh'ia‘ f'mgd a lawyer §7
providing erroneons advice l;; a consequence 0{ his failure to read th
of a title search properly.™ In a number of real estate cases, in which
lawyers became embroiled in unlawful mortgage schemes, the Miscondyey
findings against the lawyers were based on their failure to provide Competent
advice to their lender clients.' ™
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§3.86 Law societies have, however, been reluctant to discipline lawyers
for a single instance of poor advising. In Nova Scotia Barristers’ Society v,
Maclsaac, the Barristers” Society affirmed the requirement that advice he
competent, but declined to find that the lawyer had provided incomPetem
advice simply because he had misread the terms of the Probate Act.'® The
Barristers’ Society held that a single mistake did not constitute Incompetent
advising.]50

§3.87 A lawyer must also ensure that the advice she provides is free from a
disqualifying conflict of interest — that is, there must not be a “substantial risk
that a lawyer’s loyalty to or representation of a client would be materially and
adversely affected by the lawyer’s own interest or the lawyer’s duties to
another client, a former client, or a third person.”151 In the context of advising,
this means that a lawyer may not provide advice to a client where the lawyer’s

" FLS MC, Rule 3.2-1, Commentary 2; NB CPC Chapter 3, Rule; Que. CPC Rules 21 and 22
require the lawyer to provide competent and quality services. In Ontario, LSUC RPC Section
3.2-1, Commentary 2 states only that an “otherwise competent lawyer may still occasionally fail
to provide an adequate quality of service”; AB CC Rule 2.02(1), Commentary; BC CPC Rule
3.2-1, Commentary 2.

FLS CPC, Rule 3.2-2, Commentary 2; NB CPC Chapter 4, Commentary 2; LSUC RPC Section 3.2-2,
Commentary 2; AB CC Rule 2.02(2), Commentary; BC CPC Rule 3.2-2, Commentary 2.

As noted by Michael Trebilcock, “A review of formal disciplinary proceedings before law
societies across Canada over the last number of years would likely reveal that these processes
overwhelmingly focus on cases of dishonest or unethical behaviour or the most egregious forms
of professional delinquency, and not on failures to meet acceptable standards of professional
competence”™: Michael J. Trebilcock, “Regulating the Market for Legal Services™ (2008) 43
Alta. L. Rev. 215-232 at para. 23 (lootnote 32 and accompanying text).

12011] L..S.D.D. No. 46,2011 LSBC 12,

See, e.q., Law Society of Upper Canada v. Mattis, [2008] L.S.D.D. No. 96, 2008 ONLSHP 105;
Law Society of Upper Canada v. Lang, |2008] L.S.D.D. No. 4, 2008 ONLSHP 2 Law Sociel)'.
of Upper Canada v. Goldstein, [2008] L.S.D.D. No. 116, 2008 ONLSHP 1115 Law Socier of
Upper Canada v. Yat, |2007) 1.S.1D.1. No. 31, 2007 ONLSHP 43.

[2001] L.S.D.1. No. 1, 2001 NSBS 2.

See also Nova Scotia Barristers' Society v, Richey, |2002] L.S.D.D. No. 10 -

FLS MC Rule 3.4-1, Commentary 2; NI CPC Chapter 6 (does not directly incorporate the
substantial risk test); Que. CPC Rule 71 (does not directly incorporate substantial r}‘slf test);
LSUC RPC Section 34-1, Commentary 1; AB CC Rule 204(1), Commez i a6 CP
Rule 3.4-1, Commentary 1.
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pcrsonal circumstances or rcprcscnlution of another client materially and
adversely aftect the ab;hly ol the lawyer to provide proper advice.”” The
Federation’s Model  Code  provides as an illustrative example of 4
disqualifying contlict, a l'flwycr advising both a business and an employee of
the busi?gss. where the interests of the business and employee are directly
adverse.

§3.88 Disciplinary decisions have found conflicts that impair a lawyer’y
ability to advise a client, and have imposed sanctions, where lawyers advise
clients with whom they are having a sexual relationship."”* As noted by
the Law Society of Upper Canada: “The sexual/romantic relationship had
the significant potential of jeopardizing the member’s ability to provide
[objective, disinterested, professional]... advice. It also had the significant
potential of inhibiting the client from challenging or even questioning the

: L 155
advice being given...”.

§3.89 When advising clients, lawyers must not “knowingly assist in or
encourage any dishonesty, fraud, crime or illegal conduct” and must not
instruct “the client on how to violate the law and avoid punishment”.'*® The
commentaries to the Federation’s Model Code warn the lawyer against
becoming the dupe of a client,"” and further advise the lawyer to be vigilant
in avoiding “becoming involved with criminal activities such as mortgage
fraud or money laundering.”"*® They require the lawyer to “make reasonable
inquiries to obtain information about the client and about the subject matter
and objectives of the retainer.”'

§3.90 Disciplinary decisions have addressed the prohibition on assisting a
client to act unlawfully in the context of advising. In Law Society of Upper
Canada v. Sussman, the Law Society disciplined a lawyer for advising a
client to disobey a court order granting access to the client’s child to the
child’s father."®® The Law Society noted that the child was not in any

152 £ § MC Rule 3.4-1, Commentary 3; NB CPC Chapter 4, Commentary 1; LSUC RPC Section 3.4-1.
Commentaries 3-4; AB CC Rule 2.04(1), Commentary; BC CPC Rule 3.4-1, Commentaries 3.

188 LS MC Rule 3.4-1, Commentary 11(b).

14 See, e.g., Law Society of Upper Canada v. Hunter, [2007] L.S.D.D. No. 8, 2007 ONLSHP 27;
Law Society of Upper Canada v. Joseph, [2003] L.S.D.D. No 34.

155 Hunter, ibid., at para. 43. ‘ ‘ ‘

1% £[S MC Rule 3.2-7; NB CPC Chapter 4, Commentary 7; (only rctcrc{lces traud, crime or
dishonesty; does not refer to illegal cond'llCt); Que. CPC Rule 14 (references unlawtul or
fraudulent, not dishonest); LSUC RPC Section 3.2-7; A‘B CC‘ Rule 2.02(1); BC CPC Rule 3.2-7
(only references fraud, crime or dishonesty; does ‘nol refer to‘|llegul conduct).

157 ELS MC Rule 3.2-7, Commentary 15 NB CPC Chapter 4, Commentary 8 LSUC RPC Section
3.2-7, Commentary I; AB CC Rule 2.02(1), Comr‘ncntury; BC CPC Rule 3.2-7, Commentary 1.

1% FLS MC Rule 3.2-7, Commentary 2; NB CPC Chapter 4, Commentary 8(b); LSUC RPC
Section 3.2-7, Commentary 2; AB CC Rule 2.02(1), Commentary; BC CPC Rule 3.2-7,

159 ?Egrﬁgd{{{li 3.2-7, Commentary 3; N!i‘CPC Chapter 4, Commentary 8(c); LSUC RPC
Section 3.2-7, Commentaries 3-3.2; AB CC Rule 2.02(1), Commentary; BC CPC Rule 3.2-7,
Commentary 3.

160 [1995] L.S.D.D. No. 17.
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imminent risk or danger. and 'lhul lelssm.un did not take g St y,
Court Order; he simply advised his client not to obey 1, wh thry “t’hg
mproper. o ag
There can be no behaviour more dls!'upt}ve toh our system o
md more likely to bring its admipistratmn into d}Srepute than
while representing a party to a dispute, counselling his or he
disabey the clear, unequivocal terms of a Court Order. """
§3.91 In Law Society of Upper Canada v. Curtis, the Court dealt Wit
similar allegations, but found that the lawyer had not actually adyige dhe
client to disobey a court order with respect to access to a chi]d ' In thr
course of its reasons, the Law Society noted that a lawyer would only bz
justified in advising a client to disobey the law in exceptional circumstances
__ where “the elements of reasonable and honest belief of there bein
imminent risk of danger to a Child ... coexist with the requirement that there

be an immediate application to a court to have the issues determineg
forthwith.”'’

§3.92 Lawyers have other ethical obligations that relate specifically to
advising. Rule 3.2-2 of the Federation’s Model Code requires that the lawyer
“be honest and candid” in advising the client, and that she advise the client
“of all information known to the lawyer that may affect the interests of the
client”.'™ Further, the lawyer’s advice must be “open and undisguised” and
must state what the lawyer actually thinks “about the merits and probable
results”.'® The Federation’s Model Code’s commentaries conclude with a

blunt admonition that the lawyer’s advice may not always be what the client
wants to hear:

f jUStiCc
a IaWycr,
r Clien[ to

Occasionally, a lawyer must be firm with a client. Firmness, without
rudeness, is not a violation of the rule. In communicating with the client,
the lawyer may disagree with the client’s perspective, or may have
concerns about the client’s position on a matter, and may give advice

that will not please the client. This may legitimately require firm and
animated discussion with the client.'®

§3.93 A lawyer advising a client in accordance with her ethical obligations
must thus provide competent advice, untainted by a disqualifying conflict of
interest, and that does not assist the client to act unlawfully. The lawyer must

" Ihid,

']’f [1993]1.S.D.D. No. 216, 1993 CanLIl [ 183,

“ Ibid. For a discussion of the circumstances around the Curtis case see Janine Benedet,

“Feminist Lawyering: Insiders and Outsiders” in Adam Dodek & Alice Woolley, eds., In

Search of the Fthical Lawyer: Stories from the Canadian Legal Profession™ (Vancouver: UBC

. Press, 2016) at 111-25.
See similarly: NB CPC Chapter 4; Que. CPC Rule 37; LSUC RPC Section 3.2-2 including
Commentaries |.1-1.2; AB CC Rule 2.02(2); BC CPC Rule 3.2-2,

Ibid.

166

FLS CPC Rule 3.2-2, Commentary 3; AB Rule 2.02(2), Commentary; BC CPC Rule 3.2-2,
Commentary 3. Ontario does not incorporate this commentary.

>
>
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ssent the advice ln' the client ('hmugh the lawyer's actual pereeptions of the
[aW. and how it applics to the client’s case,
.94 The codes do nol explicitly state that a lawyer's advice to a client
sl provide an objcclwcl_y reasonable assessment of the law. They make it
cJear that the advice must be honc{?t7 and candid, and based on “adequate
consideration of the apphcab!c law,”™" but they do not expressly state that the
jawyer's honest i.e., her subjective assessment of the law, must be objectively
reasonable. That is, they do not apparently address the risk that arises where a
client wants a particular outcome, and the lawyer manipulates the law,
gretching it beyond its reasonable boundaries, to provide the advice that will
support the outcome the client seeks. The risk is that a lawyer will provide the
colloquial “CYA” opinion, which is effective in allowing the client to say,
+[ acted on legal advice”, even if the legal advice is bogus. That lawyer does
not make a mistake; she rather manipulates the law to her client’s advantage.

§3.95 Inthe United States, this risk became a reality in the famous case of
the torture lawyers of Washington, in which lawyers at the Office of the
Legal Counsel provided highly dubious advice to enable various aspects of
the Bush administration’s war on terror, including torture.'® When the
conduct of those lawyers was challenged, it was held that the honesty and
candour rules do no more than prevent a lawyer from offering advice that the
lawyer knows to be false, or to the accuracy of which the lawyer is
consciously indifferent. That high standard was characterized as allowing
lawyers “to make entirely stupid, disingenuous and asinine arguments that
normal people with functioning moral consciences would not make.”'® The
ethics opinion about the torture lawyers suggests that, in the United States.
so long as the lawyers have some minimal belief in what they are saying, they
foster their clients’ interests, and they are not in some sort of conflict of interest,
the objective inadequacy of the advice is irrelevant, ethically speaking. i

§3.96 The Canadian codes arguably allow for a similar interpretation here.
To impose a different standard — to suggest that the codes require a lawyer
to provide objectively reasonable advice, even if doing so is not in the
client’s interest — requires some basis for believing that, if it came to, it a

"7 FLS CPC, Rule 3.2-2, Commentary 2; NB CPC Chapter 4, Commentary 2; LSUC RPC Section 3.2-2,
. Commentary 2; AB CC Rule 2.02(2), Commentary; BC CPC Rule 3.2-2, Commentary 2.

’ S‘ee W. Bradley Wende!, “Legal Ethics and the Separation of Law and Morals™ (2005) 91
Cornell L. Rev. 67; David LUPHH, “The Torture Lawyers of Washington™ in Legal Ethics and
Humqn Dlgmly (.New York: (izlmbrl.d'ge University Press, 2007). For a Canadian example, see
the discussion of Edgar Schmidt’s litigation against the federal government in Alice Woolley,
“The Lawyer as Advnspr zm.d.ll_1e Practice of the Rule of Law™ (2014) 47 UBC L Rev 743-783.
TJ;; Fedelral Ct?l%m (Trial [().IIVISIOH) has released a judgment in the Schmidr case, but it does not
address the obligations ol lawyers when advising clients. See Schmidt v. C )
General), [2016]F.C.J. No. 227, 2016 FC 269 (¢ s. See Schmidt v. Canada (Attorney

169J.k in disc i 1Q, P , N = 5
;:oleB?I:tmlorﬁx(’rgSS:e%n the dlfc(;snon that the lawyers of the Office of the Legal Counsel, who
Markovie. “Advisi l(')s, ad not engaged in professional misconduct, quoted in Milan

arkovic, vising Clients After Critical Legal Studies and the Torture Memos” (201 1-12
114 W. Va L. Rev. 109at 111, os” (2011-12)
170 1bid.
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law socicty would interpret the anadian codes diﬂ’crently_ Whil. .
courls often take a different approach from the United States, lh: Q‘a“adian
law governing lawyers is heavily influenced by American Jay, 171 ~2Madiy,
§3.97 As noted, the Canadian C()('ics require that lawyers’
competent, including that they provide an “adequate consige,
applicable law™. That standard hgs, however, only ever beg,
lawyers whose advice hurt their clients, not to lawyers whose q
their clients. Further, there are real issues that would make
legitimately reluctant to subject legal opinions to competence reviey, ab

a client complaint. Lawyers need to be focused on assisting thejy ,Cli eSem
without a concern about unwarranted regulatory interference; there i ) :tsk
that third parties who do not like what the client did on the basis of adviz
could complain to the law society as a low-cost alternate to suing the client ;i
addition, the lawyer-client advising relationship is subject to solicitor_qi.em
privilege. While law societies can pierce privilege, they are properly reluctzy
to do so. The standard for demonstrating incompetence when advice hurs
client is not appropriate for regulating advice that helps a client.

§3.98 Where the advice benefits a client, it may be possible to interpret
the rules to suggest that the incompetence rules apply, but that incompetence
will be demonstrated only when the advice is based on an assessment of the
law that is unreasonable to the point of showing a wilful or reckless
disregard for the content of the law. These standards are desirable (and
discussed again in Subsection 6(A)(iv), below), but it is not especially clear
from the rules that they are the standards that do apply; the risk noted here,

of bad advice that benefits the client, is one that the rules simply do not
squarely address.

()pini()ns
aUOn of i :

dvice he'ped
a law $0Ciet

§3.99 Additionally, the code provisions are somewhat opaque as to when
we would consider a client’s action unlawful, such that the lawyer’s advice
assisting the accomplishment of that action is improper. Is advising a client
about how to breach a contractual obligation so as to optimize the client’s
business position assisting the client to engage in “illegal conduct™? Or, is it
only certain sorts of illegality that a lawyer may not assist a client to
commit? The case law and the examples in the codes of conduct tend to
suggest that illegality relates to conduct that is malum in se rather than
conduct that is merely malum prohibitum, but the language of the codes does
not make that distinction clear.'’> For the most part, the codes also do not

w, Wesley Pue, “In Pursuit of Better Myth: Lawyers’ Histories and Histories of Lawyers”,
(1995) 33 Alta, L. Rev. 730; W. Wesley Pue, “Common Law Legal Education in Canada's Age
of Light, Soap and Water” (1995) 36 Man. L.J. 654-688. )

Malum in se being conduct that is bad in itsell; malum prohibitum being conduct that is
prohibited, although it may not be inherently bad. Note that in Sussman the lawyer directed the
client to violate a court order, which constitutes contempt of court, a serious violation of the
rule of law and conduct that is malum in se. Further, in Curtis the Court suggests that improper
advice would arise where a lawyer advises a client Lo violate a court order without immediately
seeking to have the court order overturned.
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ddress (he difference that may exist between simply providing information

;) , client, that the client may or may not use for an unlawful purpose, and

(L Vo . . . . s
sting a client in the accomplishment of that unlawful purpose.

qefually assisting PlEE A '
The Alberta version of the Federation’s Model Code does address thig point,
uggesting that the mere provision of information to a client does not
SUZEL & 1

g . 1 DYAN 1Q Y " g . 171
constitute assisting in the accomplishment of an unlawful act."”* Other codes

offer this clarification.

do not
§3 100  They also do not explain what it means to instruct a client about how
o act unlawfully and escape punishment. The codes do not, presumably, prevent

q lawyer from advising a client about how to minimize the negative
consequences of an illegal act already perfonne.d.(e.g.., by not speaking te the
quthorities when questioned about suspected participation in a criminal offence).
But how do we distinguish between that sort of permissible advice, and
impermissible advice that instructs the client about how to act unlawfully and
escape punishment? In general, the codes could be clearer about how to
distinguish between defensible and indefensible advice provided to a client
whose actions will be, or have been, unlawful. As discussed further in
Subsection 6(A)(iv), the codes ought to be interpreted (or clarified) consistently
with the express direction in the Alberta Code. While a lawyer ought not to
assist a client in committing an unlawful act, and must act with due diligence in
ascertaining that she is not assisting in unlawful activities,174 she should be free
to provide her clients with an honest and objectively accurate assessment of the
law as it applies to their conduct, either past or proposed, whether or not those
clients may use that advice for an unlawful purpose, or have acted unlawfully in

the past.

ii. ~ Case Law — Negligence and Third Party Liability

§3.101 The common law of negligence creates some additional clarity for
the lawyer’s duties when advising clients. As noted earlier, the Supreme
Court of Canada established the general standard for lawyer negligence in
Central Trust Co. v. Rafuse,'” stating that a lawyer’s advice must be “that of
the reasonably competent solicitor, the ordinary competent solicitor and the
ordinary prudent solicitor.”'’® The Court in that case considered whether
the lawyers acted negligently when, in advising their clients, they tailed to
discover that the mortgage being taken by their clients was in fact void as
contrary to s. 96(5) of the Companies Act.'” The Court concluded that
negligence was established. While a lawyer need not know “all the law
applicable to the performance of a particular legal service” the lawyer must
know enough of the law “to perceive the need to ascertain the law on

"B Rule 2.02(10), Commentary.
"7 See, in particular, FLS CPC Rule 3.2-7, Commentary 3,
5 [1986] S.C.J. No. 52, [1986) 2 S.C.R. 147 (.C.C.),

"% Ibid., at para. 58.
""" Ibid., at para 55; Companies Act, RSN.S. 1967, ¢ 47
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however, that lawyers do not let the actions of the |ay Societ;

respect inhibit their appropriately zealous representation of the;, Cliv M thi,
that law socictics become more cognizant of the serioug p”’hlem:n REN
raised by this type of regulatory action. In jurisdictions outgide ¢ :

, \ Ncmcnintastoon € Of (), 1
following the lead of Brown LA's dissent in Groia would, in my vi tarj,

. Iy . le *
significant improvement on current approaches. v, €4

D. Criticizing Judges and the Legal System

§4.155 Law societics and courts seem somewhat more hesita

discipline or otherwise sanction lawyers for being critical of Judges :t §
legal process, perhaps because they understand that zealous advoca‘cyr i
require such criticisms from time to time. In addition, courts ang regulaT )

are sensitive to the need for public engagement with the adequacy of g“
public legal institutions, and the important role of lawyers in fOStering thur
engagement. at

§4.156 The codes of conduct note that, in general, legal decisions g7,
subject to public scrutiny and analysis by anyone, including lawyers, ang
that lawyers have a duty to seek to improve the administration of Justice
Since, however, judges have only a limited ability to defend themselve5:
lawyers are directed to avoid criticism that “is petty, intemperate o
unsupported by a bona fide belief in its real merit”. In addition, lawyers are
directed to avoid criticism in cases in which they were involved, where that
criticism could be perceived as partisan rather than objective, and are
directed to defend the judiciary from unwarranted criticism by others.””

§4.157 The leading case on the discipline of lawyers for incivility to judges
or courts is Doré v. Barreau du Québec.279 In 2001, Gilles Doré had appeared
before Boilard J. in the Superior Court of Québec seeking a stay of
proceedings against his client, or that his client be released on bail. Justice
Boilard’s treatment of Doré in that application was improper. He characterized
Doré as impudent, his arguments as “idle quibbling” and his application as
“totally ridiculous” After the hearing, Doré did three things. First, he wrote
an extremely angry and personally abusive letter to Boilard J.:

you made comments about me that were both unjust and unjustified,

scattering them here and there in a decision the good faith of which will
most likely be argued before our Court of Appeal. ...

If no one has ever told you the following, then it is high time someone
did. Your chronic inability to master any social skills (to use an

7 LLS MC Rule 5.6-1, Commentary 3; NB CPC Chapter 20, Commentary 4; LSUC RPC Section
5.6-1, Commentary 3; AB CC Rule 4.06(1), Commentary, BC CPC Rule 5.6-1, Commentary 3.
Que. CPC Rule 111 directs a lawyer not to act in a manner that is “dqrimental to the
administration of justice”; Rule 12 allows a lawyer to criticize a “legal provision, contest the
interpretation or application thereol, or seek to have it repealed, amended or replaced”.

™ 12012]8.C.J. No. 12,2012 SCC 12, [2012] 1 S.C.R. 395 (S.C.C).

B0 fhid,, at para. 9.
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pression 11 knglish, that language you love g0 myc h) which hag
::\\ISCd you to become pedantic, aggressive ang petty in your daly ife

makes n0 difference to me; after all, it seems to gyit you well

your legal knowl‘cdgc, which appears 1o have carned the approval of a
certain number of your colleagucs, is far from sufficient to make you the
person you could or should be professionally. Your determination to
Jbliterate any humanity from your judicial position, your essential]
non-existent listening skills, and your propensity to use your court _y
where you lack the courage to hear opinions contrary to your own — to
Jaunch ugly, vulgar, and mean personal attacks not only confirms that
you are as loathsome as §uspected, but also casts shame on you as a
judge, that most extraordinarily important function that was entrusted
to you. ...

Worst of all, you possess the most appalling of all defects for a man in
your position: You are fundamentally unjust. I doubt that that will ever

change. ™

§4.158  Second, he wrote a letter to the Chief Justice requesting that he not
appear before Boilard J. again. Third (and a month later), he complained
about Boilard J. to the Canadian Judicial Council. Justice Boilard was
reprimanded.

§4.159  For his part, after receiving Doré’s letter, Boilard J. made a complaint
against Doré to the Barreau du Québec, who decided that Doré was guilty of
professional misconduct on the basis of incivility; Doré had violated the
requirement that he act with “objectivity, moderation and dignity”** Doré
challenged that decision through to the Supreme Court of Canada. The
Supreme Court upheld the Barreau’s decision. It emphasized the importance of
lawyers’ expressive rights, and the need for public criticism of public
institutions, but also the importance of lawyer civility. The Court held that
while lawyers were not required to be “verbal eunuchs” and had a right.and
(perhaps) a duty to “speak their minds freely”, they are n‘onetheless.cons;g;amed
“to do so with dignified restraint”, a restraint that Doré failed to achieve:”

We are, in other words, balancing the fu.ndgme'nta.l importancc ot open,
and even forceful, criticism of our ppbl.lc .mStltUthIl'S with the neeq to
ensure civility in the profession. Disciplinary bOdl?S must therefore
demonstrate that they have given due rggarfi to the importance of the
expressive rights at issue, both in light .ot an mdnyndual]awyer s r!ght to
expression and the public’s interest in open dlSCElSSlOﬂ. As with all
disciplinary ~decisions, this balancing is a fact-dependent and

discretionary exercise.
cisms and pressures on a daily basis. They

L tially face criti :
awyers potentia 'y n whose behalf they serve, to endure them

are expected by the public, 0

S ——
Z; Ibid., at para. 10.
Ibid., at para. 60.
2 Ibid., at para. 68.
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with civility and dignity. This is not always easy where the | I}

he or she has been unfairly provoked, as in this cage, But it?“’ycr fie)g
when o lawyer’s cquilibrium is unduly tested (hy he is recmy
particularly called upon to behave with transcendeny Civi]jt()r She i
other hand, lawyers should not be expected to behave lik' On the
cunuchs. They not only have a right to speak their mip ds fr € Verhy |
arguably have a duty to do so. But they are ConStrai”edeegy’ they
profession to do so with dignified restraint *** Y their
§4.160  Other comments made by lawyers that have beep found 1 ..

law society requirggnents include describing a judge as a “bigot” ip 0 Vigly,

opposing counsel” and comments that judges are too political, by a letter

)
- 1 OO ve “t;
the Conservative Party” and that such political ties prevent € “ties 1,

: 113 2 Jud
being “tree shakers 2 In the latter case, Nova Scotia Barriste 8¢S from

9 ) ) A rs’ Soci
Morgan,”®" the law society declined to discipline the lawyer becaué:lythv'
comments were made in his capacity as a mayor, not as a lawyer 288 ¢

§4.161 In Law Society of Alberta v. Engel?® the disciplinary pap|
declined to sanction a lawyer who criticized an investigation into poli:e
misconduct as “purposefully flawed”. The panel noted that the comments of
the lawyer were well informed, that it had not been demonstrated that the
comments by the lawyer were untrue, that the lawyer had an honest belief iy
the truth of the comments, and that, in any event, the comments were neither
“extreme or inflammatory” nor “abusive or offensive or unprofessional” >

§4.162  Similarly, in Law Society of Yukon v. Kimmerly*' the Law Society
declined to discipline the lawyer acting as Minister of Justice who said that a
judge had been “silly” and had brought the judiciary and courts into
“disrespect” when the judge had placed a coat over the Territory’s coat of

% Ibid., at paras. 66 and 68.

25 isted v. Law Society of Manitoba, [2007] M.J. No. 460, 2007 MBCA 150 (Man. C.A.).

%6 Nova Scotia Barristers’ Society v. Morgan (2010) NSBS | (CanLlI), Complaint, paragraph
1(iii) and 1(v). See also Law Society of Upper Canada v. Botiuk, [2015] L.S.D.D. No. l7>d.
2015 ONLSTH 143, in which a lawyer was sanctioned for unsubstantiated accusations directe '
toward the judge and opposing counsel (essentially accusing the judge of disregarding the law

and facts, and bullying the lawyer); See also Law Society of Upper Canada v. Botitk, [2015]
L.S.D.D. No. 63,2015 ONLSTH 55.
7 Ibid,

2% The Nova Scotia Barristers® Society did not clearly explain the basis for this dnst(;pct{Olrt:,rl::jhlg:
seems prima facie inconsistent with the general principle that lawyers Canqlbemisl(s;((:)lrl\aduct e
personal as well as professional misconduct. It may be that, as perlso_nz o ir; his
behaviour did not warrant discipline, but the NSBS Slml_)l)/ does “01{3-"? a"‘"l lm acity the Law
respect. In a case also involving a lawyer acting olutsu?e his PT?b::;S“‘in ﬂ‘]g Society rather
Socicty of Alberta agreed to allow Ezra Levant (o resign tromfr:;e: Huma: Rights Commission:
than proceeding with a complaint about Levant’s criticism g l‘te 2 complaints stll Dending”
“Law Society ol Alberta accepts Ezra Levant’s resignation despl
CBC News, March 2, 2016.
™ 12008] L.S.D.D. No. 173. ——
0 Ihid., at para. 71. 2s. tike Morgan, arguably not actin
¥ 1988] LP.S.D.D. No. 1. Note that in that case the laxiyoel:x::’n‘c:t‘commimed on by the panel.

in his capacity as a “lawyer”. That aspect of the situd

e ——
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Ui had been hung by the government in the courtroom. The [aw

18 Ui

: qaid that
(s the ask of this Committee to balance the competing priorities; on the
mé hand the member’s obligation 1o so conduct himself as to not harm
:hc «anding of the legal profession generally or bring the administration
M justice into disrepute and on the other his freedom to make fair and

asanable comment in the exercise of his right to speak out.””

4t context the Committee found that the comments were not conduct

Societ

In th
Jeserving of censure.

c1.163 Traditionally, courts have'also had the power to discipline lawyers
?‘or inappropriate comments gb.out Judges and the legal system through the
contempt offence of “scandallzlr_lg the court”. In the leading decision of R. v.
Kopyo, 9 however, the Ontarlo‘Cqurt of Appeal held that that offence
as then understood was unconstitutional. Kopyto had been convicted of
scandalizing the court for saying a judgment was “a mockery of justice. It
tinks to high hell. It says it is okay to break the law and you are immune so
long as someone above you said to do it He had also said that there was no
useful recourse to “this charade of the courts in this country which are warped

in favour of protecting the police”.295 Justice Cory described these comments as

... In the poorest possible taste. It was no more than the whining of an
unhappy loser. It was unreasonable, unprofessional and unworthy of
even the most marginal and most recent member of the profession. It
was, in a word, disgraceful.

Nonetheless, he vacated Kopyto’s conviction for having made them. Cory
held that courts are properly subject to “comment and criticism” and are not
“fragile flowers that will wither in the hot heat of controversy”.297 As a
consequence, the only sort of conviction for contempt that could be upheld
would be of the nature of sub judice — that is, statements which
“demonstrate a clear and present danger to the administration of justice™
in an ongoing proceeding. Houlden J.A. would have gone further and
eliminated entirely the idea of an offence of scandalizing the court, while
Dubin J.A. would have narrowed the offence, found Kopyto not guilty of it,
and maintained its constitutionality.

§4.164  Subsequent to Kopyto a lawyer has been convicted of contempt for
statements in court; however, the case had the rather extraordinary facts of
the lawyer urging those in attendance at court to attack a sherift arresting the
lawyer’s client, while at the same time the lawyer shouted out allegations of

29

" Ibid., at 5.
" [1987] 0.J. No. 1052, 62 O.R. (2d) 449 (Ont. C.A.).
Ibid,, at para. 7.
Ibid.
Ibid., at para. 21.
Ibid,, at para. 33.
Ibid., at para. 85.
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misdeeds and corruption about the judge. ¢ lawyer Was f,

been suffering from a mental disorder at the time, und y, b,
| e

§4.165  The conservative approach taken in most of the cases i .
<hould be followed in all cases in which a lawyer has CritiCiZed thn thig
Jegal system. Unless a lawyer has created a risk of Pre'udie
administration of justice in an ongoing proceeding, contempt an diC:- '
proceedings against that lawyer are 'mapproPriate. On this bag ci
argue that Histed v. Law Society of Manitoba, % the bigot case, wag
decided. Describing a judge as a bigot to another lawyer in 5 pmf\grqn |
communication, even in private, is troubling. However, it may :IZIOnal
understood as a short hand way of explaining the nature of the 1, 0 b’e
concern with the selection of a particular judge to handle a racially Se‘:;?rs
civil proceeding. Since the comments were made only to another lawy erw'e
is difficult to see what prejudice to the administration of justice 001,11]5
arise from them being made; without such a risk of prejudice, discipline
for making the statements is overbroad and, again, creates the gk of
inappropriately suppressing the lawyer’s zealous advocacy.
§4.166

is | Woulg

In addition, discipline of lawyers for incivility toward judges and
courts raises the same concern with regulation of incivility towards other
lawyers, insofar as it can lead regulators to miss or ignore other more
significant issues with the lawyer’s conduct. With respect to Doré, while the
outrageous nature of the letter he wrote may have warranted a regulatory
response, it is also the case that had he written the nicest possible letter to
Boilard J. his conduct would have been an improper violation of his
professional duties. Our system of justice rests on the premise that the justice
it discharges will be both public and impersonal. A judge’s life need not be
monastic, but the intermixing of the public and impersonal resolution of a
case with a personal and private correspondence between participants about
that case, even after the fact, undermines the ability of the system to achieve
the necessary impartiality. In Doré’s situation, the matter on which he was
acting was still before the court. Justice Boilard was presiding over a related
trial ™ If Doré had sent a praising but also private and personal letter about
Boilard J.’s actions in court, there would be reason to be concerned about the
propriety of that action, and its effect on the fair administration of justice.3

Would the Crown counsel appearing on the prosecution who later learned
about the existence of the letter of praise continue to be confident that the

™Ry, Cram, | 1994] B.C.J. No. 2258, 99 B.C.L.R. (2d) 127 (B.C.S.C.).

N pisted v, Law Society of Manitoba, [2007] ML), No. 460, 2007 MBCA 150 (Man. C.A.).

W Doré v, Barrean du Québec, (20121 S.C.). No. 12,2012 SCC 12, [2012] | S.C.R. 395 at para. 15

(S.C.C.). .

%7 0 the United States see Re Gleason, 2012 U.S. App. LEXIS 21248, U.S.C.A. 11th Cir. (2012),
in which the Court held that a lawyer had acted improperly because of his uncivil conduct
before a judge bul also because ol the conciliatory letter qnd bott!e of wine he subsequent!y
sent to that judge. It must be noted, though, that the impropriety in that case arose In
parl because disciplinary proceedings belore the Court were pending against Gleeson. See
<http://www.call _uscourts.gov/unpub/ops/20121 1433.pdf>.
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ould be decided on tl?e n.1erits? Surely in a matter before the courts
case \.\((:ct that the communication between judges and lawyers about that
we € ~ whether with regard to its substance or with regard to how the
mat ond lawyers are conducting themselves — will occur transparently
judges court or in communications seen by all counsel. This is a basic

.1 open ommunic:
mquirernent of natural justice.
re

67 Vel ataot?o point .dogs t.he Supreme Court address this aspect of
&'s conduct. Th1§ omission 1s unfortunate, because the facts of the case
ovided an opportunlty for the. Barreau and the Court to illuminate the
Jestion Of when th? pnva.te .dealmgs,between lawyers and judges undermine
the justice system’s impartiality. Doré’s exclusive focus on civility denied the
parreau and the Supr.eme Cqurt the opportunity to appreciate the existence of
that issue, or t0 illuminate 1t n any way. They missed it altogether.

4168 Insum, then, courts and regulators ought to continue to be cautious
n their regulation of lawyer criticisms of judges and courts, and to continue
© take into account the need for public commentary and criticism of the
legal system, and for the role of lawyers as advocates. If anything, an even

eater sensitivity to these concerns would be warranted. Courts and
regulators ought also to consider in any civility case the extent to which the
incivility reveals deeper and more substantive misconduct by the lawyer, and
ensure that those issues are addressed.

6. CONCLUSION

§4.169  Zealous advocacy requires that lawyers provide competent and
effective representation of a client’s legal interests, knowing the law and
how to apply it, investigating the client’s case and employing their skills to
obtain the best possible outcome in each case. Fulfilling that ethical duty
challenges the lawyer’s skills and intellect. It also requires nuanced
understanding of the way advocacy operates in particular contexts, such as
examinations for discovery, and of the constraints on zeal that arise from
time to time, such as in ex parte applications or with respect to the provision
of relevant adverse authority. The pervasive ethic of advocacy also poses
challenges to regulators faced with lawyers who have a poor grasp of good
manners and whose behaviour makes the life of everyone in the legal
profession more unpleasant than it needs to be. In the end, though, the
paramount importance of the lawyer’s duty to his client remains clear, and
the lawyer’s constant orientation should be towards ensuring that duty is

fulfilled.

" See, e. g., International Woodworkers of America v. Consolidated-Bathurst Packaging Ltd.,
[1990] S.C.J. No. 20, [1990] 1 S.C.R. 282 (S.C.C.).

*™ This is probably because Doré had no incentive to point out other bases for finding that he had
engaged in professional misconduct while the Barreau was equally unlikely to point out
inadequacies in its own judgment. 'lt is nonetheless somewhat surprising that no judge on the
Court independently identified this issue.



Appendix "B"

91



92



93



94



95



96



97



98



99



100



101



102



103



104



105



106



107



108



109



110



111



112



113



114



115



116



117



118



119



120



121



122



123



Appendix "C" 124

—emm - e e e mm v ma wvaARw EaN A S VY wwuan

YISy VY vIve ovnn L Uy L iWE APPCUL, LIUTLE INUILE

Sy T v e~

ST TN N VYN A VINSEVMMIIY SOV VS U VLU AW U LYY

PRI o R ~ -~ wvisven aawvw T ARV Y VT DV A A a7 A w auvIruvIL
o v 4 )

B R v I R Oy T 2o T e

R A B N B A e ad
- ey o rmrr — vt s —rrerirre e
v 4 Lt TS

. ~ . —~ - - -



e wrxy MYTN T TRAATTO MY TT TN AT 2 o o —
W i
JUw

1 - Jdacialawad A tha «wadtad codlamaas 2 1 1

Limitations inherent in the courts’ constitutional role
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Thus even where the courts recognise their lack of relative constitutional
capacity tO make thfi primary decisiqn of policy, they should nevertheless not
casily relinquish their secondary function of probing the quality of the reasoning
and ensuring that assertions are properly justified. As Lord Nicholls said in

Ghaidan v Godin-Mendoza'® in respect of national housing policy:

wn-tinment has to hold a fair balance between the competing interests of tenants and

~~- Daé axran

in such a 11614, WLEIT wv auvev A
. v aownal arientation the court will scrutinise with

intensity any reasons said to constitute jusuiiauou .

In addition, it should be borne in mind that under the Human Rights Act 1998
no public authority may interfere with Convention rights and even Parliament is
expected to abide by their terms.!1© When adjudicating on the scope of
interference with Convention rights, therefore, the courts need not defer to the
executive on the ground of their responsibility to Parliament. Nor need they defer

v~ Tuwort 110891 0.B. 811 (Taylor L1, such
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referendum had been promised) was justiciable as that “depends on political
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found in practice in judicial review”.'3* Questions of national securit
in proceedings other than CPR Pt 54 claims for judicial review, inc
claims for damages'*® and applications for habeas corpus.'?’

Y also arjg,
luding Civi]

Matters which are polycentric

1-042 A third limitation on the court’s institutional capacity occurs when 4 legal
challenge is made on substantive grounds to a matter which is “polycentric”._
where the decision-taker has broad discretion involving policy and public interegt
considerations. The limitation does not apply where the alleged flaw is
procedural impropriety'*® or a failure to discharge a general duty,
public sector equality duty.!3®

Most “allocative decisions”—decisions involving the distribution of limiteq
resources—fall into the category of polycentric decisions. If the court alters such
a decision, the judicial intervention will set up a chain reaction, requiring a
rearrangement of other decisions with which the original has interacting points of
influence.'*® Thus where it was alleged that the proposals of the Boundary
Commission resulted in an “excessive disparity” between the number of electors

one of
such as the

135 House of Lords Constitution Committee, Terrorism Prevention and Investigation Measures Bill,
19th Report of 201012, HL Paper 198, para.15.

13¢ See, e.g. 4l Rawi and others v Security Service and others (JUSTICE and others intervening)
[2011] UKSC 34; [2012] 1 A.C. 531 (in tort claims, “closed material procedure” held to be a
departure from fundamental features of common law fair trials); Tariq v Home Office [2011] UKSC
35; [2012] 1 A.C. 452 (close material procedure could be used in the Employment Tribunal); the
Justice and Security Act 2013 now permits use of this procedure in civil litigation generally.

137 Rahmatullah v Secretary of State for Defence and another (JUSTICE intervening) [2012] UKSC
48; [2012] 3 W.L.R. 1087.

138 See, e.g. R. (on the application of Luton BC) v Secretary of State for Education [2011] EWHC 217
(Admin); [2011] Eq.L.R. 481, [96] (“however pressing the economic problems, there was no
‘overriding public interest” which precluded consultation or justifies the lack of anv consultation” in

LidaUICU POUPIC UIllAWIUL DECAUse ey had been made without due regard to public sector equality
duties).

'3 Equality Act 2010 5.149 and the Equality Act 2010 (Specific Duties) Regulations 2011 (SI
226/2011).

140 Council of Civil Service Unions v Minister Jor the Civil Service [1985] A.C. 374 at 411 (Lqrd
Diplock: decisions involving “competing policy considerations”, involving “a balancing exercise
which judges by their upbringing and their experience are ill-qualified to perform™). See L. Fulle.r‘
“The Forms and Limits of Adjudication” (1978-79) 92 Harv. L.R. 395, who likens a polycentric
problem to that of a spider’s web; “A pull on one strand will distribute tensions after a complicated
pattern throughout the web as a whole. Doubling the original pull will, in all likelihood, not snmp{)‘
double cach of the resulting tensions but rather create a different complicated pattern of tensions. This
would certainly occur, for example, if the double pull caused one or more of the weaker strands to
snap.” These words were quoted in R. v Secretary of State for the Home Department Ex p. P [1.9951 !
All E.R. 870 (Neill L.J.; non-statutory power establishing a scheme to provide compensation for
criminal injuries was held not justiciable because it involved “a balance of competing claims. 01‘1‘ thJe
public purse and the allocation of economic resources which the court is ill equipped to deal with )-7:
Allison “Fuller’s Analysis of Polycentric Disputes and The Limits of Adjudication™ (1994) C.LJ. 3_61&
A. Le Sueur, “Justifying Judicial Caution: Jurisdiction, Justiciability and Policy”, Ch.8 in BlBadtSic
(ed.), Judicial Review: A Thematic Approach (1995); A. Chayes, “The Role of the Judge mJ P:icial
Law Litigation” (1976) 89 Harv. L.R. 1281, 1288; J. King, “Institutional Approaches to 1:01
Restraint” (2008) 28 O.J.L.S. 409; J. King, “The Pervasiveness of Polycentricity” [2008] P.L. 10%-
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JUSTICIABILITY: THE LIMITS OF JUDICIAL REVIEW
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duty” (such as to provide for the needs of children or the diéabled in general) or
an enforceable duty (to provide a particular service to the claimant). Once it has
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responsibilities? In R. v Cambridge DHA Ex p. B (No.l), the decision of a
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the Court of Appeal.!** Similarly: the House of Lords refused to interfere in a
UTLIIVLL UL @ VUITL LULISLAULS W UCPIVY 118 IESOUTCES In @ manner that gave only
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from animal rights protesters;'** a local authority system for allocating housing
was held not to be inherently absurd or arbitrary.!46

One of the reasons why a polycentric decision is not ideally amenable to
J.u(%mial review is that the re-allocation of resources in consequence of the court’s
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the initial litigation. Yet it should not always be assumed that the legislature
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mt]:J account a wide variety of interests. In Huang,'%” the House of Lords
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tXecutive branch is institutionally no better than that of the courts. Their
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Y 77T Tomosees au SuppuLL UL L@l PIOPOSIUON Was, quoting a judgment of the
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nterest considerations are ot
susceptible of indicial review hanaan o2 - -

- x R v evvU uuL juouly judioldl dDSUNENce on
the ground that the decician invaluvas 4alien foe. - s i .

- —-r =+ easver 2v IO
interacting points ot influence described above and ic tharefae oo oo oo

qL Ty wyaesown curner riouse was ultimately based less on polyeentricity
tham tha £ 122 -, - - 3

T T TeTesy MLLISIULS Al IOL, Invariably regarded by the courts as
matters for the authority alone. The matter depends upon the relevant statnte and
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~ so much in public law depends upon the
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