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PART 1 - FACTS: BACKGROUND AND CONTEXT 

A. Procedural History 

1. The appellant, Yue (Roger) Song (“Song”), filed an application for judicial review1 alleging: 

A) the respondent, the Law Society of Alberta (the “LSA”), is acting ultra vires by the adoption and 

promotion of various postmodern ideologies (the “Political Objectives” or “POs”) including 

Critical Race Theory, critical legal theory, and postcolonialism (the “Theories”, which are 

“Theoretical”); B) the Theories are directly hostile to his Christian faith and to the Constitution, 

including to its embedded principles (including reason, objectivity, the dignity of the individual, the 

rule of law, liberalism, repugnance for discrimination and stereotype, pluralism, and democracy – 

collectively, the “Constitutional Principles”) and to the “Western” legal system necessary to 

support it; C) the LSA’s POs are being effected through various means (the “Impugned Conduct”)2 

including redefining “competence”3 and “ethics”4 to mean compliance with the Theories and 

mandating “education” to promote such compliance5; D) the LSA’s objective is to “radically 

transform” the Canadian legal system, including its laws and the Constitution, by substituting its 

embedded Constitutional Principles and supporting institutions with contradictory, Theoretical, 

principles and institutions; and E) the LSA is pursuing such POs by, inter alia, encouraging lawyers 

to adopt an “agenda” to “dismantle” such principles and institutions by the way they practice law, 

which political agenda is called “cultural competence” (“CC”) – change the lawyer to change the 

law.  

2. These are extraordinary allegations. If true, the LSA is: A) violating its primary statutory 

duty to uphold the rule of law by preserving the independence of lawyers from, most especially, 

political interference; B) interfering with the bar’s duties of loyalty to the Constitution and clients; 

C) abusing its statutory powers by appropriating democratic power to itself; and D) thereby 

 
1 Amended Originating Application, filed January 19, 2024 (“OA”) (Appeal Record, Parts 1 and 2, 
filed February 9, 2026 (“AR”), pp. 4-14). 
2 OA, para. 48 (AR p. 22). 
3 Professional Development Profile (the “Profile”), Certified Record of Proceedings, filed April 8, 
2024 (“CRP”), pp. 179, Extracts of Key Evidence (the “EKE”), p. 205). 
4 Code of Conduct, Part 6.3 (“Code 6.3”), Affidavit of Yue (Roger) Song, filed December 21, 2023 
(“Song1”), Ex. “G”, pp. 257-262 (EKE pp. 80-84). 
5 Rules of the Law Society of Alberta (the “Rules”), Rules 67.2-67.4, and Song1, Ex. “X” (“The 
Path”) (EKE p. 89).  
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perverting the law away from the Constitutional Principles and towards the “Anti-Constitutional”6 

Theories. 

3. And yet none of these allegations were substantively heard by the lower Court. On September 

12, 2025, the Honourable Justice S.L. Kachur dismissed the OA7 because, inter alia: A) these were 

not questions of law of central importance to the legal system as a whole8; B) the Court had neither 

the capacity nor legitimacy to even inform itself as to the LSA’s objectives and political interference, 

much less to disallow it;9 and C) evidence of the POs was broadly inadmissible.10 The alleged 

constitutional abuses were basically ignored. Worse, the Reasons grant the LSA (and every other 

statutory delegate in Alberta engaging in abuses similar to those alleged) effective immunity from 

judicial review. While the judgment relied on numerous errors, only some of which are addressed 

herein, it raises a more fundamental question. If the judiciary is truly powerless to scrutinize or 

prohibit the actions of a key statutory delegate within the legal system alleged to be working to 

subvert the Constitution, what is left of its role as the Constitution’s “guardian”?11 

4. In support of the OA, Song filed two affidavits totalling 1400 pages;12 an expert report;13 

and 285 pages of dense, concise, and meticulously cited written argument.14 For an issue of this 

magnitude, oral argument was very brief (about 5 hours) and highly generalized, focusing only on 

some key issues and questions. Song repeatedly emphasized that he was placing heavy reliance on 

written argument,15 as repeatedly acknowledged by the Court.16 However, the Justice failed to 

summarize, let alone analyze, most of Song’s evidence and argument. Song’s central claim was 

relegated to a single paragraph within the standard of review analysis where it was characterized as 

 
6 OA, para. 15. 
7 Reasons for Decision of Justice Kachur, dated September 12, 2025 (“Reasons”) (AR p. 15-39).  
8 Reasons, para. 42 (AR p. 21). 
9 Reasons, paras. 29-30 (AR p. 20). 
10 Reasons, paras. 57-64 (AR pp. 23-25). 
11 Hunter et al. v. Southam Inc., [1984] 2 SCR 145, p. 169. 
12 Song1 and the Affidavit of Yue Song, filed April 4, 2025 (“Song2”).  
13 Affidavit of Joanna Williams, filed October 27, 2023 (the “Report”). 
14 Amended Brief of the Applicant, filed April 7, 2025 (the “Brief”), Applicant’s Surreply Brief, 
filed April 23, 2025 (the “Surreply”); the LSA filed its Written Submissions on April 8, 2025 (the 
“LSA’s Brief”).  
15 Appeal Record, Part 3, Transcript of Proceedings, filed January 20, 2026 (“Tx”), 11:32-34, 
48:23-25, 49:26-27, 110:26-27 and 113:6-7. 
16 E.g. “I know there’s a lot more you want to say … there is a lot more in your brief …” at Tx, 
60:14-15. 
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a mere “assertion.”17 Postmodernism was mentioned once and nowhere explained.18 Further, many 

of Song’s specific arguments were badly misconstrued or completely ignored – even where such 

arguments squarely anticipated the Reasons and therefore “crie[d] out for some explanatory 

analysis.”19 

5. Song’s case is therefore largely absent from this Honourable Court’s record, which creates a 

serious barrier to meaningful appellate review. Song has consistently warned that justice requires 

competence with the Theories, which are “difficult and obscure”20 and clarity as to the objective 

meaning of jargon (like CC).21 It must be understood, inter alia: A) how and why the Theories reject 

the Constitutional Principles; B) why, “[t]he most important theoretical concept for [CC] is that all 

experience is constructed”;22 C) the implications for our Constitution which depends on the rule of 

law; D) what “radical” “transformative agenda” the “culturally competent” lawyer adopts;23and E) 

why the rule of law depends on an independent bar, free from political interference.24  

6. Song applied twice to the Case Management Officer (“CMO”) for permission to file the 

lower court briefs in this Court (and once to file just excerpts) which applications were denied and 

then unsuccessfully appealed. 25 The CMO confirmed Song may, at least, offer the panel copies of 

the briefs, which are hereby offered. Song’s comprehensive argument cannot be meaningfully 

restated within these 33 pages, much less while leaving space to discuss errors. If the panel does not 

read the Report, the Articles (see para. 9 below) and the briefs, meaningful appellate review is at 

serious risk. The risk arises primarily from the principle that, to succeed on appeal, errors must have 

materially affected the outcome.26 So, for example, the panel might conclude, as the CMO 

anticipated, that Song’s central claims are absent from the Reasons because they were, 

 
17 Reasons, para. 42 (AR pp. 21-22). 
18 Reasons, para. 24 (AR p. 19). 
19 See discussion below at para. 17. 
20 Brief, para. 8; see also OA, para. 16(a) (AR p. 7) and Brief, para. 303. 
21 Surreply, Section III. 
22 Song1, Ex. “RRR”, p. 880 (EKE p. 178). 
23 Song2, Ex. “J”, p. 245 (EKE p. 424). 
24 All of such argument is primarily at Brief, pp. 33-53 and 76-166. 
25 February 5, 2026, application (denied March 9, 2026); March 19, 2026, application (denied May 
7, 2026); appeal to the Honourable Justice J. B. Hawkes (dismissed July 30, 2026); September 3, 
2026, application (denied September 25, 2026).  
26 Rule 14.75(2) and Van de Perre v Edwards, 2001 SCC 60, para. 5 
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“[un]necessary to address in deciding the application.”27 However, to rest its decision on this basis  

without having reviewing the briefs, seems to require certain assumptions including that the 

unaddressed arguments were either irrelevant or lacked merit. Song therefore submits that, if the 

briefs are not reviewed, meaningful appellate review requires proceeding on the basis that this factum 

accurately summarizes meritorious arguments that were put to Kachur J. The CMO’s denials were 

premised on the facts that the LSA was not “denying that certain submissions were made”28 and, 

having reviewed a draft of this factum, that Song had reasonably summarized “important aspects of 

the briefs.”29 Apart from bare and vague denials,30 the LSA made no attempt to rebut Song’s 

argument summarized at paragraphs 1 and 9 to 11 herein. As stated by its counsel, “I do not intend 

to address those issues.”31  

7. Finally, the CMO based her denials on the rule that an appeal is not an opportunity to repeat 

the trial but is to identify and, if necessary, correct errors.32 Song therefore submits that, if this panel 

intends to exercise its discretion under Rule 14.75(1)(c) to decide any issues for itself, justice requires 

review of any relevant argument from the briefs. 

B. Song’s Missing Argument 

8. The Brief, Part II.B, demonstrates, inter alia: before 2008 continuing professional 

development (“CPD”) was left to the independent judgment of professionals under Rule 3.1-2; 

Alberta consumers were highly satisfied with legal services; and the LSA had certain core values 

and strategic goals consistent with its statutory mandate.33  

9. Part II.C (“Strategic Shift”) demonstrates, inter alia: A) the LSA commissioned an articling 

survey (the “Survey”, which was “Not Produced”34 by the LSA) showing 32% of self-selecting 

 
27 CMO’s May 7, 2026, decision, para. 16. 
28 CMO’s May 7, 2026, decision, para. 17 and September 25, 2026, decision, para. 15. 
29 CMO’s September 25, 2026, decision, para. 11. 
30 LSA’s Brief, paras. 62, 93.c, 100, and 129. 
31 Tx, 61:31-32. 
32 CMO’s March 9, 2026, decision, paras. 19 and 25; see also LaTrace v Warkentin Building 
Movers Virden Inc, 2026 ABCA 25, para. 20 
33 Song had considered including all references to argument, evidence, and caselaw in this Part, but 
the factum page limit simply does not permit it. Some key references are provided. 
34 Song2, Ex. “B”, p. 86 (EKE p. 315); discussed at Reasons, paras. 99, 102, 119 (AR pp. 30-31, 
33); “Not Produced” herein means a record was relied on by the LSA, as evidenced in the CRP, 
but was not produced in the CRP. Only a few such deficiencies are addressed in this factum. 

6



 

respondents reported “discrimination or harassment”35 during articles (see para. 43 below: the 

Survey evidenced very little); B) in late 2019 (on the basis of no discernible evidence, perhaps based 

only on an assumption36) the LSA fundamentally changed its values and goals so as to adopt and 

promote the Theories (i.e. the POs) including within its “Regulatory Objectives” (the “ROs”, 

discussed below);37 C) the LSA’s President authored a memorandum38 which recommended 

mandatory CC training based on an assumption and/or the Survey; D) “The Path”39 (Not Produced) 

was selected as mandatory CC training relying on a “Furlong Report”40 (Not Produced) which 

itself relied on academic articles41 (the “Articles”, Not Produced); E) there was no apparent due 

diligence on the Path (i.e. was it: created by a trusted organization, accurate, relevant, useful, or 

Theoretical and, if so, was that consistent with the LSA’s statutory objectives42; or was it sound 

policy to promote the Theories including the enhanced racial segregation of indigenous Canadians 

within legal systems characterized by postmodern relativism?43); F) the Path was mandated for 

various reasons (the BLM movement and CC being deemed a “core” competency44) neither 

explained nor supported by evidence, and with no regard to the independence of the bar, the rule of 

law, the Constitution, or whether a “radical” “transformative agenda” to “decolonize”45 Canada was 

 
35 All emphasis in this factum is added. 
36 CRP, p. 340 (EKE p. 284). 
37 Song1, Ex. “B”, p. 62; Ex. “C”, p. 70 (EKE p. 70), Ex. “E”, p. 101 (EKE p. 73). 
38 Reasons, para. 99 (AR p. 30); CRP, p. 338 (EKE p. 282). 
39 Song1, Ex. “X” (EKE p. 89). 
40 CRP, p. 398 (EKE p. 298); see Song2, Ex. “A” (EKE p. 305). 
41 Song2, Ex. "A", p. 62 (EKE p. 312); for the Articles see Song2, Ex. “J” (EKE p. 409) (Parmar, 
Pooja, Reconciliation and Ethical Lawyering: Some Thoughts on Cultural Competence, the 
“Parmar Article”), Ex. “K” (EKE p. 441) (Aastha, Madaan, Cultural Competency and the 
Practice of Law in the 21st Century, the “Madaan Article”), Ex. “L” (EKE p. 447) (Tully, L. 
Danielle, The Cultural (Re)Turn: The Case for Teaching Culturally Responsive Lawyering, the 
“Tully Article”); also included in the term “Articles” shall be Song1, Ex. “RRR” (EKE p. 172) 
(Adams, Travis, Cultural Competency: A Necessary Skill for the 21st Century Attorney, the 
“Adams Article”). 
42 Trusted organization? Its primary researcher was associated with Nationhood Council House, 
which invites lawyers to “correct” the “land theft” facilitated by the Constitution “as they go about 
their livelihoods” (see Song2, Ex. “D” and “E”) (EKE p. 405). Accurate? No, for example, Sir 
John A. MacDonald did not bring in the Indian Act, and it did not contain the clauses stated (see 
The Path at Song1, Ex. “X”, p. 453 (EKE p. 90) vs. Song2, paras. 18-19, Ex. “Q” and “R” (EKE 
pp. 303-304)). Theoretical? Yes, see the Report. 
43 Brief, Parts IV.B and IV.C. 
44 CRP, p. 285 (EKE p. 254). 
45 Song2, Ex. “J”, p. 245 (EKE p. 409). 
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intra vires; G) relying on the Furlong Report and its author, the LSA developed a new competency 

program (including the Profile which failed “validation” as to its “diversity, equity, and inclusion” 

and “truth and reconciliation” domains, but such domains were retained based on Furlong’s 

recommended “interpretation” (Not Produced)); H) the LSA acknowledged “competence” may 

cause confusion as to the Profile’s purpose, so its title does not include that word; I) while the LSA 

claimed the Profile “sets out the competencies that are important to maintain a safe, effective, and 

sustainable legal practice”46 that assertion was nowhere explained or evidenced;47 J) relying on 

another doubtful survey48 (Not Produced) the LSA released a public “Acknowledgement of 

Systemic Discrimination” (Not Produced in full, the “Acknowledgment”)49 which, despite the LSA 

having been specifically warned that such survey related only to race, acknowledged (without 

evidence) that Canada’s justice system was also “systemic[ally] discriminat[ory]” on the basis of 

age, culture, disability, gender, religion, sexual orientation, and socio-economic status; and K) 

amendments to Code 6.3 were adopted in reliance on “considerable empirical and anecdotal 

evidence” that harassment and discrimination (“H&D”) were “prevalent” (Not Disclosed, but 

included the Survey). 

10. By reference to scores of authorities and secondary sources,50 Part III.A demonstrates: A) 

Canada’s Constitutional Principles and institutional requirements; B) these are interrelated and 

interdependent (e.g. without political non-interference, the rule of law is compromised and the 

democratic will is subverted); C) the rule of law is the sinew which binds together Canada’s entire 

constitutional project (as acknowledged in the opening words to the Canadian Charter of Rights and 

Freedoms (the “Charter”)); D) the rule of law has substantive requirements (there are clear rules 

which apply equally to all) and institutional requirements (an independent, impartial judiciary, loyal 

to the Constitution, and an independent bar, free of political interference, loyal to the Constitution 

and to the clients’ interests); E) lawyers can, in their professional practice, “pervert” the law in many 

 
46 CRP, p. 183 (EKE p. 209). 
47 Brief, para. 84: a selected “task force” came up with the competencies based on their “own 
expertise” but not, apparently, on the basis of evidence of professional negligence, defalcation, 
misconduct, etc.  
48 Song1, Ex. “H”, “I”, “J”, “K” and Song2, Ex. “I”, p. 227. 
49 Song1, Ex. “N”, p. 338 (EKE p. 85). 
50 Which are included in the Table of Authorities and indicated with an asterisk.  
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ways and thereby undermine or destroy the rule of law;51 F) regulation of the bar must therefore be 

structured to assiduously insulate lawyers from political interference;52 and G) that the “public 

interest” is objectively served by the availability to citizens of independent, loyal, resolute, and 

competent lawyers. 

11. Part IV.B.V (“Theories”) demonstrates: A) the LSA’s adopted Theories start from the 

premise that there is no such thing as “the truth”, there is only relative truth based on intersectional 

perspective, power, and oppression; B) the LSA’s Theories reject “grand narratives” like Christianity 

and the Enlightenment including the Constitutional Principles and the liberal democratic legal order 

described in para. 10 above; C) these things are rejected because they are mere “shams” to oppress 

racial and other minorities; D) incorporating the Theories into Canada’s legal system will necessarily 

damage if not destroy the rule of law and the Constitution (e.g. the Theories reject reason and the 

claim that words have “objective” meaning); E) the LSA refers to such principles and institutions 

when referencing, inter alia, “inequitable principles historically embedded in our systems and 

institutions”;53 F) the Theories prescribe “professional” conduct like “decolonization” and 

“dismantling systemic inequalities and barriers”54 which mean, essentially, that lawyers should 

destroy such “oppressive” principles (within Canada’s justice system, laws, and Constitution) by 

changing the way they practice law (i.e. by shifting their legal “culture”); G) these POs are pursued 

by the LSA including by Rules 67.2 – 67.4, the Path, the Profile, and Code 6.3; and H) the LSA’s 

POs therefore represent an attack on the Constitution and, as such, are an “Abuse of Subversive 

Objectives” (defined in the Brief and used throughout55, but absent from the Reasons). In a nutshell: 

 
51 E.g. in Roncarelli v Duplessis, [1959] SCR 121 (“Roncarelli”), the Premier perverted the rule of 
law by pursuing an objective “knowingly foreign” to liquor regulation: religious persecution (para. 
42). 
52 Canada (Attorney General) v Law Society of British Columbia, [1982] 2 S.C.R. 307 (“Canada v 
LSBC”), pp. 335-336. 
53 Song1, Ex. “N”, p. 339 (EKE p. 86). 
54 See Parmar Article (EKE p. 409) and Profile indicator 3.2 at CRP, p. 190 (EKE p. 216).  
55 Defined at Brief, paras. 290-291; argued at Brief, paras. 298, 673 and 718 (Rule 67.4 and the 
Profile is so broadly worded as to permit an ~), 303, 304, 380 (seeking to undermine the rule of 
law and other constitutional principles is an ~), 400, 413, 452, 460 (seeking to undermine loyalty to 
the law is an ~), 537 (seeking to undermine loyalty to the client is an ~), 559 (seeking to deny and 
degrade the dignity of the individual is an ~), 594 (promoting discrimination and stereotype is an 
~), 631 (enforcement of dogma is a ~), 643 (social experimentation is an ~), 708 (Code’s 
incorporation of Theories is an ~), and 252 (pursuing objectives outside the Legal Profession Act, 
RSA 2000, c L-8 (“LPA”) is an ~). 
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“[t]he LSA’s actions influence lawyer composition and conduct so as to pervert the law in its 

application and so as to convert the justice system into a legislative entity”56 – one which is hostile 

to the Constitution. 

PART 2 - GROUNDS OF APPEAL 

12. It is respectfully submitted that the Honourable Justice erred in law57 by: A) misstating the 

correct legal tests; B) failing to apply the correct legal tests; C) applying the wrong legal tests 

including various Invented Principles (i.e. novel principles not recognized in law, see para. 24 

below); and D) systematically “Failing to Engage” with Song’s case – there was no substantive 

hearing (see definition at para. 17 below).  

PART 3 - STANDARD OF REVIEW 

13. As questions of law or extricable questions of law, the standard of review is correctness.58 

PART 4 - ARGUMENT 

A. Misconstruction of the Principles of Justiciability 

14. Kachur J. made several errors of law by applying the wrong legal test of justiciability. Arising 

from an initial failure to distinguish the (legal) questions put to the Court, from the (political) subject 

matter of such questions, the Justice effectively determined that anything touching on “politics” was 

non-justiciable and should be ignored. The principles are more nuanced. As set out in Highwood 

Congregation of Jehovah’s Witnesses v Wall, [2018] 1 S.C.R. 750 (“Highwood”, para. 34), 

substantive justiciability59 depends on a court having both the constitutional legitimacy and 

institutional capacity to answer the question(s) put to it. Legitimacy: Arising from the constitutional 

separation of powers, “political” decisions are the legitimate domain only of legislatures and the duly 

authorized executive60 – not the Courts and not, for that matter, the legal profession or its regulator. 

 
56 OA, paras. 15-19 (AR pp. 6-8); Brief, para. 185. 
57 Housen v Nikolaisen, 2002 SCC 33 (“Housen”), paras. 8, 9, 27 to 36. 
58 Housen, para. 28. 
59 As opposed to procedural justiciability (standing, ripeness, and mootness - see Lorne M. Sossin 
& Gerard Kennedy, Boundaries of Judicial Review: The Law of Justiciability in Canada, 3rd ed 
(Toronto: Thomson Reuters/Carswell, 2024) (“Sossin”) at s. 1.2.). 
60 Reference re Canada Assistance Plan (Canada), [1991] 2 S.C.R. 525 (“CAP Reference”), para. 
33; Operation Dismantle Inc v R, [1985] 1 S.C.R. 441 (“Operation Dismantle”), para. 64; and 
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This includes matters of social and economic policy,61 democratic decisions like whether to 

secede,62 and “weighty matters of state … [like] … whether the government’s defence policy is 

sound …”63 Similarly, deference is owed to statutory delegates in respect for the legislatures’ choice 

to delegate certain decisions to them.64 Capacity: Courts are not equipped to answer certain 

questions including: A) matters which are essentially matters of preference, because there is no 

objective standard which can be applied;65 B) “polycentric” decisions in which a change has 

cascading effects (e.g. electoral redistricting66); or C) determinations of religious doctrine.67 

15. A question is not, however, rendered non-justiciable because it has political or religious 

subject matter. Roncarelli, for example, was decided because of the religious nature of Duplessis’s 

objectives. As stated in De Smith’s, “discretion has been described as the ‘hole in the [legal] 

doughnut,’ but that hole is not automatically a lawless void.”68 Rather, the question which is 

generally not justiciable is whether a policy (or religious) decision is “wise” or “sound”. The Court 

may not substitute its “… opinion on the merits for the opinion of the person or body to whom a 

discretionary decision-making power has been committed,”69 but it may (and often, must) conduct 

judicial review of that decision. For example, while the Court: A) may not “usurp any democratic 

decision” it may “answer questions as to the legal framework in which the democratic decision is to 

be taken;”70 B) may not decide matters of religious dogma it may confirm consistency with rules, 

natural justice, and bona fides (“… the fact that a dispute has a religious aspect does not by itself 

make it non-justiciable"71); and C) may not (often) review on the standard of correctness, it must 

 
Lord Woolf, et al, De Smith’s Judicial Review, 7th ed (London: Sweet and Maxwell, 2013) (“De 
Smith’s”), s. 1-033. 
61 De Smith’s, s. 1-033; see, for example, CAP Reference (whether to reduce pension 
contributions). 
62 Reference re Secession of Quebec, [1998] 2 S.C.R. 217 (“Secession Ref.”), para. 27. 
63 Operation Dismantle, paras. 63-64. 
64 Dunsmuir v New Brunswick, 2008 SCC 9 (“Dunsmuir”), paras. 27 and 48. 
65 De Smith’s, s. 1-039.   
66 De Smith’s, s. 1-042. 
67 Highwood, para. 36. 
68 De Smith’s, s. 1-032. 
69 Operation Dismantle, para. 63. 
70 Secession Ref., para. 27. 
71 Highwood, paras. 36-37. 
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ensure the decision is intra vires, reasonable, legal, fair,72 constitutional,73 etc. In fact, while “… the 

Courts will not question the wisdom of enactments which … are within the competence of the 

Legislatures … it is the high duty of this Court to ensure that the Legislatures do not … engage in 

the illegal exercise of power.”74 Therefore, non-justiciability applies only if and to the extent75 a 

question put to the Court is beyond its legitimacy and capacity. In Operation Dismantle, had the 

Court been asked to opine on Cabinet wisdom, it would have declined, “however … this would be 

to … fail to focus on the question which is before us … [which is] not whether the government’s 

defence policy is sound but whether or not it violates the appellants’ rights under s. 7 of the Charter 

… This is a totally different question”.76 It may be useful to distinguish between (non-justiciable) 

“primary decision[s] of policy” (or “wisdom”) and (justiciable) “secondary function[s] of probing 

[justification]” (or “validity”).77 

16. Kachur J.’s initial error was to fail to consider whether the questions put to her were 

justiciable.78 Song did not question the wisdom of the LSA’s POs79; he questioned the LSA’s legal 

and constitutional jurisdiction to adopt and promote such POs.80 These are “purely”81 legal 

questions. The Justice failed to distinguish the questions from their subject matter: “… the Applicant 

is raising political questions about ideological and policy considerations …”82 By the Reasons’ logic, 

had the LSA adopted Catholicism (instead of the Theories), the Court would be likewise incompetent 

to intervene, given the religious subject matter. 

 
72 Dunsmuir, para. 28; De Smith’s, s. 1-035 and 1-041. 
73 Doré c Québec (Tribunal des professions), [2012] 1 S.C.R. 395 (“Doré”); Operation Dismantle, 
paras. 65 and 68. 
74 Amax Potash Ltd. v The Government of Saskatchewan, 1976 CanLII 15 (SCC), [1977] 2 SCR 
576, p. 590. 
75 CAP Reference, para. 35; Secession Ref., para. 28 
76 Operation Dismantle, para. 64 (Wilson J. in dissent, but with the approval of the majority on this 
point). 
77 DeSmith, s. 1-035;  Sossin, s. 6:8. 
78 Reasons, paras. 30-37 and 94 (AR pp.15-39).  
79 Tx, 14:13-14:18; Except in two respects: “treating substance abuse as a problem is critical to 
recovery” at Brief, p. 118 and Tx, 21:20-21; and to prove his sincere beliefs and desired expression 
as necessary to support his Charter claims. Even here the Court is not asked to agree or disagree 
with Song. It is asked to determine whether there is objective infringement of Song’s freedom to 
manifest his sincere beliefs. 
80 See OA, paras. 15, 18, 35, 36, and 45 (AR pp.4-14) and Tx, 3:14-18. 
81 CAP Reference, paras. 33-35. 
82 Reasons, para. 30 (AR p. 20). 
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17. Kachur J. also erred by systematically failing to engage with Song’s case. For example, Song 

put all of the above principles of justiciability to the Court, but they are largely absent from the 

Reasons. This is an error of law and, in the circumstances, a denial of access to justice:83 there was 

no substantive hearing of the complaint. It was likewise an error to fail to render reasons that serve 

their core functions including demonstrating: A) the Justice had “seized the substance of the matter” 

(especially substance which “cries out for … analysis”84); and B) the basis for the decision in the 

context of, inter alia, the arguments presented.85 The legal errors referred to in this paragraph are 

referred to, collectively, as a “Failure to Engage”. 

18. Having determined the Court could not legitimately answer Song’s questions, the Justice 

next erred by failing to determine whether such questions were the legitimate domain of the LSA. 

The justiciability of “political questions” starts from the premise that “political” bodies (legislatures, 

cabinets86 or citizens in a referendum87) are the legitimate decision makers, so: “the first step is to 

determine who as a constitutional matter has the decision-making power …”88 Song’s basic 

complaint was that the LSA was not the legitimate decision maker: “[cultural competence] does not 

describe legal ‘competence.’ [It] describes legislating.”89 Statutory delegates may not rewrite the 

law or arrogate powers to themselves they were never intended to have.90 Kachur J. failed to take 

this “first step”; to confirm the LSA could legitimately answer the “political” questions she could 

not. Neither is the LSA a legislative body nor is it within the LSA’s mandate to politically interfere 

with lawyers.91 In fact, in response to Song’s complaint that the LSA was illegally arrogating 

 
83 Evashkow v Melia, 2025 ONSC 2181, para. 9, Friends of the Oldman River Society v Canada 
(Minister of Transport), 1992 CanLII 110 (SCC), pp. 76-77; Pham v Qualified Metal Fabricators 
Ltd., 2023 ONCA 255, para. 24; see also footnote 84. 
84 R. v Sheppard, 2002 SCC 26 (“Sheppard”), paras. 1, 5, 28, and 31-33; R. v M. (R.E.), 2008 SCC 
51 (“R. v M”), paras. 11, 33, 35, and 43; Canada (Minister of Citizenship and Immigration) v 
Vavilov, 2019 SCC 65 (“Vavilov”), para. 128. 
85 R. v M, paras. 16-17, 25 and 57. 
86 Operation Dismantle. 
87 Secession Ref. 
88 Operation Dismantle, para. 63. 
89 Brief, para. 459; see also paras. 397-406; Reasons, para. 76 (AR p.26), citing Surreply, para. 132; 
Tx, 3:14-18. 
90 Vavilov, paras. 108-109. 
91 Canada v LSBC, pp. 335-336; Brief, paras. 140-178; Tx, 14:37-15:07. 

13



 

legislative powers to itself, the Reasons seriously aggravated this abuse by confirming, in effect, that 

such powers remain impressed with the legislatures’ privilege. 

19. The Justice next erred by purporting to conduct judicial review while simply ignoring the 

“non-justiciable” subject matter of the LSA’s decisions including, critically, the LSA’s impugned 

objectives. The Justice relied on the principle that “it is not for this court to second guess the LSA's 

determination of what is in the public interest.”92 To the contrary, the exercise of all discretion must 

accord with the purposes of the grant of discretion.93 The Reasons read as if the “ideological and 

policy considerations”94 did not exist – as if the LSA did not, as a matter of fact, have the POs. The 

LSA’s impugned conduct thus fell into a “lawless void.” This is evident from, inter alia: A) the 

Justice’s reference to Code 6.3’s commentary while ignoring its impugned ideological content95; B) 

the conclusion that the ROs (which include the POs and expressly contemplate the POs taking 

priority over the rule of law and access to justice96) were “irrelevant”;97 C) the refusal to consider 

the POs within the jurisdictional analysis98; D) and most especially the interpretation of CC as 

relating solely to “understanding” indigenous people including their “history and issues” and “lived 

experiences” and to communication skills to better serve indigenous clients99 (“Superficial CC”), 

ignoring evidence and argument that CC is jargon which includes, also, a political meaning (see 

paras. 47 to 49 below). The Justice Failed to Engage with Song’s argument that, to “black box” (i.e. 

hide from the analysis) the LSA’s impugned objectives in this manner was to conduct a “judicial 

review by assumption.”100 

20. The refusal to consider the LSA’s impugned objectives is especially glaring given Song’s 

heavy emphasis on the importance of decoding jargon (i.e. determining its objective meaning) and 

his several warnings against the “motte-and-bailey fallacy”101: “To effectively review the legality 

 
92 Reasons, para. 113, see also paras. 91, 94 (AR p. 32, 29). 
93 Vavilov, paras. 83, 108, 110, 137 and Roncarelli, paras. 40, 41. 
94 Reasons, para. 30 (AR p.20). 
95 Reasons, para. 20 (AR p.18); Brief, paras. 705-719. 
96 Song1, Ex. “E”, pp. 103-104 (EKE, pp. 75-76). 
97 Reasons, para. 57 (AR pp. 23-24). 
98 Reasons, para. 94 (AR p. 29). 
99 Reasons, paras. 101, 112, and 114 (AR pp. 30-32). 
100 Surreply, paras. 117-152 and Tx, 7:10-10:4; 114:13-18. 
101 Reasonableness includes avoiding logical fallacies: Vavilov, para. 104. A motte-and-bailey 
fallacy swaps an indefensible claim (the bailey) for a defensible one (the motte). 
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and constitutionality of the LSA’s Impugned Conduct this Honourable Court must correctly 

understand …[that] … [CC] … means the pursuit of a ‘transformative agenda’ … the LSA … 

invite[s] this Court to view matters in an utterly superficial and misleading way – to accept the motte 

for the bailey.”102 The Justice Failed to Engage with these arguments and simply ignored, for all 

purposes, the impugned “ideological and policy considerations.” The Justice reasoned, in effect, that 

because she could not question the “wisdom” of the LSA’s decisions, neither could she inform 

herself of such decisions or confirm their “validity”. 

21. The Justice therefore also misconstrued Vavilov103 by making reference to the LSA’s 

objectives and decisions only after stripping them of their (impugned) political and ideological 

content. A reasonableness analysis includes confirming that the delegate’s entire purpose104 is 

consistent with the statutory purpose.105 Song’s primary theme was that the POs constituted Abuses 

of Subversive Objectives, which arguments are substantially absent from the Reasons (a Failure to 

Engage), and which objectives were left unscrutinized. The Justice neither identified the LSA’s 

“political and ideological” objectives, nor confirmed they were consistent with the statutory grant. 

They were simply placed in a “black box”, labelled “non-justiciable”, and disappeared from the 

analysis. 

22. It is noteworthy that the Justice came much closer to applying the correct legal test when 

scrutinizing the LSA’s claimed objectives. Here, the Justice identified statutory “purpose” as 

relevant to her analysis106, surveyed the LSA’s claimed objectives (“to protect and serve the public 

interest … [by] the creation of mandatory standards … ”107; to “ensure competence”108; to “rais[e] 

competence”109; to “serve the public interest”110; to further “the public interest and the 

administration of justice … by promoting cultural competence”111; to “promote equality and human 

 
102 Surreply, paras. 44-48. 
103 See also below at Part 4.C. 
104 Vavilov, inter alia, para. 15 re “transparency”. 
105 Roncarelli, p. 143; Vavilov, para. 108.  
106 Reasons, para. 49 (AR pp. 22-23). 
107 Reasons, para. 95 (AR pp. 29-30). 
108 Reasons, para. 95 (AR pp. 29-30). 
109 Reasons, para. 110 (AR p. 32). 
110 Reasons, para. 108 (AR p. 31). 
111 Reasons, para. 113 (AR p. 32). 
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rights”, 112 etc.) and confirmed such objectives were “valid means by which the LSA can pursue … 

the public interest.”113 Even this limited “validation” was in error: the LSA’s highly generalized 

framing of its objectives rendered judicial review meaningless114 and there was a broad Failure to 

Engage with evidence and argument that the LSA’s decisions were otherwise “unreasonable” (see 

paras. 9 to 11 above and para. 52 below). For example, the LSA’s POs entail the rejection of reason 

and empiricism115 as oppressive shams; and the record contained no evidence whatsoever to support 

the LSA deeming CC a “core” competence.116  

23. The Reasons (paras. 30 to 37) provide various arguments and purported examples which 

relate to justiciability (addressed here), evidence (addressed at Part 4.B “Improperly Excluded 

Evidence” below), or both. Dunsmuir states that judicial review relates to “all exercises of public 

authority.”117 Kachur J. noted, similarly, that judicial review is only available with respect to law or 

state action. The Justice, however, followed this proposition with the peremptory conclusions that 

neither: A) the assumption of specific objectives including in plans to which the LSA “will have 

regard for … when discharging its regulatory functions”;118 nor B) the use of statutory authority to 

implement such plans by means of the Profile and CPD Tool, is law or state action. The Profile and 

CPD Tool are patently exercises of public authority (see para. 26 below). But, more broadly, if the 

LSA’s redefinition of legal competence is not “law or state action”, then its most basic functions are 

immune to judicial review. This is a clear violation of “… Dunsmuir’s promise to protect ‘the 

legality, the reasonableness and the fairness of the administrative process…’”119 

24. The “few examples” provided by the Justice do not, however, support the conclusions. Third-

party resources, including academic commentary120 and the Path, were expressly relied on by the 

LSA when mandating cultural competence training,121 drafting and mandating the Profile (including 

 
112 Reasons, para. 124 (AR p. 33). 
113 Reasons, para. 132 (AR p. 35). 
114 Sauvé v Canada (Chief Electoral Officer), 2002 SCC 68 (CanLII), [2002] 3 SCR 519, para. 22. 
115 Brief, paras. 335-380. 
116 Brief, paras. 31-33 and 47-53. 
117 Dunsmuir, para. 28. 
118 Song1, Ex. “E”, p. 103 (EKE p.75). 
119 Vavilov, para. 12. 
120 The Articles and Song1, paras. 161-162, Ex. “KKK”, Ex. “LLL” (EKE pp. 67, 122, 123); 
Song2, Ex. “M”; Song1, Ex. “MMM”, Ex. “NNN” (EKE pp. 159, 169). 
121 CRP, p. 279 (EKE p. 248), Song2, Ex. “J” (EKE p. 409), CRP, p. 275 (EKE p.244), Song2, Ex. 
“A” (EKE p. 305).  
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defining new “competencies”) and when drafting and mandating new ethical obligations in Code 

Part 6.3.122 These resources were tendered as relevant to the LSA decisions123 subject to judicial 

review. Kachur J. appears to have reasoned that, because the evidence itself was not “subject to 

judicial review”124, the decisions to which such evidence relates are also not “subject to judicial 

review.” That is an error of law: the Justice appears to have formulated and applied an entirely novel 

legal rule (an “Invented Principle”).125 

25. The next example is the proposition that, because the POs are not justiciable, nothing 

“intertwined with” them is justiciable either126 (an Invented Principle). Note first, this is circular. 

The non-justiciability of the POs was proven by the non-justiciability of the POs. Second, having 

erroneously “black-boxed” the POs from her analysis, Kachur J. likewise “black-boxed” the Profile 

and CPD Tool on the basis that Song had claimed they were a means by which the POs were 

promoted. This is an error (see above) and not an example of why the Profile and CPD Tool are not 

an exercise of statutory authority.  

26. The final example127 is the Justice’s application of another Invented Principle to the Profile, 

that judicial review only relates to wholly mandatory obligations. Judicial review is available for all 

exercises of public authority including, for example, exemptions,128 investigative reports,129 

benefits,130 or authorizations.131 In any case, the Reasons: A) provided no coherent analysis of the 

Profile’s influence on lawyers (e.g. if the Profile’s competencies are “important to maintaining [safe, 

effective, and sustainable] legal practice”132 how is it not a “checklist”?133 If CC is sufficiently 

 
122 CRP, pp. 373 and 183 (EKE pp. 292 and 209). 
123 Rule 3.18(2). 
124 Reasons, paras. 28, 33-34 (AR pp. 19-20). 
125 See para. 12 and M.H., Re, 2006 NSUARB 43, paras. 58 and 110. 
126 Reasons, para. 34 (AR p. 20). 
127 Reasons, para 35 (AR pp. 20-21). 
128 PHS Community Services Society v Canada (Attorney General), 2011 SCC 44. 
129 Democracy Watch v Canada (Attorney General), 2026 SCC 28, para. 1. 
130 Yatar v TD Insurance Meloche Monnex, 2024 SCC 8; Canadian Federation of Students v 
Greater Vancouver Transportation Authority, 2009 SCC 31 (“Greater Vancouver”). 
131 Alberta’s Free Roaming Horses Society v Alberta, 2019 ABQB 714 (“Free Roaming”); BC 
Civil Liberties Assn. v University of Victoria, 2016 BCCA 162; Canada (Attorney General) v 
TeleZone Inc., 2010 SCC 62; Greater Vancouver. 
132 Reasons, para. 11 (AR pp. 16-17). 
133 Reasons, paras. 13 and 35 (AR pp. 17, 20-21). 
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important to justify mandatory education134 how can the Profile’s associated competencies be 

optional?); and B) Failed to Engage with Song’s extensive arguments as to the Profile’s pressure on 

lawyers135 including mandatory effects: it guides the LSA’s selection of mandatory education;136 

lawyers must both plan education with reference to the Profile (education is mandatory)137 and must 

practice with competence;138 according to the LSA, a failure to maintain the competencies in the 

Profile renders the lawyer’s practice unsafe, ineffective, and unsustainable;139 the LPA deems 

incompetence to be conduct deserving of sanction;140 and the Profile’s competencies are necessarily 

consistent with Code Part 6.3 and therefore “ac[t] as an interpretive aid.”141 The Profile’s purported 

status as “not a checklist” does not render it something other than the exercise of statutory authority. 

27. In conclusion, Song argued that the objectives pursued by the LSA were subversive to its 

statutory duties rendering its decisions Abuses of Subversive Objectives and “… outcomes … so at 

odds with the legal and factual context that they could never be supported by intelligible and rational 

reasoning.”142 Kachur J. simply refused to consider those objectives and therefore to substantively 

hear Song’s case. The effect of the Reasons is to leave the LSA free to pursue these or other 

subversive objectives free of legal oversight. It may be clarifying to consider Roncarelli. On the 

Reasons’ logic, Premier Duplessis’s extraneous religious purposes (judicial toleration of which 

would “… signalize the beginning of disintegration of the rule of law as a fundamental postulate of 

our constitutional structure …”143) were actually outside of Justice Rand’s competence and were not 

therefore “subject to judicial review”. This is a clear misconstruction of the law of justiciability.  

28. These errors patently affected the outcome for reasons which are evident. The Justice failed 

to conduct a substantive judicial review and failed to grapple with key arguments put forward by 

Song. Most importantly, the Justice refused to consider Song’s central complaint that the LSA is 

 
134 Song1, Ex. “DDDD”, p. 991. 
135 Brief, pp. 173-180; Tx, 46:4-48:25.  
136 CRP, p. 179 (EKE p. 205) and Brief, paras. 680-682.  
137 Rules 67.1 and 67.2 and Brief, paras. 683-686. 
138 Rule 3.1-2. 
139 CRP, p. 179 (EKE p. 205). 
140 LPA, s. 49 and Brief, 687-694. 
141 Brief, paras. 701-704. 
142 Vavilov, para. 86. 
143 Roncarelli, paras. 28 and 45. 
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abusing its statutory authority by politically interfering with the independence of the bar thereby 

undermining the rule of law – leaving the LSA free to do so. 

B. Improperly Excluded Evidence 

29. “Judicial review” is a broad and varied mechanism whereby the courts ensure public 

authorities do not overreach their lawful powers.144 Given the variety of delegates subject to judicial 

review, the form of judicial review depends on context.145 As it relates to affidavit evidence, the 

context includes, critically, whether or not the delegate is a “typical” or “traditional” quasi-judicial 

tribunal to which parties may tender evidence and arguments following which reasons are provided 

and against which certiorari is sought.146  

30. In that context, affidavits are generally not admissible because they risk converting judicial 

review into a hearing de novo. 147 If an applicant wants evidence on the record, it is tendered at the 

hearing and thereby forms part of a “discrete and well-defined body of material”148 which forms the 

record of proceeding on judicial review.149 

31. In the context of applications like the present one (where: the LSA was not acting in a quasi-

judicial capacity, hence, there was no hearing; Song had no opportunity to tender evidence; there 

was no discrete and well-defined record; and there were no reasons) the general rule is relaxed.150 

In fact, because “the court would almost invariably grant permission to file an affidavit”151 in such 

atypical applications (including those for prohibition, declarations, and injunctions152) the Rules 

 
144 Dunsmuir, para. 29. 
145 See, for example, Baker v Canada (Minister of Citizenship and Immigration), 1999 CanLII 699 
(SCC), [1999] 2 SCR 817, para. 21 and Vavilov, paras. 88-90. 
146 Free Roaming, para. 25;  CM v Alberta, 2022 ABKB 716 (“CM”), para. 28; Oleynik v 
University of Calgary, 2023 ABCA 265 (“Oleynik”), para. 8. 
147 Alberta Liquor Store Assn v Alberta (Gaming and Liquor Commission), 2006 ABQB 904 
(“Alberta Liquor”), paras. 42 and 46; Oleynik, para. 7. 
148 CM, para. 28. 
149 Rule 3.18(2)(d). 
150 Free Roaming, para. 25;  CM, para. 28; Oleynik, para. 8. 
151 Oleynik, para. 8. 
152 Such as the present application: OA, paras. 48(a), (c), (d), 49(a), (b), and 50 (AR pp. 13-14). 
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were amended in 2022 to expressly permit the filing of affidavits without prior consent153. The 

affidavits tendered by Song154 were therefore expressly permitted by Rule 3.22(b.1). 

32. The foregoing and following legal principles were put to Kachur J.155 but the Justice erred 

by both Failing to Engage with such arguments and failing to apply such principles. For example, 

the Justice nowhere considered the distinction between traditional and non-traditional forms of 

judicial review or Rule 3.22(b.1). Rather, the Justice nearly inverted Song’s argument, concluding 

Song had argued “there is no transcript made of the quasi-judicial proceeding.”156  

33. In any case, the general rule is subject to various exceptions. First, affidavits are permitted to 

supplement the record where there is “no, or an inadequate record” of proceedings157 (including 

where there is no transcript of a quasi-judicial proceeding)158 such as where there are records or 

information which were “directly or indirectly before the tribunal” but are absent from the record 

before the Court.159 Almost all of the exhibits to Song’s affidavits160 were records before the LSA, 

relevant to the Impugned Conduct (or were reasons therefore), but excluded from the LSA’s CRP, 

including all of the records discussed in this Part 4.B. The affidavits were admissible to supplement 

the record on this basis. However, the Justice refused to admit them for a few reasons, which were 

errors of law (A to F). (A) The CRP was not deficient because, “[t]he LSA's reasoning process can 

be deduced from both the record and the context surrounding it.”161 This is an Invented Principle. 

To the contrary, all records before the tribunal form part of the record before the Court, not just a 

 
153 Rule 3.22(b.1). 
154 Song1 (EKE p. 43), Song2 (EKE p. 301), Report (EKE p. 5). 
155 Surreply, pp. 53-66. 
156 Reasons, paras. 60-61 (AR p. 24). 
157 Alberta Liquor, para. 41; CM, para. 27; Andres v University of Lethbridge, 2020 ABQB 223, 
para. 8. 
158 Alberta College of Pharmacists v Sobeys West Inc., 2017 ABCA 306 (“Sobeys West”), para. 65. 
159 Sobeys West, paras. 25, 70; see also Alberta Liquor, paras. 38, 42; Lethbridge and District Pro-
Life Association v Lethbridge (City), 2020 ABQB 654 (“District Pro-Life”), para. 21; Leavitt v 
Association of Professional Engineers and Geoscientists of Alberta, 2021 ABQB 983 (“Leavitt”), 
para. 52. 
160 Song1, Ex. “A”, “B”, “C”, “D”, “E”, “F”, “H”, “I”, “J”, “K”, “L”, “M”, “N”, “O”, “R”, “V”, 
“W”, “X”, “Y”, “CC”, “DD”, “EE”, “GG”, “II”, “VV”, “AAA”, “BBB”, “CCC”, “DDD”, “EEE”, 
“FFF”, “GGG”, “JJJ”, “KKK”, “LLL”, “MMM”, “NNN”, “000”, “PPP”, “QQQ”, “RRR”, “SSS”, 
“UUU”, “VVV”, “WWW”, “YYY”, “ZZZ”, and “DDDD”, and Song2, Ex. “B”, “A”, “J”, “F”, 
“K”, “C”, “N”, “L”, “I”, and “M”. 
161 Reasons, para. 62 (AR p. 24). 
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few records from which reasons can be discerned. Further, this Invented Principle makes for bad 

judicial policy. A cherry-picked set of records might suggest certain reasons, whereas the full record 

might suggest something very different. Such was the case here. The records absent from the CRP 

evidenced and explained the LSA’s POs (their exclusion permitted the LSA to argue that the POs 

were not “supported by the evidence”162). The effect of this Invented Principle was therefore to 

exclude evidence of Song’s central complaint. Perversely, given this Invented Principle, the Justice 

Failed to Engage with Song’s argument that, among the records which ought to be admitted, was a 

“Reasons Letter”163, which is the closest thing to proper reasons in the evidence. The Reasons Letter 

formed the basis of extensive argument164 including as to the LSA’s apparent claim of jurisdiction 

from the Truth and Reconciliation Commission (the “TRC”), which claim was analyzed by the 

Justice165 but excluded from the evidence. Any discretion necessary to supplement the deficient CRP 

ought, instead, to have been exercised generously, given the argument (with which the Justice Failed 

to Engage) that important records were “conspicuously absent” from the CRP and that the LSA “has 

an interest in ensuring that the contents of the CRP are helpful.”166 Procedural discretion must be 

sensitive both to the need for the Court to be fully informed and to the delegate’s potential conflicting 

interest in seeing its decisions upheld.167 

34. (B) The Justice excluded many of the records because they were “from third parties” and 

thus not “subject to” judicial review168, while others were “created by the LSA.”169 This is an 

Invented Principle. The record is not limited to things authored by the statutory delegate. 

35. (C) Even records created by the LSA were excluded on the basis that they were “duplicative.” 

While it is true that duplicates need not be included in affidavits,170 a “duplicate” means the same 

record twice – not a different record that “do[es] not provide any additional information related to 

 
162 LSA Brief, para. 129. 
163 Song1, Ex. “EE” (EKE p. 106): letter from the LSA’s CEO to Mr. Blackett, dated December 6, 
2022. 
164 Brief, paras. 260 – 298. 
165 Reasons, para. 112 (AR p. 32). 
166 Surreply, paras. 65-66. 
167 JK v Gowrishankar, 2019 ABCA 316, para. 46. 
168 Reasons, paras. 32-33 (AR p. 20). 
169 Reasons, para. 62 (AR p. 24). 
170 Oleynik, paras. 8, 10. 
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the LSA’s reasoning process”171 (an Invented Principle). While the affidavits did contain some 

(proper) duplicates, the concept is largely irrelevant (e.g. none of the records referred to in this Part 

were proper duplicates). 

36. (D) The ROs were impliedly excluded because, inter alia, they were “not being 

challenged”172 (an Invented Principle that records are excluded from the evidence unless they are, 

themselves, subject to challenge) and because they were “linked to” the purportedly non-justiciable 

POs (an Invented Principle that evidence of purportedly non-justiciable objectives should be 

excluded).  

37. (E) Having purported to admit (unidentified) portions of Song’s affidavits for the limited 

purpose of assessing claims under the Charter (a second general exception to the general rule173) in 

fact, the Justice later referred to none in her Charter analysis, except limited (and purportedly 

mitigating) references to the Path174. However, the Justice did not admit the portions that “contain 

his opinions and argument about the merits of the issues which are not admissible.”175 As Song 

argued, with which argument the Justice Failed to Engage, his “sincerely held religious and secular 

beliefs and desired expression” are necessary evidence in support of his Charter ss. 2(a) and 2(b) 

claims.176 

38. (F) Finally, the Report was excluded,177which is discussed below (para. 48). In the context 

of the Charter claim, its exclusion is an error of law because: (F.i) affidavits are permitted to support 

Charter claims; and (F.ii) the Report evidences that the LSA’s POs vilify Christianity, the 

Constitution, and their respective principles as invalid, oppressive social constructs.178 

 
171 Reasons, para. 62 (AR p. 24). 
172 Reasons, para. 59 (AR p. 24). 
173 Bergman v Innisfree (Village), 2020 ABQB 661 (“Bergman”), para. 46 and Syncrude v Alberta 
(Minister of Energy), 2023 ABKB 317 (“Syncrude”), para. 57.  
174 Reasons, paras. 144-145, 149 (AR pp. 36-37). 
175 Reasons, para. 64 (AR p. 25). 
176 Brief, para. 727 and Surreply, para.106(c); and see Mouvement laïque québécois v Saguenay 
(City), [2015] 2 S.C.R. 3, para. 69; R. v Edwards Books and Art Ltd., [1986] 2 S.C.R. 713 
(“Edwards Books”), SL v Commission scolaire des Chênes, 2012 SCC 7, paras. 2, 24; and 
Montréal (Ville) v 2952-1366 Québec Inc., 2005 SCC 62, [2005] 3 SCR 141, paras. 62, 56-81. 
177 Reasons, para. 64 (AR p. 25). 
178 Report; Song1, Ex. “LLL” (“Dominant Culture”, pp. 813 and 817) (EKE pp. 130-134); 
“ethnocentrism”, “heterosexism “imperialism”, “majority” pp. 814, 817, 819, 827) (EKE pp. 131, 
134, 136, 144); Brief paras. 299-380, 538-594, 743-768. 
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39. A third exception to the general rule (the second is discussed at para. 37 above) is where 

affidavits provide useful background and context, including to explain specialized jargon and 

technical material.179 The Justice both Failed to Engage with Song’s arguments in this respect180 and 

failed to cite or apply these principles.181 These failures are particularly problematic given Song’s 

consistent argument that, “a proper understanding of the LSA’s nomenclature and underlying 

ideological concepts is critical to understanding the true nature of the LSA’s Impugned Conduct.”182 

As the OA warns, while the Theories “appear, superficially, to embody the values … of the … 

Constitution … [they] are, in fact, subversive to the … Constitution including hostile to those same 

values …”183 In his Brief Song reiterated the necessity to “carefully consider the details of these 

foreign objectives which are difficult and obscure. When its nature is understood, its incompatibility 

with the Constitution is clear.”184 Song warned of the motte-and-bailey fallacy185 and that the LSA 

was attempting to “black-box” improper objectives by use of misleading labels.186 All of these 

arguments are totally absent from the Reasons – a Failure to Engage (see also paras. 66 and 67 

below). 

40. As a consequence of the improper exclusion of records, the LSA’s objectives were framed, 

superficially, as variations of “competence” and “ethics”187 (the motte) stripped of all subversive 

and abusive substantive content (i.e. the POs – the bailey).  

41. Some examples of important evidence thereby excluded from the record are as follows (A to 

G). (A) The CRP contains minutes of many Bencher and committee meetings which show express 

reliance on certain records which were “conspicuously absent”188 from the CRP. The failure was so 

 
179 Canadian National Railway v Volker Stevin Contracting Ltd., 1991 ABCA 287; Alberta Liquor, 
para. 49; Free Roaming, para. 26; Leavitt, para. 42; District Pro-Life, paras. 7, 19-20; Cold Lake 
First Nation v Alberta (Tourism, Parks and Recreation), 2012 ABQB 579, para. 27; Bergman, 
para. 46; CM, para. 27. 
180 Surreply, paras. 44-113. 
181 Reasons, paras. 58-64, 130 (AR pp. 24-25, 34). 
182 Surreply, para. 89. 
183 OA, para.16(a) (AR p. 7). 
184 Brief, para. 8. 
185 Surreply, para. 23. 
186 Tx, 9:34-38. 
187 Reasons, paras. 99-132 (AR pp. 30-35). 
188 Surreply, para. 65. 
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frequent that Song defined the term “Meeting Materials” for efficiency189 (see also the Not 

Produced records above). The CRP was clearly inadequate as the Rules expressly require these 

records be included.190 That such Meeting Materials were highly relevant is clear. For example, the 

LSA excluded from the CRP (and the Justice from the evidence) the Furlong Report which was 

central to the LSA’s new “competence” program including an express acknowledgment in the 

Profile.191 The Furlong Report evidences that CC means the advancement of the POs192 and that no 

due diligence was done on the Path by Furlong either.193  

42. (B) The LSA likewise excluded from the CRP (and the Justice from the evidence) the Path 

itself. As argued by Song (with which argument the Justice Failed to Engage), the LSA instead 

included in its CRP a deficient “information sheet”194 (the motte) from which is absent all of the 

Path’s impugned Theoretical content (the bailey). For example, while the sheet says: (B.i) lawyers 

will be able to “summarize scientific theories”195 (the motte); the Path actually contains a lesson in 

Theoretical relativism (the bailey);196 and (B.ii) lawyers will be able to “highlight the failure of the 

Canadian justice system towards Indigenous peoples” (the motte); the Path actually contains a lesson 

in Postcolonialism (the bailey).197 Nor does the LSA’s sheet include the Path’s factual accuracy 

disclaimer.198 The Justice Failed to Engage with Song’s argument that the Path contained 

misinformation (see footnote 42 above) and excluded the evidence of same.199   

 
189 See, for example, Brief, paras. 35 (re: Meeting Materials absent for the meeting at C-406), 36 
(C-402), 37 (C-398), 42 (C-392), 50 (A-273), 55 (C-386), 66 (A-383), 67 (A-242), 69 (C-380), 73 
(C-374), 74 (C-371), 78 (C-368), 105 (C-345), and 111 (C-342). 
190 Rule 3.18(2)(d) and (e). 
191 CRP, p. 200 (EKE p. 226); see also CRP, pp. 210-220, 254, 275-276, 328, 337, 365, 386, 398 
(EKE pp. 229-239, 241, 244-245, 273, 281, 288, 296, 298). 
192 See, especially, the Articles. 
193 Kachur J. Failed to Engage with Song’s extensive argument that the LSA did no due diligence 
on the Path to confirm it was created by a trusted organization, accurate, or within the LSA’s 
jurisdiction: it was none of those things (Brief paras. 37, 48, 47, 50-52, 394-397, 632-634 and 
Song2 paras. 18-19, Ex. “D”, “E”, “Q”, “R”) (EKE pp. 303-304, 405). 
194 CRP, p. 311. 
195 CRP, p. 316. 
196 Report, pp. 6, 14 (EKE pp. 11, 19); Song1, Ex. “X” p. 454 (EKE p. 91). 
197 Report, pp. 10-13 (EKE 15-18). 
198 Song1, Ex. “X”, p. 453 (EKE p. 90). 
199 Brief, paras. 632-638, Song1, Ex. “X” (EKE p. 89), Song2, paras. 18-19, Ex. “D”, “F”, “Q”, “R” 
(EKE pp. 303-304) 
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43. (C) Another key “Meeting Material” excluded is the Survey featured prominently throughout 

the CRP200 which, purportedly, shows “considerable empirical and anecdotal evidence that 

discrimination, harassment and bullying remain prevalent in the legal profession”201 and “alarming 

levels of discrimination and harassment in the articling system”.202 As argued by Song (with which 

arguments the Justice Failed to Engage)203 when the Survey itself is actually scrutinized it evidences 

very little (note that the LSA did nothing to assess or weigh it). For example: (i) it failed to establish 

a baseline (i.e. what levels of reported H&D would be described as “low” or “average”, as compared 

to “prevalent” or “alarming”); (ii) it failed to define its terms including those which, elsewhere, bear 

vague and expansive definitions (e.g. “harassment” includes “an incident … that might reasonably 

be expected to cause … offence … [including] assigning work inequitably”204); and (iii) it failed to 

confirm whether reported H&D even involved a lawyer. Scrutinizing the Survey likewise reveals no 

rational connection between its purported findings and the LSA’s decision205 that it was “compelled 

to act” on the Survey by “create[ing] competence programs … on Indigenous issues to … address 

our obligation arising from the Calls to Action in the Truth and Reconciliation Report”206 (including 

imposing CC and the Path). The Survey was neither specific to indigenous people nor linked to any 

(even perceived) lack of CC. The Justice Failed to Engage with Song’s extensive argument on these 

points. Instead, the Survey’s “findings” were framed only superficially: “the articling survey 

revealed issues” and “established concerns.”207 

44. (D) The Justice also excluded the minutes of a February 4, 2022, Benchers meeting (absent 

from the CRP) where the LSA set the mandate of committees involved in the work of advancing the 

POs. The LSA’s CEO, referring to a desire to expand its statutory jurisdiction, stated, “in the 

meantime, the Law Society continues to utilize the Rules to advance its work where the legislation 

 
200 CRP, 29, 58-59, 72, 77, 208, 210, 234, 238, 338, 354, 372, 382, and 404 (EKE p. 229, 282, 
291). 
201 CRP, 58. 
202 Song2, Ex. “A”, p. 13 (EKE p. 306). 
203 Brief, paras. 24 (cross-referencing 349-356), 31-33, 58-59, 69, 86, 113.  
204 The Code at Rule 6.3-2 (Song1, Ex. “G”, p. 259) (EKE p. 82). 
205 CRP, p. 333 (EKE p. 277). 
206 CRP, pp. 338-341 (EKE pp. 282-285). 
207 Reasons, paras. 99 and 119 (AR pp. 30, 33). 
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is outdated.”208 Song relied on this statement as evidence of a disconnect between the LSA’s 

objectives and those assigned to the LSA by an “outdated” statute.209  

45. (E) As stated above, the Justice excluded the ROs notwithstanding that the LSA expressly 

states it will use them, “as a guide when making regulatory, governance and operational decisions.” 

The Rules make them part of the proper record210 but the Justice erroneously failed to apply such 

Rule on the basis of legal errors discussed above and below (see Part 4.C “Misconstruction of Auer”). 

The ROs are, in fact, highly relevant evidence because, inter alia, in them the LSA adopts its POs 

and expressly admits they may take priority over other objectives like the rule of law and access to 

justice.211 In another record excluded by the Justice, the LSA suggested the POs were actually super-

priorities.212 

46. (F) Another group of excluded records is guidance material relied on by the LSA and 

provided to lawyers to understand, inter alia, “competencies” in the Profile213 and Code Part 6.3. 

(F.i) Given Song’s recurring theme that the Court must determine the meaning of the LSA’s jargon, 

few records were as useful to the task as a “glossary” of terms214. The glossary itself states: “These 

terms are crucial to the system of thought that works to combat individual, institutional and systemic 

racism.” As observed in the Report, “the very fact that a glossary is needed speaks to a project of 

either introducing new [T]heory-inspired terminology or redefining existing terms.”215 Indeed, the 

glossary reveals many surprising meanings consistent with the LSA’s POs but hostile to the 

Constitutional Principles, for example, that: i) racial prejudice directed at white people “is not 

considered racism”;216 ii) “whiteness … white culture, norms, and values” is a “powerful fiction 

enforced by power and violence”217; iii) accordingly, that both “equality” and “liberalism” are 

 
208 Song1, Ex. “ZZZ” (EKE p. 195). 
209 Brief, paras. 70-71, 205(a), 252, and 405; Surreply, para. 73. 
210 Rule 3.18(2)(e). 
211 Song1, Ex. “E”, p. 101 and 104 (EKE pp. 73, 76). 
212 Song1, Ex. “N”, p. 339 (EKE p. 86) (“… Benchers … centering equity in their governance and 
decision-making roles…”). 
213 CRP, pp. 183, 373 (EKE pp. 209, 292), Song1, Ex. ”CCC” p. 736 and Ex. “KKK” p. 802 (EKE 
pp. 119, 122). 
214 Song 1, Ex. “LLL”, p. 806 (EKE p. 123). 
215 Report, p. 9 (EKE p. 14). 
216 Song1, Ex. “LLL”, p. 831 (EKE p. 148). 
217 Song1, Ex. “LLL”, pp. 839-840 (EKE pp. 156-157). 
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concepts which support racial oppression218; iv) “color-blindness” is oppressive;219 v) 

“universalism” (e.g. “we are all the same”) is the oppressive construct of the “protestant,”220 “white, 

western, middle-class, straight, male”221; vi) rather than agreements to surrender lands, treaties222 

are merely agreements to “share” some interests in land (a claim reiterated in the Path223); vii) an 

indigenous person who embraces “white” (i.e. Western) values suffers from “internalized 

racism”224; and viii) “people of color” lack “ultimate decision-making power”225. 

47. (F.ii) The LSA also relied on and provided lawyers with the guidance of academic articles 

(including the Articles) which define CC. Relying on such Articles, Song made extensive argument 

that the term bore a (misleading) superficial meaning (the motte: “a type of competence appropriate 

to Canada’s constitutional structure”) and an obscure, political meaning (the bailey: “hostility to the 

Constitution” by pursuing the POs).226 That “cultural competence” is misleading is expressly 

admitted in the Parmar Article on which the LSA placed heavy reliance,227 but which it excluded 

from the CRP: “cultural competence, as currently understood [including “the skills to work more 

effectively with a diverse range of clients”] is inadequate … limited and deficient”; “decolonization 

is more useful than ‘cultural understanding’ when the goal is systemic change.” Parmar urges 

understanding the term to mean enabling the pursuit of a radical agenda to transform the legal system 

to address “the foundational violence of colonialism that has shaped … Canadian laws,” including: 

“unlearning colonial logics, hierarchies of legal cultures, and the disregard of particular knowledges 

…”; “understand[ing] how racial difference works”; moving away from the … “the rational 

independent self-reliant individual [which] lies at the heart of [the] narrow approach to ‘cultural 

competence’”; learning indigenous law and epistemologies; and, most especially, helping build-out 

indigenous law and legal systems to reify racial segregation.228 As Song argued, CC thus has a 

 
218 Song1, Ex. “LLL”, pp. 813, 826-827 (EKE pp. 130, 143-144). 
219 Song1, Ex. “LLL”, pp. 810-811 (EKE pp. 127-128). 
220 Song1, Ex. “LLL”, p. 813 (EKE p. 130). 
221 Song1, Ex. “LLL”, p. 839 (EKE p. 156). 
222 Song2, Ex. "G" (EKE p. 408). 
223 Song1, Ex. “LLL”, p. 837 (EKE p. 123); Song1, Ex. “X”, p. 447. 
224 Song1, Ex. “LLL”, p. 824 (EKE p. 141). 
225 Song1, Ex. “LLL”, p. 824 (EKE p. 141). 
226 Brief paras. 33, 416-537, 667; Surreply paras. 23, 45, 100, 152, 169, 181- 188, 192, 196. 
227 CRP, p. 288 (EKE p. 257). 
228 Song 2, Ex. “J”, pp. 230, 232, 235, 237-239, 244-245, 247, 253, 255 (EKE pp. 409, 411, 414, 
416-418, 423-424, 426, 432, 434). 
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political meaning: “for lawyers to [assume] … the objective of changing the law is to take on the 

role of the legislature … an Abuse of Subversive Objectives.”229 That CC has a Theoretical meaning 

is obvious from the Articles and especially the observation that: “The most important theoretical 

concept for [CC] is that all experience is constructed.”230  

48. (G) Finally, the Justice excluded the Report on the grounds that it was: 1) “directed at the 

merits” (see Part 4.A “Misconstruction of the Principles of Justiciability” above); 2) not “before” the 

LSA; and 3) not within any recognized exception.231 Song argued: “the Report is a critical roadmap 

for the Court to understand the LSA’s [POs] because the Theories are opaque and poorly explained 

… For example, … that [CC] includes, ‘unlearning colonial logics [etc.] … is virtually meaningless 

without the Report’s overview of postcolonialism. Likewise, the meaning of the Path’s observation 

that ‘we can look at science and origin stories as simply different ways to describe where we’ve 

come from’ is seemingly benign (if inaccurate) without the Report’s explanation of the relativistic 

core of the Theories.”232 The Justice Failed to Engage with such arguments. In fact, the underlined 

quote was referenced by the Justice only as evidence that Song enjoyed freedom of conscience. The 

Report states, to the contrary, that “[i]ronically, the notion of truth as multiple and subjective does 

not mean that [the] Theories are open to … intellectual challenge. They are hostile to the expression 

of alternative viewpoints.”233  

49. The Justice Failed to Engage with the whole of Song’s motte-and-bailey argument and, in 

fact, nowhere mentions it. Worse, having determined the POs and evidence of same were not 

“subject to judicial review”, the Court’s Reasons reproduce the very motte-and-bailey fallacies 

against which Song warned. For example, CC was framed as bearing only its superficial meanings 

(Superficial CC – the motte) without any acknowledgment of the impugned “radical” transformative 

agenda (the bailey). Having refused to inform herself as to the LSA’s impugned objectives by 

reference to Song’s evidence and argument, the Justice then repeatedly characterized Song’s 

allegations as to the LSA’s objectives as merely his “subjective interpretations … and … 

 
229 Brief, s. IV.B.ii “The LSA’s Political Objectives – An Attack on Loyalty to the Law” (paras. 
381-413). 
230 Song1, Ex. “RRR”, p. 880 (EKE p. 178). 
231 Reasons, para. 64 (AR p. 25). 
232 Surreply, paras. 99 and 100; see also Brief, paras. 305 to 311 and Surreply paras. 67, 99-103. 
233 Report p. 30 (EKE p. 35); see also Brief, s. IV.C.iv, “Illiberalism and Dogma” (paras. 614-638) 
and the glossary’s treatment of “liberalism” (Song1, Ex. “LLL”, pp. 826-827) (EKE pp. 143-144). 
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assumptions” which were “not subject to judicial review because there is no factual or legal basis for 

the claim.”234 The frequency of that observation demonstrates the importance of these rulings 

(justiciability and evidence) to the balance of the Reasons.  

50. This case required careful scrutiny of the LSA’s impugned objectives and of the meaning of 

its own words. The foregoing evidentiary errors left the Court largely uninformed about both. As a 

result, the LSA’s impugned POs (including as manifest in various new professional obligations as 

to ethics and competence) went unscrutinized and the Reasons fundamentally rely on a logical 

fallacy. 

C. Misconstruction of Auer 

51. Kachur J.’s summary and application of the principles for “assessing the vires of subordinate 

legislation” were substantially in error as they largely ignored Vavilov235. In Vavilov, the Court 

acknowledged “past precedents” might continue to provide supplemental “guidance” (para. 143). 

Auer reviewed past precedents, primarily Katz236, to determine (when reviewing subordinate 

legislation) what supplemental guidance survived Vavilov (para. 31). Auer retained all of the Katz 

principles except the threshold question of whether regulations were “irrelevant” etc. because that 

granted more deference than Vavilov permitted (para. 46). The Justice, however, listed the retained 

Katz guidance as “… the principles for assessing the vires of subordinate legislation …”237 and then 

nowhere mentioned or (fully and consistently) applied the Vavilov reasonableness standard: 

reasonable in process (transparency, intelligibility, internal coherence and justification) and outcome 

(justified in light of factual and legal constraints). Vavilov, not Auer, provides “the principles”.238  

52. To enhance a “culture of justification in administrative decision making”239 the 

reasonableness review is effected by, first, identifying the delegate’s reasons in support of the 

decision and, second, determining whether the decision was reasonable. Based on the arguments 

before her (summarized above), Kachur J. should have noted and applied at least the following 

 
234 Reasons, para. 30, see also paras. 24, 57, 135, 141 and 149 (AR pp. 19-20, 23-24, 35-37). 
235 Vavilov. 
236 Katz Group Canada Inc. v Ontario (Health and Long-Term Care), 2013 SCC 64, [2013] 3 
S.C.R. 810 (“Katz”). 
237 Reasons, para. 44 (AR p. 22). 
238 Vavilov, para. 89, Auer v Auer, 2024 SCC 36 (“Auer”), para. 20.  
239 Vavilov, paras. 2 and 83. 
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Vavilov principles (the failure to do so was an error of law): A) as to process: A.i) reasons should be 

read holistically and contextually in light of, inter alia, context, evidence, policies, and guidelines 

including interpretive policies; A.ii) there must be consideration and weighing of, and no 

fundamental misapprehension of, the evidence; A.iii) reasons must contain internally coherent and 

rational chains of analyses (no logical fallacies, unfounded generalizations, absurd premises, etc.) of 

all significant points which lead logically from evidence to conclusions; A.iv) conclusions may not 

be peremptory, there must be transparent justification by analysis of the facts and law which 

constrain the decision maker including, centrally, statutory purposes; A.v) an otherwise reasonable 

decision cannot stand if it was reached on an improper basis (i.e. on the basis of a flawed reasoning 

process); and, B) as to outcome, some outcomes are so at odds with the statutory language or the 

legal and factual context that they can never be supported by intelligible and rational reasoning.240 

Song’s primary argument, that the LSA’s jurisdiction categorically excludes political interference 

which subverts loyalty to the Constitution and to the client, was essentially ignored.  

53. Kachur J. cited and (consistently) applied almost none of these principles and thereby fell 

into serious error. In fact, in oral argument the LSA’s counsel invited this very error: 

THE COURT: … all I am to do is look at the Act in and of itself and determine 
whether pursuant to that Act they had the reasonable ability to make that particular 
rule. Not why they made it, not on what grounds they made it, not with what evidence 
or -- he used the word evidence or empirical studies they looked at. None of that 
matters. All it is what did the Act said and is it reasonable from the Act's 
interpretation that they could pass this action.  
MR. KULLY: Correct …241  

54. While Kachur J. acknowledged that reasons could be deduced from the record, debates, 

deliberations, statements of policy242 and plans, the Justice failed almost entirely to actually deduce 

reasons. For example, in relation to Rules 67.2-67.4, Kachur J. noted the LSA’s view that the, “… 

words, scheme and object of the LPA supports an ‘expansive construction’ of the rule making 

authority of the LSA.”243 This is not reasons. It reveals no “reasoning process” with which Kachur 

J. could “develop an understanding.”244 It is a peremptory conclusion with no analysis. Reasons 

 
240 Vavilov, paras. 85-86, 98-105, 111-112, 122. 
241 Tx, 80:38 – 81:4 
242 Reasons, para. 48 (AR pp. 22-23). 
243 Reasons, para. 78 (AR pp. 26-27). 
244 Vavilov, para. 99. 
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analyze statutory words, the absence of words (like “in the public interest”), the scheme of an act, 

etc. to demonstrate, transparently, that an “expansive construction” is not only supported but 

sufficiently “expansive” so as to render a specific decision intra vires. Identification of the LSA’s ex 

post facto “reasons” about Code 6.3 was similar245. Kachur J. referenced no Charter “reasons” 

whatsoever.  

55. Kachur J. did reference “the record” including some basic history, some evidence the LSA 

relied on, and some objectives the LSA was purportedly pursuing.246 But again, these were not 

substantive reasons. They were facts, assertions, and decisions without analysis of the question at 

issue: does the LSA have statutory and constitutional authority to pursue its POs including by means 

of the Impugned Conduct? For example, in connection with mandatory education, the Survey 

(evidence) was mentioned, but its relationship to CC (objective) was not. An “obligation” to address 

“Calls to Action” (jurisdiction) was neither explained nor connected to the LPA. The LSA was said 

to have determined CC to be a “core competence” (decision) without any information as to how that 

determination was made (analysis) or on what basis (evidence).  

56. With respect to the LSA’s jurisdiction to impose mandatory education, the clearest attempt 

at “reasons” in the evidence was the Reasons Letter (see para. 33 above). As set out above, reasons 

might also be deduced from statements of policy and plans. The LSA’s policies include the ROs to 

which the LSA “… will have regard … when discharging its regulatory functions.”247 But Kachur 

J. excluded the ROs. Plans would include the LSA’s Strategic Plan, which adopted the POs including 

a plan to “increase cultural competence.”248 That plan was excluded from the evidence and ignored.  

57. With respect to the Reasons Letter, the Justice “found” the TRC’s “Calls to Action” were 

“not a source of jurisdiction”, indicating Song’s arguments were correct: the LSA committed a legal 

error when determining its jurisdiction. However, Kachur J. went on to find, “… rather it is a 

contextual factor that played a role in the LSA’s decision …”249 Kachur J. thereby erred by 

 
245 Reasons, para. 122 (AR p. 33). 
246 Reasons, paras. 99-106 and 118-121 (AR pp. 30-31, 33). 
247 Song1, Ex. “E”, p. 103 (EKE p. 75). 
248 Song 1, Ex. “C”, p. 70 (EKE p. 70). 
249 Reasons, para. 112 (AR p. 32). 
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“disregard[ing] the flawed basis for the decision and substituting [her] own justification for the 

outcome …”250 

58. In place of the reasonableness standard described in Vavilov and Auer, the Justice incorrectly 

applied what might be called a “de novo ‘tolerable’ analysis”. First, Kachur J. concluded her 

“principles of reasonableness review” section quoting Auer: “… reviewing the vires of subordinate 

legislation is ‘fundamentally an exercise of statutory interpretation …”251. This suggests, as the 

Reasons bear out, that Kachur J. really viewed her role as conducting a de novo analysis. The Justice 

having selected Vavilov’s “reasonableness” standard, the LSA’s reasons should have been at the 

centre of the review. However, given the misconstruction of Auer, reasons were deemed largely 

irrelevant. For example, the ROs “will not assist the court in determining” whether subordinate 

legislation “fall[s] under the LSA’s authority.”252 Kachur J. conducted a de novo analysis. This is an 

error253.  

59. Second, the Justice repeatedly described her task as ensuring the subordinate legislation 

“fall[s] within a reasonable interpretation” of the LPA. 254 In the context of the Reasons, by 

“reasonable” the Justice seems to have meant “tolerable”. This is an error. Vavilov is clear that 

“reasonableness” relates to process and outcome – it does not mean “good enough.”255 Auer confirms 

that “reasonableness” relates to the delegate’s decision-making process, not (primarily) to the 

reasonableness of the rules themselves.256  

60. As set out above, Kachur J. misconstrued the reasonableness review as excluding, inter alia, 

analysis of the LSA’s objectives (the POs) to validate that they were: consistent with the statutory 

objectives assigned by the LPA; consistent with the Charter; and rationally, legally, and 

constitutionally pursued.  

 
250 Vavilov, para. 96, citing Delta Air Lines Inc. v Lukács, 2018 SCC 2. 
251 Reasons, para. 50 (AR p. 23); but this quote from Aeur related to “constraints” and follows 
Auer’s earlier reference to the full Vavilov reasonableness principles under the title: “How to 
Conduct a Reasonableness Review …” at paras. 50-51. 
252 Reasons, para. 57 (AR pp. 23-24). 
253 Vavilov, para. 83. 
254 See, for example, Reasons, para. 71 (AR p. 25). 
255 Vavilov, para. 11. 
256 Auer, para. 56. 
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D. Misconstruction of Charter Principles 

61. See para. 37 above. In addition, the Reasons seriously misconstrued Song’s Charter claims 

and arguments, inter alia: A) they Failed to Engage with Song’s claim of religious neutrality under 

Charter s. 2(a) (“The LSA has ‘intentional[ly]…’ created a prejudicial public space by attacking the 

honesty, integrity, and morality of the ‘… Protestant male’ and by attacking the veracity, integrity, 

and morality of his … profoundly held personal beliefs (religious and secular) …”)257; and B) they 

characterized Song’s complaint as him being “forc[ed] … to believe things.”258 Song claimed, in 

essence, that the LSA was: i) mandating “education” including asking him questions he must answer 

“correctly” which answers contradict his sincere subjective beliefs and desired expression; and ii) 

requiring that he demonstrate CC and avoid H&D which “exerts substantial coercion … to believe 

… say he believes … [and] advocate on behalf of … “ the Theories, all of which interfered with 

Song’s freedom to “entertain the beliefs of his choice … to declare these beliefs openly … and to 

manifest his beliefs …”259 

62. While, as Song argued,260 the delegate’s objectives are relevant to the Charter ss. 1,261 

2(a),262 and 2(b)263analysis, the Justice appears to have ignored the LSA’s objectives (an error of 

law) on the basis of her previous rulings on justiciability and evidence: Song was “merely” asserting 

his “subjective interpretation” and “assumptions”.264 Contrary to the assurance that evidence would 

be admitted “for the limited purpose of assessing the Applicant’s Charter arguments,” it was not – 

an error of law.265 The Charter analysis was fundamentally flawed, as the impugned content (the 

POs) was ignored. 

 
257 Brief, para. 777; see also OA, para. 44 (AR p. 13), Brief, paras. 771-778, and Tx, 56:20-37. 
258 Reasons, para. 135 (AR p. 35). 
259 Brief, paras. 769-770. 
260 Brief, paras. 733 and 776. 
261 Big M, pp. 352-353; Hutterian Brethren v Alberta, 2009 SCC 37, para. 92; R v Oakes, [1986] 1 
SCR 103 (“Oakes”); Doré; R. v Keegstra, 1990 CanLII 24 (SCC), [1990] 3 SCR 697 (“Keegstra”), 
para. 62. 
262 R. v Big M Drug Mart Ltd., [1985] 1 S.C.R. 295 (“Big M”), paras. 81-82, 88: a purpose to 
interfere with religious freedom will infringe s. 2(a).  
263 Irwin Toy Ltd. v Quebec (Attorney General), [1989] 1 SCR 927, pp. 971-975: a purpose to 
restrict the content of expression will infringe section 2(b). 
264 Reasons, para. 135, 141, and 149 (AR pp. 35-37). 
265 Reasons, para. 63 (AR pp. 24-25) (citing Schulte v Alberta (Appeals Commission), 2015 ABQB 
17); see also para. 37, above and Mackay v Manitoba, 1989 CanLII 26 (SCC), [1989] 2 SCR 357. 
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63. With respect to the Charter analysis of the Profile, see above at para. 26 (the Profile exerted 

significant pressure on lawyers to (at least outwardly) conform to its “competencies” and was, in 

fact, “mandatory” in even the strictest sense of the word). Additionally, as applied to the Charter, 

the Justice’s analysis includes an Invented Principle that, provided the Profile was not a “checklist”, 

its interference was necessarily trivial and insubstantial.266 To the contrary: “coercion includes not 

only such blatant forms of compulsion as direct commands to act or refrain from acting on pain of 

sanction, coercion includes indirect forms of control which determine or limit alternative courses of 

conduct available to others”267; substantial interference includes “impeding conduct integral to the 

practice of a person's religion;”268 and s. 2(a) is engaged where “religious beliefs or conduct might 

reasonably or actually be threatened.”269  

64. The Justice’s ss. 2(a) and 2(b) analyses contain another, related, Invented Principle: that 

compulsory statements which contradict one’s conscience do not infringe one’s freedom of 

conscience or speech provided they are not phrased in the form: “I believe that …”270. By this 

principle, it would not infringe Song’s Charter freedoms to compel him to answer the question, 

“what religion is an invalid, oppressive social construct?” with the “correct” answer “Christianity” 

(see para. 38 above), because the question is not, “what religion do you think is …” This is not a 

“generous” interpretation of the Charter.271 Rather, it is an anemic interpretation which tends to gut 

fundamental freedoms. 

65. Code 6.3 is more obviously “mandatory”,272 which makes its absence from the Justice’s s. 

2(a) analysis a serious Failure to Engage. Song argued Code 6.3 itself interfered with his conscience 

freedoms273. Its absence from the s. 2(a) analysis is also noteworthy because the Justice had 

specifically requested, in argument, that Song locate within Code 6.3 any requirements to “have a 

certain view of the world”, which were duly located: “respect … dignity” and “recognize … internal 

bias.”274 There are others: not “being willfully blind”, “be aware”, “be alert to unconscious biases”, 

 
266 Reasons, para. 142 (AR p. 36). 
267 Big M, para. 95. 
268 Edwards Books, para. 99. 
269 Edwards Books, para. 97. 
270 Reasons, para. 146 (“not an affirmation that one believes”) and 149 (AR p. 37). 
271 Contrary to Big M, para. 118. 
272 See Code, Rule 6.3-1 (“a lawyer must …”) and LPA s. 6(l), 49, Rule 85(6)(c). 
273 OA, para. 48 (AR p. 13), see also Brief, pp. 701, 705-719, 769 and Tx, 43:20-46:2. 
274 Tx, 44:3-46:2. 
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“guard against any … assumption”, etc. Similar references were requested (and located) in the 

Profile.275 These obligations cried out for analysis. 

66. In written argument, the LSA argued it was “difficult, if not impossible” to see how Code 

6.3 could infringe s. 2(b). Respectfully, the infringement is obvious. Code 6.3 prohibits expression 

and is enforced by sanction. It is naked censorship (whether or not justified) and a clear infringement 

of s. 2(b). 276 Song’s response to the LSA’s argument started with the anodyne observation that s. 

2(b) “covers all forms of expression except violence,”277 in response to which the Justice seemed to 

defend the LSA’s proposition: “… whoa, whoa. There is a very broad definition of violence,” not 

just “physical violence”. This seemed to be an assertion that H&D might be categorically excluded 

from s. 2(b) protection. This is not correct. The definition of “violence” in law has expanded to 

include threats of physical violence278 but no further. The LSA aggravated this confusion with the 

troubling suggestion that, “even if [H&D] … [is] protected under the freedom of expression … I will 

recognize that … hate speech is protected speech but any limitation on that type of violent speech is 

justifiable in society regardless of if we apply the Oakes test or the Doré analysis … ”279 This seemed 

to be a suggestion that, if not categorically excluded from 2(b) protection, H&D is categorically 

justified under s. 1. This is wrong. “Government” has the burden to prove s. 1 justification to a “very 

high degree of probability” with “cogent and persuasive” evidence.280 To automatically justify “any” 

infringement which is “that type of violent speech” would make a mockery of the Charter. 

Justification would become an exercise in categorical labelling (“this is violent speech”) rather than 

in reasoning from evidence and legal principles. The danger of such an approach is particularly acute 

where, as here, the Court Failed to Engage with all evidence and arguments that the LSA was 

employing misleading categorical labels.  

67. The Justice’s s. 2(b) analysis relied, in part, on a variation of the same error, finding that 

Code 6.3 does not infringe s. 2(b) because the LSA’s purpose was to protect equality and human 

 
275 Tx, 53:30-56:18. 
276 Keegstra, para. 37. 
277 Tx, 50:10-11. 
278 R. v Khawaja, 2012 SCC 69, para. 70. 
279 Tx, 99:34-38. 
280 Oakes, para. 70-72; see also JR-MacDonald Inc. v Canada (Attorney General), [1995] 3 S.C.R. 
199, para. 128; note: Kachur J. seems to suggest Song bore the s. 1 burden (Reasons, paras. 134-
135, 155-156 (AR pp. 35, 38). 
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rights.281 This is an error of law including an Invented Principle. It both fails to “analytically 

separate” the ss. 1 and 2(b) analysis282 and grants an automatic justification to infringements which 

have as their stated purpose, equality and human rights. Again, the danger of such an approach is 

particularly acute where, as here, the Court Failed to Engage with all evidence and arguments that 

the claimed objectives were superficially stated and misleading. 

68. Finally, the Justice applied an Invented Principle that ss. 24(1) and 52(1) of the Charter 

provide remedies for Charter infringements only once someone is targeted with, and only within, 

enforcement proceedings.283 To the contrary, “anyone whose rights or freedoms … have been 

infringed or denied may apply to a court of competent jurisdiction to obtain [a just] remedy …”284

PART 5 - RELIEF SOUGHT 

69. Therefore, Song requests that the appeal be allowed and that Kachur J.’s order be set aside, 

and: a) remitting the matter to the lower Court for a new hearing before a different Justice on terms 

consistent with Rule 1.2; b) granting Song costs of the lower Court hearing; c) ordering that the LSA 

shall produce its (full) ROs; d) directing that: d.i) the Court has capacity, legitimacy, and the duty to 

review LSA’s Impugned Conduct; and d.ii) Song’s tendered affidavits shall be admitted and 

considered with respect to all relief claimed; e) awarding Song costs of the appeal; and f) granting 

such other and further relief as counsel may advise and this Honourable Court deems just.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 2ND DAY OF OCTOBER 2026.  

Estimate of time required for the oral argument: 1 day

281 Reasons, para. 155 (AR p. 38). 
282 Andrews v Law Society of British Columbia, 1989 CanLII 2 (SCC), [1989] 1 SCR 143, para. 22. 
283 Reasons, paras. 152-153, and 155 (AR pp. 37-38). 
284 Charter, s. 24(1). 
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Chapter 2 

IN DEFENCE OF ZEALOUS 

ADVOCACY 

t. INTRODUCTION

§2.1 Canadian lawyers play an actively partisan 1 role in asserting the interests

of their clients, whether in or outside a traditional court of law. The lawyer's role
is properly described as actively partisan because the lawyer seeks to advance
the legal interests of his clients even to the point of defeating the interests of
others. Moreover, the lawyer seeks to advance his client's interests reso1utely;2

he may - and should - use procedural and substantive legal rules to achieve
what his client wants. The lawyer is constrained by legality, and when advising
clients must interpret the law in good faith, but he nonetheless seeks to obtain
legal advantages for his client regardless of the cost that obtaining those
advantages may impose on other individuals or on the public generally.

§2.2 Perhaps more traditionally, the lawyer's role is also actively partisan
because, in courtrooms or like settings, the lawyer acts within an adversarial
system, in which he presents his case in opposition to another party or
parties. Even in Quebec, Canada's only civilian jurisdiction, the conduct of a
legal matter is adversarial, not inquisitorial. 3

§2.3 The Federation's Model Code of Conduct puts it this way:

In adversarial proceedings, the lawyer has a duty to the client to raise 
fearlessly every issue, advance every argument and ask every question, 
however distasteful, that the lawyer thinks will help the client's case and 
to endeavour to obtain for the client the benefit of every remedy and 
defence authorized by law ... 

The lawyer's function as advocate is openly and necessarily partisan. 
Accordingly, the lawyer is not obliged ( except as required by law or 
under these rules and subject to the duties of a prosecutor set out below) 
to assist an adversary or advance matters harmful to the client's case.4 

1 In the first edition I used the word "adversarial". On reflection I think actively partisan is more 
accurate because adversarialism implies hostility and aggression, and those are not necessary 
requirements for the lawyer's role (at least not all the time). My point was to communicate the 
idea that sometimes the lawyer's job requires that the lawyer pursue the client's interests even if 
at the cost of others, and I think active partisanship better captures that idea. 
In general, Canadian Codes of Conduct refer to lawyers as "resolute" advocates. However, Canadian 
cases often refer to the lawyers duty as one of zealous advocacy- R. v. Neil, [2002] S.C.J. No. 72 at 

3 
P�- _I 9, (2002) 3 S.C.R. 631 (S.C.C,). I will use the words "resolute" and "zealous" interchangeably.

4 

This is why Quebec is often properly described as a "mixed" regime.
FLS MC, Rule 5.1-1, Commentaries I and 3.
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interpretations of evidence that he believes to be spurious. A lawye gue for 
must - stay silent as an innocent man is convicted of a crime th: �ay -
knows his client committed.7 awyer 

§2.4 There are, of course, many things that a lawyer cannot do as 1 . 
discuss in subsequent chapters of this book; the lawyer's role is zeatll 
advocacy within the bounds of legality, not zeal unbounded. As ��: 
Federation's Model Code also notes: 

The lawyer must discharge this duty [to advocate] by fair and 
honourable means, without illegality and in a manner that is consistent 
with the lawyer's duty to treat the tribunal with candour, fairness, 
courtesy and respect and in a way that promotes the parties' right to a 
fair hearing in which justice can be done.

8 

ln addition, what zealous advocacy requires can look quite different depending 
on the context within which the lawyer is acting; a lawyer as adv isor has 
different duties than the lawyer acting as an advocate in court, and the 
appropriate zeal of a defence lawyer is different from the appropriate zeal of a 

5 R.S.C. 1985 (5th Supp.), c. 1. 
6 Taking into account, of course, the effect of the general anti-avoidance rule and case law that

has interpreted it.
7 For greater nuance see the discussion of the innocence at stake exception to privilege, Chapter 5, 

Section 3H.
t FLS MC Rule 5.1-1, Commentary l. ln my view, while the duty of zeal is indeed constrained, 

this provision of the Model Code is largely disingenuous and unhelpful. I am not sure how, e.g., 

one can "ask every question, however distasteful" while also being courteous and respectful. 
Or, alternatively, that a requirement to treat the tribunal - but not anyone else -with courtesy 
and respect softens the ethically problematic aspect of the lawyer's role very much. I also very 
much doubt the truthful witness cross-examined to the point where her testimony is no longer 
believed will judge the attorney who examined her as having used fair and honourable means - or 
really that any person not steeped in the norms of the legal system would do so. As Monroe 
Freedman obKerved, it does not address the hard questions of lawyers' ethics to respond with 
platitudes or vague exhortations: "we should no longer delude ourselves that the complexities of 
what constitutes responsible professional conduct in the context of an adversary system can 
be resolved by syllogistic deductions and vague canons or dogmatic prescripts": (Monroe 
Freedman, "The Professional Responsibility of the Prosecuting Attorney" ( 1967) 55 Geo LJ I 030 
at I 047). The point of this chapter is to face up to that hard question: can being a fearless 
advocate, who asks distasteful questions and pursues the interests of his clients even to the point 
of injuring others, be ethically justified? This addition to the Model Code obfuscates that 
question rather than answering it. 

I 

J 

----------

l 
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civil litigator.\) �oneth_eless, the things that lawyers arc permitted and even
required. to do u1 act1�1g as a r�s?lute _a�vocate. for a client are ethically
challengn�g. - they put tl�e __ la��er I� pos1t1ons which are primafacie morally
cotnpro1111s111g- and therefore require some explanation and justification. 
§Z.5 In this chapter, I argue that the lawyer's role as resolute advocate is
central to Canadian legal culture, and is legally and ethicaJly • t'fi d 

I I 
. JUS I Je .

Canadia�1 lega cu t�re �oncerves of. the lawyer as resolute advocate for his
client's mterests, actmg if necessary m opposition to the interests of others h h . . or
the state. F�. er, t e normative pri?ciples that underlie the lawyer as resolute
advocate w1thm the bounds of legality - the nonnative structure of the rule of
law and the ro_le of lawyers in ensuring access to law - are deeply intertwined
with substantive and proc�dural legal nonns in Canada. Toe premises of
resolute_ advocacy_ are premises of th� legal system as a whole. Finally, I argue
that while the ethical arguments agamst the lawyer as resolute advocate merit
serious attention, the ethical arguments for the lawyer as resolute advocate are
ultimately more persuasive. In acting as loyal advocates for their clients'
interests within the bounds of legality, lawyers do something good, something
that ensures the rule of law and that fosters the freedom and democracy on
which the Canadian legal system is based.

2. LA WYERS IN CANADIAN LEGAL CULTURE

§2.6 Observers of the legal profession consistently posit the standard
conception of the Canadian lawyer as including a commitment to resolute
advocacy. Trevor Farrow has said that the dominant model of the lawyer's role
is "to advance zealously the client's cause with all legal means; to be personally
neutral vis-a-vis the result of the client's cause; and to leave the ultimate ethical,
personal, economic, and social bases for the decision to proceed in the hands of
the client." 10 Similarly, in 1995 Allan Hutchinson argued that the image of the
lawyer as a hired-hand is traditional to the point that it has "remained largely
static and unchanged for many decades."11 And, finally, David Tanovich has
asserted that "[t]here is no question that historically, the philosophy of lawyering
in Canada has largely been driven by principles of partisanship, zealous
advocacy and morally unaccountable representation within the bounds of the
Jaw ,,I2 Each of these authors goes on to critique and ultimately reject the
res�lute advocacy model. Their arguments against resolute advocacy are
addressed in Section 4 of this chapter; for curre�t purpos�s, however, those�
arguments serve simply to indicate. t�e clear place m_ Canadian legal culture ot

the lawyer as a resolute advocate w1th111 the bounds of the law. 

9 
F d' ·on of the contextual variation of lawyers' ethical duties, see Alice Woolley,or a iscussi • • h L·� 1· h L "(2014) 1 L I · 
"C t M aning and Morality m t  e 11e o t e awyer 7 ega Ethics 1-22. 

10 

ontexF
, e

w "Sustainable Professionalism" (2008) 46 Osgoode Hall L.J. 51 at 63. Trevor arro , 
d h' ft · · · 

11 Allan C. Hutchinson, "Calgary an Everyt mg A er: A Postmodern Re-V1s1on of Lawyenng"
1995) 33 Alta. L. Rev. 768 at ::0. 

12 �avid Tanovich, "Law's Amb1t1on and the Reconstruction of Role Morality in Canada" (2005)
28 Dalhousie L.J. 267 at 271. 
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members who had persecuted a couple the KKK identified as interracial. K
§l.S either o Meara nor Cross was especially successful in their fr . . 

h . e ions ,� -hile Cross "as successful m ensurmg t e prosecut10n and convicti . d d . on ofthe members of the �' �te� was conv1cte an imprisoned. O'Mearamet ,rith repeated failures m his atte�pts to advance the cause of First�ations' peoples, even though the specific legal arguments he made were tobe uc.cessful decades later. Yet over time, as the norms of Canadian legalulture shifted, lawyers taking on the resolute advocacy of outsider causesmet. a.t least sometimes, with greater success than was achieved by O'Mearaand Cross. One of the most famous examples is Frank Scott, the McGillprofessor who undertook various cases challenging government civil rightsabuses during the Duplessis era in Quebec, most notably his successfulrepresentation of Roncarelli in Roncarelli v. Duplessis, 18 discussed below. 19 

Graham Parker, "Canadian L egal Culture" in Louis A. Knafla ed., Law and Justice in a 1\'ew 

Land (Toronto: Carswell, 1986) at 24. Note as well Justice Riddell's objection to the draft of
rhe l 920 CBA Canons of Ethics on the basis that they paid insufficient attention to the la,�-yer's 
wle as advocate. Justice Riddell, "Suggested Canons of Ethics" in Canadian Bar Assoctallon,
-Repon of th� Committee on Legal Education and Ethics" (1919) 4 Report of the C.�.A. 12�
at 138: cited m W. Wesley Pue, '"Becoming Ethical': Lawyers' Professional Ethics m Earl� 
1 wentrnci1 Century Canada" in Dale Gibson & W. Wesley Pue eds., Glimpses of Canadian 
Leg{J/ History ( Winnipeg: Manitoba Legal Research Institute 1991) Ap_pendix A. 

14 'fl . /1 . . . . , . 
) i( �� . ro�71�·e (J/J� l�enl.i· of ��w:' Lawyers in Canadian HislorJ1 (Toronto: Irwin La�v, 2009 :

0

. allfamar,,1 '.JSltr, JI Your Life JS a Leaf': Arthur Eugene O'Meara's Campaign tor Abo�1=- 10 ..

Jw,tice rn W. We8ley Pue & Constance Backhouse eds. The Promise and Perils oj Lmi 

16 
1:m"?'ers 111 Can�dian llisto1y (Toronto: Irwin Law, 2009) at

1

225. Sui,�n Lewlhwaite, "Ethe l bert I ionel Cross: Toronto's First Black Lawyer" in W. Wesle� pue
& on�t.anct Backhousc • J . 7'.'- /) . r I H1storv
('J . . . . . 

' , C< s., rte romtse and Perils of Law: lawyers in Cana(. im 
• 

17 oronto. h win Law, 2009) at 193. 
Ibid., at 200. 

IX 
19 \.!1.5:J 8·�:•J. No. I, I 1959] S.C.R. 121 (S.C.C,). . . ,. 
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2.9 This is not to sug¥c�t t.!1ut :onudiun lawyers as resolute advocates 

� ,1 Jways be n on the side ot outR1dcr�, or have always worked to suppo-rt 
h:W , . . -

• • 

the evolution of anadrnn l�w towards �rcat:er substantive justice. Indeed,
fl)r every rcso�ut:e advocate 111 .support of the cause of an outsider, there ha,
been :1n opposmg lawyer working resolutely to maintain the status quo. 20 

§Z,10 tt. is also n.ot to suggest th�t resolute advocacy has always been
reeted with enthusiasm by the public at large - O'Meara was the subject 

�fa campaign of public persecution, and arguably Cross was as well. The 
point is simply to note that it is misleading, culturally speaking, to suggest 
that for Canadian lawyers "the highest duty of loyalty is owed to what is
called the 'protection of the public interest' . . . [which] perhaps not 
inaccurately may be taken to include the state and its systems, as well as its 
people".21 Canadian lawyers owe a duty to the public interest, but Canadian
legal culture expects them to fulfill that duty by acting as resolute advocates, 
even when their advocacy places them in an adversarial relationship with the 
legal status quo and with what the majority of the citizenry and the state 
might identify as the "public interest". 
§2.11 That Canadian legal culture incorporates the conception of the
lawyer as resolute advocate does not, of course, demonstrate that it should

do so, except insofar as arguments against a deeply rooted cultural practice
always have some serious work to do, particularly where that practice can
make a claim to being supported by nonnative considerations. The
remaining sections of this chapter will consider the question of whether
Canadian lawyers should be resolute advocates or whether, in some way or 
another, their resolute advocacy for clients should be conceptually qualified.

3. SUBSTANTIVE LEGAL NORMS

A. Introduction

§2.12 The ethical justification for lawyers acting as resolute advocates
-'-' l • n 

within the bounds of legality rests on 1our centra prem1ses:--
l. Rule by law creates a form of social coordination, a system for the

settlement of differences so that people can co-exist without violence.

20 See, e.g., Reinhold Kramer and Tom Mitchell, When the State Trembled: How rl.J Andrews and 1ht! 

Citizen's Committee Broke the Winnipeg Strike (Toronto: University ofToronto Press, 20 I 0). 
21 Beverley G. Smith, Professional Conduct for Lm.V.)'.ers and Judges, 2d ed., looseleaf

(Fredericton: Maritime Law Book, 2002) at 17, descnbmg the perspective of the CBA Code
which was in effect at the time. Smith himself described the duty as "amongst the hiohest, if not
the highest duty" (at 18 [emphasis in original]). . . . 

0 

22 The arguments in this chapte� elaborate tl�e pos11ton . 111 the first edition, and stunmarize
arguments I make in more detail elsewhere. See, e.g., Alice Woolley, "The Lawyer as Adviso 
and the Practice of the R�I� of �'.iw" (20 l4) 47. U.�.C. L .. Rev. 743-783; Alice Woolley, ''Th; 
Lawyer as Fiduciary: .oefmmg I nvate Law Duties 111 Public Law Relations" (2015) 65 Univ. of
Toronto L.J. 285; Alice �oolley and Tre.v?r Farrow, "Addressing Access to Justice through
New Legal Service Providers: Opportun1t1es and Challenges" (2016) 3 Texas A & M L.
Rev. 549-579 . 
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,,ucntly !)resumes that people are entitled to be 1 
31

3.

4.

It ·onsc'1 • 
,. 1 Id _ b . se f�d i· . the law and thut the state s 1ou not e perrn,tted t eterrn, . 

unc �! 
1 ,g .. ,l�obligrntions to its citizenry.21 0 avoid its d

01ng
()WCO C 11 

. • • • • l • f 

Uly
Rllk by luw, nnd 111 puiticulai la_w. s_ for�al _ and procedurals 
incorporntes and reflects re_spect fo, the d1g�1ty and autonorn tructllre 
subject: to it.

24 It. does so 111 part by ensuring that a person\0f th03�

, t-lcr adverse legal consequences except where those c 0es notsu d II • ·t· d onsequ can be substantively and proce ura y Just, 1e . ences

The substnnce and process of law are complex and ambig · d • h h · uous· th cannot meanmffully be accesse wit out t e assistance of ' ey
Legal counsel2 are necessary to accomplish the rule of law t c

ounsel,
h. . ,O�� people's freedom to pursue t elf own concept10n of the good . �e

the boundaries of legality, and to enjoy the respect for their dig _Within 

autonomy that the law affords. 26 nity and

While the law is complicated and ambiguous, it is not rad· 
indetenninate· it has meaning - or at least a range of meanings 

Ica
h
lly

' • · -t atcan be identified apart from the pohtlcs of those who read and appl . 
Lawyers can ascertain what the law means - or at least the bound[. 

it. 

• • f h 1 • d nes
of reasonable mterpretatlons o t e aw - m or er to assist a client t 
pursue her choices about how to live, to access the form an�
procedures of law, and to ensure the lawyer's own conduct remains
within the bounds of legality. 

None of these premises is uncontroversial, 27 and their conceptual validity is
further explored in Section 4 of this chapter. This section is more descriptive,
and simply indicates the place of these principles in Canadian law.

23 W Bradley Wendel "Professionalism as Interpretation" (2005) 99 Northwestern U. L. Rev. 1168 
at 1184. 

24 Jeremy Waldron, "The Concept and the Rule of Law" (2008) 43 Georgia L. Rev. 1-61; Jeremy 
Waldron, "The Rule of Law and the Importance of Procedure" (October 6, 2010), [NYU School 
of Law, Public Law Research Paper No 10-73 at 20] online: SSRN <http://papers.ssm.com/ 
sol3/papers.cfm?abstract id=1688491>. 

25 For the purposes of this -book, legal counsel are presumed to be lawyers. That may not need to 
be the case, however; the key point is that these sorts of legal services be provided, not the 
particular licensure of the person who provides them. See Alice Woolley and Trevor Farrow, 
"Addressing Access to Justice Through New Legal Services Providers: Opportunities and 
Challenges" (2016) 3 Texas A & ML. Rev. 249-279. 

26 There arc, of course, many things that constrain individual behaviour apart from legality and an 
individual's own personal conception of the good. We live in social structures, and our actions are 
constrained by ties with family, community, culture and many other things. The lawyer does not, 
though, claim moral justification for acting as an advocate for the individual against non-legal 

constraintc; on personal action. The premise underlying the lawyer as resolute advocate is_ not, 
therefore, unconstrained individual autonomy; it is autonomy, legally speaking. Why does individual
autonomy in that sense matter? It matters insofar as autonomy is of value in and of itself and also
insofar as, if law is a solution to the problem of pluralistic conceptions of the good, respect for
individual freedom within the constraints of legality follows inherently from the concept of Jaw itself

27 
�ee Nigel Simmonds, law as a Moral Idea (Oxford: Oxford University Press, 2007) at I 04. 
Except, perhaps, the argument that the law is complex and requires expertise to be underst00d,
which l think is sel f-evidenl. 
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ntively, formally and procedurally, anadian law renects the rule of

5ub5ta • d' ··d I • I d It treats the 111 ,v, ua as enttt e to be self-determining under and 
:�:ugh the l�w,_ and aspires to the .forms and processes that ensure the law
respects the d1gt11t� �nd �uton�my 0

,f �h
os� t� whom it applies. It treats the law

omplex and dtfftcult, yet also as meaningful and capable of reasonable
�;t:i-p

retation. Fit�ally, it d_irec�ly endo�ses the _role of the lawyer as resolute
advocate for the nghts of his cltent consistent with the rule of Jaw. 

B, Rule of Law 

§2.13 The idea that the person i_s e�tit�ed to self-determination under and
through the law permeates Canadian Jurisprudence, and is enshrined in the
Civil Code of Quebec,

28 which is said to codify the res communes - or 
common law - of that province. Canadian law requires that no person be 
subject to the power of the state absent legal authority for that power. It 
enshrines strong commitments to procedural fairness in dispute resolution, 
both in the traditional concept of adversarial trials, but also more broadly 
through the modem regulatory state. Canadian law seeks to conform to the 
formal requirements of the rule of law: governance by legal rules not 
arbitrary pronouncements; creating rules that people can comply with; 
publicity; prospectivity; clarity; consistency between rules over time; and, 
congruence between the stated rules and official action.29 In short, while it is 
far from perfect, and in practice often fails to live up to its aspirations, the 
Canadian legal system, in substance, form and process, believes in and 
strives to achieve the concept of the rule oflaw. 
§2.14 Perhaps the most famous statement of the significance of the rule of
law as a constraint on action against the individual except through the
operation of law is Roncarelli v. Duplessis.

30 Duplessis was the Premier of
Quebec, and Roncarelli was the owner of a restaurant in Quebec, which had
been originally owned by his father and licensed continually for 34 years.
There were no issues in relation to the operation of the restaurant. However,
Roncarelli was a Jehovah's Witness, and had supported Jehovah's Witnesses
defending themselves from the campaign of public prosecution that was
being used to try to prevent them from proselytizing their faith in Quebec.

28 L.R.Q., C. C-1991. . .. 
29 See Lon Fuller, The Morality of Law, Revised Ed1t1on (New Haven: Yale University Press.

1969) at 38-39. That the Canadian le�al s�stem has thes_e goals,_ and achieves them to at least a
reasonable extent, is obvious. No leg1slat1ve drafter or Judge aims to be unclear. for example.
and a basic principle of administrative law is tha� �o administrative body may exercise powers
absent statutory authority. Case law tells _us that 1t 1s an error of law to articulate one leoal test
and apply another: Canada (Direct�r of �nve:-'igation and �ese�rch_ v. Southam Inc .. [ 19961
S.C.J. No. I I 6, [I 997] I S.C.R. 748 _at para: 39 (S.C.�.). Leg1slat1011 is constitutionally suspect
where ambiguous or overbroad. See._ R. v. �ova Scot1a �hw:11aceutical Society, [ 1992) S.C.J.
No. 67, [1992] 2 S.C.R. 606 (S.C.C.), Canad1an Foundat1onjor Children, Youth and the Law v
Canada (Attorney General), [2004] S.C.J. No. 6, [2004] I S.C.R. 76 (S.C.C.). 

30 [1959] S.C.J. No. I, [1959] S.C.R. 121 (S.C.C.). See also Claude-Armand Sheppard
"Roncarelli v. Duplessis Art 1053 C.C. Revolutionized" (1960) 6 McGill L. J. 75_
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In ixnticular. he routinely posted ball. lor Jehovah's Witnesses h • • 

I "W t I " w O h d an-cst·cd for distrib11tmg c�p,es o ,
a 
.. 
c 1t?wer and "Awake',a heen

Roncardli 's conduct was b1 ought to the attention of the Queb , , • When
including ?u?lessis, his liquor l_!

cence was re�o�ed\ "''.o:ever' ... : ;�:Oritics,
that they similarly would be st1 1pped of provmc1al privileges' if th 

0tht1s
in any activity directly or indirectly related to the Witnesses".31eyR

IX'rsistect 
sought judicial review of the revocation, and was successful. The 

tcarelli
Comt held that the actions against Roncarelli were illegal, and viol 

uprenie
. . I I 

• b b' ated th fundamental pnnctp e _t 1at state action cannot . e a: 1trary, but must be 
e

exercise of legal authonty, duly granted and exercised m good faith: an 

ln public regulation of this sort there is no such thing as absolute and 
untrammelled "discretion", that is that action can be taken on an 
ground or for any reason that can be suggested to the mind of th� 
administrator; no legislative Act can, without express language, be taken 
to contemplate an unlimited arbitrary power exercisable for any 
purpose, however capricious or irrelevant, regardless of the nature or 
purpose of the statute. Fraud and corruption in the Commission may not 
be mentioned in such statutes but they are always implied as exceptions. 
"Discretion" necessarily implies good faith in discharging public duty; 
there is always a perspective within which a statute is intended to 
operate; and any clear departure from its lines or objects is just as 
objectionable as fraud or corruption. Could an applicant be refused a 
permit because he had been born in another province, or because of the 
colour of his hair? The ordinary language of the legislature cannot be 
so distorted. 32 

§2.15 In subsequent cases the Supreme Court has further emphasized the 
significance of the rule of law. In the Quebec Secession Reference, the
Supreme Court reviewed its jurisprudence on the rule of law noting that
those cases describe the rule of law as

'a sense of orderliness, of subjection to known legal rules and of 
executive accountability to legal authority'. At its most basic level, the 
rule of law vouchsafes to the citizens of the country a stable, predictable 
and ordered society in which to conduct their affairs. It provides a shield 
for individuals from arbitrary state action.33 

Jn its administrative law jurisprudence the Supreme Court has consistently 
emphasized the paramount significance of the rule of law, both in requiring 
that all state action must be grounded in law, and in underlying the court's 

31 Roncarelli, ihid., al 133, per Rand J.
12 /hid., al 140, 
n 1/e/erence re Secession of Quebec, [ I 998] S.C.J. No. 6 I, [ I 998] 2 S.C.R. 217 at para. 70 

(S,C.C.), citing R�f'erence re Resolution to Amend the Constitution, 1981, [ I 981] S.C.J. No. 58, 
I I 981] I S.C.R. 753 al 805-806 (S,C.C,) [Patria/ion Reference]. In terms of other rule of law 
principles, such as clarity (against vagueness and overbreadth) see: R. v. Nova Scotia
f'harmaceutical Society, [ I 992] S.C.J. No. 67, [ 1992] 2 S.C.R. 606 (S.C.C.); Canadian
foundation /or Children, Youth and the Law v. Canada (Allorney GeneraO, [2004) S.C.J. No. 6, 
(2004] I S.C.R, 76 (S.C.C.). 

----·· 
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titutional obligation to ensure that state actors have complied with theircons . ir I C d • D I l,bligat1ons: As t 1c ourt note in unsmuir v. New /Jrun.vwickJega , 
By virtue of the rule of lnw principle, all exercises of public authority
must find their source in lnw. All decision-making powers have legal
limits, derived from the enabling statute itself: the common or civil Jaw
or the Constitution. Judicial review is the means by which the courts 
supervise those who exercise statutory powers, to ensure that they do 
not overstep their legal authority. The function of judicial review is 
therefore to ensure the legality, the reasonableness and the fairness of 
the administrative process and its outcomes.35

§2.16 Also noteworthy in showing the significance of the rule of law to

Canadian substantive law is the "prescribed by law" requirement of s. I of

the Canadian Charter of Rights and Freedoms. The Charter prohibits
government actions that violate substantive constitutional rights and that do
not constitute "reasonable limits prescribed by law as can be demonstrably
justified in a free and democratic society". 36 

The "prescribed by law" aspect
of s. 1 means that where rights-violating government action is not in some
way legally authorized, then no appeal to reason, or to consistency with
freedom and democracy, will be sufficient to justify it.37 Statutes, regulation
and the common law can create limits "prescribed by law"; however, any legal
prescription must be both accessible to the public and intelligible (formulated
with sufficient precision), in order to qualify.38 Moreover, a mere government
directive or guideline does not constitute a legal prescription, 39 and nor does
action by government actors which exceeds the legislative authority they have
been given. A decision, for example, by a customs official to distinguish
between homosexual and heterosexual pornography in applying the law
against importation of obscene materials was not authorized by the relevant
statute and could not, as a result, be justified.40 

§2.17 The entire Canadian legal system is premised, therefore, on the idea
that it is only through law that decisions affecting the rights, privileges or

interests of individuals can be made. A decision without legal authority, of
one sort or another, cannot stand. Not all legal authority has to satisfy
the s. 1 "prescribed by law" standard - decisions that do not affect

34 See, for example, Crevier v. Quebec (Attorney General), [1981] S.C.J. No. 80, [1981] 2 S.C.R.
220 (S.C.C.). 

35 [2008] S.C.J. No. 9 at para. 28, 2008 SCC 9 (S.C.C.).
36 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act. I 982, being Scheduk 

BtotheCanadaAct /982(U.K.), 1982,c. 11,s. l. 
37 R. v. Theren.�, (1985] S.C.J. No. 30, (1985] I S.C.R. 613 (S.C.C.); see generally Peter W. Hogg,

Constitutional Law o,/Canada, looseleaf (Toronto: Carswell, 2007) Part 38.7.
38 Hogg, ibid. See also R. v. Nova Scotia Pharmaceutical Society, [1992] S.C.J. No. 67, [1992] 2

S.C.R. 606 (S.C.C.).
39 To be prescribed by law a directive "mus.t establish a norm or standard of general application

that has been enacted by a government entity pursuant to a rule-making authority". See: Greater
Vancouver Transportation Authority v. Canadian Federation of Students - British Columbia
Component, (2009] S.C.J. No. 31, 2009 SCC 31 (S.C.C.). 

40 Little Sisters Book and Art Emporium v. Canada, (2000] S.C.J. No. 66, [2000] 2 S.C.R. 1120 (S.C.C.).
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' ,-. . 1· 3�constitutional rights can ansc rom more 111 ormal guidelin , , ,,
I I d . . . es ctnd d. for example. Nonet:hc ess, as t 1e u 1111111strattvc law cases dern 1rectiv 

more generally legality _must ground all state action that affc��strate, e-v:\
privileges or interests ol' the person. 8 the rightsn§2 18 The notion of the individual as entitled to self�deter . • tninati and through the law, and adherence to the formal and 0n under
requirements of the rule of law, can also be seen in the comm·t Procedurald I c. • • , tnent f Canadian legal system to proce ura fairness m all governm O the" I • I • • 1 d . ent deci • making that aftects t 1e ng 1ts, pnvt eges an . interests of the ind· .d s1on.. � . . . . - ,v, uaJ 41 adn111ustrat1ve law terms, thi� means that �e_cisions must be made b ,, • l_n
and open procedure, appropriate to the decision being made and its Y a fa,r. 1 . h . statutory institutional, and socia conte�t, w_it an oppo�mty for those affected b decision to put forward thetr views and evidence fully and ha Yhthe• b h d • • k " 42 M d' • ve t ernconsidered y t e ec1s10n-ma er . ore tra 1tionally, what pro d 

!'. • h • d' • 1 d 1 f d • ce ura]fairness re1ers to 1s t e JU 1cia mo e o a versanal trial process. Th •
detennination of contested judicial proceedings, and of some administr t· e• hr h d • I d I • a iveproceedmgs, occurs t oug an a versana mo e , m which each person . entitled to present her case fully, both factually and legally, before a decisioisis made about how the law applies to her circumstances. The Court ha:stated that this model is central to respect for personal autonomy and thedignity of the person.43 

§2.19 The extent of the commitment to procedural fairness in Canadian
law can be demonstrated by considering in more detail one particular
procedural doctrine - the case law on the constitutional right to counsel
pursuant to s. 7 and s. 1 O(b) of the Charter. The case law on the right to
counsel demonstrates the importance we give to the individual in relation to
the power of the state, and in particular the dual significance of theindividual as self-determining under the law and with entitlements created
by law. The cases on the right to counsel also begin to indicate the extent to
which the courts directly recognize the role of counsel in mediating between
the individual and the legal system. §2.20 The right to counsel under s. I 0( b) of the Charter is triggered in any
circumstance where an individual is "detained", a low thresho�d th!J
includes such things as roadside screening to identify drunk dnvers •. Violations of s. lO(b) rights may be saved under s. 1, and have been Ill

41 Cardinal v. Kent Institution, [ 1985] S.C.J. No. 78, [ 1985] 2 S.C.R. 643 at 653 (S.C.C.). 77 
42 Baker v. Canada (Minister of Citizenship and Immigration), [ 1999] S.C.J. No. 39 at para. --· 

(1999] 2 S.C.R. 817 (S.C.C.). I 43 S • 1 h • • 1 f fundamenta . ee in genera , R. v. Swain, where the Supreme Court held that "t e pnnc1p es o. . . d d 
justice contemplate an accusatorial and adversarial system of criminal justice which is toun 

3� 
on respect for the autonomy and dignity of human beings" ([ 1991] S.C.J. No. 32 at para. 

73
'

[1991] I S.C.R. 933 (S.C.C.)). See also: Re B.C. Motor Vehicle Act, [1985] S.C.J. No. 
51[1985] 2 S.C.R. 486 at 503 (S.C.C.); R. v. Hebert, [1990] S.C.J. No. 64, [1990] 2 S.C.��) at 195 (S.C.C.); R. v. Morgentaler, [1988] S.C.J. No. I, [1988] I S.C.R. 30 at 17l (S. • • '

per Wilson J. 
44 R. v. Orbanski, [2005] S.C.J. No. 37, 2005 SCC 37 (S.C.C.).
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adside screening cases, for example,45 but at the same t,· t·h h ro . . . . . . me e courts ave 
been wtlltng to find unJustJ fied right to counsel violat,·on, · b d . . s in a roa variety
t• circumstances. In particular, the Supreme Court has held • 

. h o . • , consistent wit 
the l�nguage of s. _1 O(b ), that the right to counsel includes more than simply
the nght to be advised that you can speak to a lawyer· ,·1 als · · • 

. . . " ,, . , o requires Riving
the md1v1dual a reasonable_ �p_portun1ty to exercise her rights.46"' This
means that not only must an md1v1dua1. be advised of the existence of legal
aid, but must also, for example, be advised of the existence of 24-hour duty
counsel when she expresses concern about being able to contact counsel
outside of working hours.47 The police "must inform detainees of their
s. 10( b) rights and facilitate access to those rights where requested both

d 1 ,,48 W · ' 
without e ay. a1vers of the right to counsel must be clear and 
unequivocal, with full knowledge about the rights being waived.49 Finally,
and significantly, the right to counsel is viewed as important by the Court 
because it allows the individual to exercise her legal rights fully, and to 
ensure that she is only convicted on a proper legal basis. Counsel can advise 
the client, for example, on whether there were grounds for detention or for a 
search and, most importantly, of her right to silence. In the absence of such 
advice from counsel, statements made to the police are improper, and may 
be excluded pursuant to s. 24(2). 
§2.21 Three features of this jurisprudence stand out. First, the right to
counsel is easily triggered and not easily waived. Second, the right to
counsel is intended to create some sort of barrier between the individual and
the state by, for example, increasing the likelihood that the right to silence
will be exercised. Third, the right to counsel is something the state does not
simply permit, it is also something the state to some extent facilitates and,
where the state fails to do so, the constitutional right to counsel will be found
to have been violated. Each of these features demonstrates the extent to
which the Canadian legal system views the individual as entitled to be self­
determining under the law ( free from unwarranted state interference) and
through the law - that she must be able to exercise her legal entitlements in
accordance with procedural fairness. 50 

§2.22 One of the most notable examples of state facilitation of the individual
right to access the law is the case of New Brunswick (Minister of Health and

45 Ibid. 
46 R. v. Sinclair, [201 OJ S.C.J. No. 35, 20 IO SCC 35 (S.C.C.).

47 R. v. Manninen, [1987J S.C.J. No. 41, [1987J 1 S.C.R. 1233 (S.C.C.); R. v. Bartle, [1994) S.C.J.

No. 74, [1994J 3 S.C.R. 173 (S.C.C.).

48 R. v. Taylor, [2014J S.C.J. No. 50, 2014 SCC 50 at para. 25 (S.C.C.).
49 R. v. Manninen, [1987) S.C.J. No. 41, [1987) l S.C.R. 1233 (S.C.C.); R. v. Bartle, [ l994J S.C.J.

No. 74, [ I 994J 3 S.C.R. 1. 73 (S.C.C.). 
. 

so The Supreme Court has m the past .decade moved to a significantly more l imited protection of
the right to counsel in its recent history: R. v. Sinclair, [20l0J S.C.J. No. 35, 2010 sec 35
(S.C.C.); R. v. McCrimmon, [20 I 0) S.C.J. N.o. 36, 20 IO SCC 36 (S.C.C.); R. v. Willier, [20 I OJ
S.C.J. No. 37, 2010 SCC 37 (S.C.C.). It retains, however, a normative commitment to the ideas
described here. 

---- -----
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Cmnmuni(I' Services ,,. U.(.1.),5' where the Supreme 'ourt held 
th • • I · I t ' I f • h at s 7 

Chartu· •an ·,iv· rise to u 
_
ng H to t:o

_ 
un�c ou $,I<. e o t • e crimin 

11 
• • of th . . 1· . 1· • I I' . , a aw, e ,, h�re pt'l)Cecdmg, imp 1cntc un llll lVI( ua 8 security of.the person . context,

,md l�omplex. and the person cannot present her �ase without the�/�� seriou�

counsel. ln that case, 
.
the appdlant was attempting to regain cu

st���tance rif

children. Th� a�lcgat1on
_� wc

_
rc �ompl�x; a three day hearing hr of her

s 'heduled. with hl�een a1hdi�v1ts, 111clud111g two expert reports to be d been

b) the rm, n, which was ol· course represented by counseJ.52 The [eSenterj

that it. �' o�ld ta.�e a person with "sup�r!or_ inte_lligence or e�:held

commumcat1on skills, composure, and famtl1anty with the legal s tio�,
order to effectively present his or her case" and there was no ev.Yd

st
ern in 

11 h d I I. . 53 • 1 ence tr suogest that the appe ant a t 1ose qua 1tles. In those circumsta >
0 . • 54 • • :nces failure to provide counsel v10lated s. 7 of the Charter. ' a 

§2.23 This point should not be overstated, however. Generally sp k. ·11· • ea mgthe courts are more w1 mg to protect agamst unwarranted state interfer than to facilitate access to justice. Thus, in R. v. Christie, 55 which d
eni:ce 

constitutional challenge to a British Columbia tax levied on legal servic 
a 

. d h h es, the Supreme Court reJecte t e argument t at there was a general constitutional right to legal services. It did so in part because it characterized the right claimed_ as general
1

�r
6 
as _possible, as _a cla�m for a "c?nstitutionally mandated legal aid scheme, without engagmg with the obvious point that 

the actual constitutional challenge was being brought against a tax on l egal 
services. The tax was not a failure to facilitate access to legal services, it was
a direct impediment to the ability of poverty lawyers such as Christie to 
represent their clients.57 The Court, in other words, rejected the cl aim that 
there was a general right to counsel which would obligate the government to 
provide lawyers in all legal proceedings, but did not consider the point that, 

51 [1999] S.C.J. No. 47, [1999] 3 S.C.R. 46 (S.C.C.). 
52 Ibid., at para. 79. 
53 Ibid., at para. 80. 
54 Note as well cases that, while not requiring that counsel be provided by the state, have held that 

it is inconsistent with the requirements of procedural fairness to prevent a person from using 
counsel in regulatory cases with serious consequences for the rights or interests of that person: 
Howard v. Stony Mountain Institution, [ 1985] F.C.J. No. 56, [ 1984) 2 F.C. 642. 19 D.L.R. (4th)
502 (F.C.A.) (appeal quashed on basis of mootness: Howard v. Stony Mountain lnstihltion.

[1987] S.C.J. No. 91, [1987) 2 S.C.R. 687 (S.C.C.)). Also note the Supreme Court's rece?t 

determination that fundamental justice precludes state act ion that interferes with a la,�y�r s
commitment to his client's cause: Canada (Attorney General) v. Federation of Law Socielles.

(2015] S.C.J. No. 7, 2015 sec 7 (S.C.C.). 
:: �,2007] S.C:J. No. 21, 2007 SCC 21 (S.C_.C). . . . all [T]he logical ret.ult would be a consl1tut1onally mandated legal aid scheme tor virtually 

legal proceedings, except where the slate could show this is not necessary for etlective access to
justice." Ibid., al para. 13. 

E 157 Christie's story ends tragically. Unable to continue his practice on Vancouver's downtown as 
side because of the tax burdens placed on him (the government required him to re�it _taxe:, 
even when his clients did not pay his foes as often occurred) he decided to ride his bicyc

l
e 

. ' ' • f ccess oacross the country to raise awareness of the constitutional challenge and the issues O a 
k justice underlying it. Before his case could be heard by the Supreme Court, Christie was struc 

by a car and killed. 
I 
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,,.. . t , of the case, the Brit.~sh, C~) lumh_i~ o~ernmcnt had erected an actual 
, t11c 1:ic Is' ,11 services. The 'hnst1e dcc,s,on ,.~ in my view h<>th internal] 

()I . • fO i.;g(I . . 11 ] I b . . ' y 
i,;11i-1c'. . •tent t~ nd 111tcllc_ctua y s °,PPY, u~ ,t no_ncthcless _1n<l1cate~ that th e c l aim 

incons1s_.1dividual aga111st . govc, nmcnt ,ntrus10~ remains ,qtrongcr) . ene-rally 
of th~ 11 

1 

11 does the cla1111 to government action on behalf of the individual 

.,~ak1ng, t ,aecessa,y to exercise legal rights cffoctivcly. 9i ' 
~r- where n 
even 'fl t is true through the legal system more broadly; 'anadia-n courts 

24 13 ·11· • §Z, • tently been far more w, mg to restrict state action than to mandate it consts f d . . . d . . . , 11av~ ·I in the context o a mm1strat1ve ec1s1on-making. There are though 
t,culat y h b ·11· ' ' pat. . t ases where the courts ave een w1 mg to require the government to 

suffictet~ c to support the assertion that Canadian law includes the idea of the 
~"e action, k . . I . . 
1~ .• d 1 as entitled to ma e positive c aims agamst the government as well as 
• d1vt ua I . El,J •,J .. 111 rive ones. For examp e, m urzuge v. Bnttsh Columbia (Attorney 
nega zn 59 the Supreme Court held that s. 15 of the Charter required that 
Genera:_;, I h 'd fl~ . . ially funded hea t care provi ers o 1er sign language interpreters to 
prov111c . . . d Th . 

. ts who were heanng tmparre . ose argumg to uphold the government's 
patten . . h h b . . r y relied on the pos1t10n t at w at was emg provided was a government 
6~;:fit, and argued tha~ s. 15 "does not o.bli~e governments to implement 
programs to alleviate disadvantages that exist mdependently of state action. 
Adverse effects only arise from benefit programs . . . when those programs 
exacerbate the disparities between the group claiming a s. 15(1) violation and 
the general population". 60 The Court rejected this argument as "impoverisbed',61 

and held instead that the state was obliged to ensure that people with disabilities 
were equally able to take part in the benefit that it had provided. 62 

§2.25 More recently, the Supreme Court of Canada held that the Minister of 
Health was required to grant an exemption under the Controlled Dmgs and 
Substance Act to the Insite supervised injection facility pennitting it to continue 
operating. The Court held that the exemption systems were to prevent the dmg 
laws from applying where "such application would be arbitrary, overbroad or 
grossly disproportionate in its effects",63 and that the Minister's refosa1 to grant 
an exemption to Insite violated fundamental justice: 

... Based on the information available to the Minister, this limit is not in 
accordance with the principles of fundamental justice. It is arbitrary. 

58 _________ _ 

See also Ontario v. Criminal Lawyers' Association of Ontario, [2013] S.C.J. No. 43 , 2013 SCC 
43 (S.C.C.), in which a majority of the Supreme Court rejected t11e power of the Ontaril1 Cl1urc 
to se~ the rate of pay for amicus curiae, and unanimously rejected the ability of the Court to 

ipointment amici to act, in effect, as defonce counsel. For a general discussion see Alice 
A _ooll_ey and Jonnette Watson-Hamilton "Roundtable on Ontario 1· Criminal Lm1yt>rs • 
a:::c.,a~ion °/ Ontario: <http://ablawg.ca/2013/08/30/roundtable-on-ontm·io-v-criminal-lawycrs-

ig c1at1on-of-ontario/> 
60 Ji~d

97
] S.C.J. No. 86, [1997] 3 S.C.R. 624 (S.C.C.). 

61 t ., at para. 72 
ib'd • 

62 
1 

·, at para. 73. 
6J See also V. • 

Canada rzend v. Alberta, [1998] S.C.J. No. 29, [1998] I S.C.R. 493 (S.C.c.). 
S.C.R 1fAttorney General) v. PHS Community, [2011] S.C.J. No. 44, 2011 SCC 44, [2011] 3 

• 4 at para. 113 (S.C.C.) . 
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undermining the very purposes or the CIJSA, which incl d. _ • I -1 d' -- • u e P b health and safety. It 1s n so ross y 1sproport1onat.e: the Pote . u lie. l l - 1- • - • - · nt,al de · 
of health services nnl t ,c 'orrc ut 1vi..: 111c;rcasc 1n the risk of de- - n1a1 
disease to inject inn dru , users out.wci 1 11 uny henefit that �th and 
derived from niaintnining un :1bsolut.c prohibition on pos, 

�'¥ht he . , . "" • session illegal dn1gs on lns1tc s prcnrnics. r,f 

§2.26 This brief overview or some legal doctrines and cas 
comprehensive, and does not fully carturc the comr,lcxity of th 

'�s 1·� nrit• C d' • • c rtghts e1_
1titlements o t- t�1e .t�mt 1an c�t1zcnry purs�ant to _ la�. Jt also d

o 
•. and

discuss the ways m which Canadian law sometimes fails 111 practic. . 
es not

. - . . I ld • d • h e to rea1 • -its potential and asp
f
!r

1
at1ons.f

lt
l
s_1ou

h 
111 1,cate, �wever, the centrality to �(e

Canadian system o aws o t11 s  c apter s premises about the rul _ 
e

. e of�� 
Canadian law reqmres that the power of the state not be brought t 1• 

against a person except where that power is justified by law. It aims to 
0
h?ear..., - . - ac levean orderly, knowable, predictable and stable legal system within which 

d I . ff: . ,,Gs I 
. d 1 � . peoplemay "con uct t 1eir a_ airs. t r�qmres proce. u�a �aii:ness, including accessto a fair system for dispute resolution and - withm hmits - the right to 1 1l • � • f • 1 1 · ega 

counsel. Whatever t 1e imper1ect10ns o its ega system m practice, Canada
strives to the accomplishment of the rule of law. 

C. Interpretation and the Law

§2.27 An additional premise that underlies the justification of the lawyer's
role as resolute advocate is, as noted, that while the law is complex and
cannot be reduced to a series of easily articulated rules, it is ultimately
meaningful and susceptible to good faith interpretation. While not as
pervasively reflected in the jurisprudence as the commitment to maintenance
of the rule of law, this premise can also be clearly identified within Canadian
jurisprudence. Most obviously, it can be seen in those cases where the Court
has expressly articulated the nature of law in relation to the role of counsel,
referring to the "complexity and difficulty" of the law, and the need for
lawyers to assist lay people in making sense of it.66 

§2.28 It is also apparent in the leading case on substantive judicial review,
Dunsmuir v. New Brunswick.

67 In that case, the Supreme Court engaged 
directly with the question of the nature of the law's determinacy by 
articulating the basis on which courts should apply the standards of review 
to determine the legality of administrative decisions. The Court has two 
standards of review - correctness and reasonableness. Under correctness 
review, the Court decides the issue for itself and then decides it: given the 
Court's analysis, the administrative decisio;1-maker can be considered to

64 Canada (Alforney General) v. PHS Community, [2011] S.C.J. No. 44, 2011 sec 44, [20I I] 
3

65 
S.C .. R. 134 at para. 136 (S.C.C.). 70 
Reference re Secession of Quebec, [ .1998] S.C.J. No. 61, [ 1998] 2 s.e.R. 217 at para. 

(S.C.C.). 
:: Anderson v. Bank of British Columbia ( 1876), 2 Ch. D. 644 at 649 (C.A.). ' [2008] S.C.J. No. 9, 2008 sec 9 (S.C.C.).

57



43 
IN DEFENCE OF ZEALOUS ADVOCACY

erred. Under reasonableness review, the Court dec·d , h h 11ave . . . 
.. . 

, . 1 es w et er the ·si·on falls wtthm the tange of possible acceptabl t ,,6�dect . . . , • e ou comes 
available to the de�1s101�-maker g1ve1! the nature of the matter to be decided.
D eply imbedded m thts case, and 111 the other substantive 1• ud· . · r 1 e 

• 1 • c- I I . . 1c1a review 
cases from wh1c 1 1t w ows, 1s the_ 1?ea that the meaning of law can be
detennined, tha_t�errors of_l�w b� admm,_s�rative decision-makers can be made,
and that even tf an _a?m1111strat1ve dec1s1on-maker is properly charged with
making a legal de�1s1on _ (such th�t deference is appropriately given), that
deference rnns out tf the mterpretatton falls outside of the "range of possible 
acceptable outcomes" open to the decision-maker. The idea of a "range of
possible, acceptable outcomes" also, though, respects the idea that the law is
not so determinate as to be nothing more than a set of rules. As was most 
clearly articulated by former Chief Justice Dickson in his famous 1979 
decision, Canadian Union of Public Employees v. New Brunswick Liquor
Corp. ,6

9 there are many questions of law which do not lend themselves to a 
single interpretation, but which can be reasonably interpreted in quite distinct 
ways; in those cases, as long as an interpretation is reasonable, it should stand. 
§2.29 The jurisprudence of the Court does not, therefore, treat the law as a
set of rules to be identified, but nor does it view the law as wholly
indeterminate and contingent. The law can be interpreted, and must be to
ensure the rule of law.

D. Lawyers as Resolute Advocates

§2.30 Demonstrating the Canadian legal system's commitment to the rule
of law, and that it rests on an idea of the law as complex but subject to
meaningful interpretation, shows how that system reflects the premises of
resolute advocacy. It is worth emphasizing, though, that the idea of the
lawyer as resolute advocate is also explicitly recognized in Canadian law. 
§2.31 The judicial recognition of the lawyer as resolute advocate rests, at
first in the categorization of the lawyer as a fiduciary to his client, and then,
mor� deeply, in the principle underlying al� fi�u�iary obligatio�s: the 
fiduciary must act in furtherance of the beneficiary s interests, not his own. 
In many cases, lawyers have been _held liable �or breac? of fidu�iary_ du�y 
where they have failed to act . ':1th loyalty �n pur�mt of their client s
interests.70 In addition, in its dec1s1ons on conflicts of mterest, the Supreme
Court has been unequivocal in emphasizing that the lawyer is a fiduciary 

<,R Ibid at para. 47. 
<,9 [ 1979] S.C.J. No. 45, [ 1979] 2 S.C.R. 227 (S.C.C.).
10 See, e.g., Strother v. 3464920 Canada Inc., (2007] S.C.J. No. 24, [2007] 2 S.C.R. 177 (S.C.C.);

Stewart v. CBC, [1997] O.J. No. 2271, 150 D:L.R. (4th) 24 (Ont. Ct. (Gen. Div.); Hollander v.
Stern, [ I 994] O.J. No. 2137 (Ont. Ct. (Gen. Div.)); Can�·on Entetprises Ltd. v. Boughton & Co., 
[l991] S.C.J. No. 91, [1991] 3 S.C.R. 534 (S.C.C.); Biggs v. London Loan and Savings Co of
Canada, [ I 933] S.C.J. N?·. I 7, Y 933] S.C.R. �57. (S.C.C.). See also, Alice Woolley, "The
Lawyer as Fiduciary: Dehnmg I nvale Law Duties 111 Public Law Relations" (2015) 65 Univ.
Toronto L.J. 285. 
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who owes a strong duty of loyalty to his client. 71 This incl d 
44

the requirement that the lawyer not prefer his own interest u es, of c0u 12 . . 
s to th rse client 1 hut also mcludcs the requirement that the lawyer , 0se of h· l 

• • ..J I • . 1 • , . . . act as a isrepresentative, co111111Ittec1 to 1Is c Ient s cause and immune t th 7.ea10u,- . . . d o e tern sto "son-peddle" representation 111 or er to serve other intere, 73 • 11Ptatio 
I . d . 1 

sts. J ncases, the Supreme ourt 1as cite wit 1 approval Lord Brou h , n these
concept.ion of the lawyer as a zealous advocate for his client: g arn s strong

[A]n advocate, in the discharge of his duty, knows but one per • • I • 1 • son in allthe world, and that person 1s 11s c tent. To save that client by all and expedients, and at all hazards and costs to other person rneans
h• lf • h' fi d 1 s, and among them, to unse , 1s is irst an on y duty; and in Perfo . 'this duty he must not regard the alarm, the torments, the destrurrnt�ng• b • h S • h c ion which he may rmg upon ot ers. eparatmg t e duty of a patriot from that of an a_dvocate, he must ?o on rec�less of c�nsequences, though itshould be his unhappy fate to mvolve his country m confusion.74 

§2.32 In 2015 the Supreme Court connected the lawyer's duty of resoJ advocacy to the principles of fundamental justice in s. 7 of the Charter.�
Canada (Attorney GeneraO v. Federation of Law Societies of Canada tb Supreme Court held that money laundering legislation, which im�selreporting requirements on lawyers, violated s. 8 of the Charter because it had
the potential to infringe solicitor-client privilege.75 It also violated s. 7 because alawyer risked prosecution and imprisonment if not complying with the
legislation, with the result that his liberty interests were impaired; further, that
impainnent was inconsistent with fundamental justice because of the risk to
privilege but also because the legislation had the potential to interfere "with the
lawyer's commitment to the client's cause."76 

§2.33 In short, fundamental justice required a lawyer to be a committed
advocate for his client's cause. That does not of course mean that every
inhibition of lawyer advocacy is constitutionally suspect - there would need to
be an impairment of life, liberty and security of the person. Note, however, that
the Court was willing to find that impainnent only from the effect of the
legislation on the lawyer. Further, even without a constitutional claim, the
Court's connection of resolute advocacy to fundamental justice shows the
centrality of that concept of the lawyer's role to the Canadian legal system.

4. THE ETHICAL JUSTIFICATION

§2.34 The lawyer's role as a resolute advocate is thus both a long-stan�ing
feature of Canadian legal culture and one that flows from the norms ot our

71 R. v. Neil, [2002] S.C.J. No. 72, [2002] 3 S.C.R. 631 (S.C.C.); Strother, ibid.
12 Strother, ibid. 
:: R. 

_
v. Neil, [2002] S.C.�. _No. '.2 at para. 19, [2002] 3 S.C.R. 631 (S.C.C.). . vol. II,

Ibid., at para. 12, c1tmg from J. Nightingale Trial of Queen Caro/me (1 82 0,
The Defence, Part 1, at p. 8. 

:: [2015] S.C.J. No. 7, 2015 sec 7 (S.C.C.).
' Ibid., at para. 77.

l 
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131 system. ubstantivc lcgHI doctrine in Cunuda validates the idea of theleg,yer as resolute ndvocate, but also rests on the concepts that make resoluteh1'� 'bl 'fl • • · 'd 
dvocacy sens.,. e. 11s sect.ion cons, crs (and rejects) the normative9. urnents agamst the lawyer as resolute advocate, and then outlines the

�:-�ader nonnat!ve foundations that justify resolute advocacy as a mora/Jy
legitimate role tor the lawyer. 

A, Arguments Against Resolute Advocacy

§2.35 . For_ our purposes, the argumen_ts �gainst resolute advocacy can be
categonzed m three ways. The first, which 1s the category that appears most
commonly in the Canadian literature, is what I will call the "postmodern 
objection". Postmodern objectors recognize the argument for resolute advocacy, 
but argue against any determinate moral obligation, of advocacy or otherwise, 
that governs lawyer decision-making in all circumstances. They argue instead 
for contextual- and dialogue-based decision-making that varies according to the 
circumstances in which the decision is made. The second category has 
dominated the anti-zeal literature in the United States, and can be described as 
the "personal morality" objection. The personal morality argument emphasizes 
the distinction between the lawyer's role in the legal system and morality, and 
argues for the primacy of ordinary moral obligations in all circumstances. The 
third category is the "morality of law" objection. The morality of law objection 
is premised on the argument that law incorporates and reflects morality, and 
argues for recasting lawyers' resolute advocacy in tenns of law's underlying 
moral claims. I will consider each of these objections in turn. 

L The Postmodern Objection 

§2.36 Trevor Farrow's 2008 article "Sustainable Professionalism"77

articulates a cogent postmodernist conception of the ethical lawyer. 78 

Farrow's argument is that resolute advocacy can be justified in tenns of 
principles, lawyer practices and concerns of policy. He suggests, however, 
that a singular emphasis on zealous advocacy over-simplifies the moral 
challenge that lawyers are required to resolve in practice. When a lawyer 
makes decisions there are many things that can make a legitimate claim on 
his attention, including the interests of the client, the lawyer's own moral 
and personal commitments, the concerns of the profession (in, for instance, 
fostering diversity) and, finally, what will best further the public interest and 

77 Trevor Farrow, "Sustainable Professionalism" (2008) 46 Osgoode Hall L.J. 51.
78 I hasten to emphasize that Farrow does not identify his perspective as post-modern.

I characterize it that way because (a) Farrow is not prepared to take a stand on ethical positions
that are, in the end, fundamentally contradictory; (b) his emphasis on dialogue, discourse and
individual decision-making is embedded in the postmodernist tradition; and (c) I see little 
foundational difference between his vision of the ethical lawyer and that earlier set out by Allan 
Hutchinson as a "Postmodern Re-Vision of Lawyering" (Allan Hutchinson, "Calgary and 
Everything After: A Postmodern Re-Vision of Lawyering" (1995) 33 Alta. L. Rev. 768).
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and no ethics at all. Farrow describes his approach, for exa
s rn

;ctern ethi� 
sustainable professionalism, and argues for sustainability as :

p 
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But the vi1tue of sustainability depends on that which is to b
va ue In itselfe susta· sustained suffering, for example, is not something to be valued O 

Inect -..
For sustainable professionalism to be something worth achie:_

encouragect.
identifying the value of professionalism, not of sustainability �g :quir�s
the case of Farrow's article, requires identifying the moral value 0

; Ich, in 

the elements that he would have the lawyer factor into his decision 
e
ka�h of

. . -ma Ing. 
§2.38 That quest10n, however, 1s one that Farrow avoids addressi 
does note the moral claim that differ_ent per�pectives can make, bu�ghe �

e
unprepared to take a stand on the relative ment of these claims, even th 

18 

the claims are irreconcilable on their own terms. He does not, either d��gh 
those matters that can legitimately fall within the lawyer's balancini of :

e 

personal moral values, the client's goals and professional interests, or O
s

what basis such a decision would be made. That makes sense in tenns 0�
Farrow's theoretical foundations, because the heart of postmodemism is to 
see ethical questions as not subject to determination based on universally 
applicable considerations. It leads, however, to the problem that postmodern 
lawyering ends up being entirely based on the personal moral assessments of
the lawyer making the decision, informed perhaps by "discourse", but not 
subject to any sort of objective assessment. 
§2.39 Allan Hutchinson, whose work predates and appears to significantly 
influence Farrow's, both acknowledges and celebrates this fact: 

[Postmodern lawyering] offers no magical guide as to what to do in any
specific or conflict situation, because there is none to be given. It is for 
each person to arrive at an informed and conscientious decision in 
accordance with their own political and moral lights. The objective is 
not to chastise lawyers simply because they are corporate lawyers or 
represent rapists and bigots: it is to encourage each lawyer to take 
responsibility for the clients they take, and causes they fight for and t�e 
tactics they use. In doing so, however, the postmodern la�yer will 
ensure that these moral and political lights are always brought mto play 

79 Trevor Farrow, "Sustainable Professionalism" (2008) 46 Osgoode Hall L.J. 51 at 1 OO.
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A'Cconccpt:sot respect an responsibility"nc)t,·u(Jt b i · b. ·,, f , - . - . ., as a�c< ,n 1g 1ueas o. 
monility as, ��r exa!1��:e, are �ersonal a�tonomy, liberty and justice? And

1 
if 

the are not , 1t all ot the mo�-al ideas are simply contingent things that we might
or might not wan� to apply 111 any given circumstance, then why arc the values
tl1at ,\ e should m1pose on heterodoxy respectfulness and responsib-ility as
opposed to other "cont!ngent" v�lues such as autonomy, liberty or democr�cy?
Or, to return to FaITo� s mo?�l, if we are going to incorporate certain factors as 
relevant to the lawyer s decision, but make no evaluation of the relative claim
each can m� in a gener�l sense, why do we try to identify any factors as 
relevant at all . Why not sunply say to the lawyer "good luck with that" and 
move on? 
§2.40 In sum, the problem with postmodernist accounts of the lawyer is
that they try to have their ethical cake and throw it to the pigs too. They want
to impose values on the lawyer, but only in a sort-of-kind-of-maybe way,
one that allows the lawyer - and us - to duck the difficult questions about 
what we, as a society, think the right thing is for lawyers to do. Or, more 
individually, they duck the questions about what for the individual lawyer is 
the right thing to do - which choices will properly merit moral acclaim and 
which will properly merit moral disapprobation? 

il The Personal Morality Objection 

§2.41 Although similarly focused on the lawyer's exercise of individual
judgment, the personal morality objection to zealous advocacy is not similarly 
reluctant to articulate what a lawyer seeking to be ethical should do. The 
personal morality objection starts from the premise that legality and morality 
are not co-terminus. There are some things that the law pennits, and some that 
it even requires, that are immoral. The law may permit a landlord to evict a 
tenant who has only technically violated the lease, and who has nowhere else
to go. The landlord who makes that choice may nonetheless be categorized as
acting immorally.81 And so too, the personal morality objectors argue, should

the lawyer who helps the landlord to accomplish that eviction. 

§2.42 A lawyer is a moral agent, and does not lose his moral agency by v�rt�e

of being a lawyer. The professional obligation to be a zealous advocate w1thm

the bounds of the law may require the lawyer to assist clients to pursue actions

that can be judged as immoral, but to the extent that it does so, the professional

obligation does not give the lawyer a moral excuse; it gives the lawyer a moral

80 Allan Hutchinson, "Calgary and Everything After: A Postmodern Re-Vision of Lawyering"

(1995) 33 Alta. L. Rev. 768 at 781-82.
81 This would, of course, depend on the totality of the facts and circumstances.
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people, nor
deep moral disagreements to live in peace together. The pers;nP�ople W�th
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ak hi 1 d • • M . d . re Iably m e et ca ecisions. oreover, it oes not give much credit to the po .b. . . . ss1 1lity that l�w, _as a statement o� our actua� compromises and Jomt conclusions on howwe will hve together, has itself a claim to respect, even where it conflicts with 

individual's deeply held moral commitments. It rejects the idea that the rule a�
law ca� itself make a moral . claim. 85 It s�ggests, instead, that "the leg�! 
profession can properly regard itself as an ohgarchy, whose duty is to nullify 
decisions made by the people's duly elected representatives".86 

82 David Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007) 
at 63. See also: David Luban, Lawyers and Justice: An Ethical Study (Princeton, NJ: Princeton 
University Press, 1988); Gerald Postema "Moral Responsibility in Professional Ethics" ( 1980) 
55 N.Y.U.L. Rev. 63; Richard Wasserstrom, "Lawyers as Professionals: Some Moral Issues"
( 1975) 5 Human Rights 1. 

83 Ibid. 
84 Monroe Freedman & Abbe Smith, Understanding Lawyers' Ethics, 4th ed. (New Providence,

NJ: LexisNexis, 2010) at 47. " 
85 Nigel Simmons, Law as a Moral Idea (Oxford: Oxford University Press, 2007) at . 66: a

government's compliance with the requirements of the rule of. law is not best explained by

considerations of instrumental efficacy. Rather, it must be explained by refer�nce. to a conce�
to maintain an intrinsically valuable form of moral association that is embodied m the rule c

o 
. . . • f 1 b t· ted only by a concern ior 

law ... non-hypocnhcal compliance with the rule o aw can e mo 1va ,, 
a particular form of moral association and not by a concern for instrumental efficacy. 

.d , E h. 4th d (New Prov1 ence,
86 Monroe Freedman & Abbe Smith, Understanding Lawyers t 1cs, e • 

NJ: LexisNexis, 2010) at 47. 
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•(_)1\L • '·' , , . , 

I' > 

�erious moral disagreement ts sllll possible with respect to specific issues
�och ,1s the types of acts consent cannot excuse, mistaken but honest belief
� consent, the age of consent and so on.87 The function of law (and, 
��a\dron argues, of political institutions which give rise to law) is to provide
us with some way of resolving these difficult questions, even when we
disagree, and disagree strongly, about the moral perspectives that different
answers reflect. Without law, we are left with nothing but our origjnal
disagreement and the need to resolve that disagreement with whatever crude
and potentially violent means are at our disposal.
§2.46 What follows from Waldron's analysis is the identification of law as
something in and of itself worthy of our attention and respect. A lawyer's
own personal disagreement with what the law permits or requires speaks to
that lawyer's own personal moral values, but the whole point of law is to
provide both an actual settlement to controversies over the right way to live,
and to allow people the freedom, under and through the law, to live as they
like. To ignore the authority of the law based on a personal assessment that a
different moral answer is required, is to undermine legality altogether.88 

iii. The Morality-of Law Objection

§2.47 This response to the personal morality objection leads, though, to
the morality of law objection to resolute advocacy. The morality-of-law
objector looks to this point and says, "Yes! And the problem with resolute
advocacy is that it also does not take the moral compromise of law seriously,
but instead engages in legal trickery and tomfoolery, to obtain for clients
results that the law does not properly permit." William Simon provides a
uniquely rigorous articulation of the morality-of-law objection. Simon
argues that lawyers are properly advocates for clients, but they are advocates
within the context of ensuring that, in each case, the lawyer takes those
"actions that, considering the relevant circumstances of the particular case,
seem likely to promote justice".89 Simon does not view justice as a moral
value existing apart from the law; he views it as part and parcel of the legal

87 Jeremy Waldron, law and Disagreement (Oxford: Oxford University Press, 1999) at I 05.
88 Ibid., in general, but see in particular pp. 159-60.
89 William H. Simon, The Practice of Justice: A Theory of lawyers' Ethics (Cambridge, Mass.:

Harvard University Press, 1998) at 138. Although this book comes later, it in large part sets out 
in more detail the arguments made by Simon a decade earlier in "Ethical Discretion in 

Lawyering" (1988) IOI Harv. L Rev. 1083. 
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On its face. this re-working of resolute advocacy has much to re. . 
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. cornn,p.,., 
It can. arguably, be �nte1vrete as s1mp � a 1rect1on for lawyers to dot "'.'cl_ it
'"ell. to get the law nght. It takes law senously, and also provides law he,r Job 
wa) of making decisions that they are professionally competent to mat�s 1>iith a 
§2.48 The problem arises, though, when we unpack a little furth • . b h • • f b er what • meant by "legal ment" or y t e mvocat10n o su stantive norm is

. d • " .d s such a: "equality, fairness and harm re uction to gm e our legal interpreta ·, � . . l 92 A l • • .c. h . tion Consider this examp e: awyer is actmg 1or a mot er m a child _ • . . custoct,, and support dispute. The mother is on welfare. The father is absent m h 
1 

. uc of the time, and suffers from some issues related to mental illness th 
compromise his fitness as a pare�t. I� a meetin_g be�een the lawyer and h:
client about a week before financial disclosure is reqmred, the client tells h 
lawyer that she is also working as a prostitute to better financially supp 

er

herself and her son; her sister is helping with childcare so the son can�: 
looked after while his mother is working. The client tells the lawyer that he 
cannot disclose her extra work to the father, welfare authorities or the court. 
§2.49 What does legal merit require in a case such as this? It clearly does not
permit the lawyer to provide false financial disclosure to the court or to the 
father. It also does not permit the lawyer to disclose the client's past welfare 

fraud. The law with respect to false representations and maintenance of these 
sorts of confidences is clear. But does it permit the lawyer to avoid disclosure 
altogether by quickly negotiating a generous settlement with the father, one 
which is nonetheless less advantageous than the father would get if he had full 
infonnation and went to court? The law pennits this result - settlements are a 
legally recognized way of resolving legal disputes, and no fraud or 

90 David Tanovich, "Law's Ambition and the Reconstruction of Role Morality in Canada" (2005) 
28 Dal. L.J. 267 at 284. [Emphasis in original]. 

91 Or why the relevant substantive norms are equality, fairness and hann reduction as opposed to, 
say, autonomy. 

92 Given to me by Brent Cotter. 
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n,i$i-cp1-cscntat.i,nn is bcii.1 us�d to 11chicvc the scttl ·mcnt.91 Hut is it ·onsistent
,, ith lcgnl ment? Docs 1t ucl�1cvc cquulity1 foirnes� and the reduction of harm?
There Ltre good arg,!ments lor and against this course of action in terms of�ubstantial legal ment, arguments which turn on an assessment of what is in the
best interests_ of th: child (which is the applicable legal standard), what the
purpose and tom1 o l' the custody and support laws require, and so on. 
§Z,50 But that m�ans, l would suggest, that under our system of laws we have
also reached the pomt where the decision as to what to do is properly given to
the client - to the person allowed to be self-detennining under and through the
system of �aws - not to t?e. lawyer. If the law pennits a course of action, and
what constitutes legal ment 1s contentious then the decision as to what should
be done should be given to the person whose interests are at stake, not to the
lawyer. The problem with the morality of law argument is that, in the end, it
gives the lawyer the privilege of determining what can be done under and
through the law, rather than leaving that privilege where it should be: with the
person whose self-determination the law respects and facilitates.

B. In Defence of the Lawyer as Resolute Advocate

§2.51 By now the basis for my argument in favour of the lawyer as resolute
advocate should be clear. It turns on an assertion of law as something that can
make an authoritative claim against our actions, not simply by virtue of the
power of the state to enforce it, but because the law, in and of itself, i� w?�hy
of our respect and attention. It is the role of resolute advocacy in mamtallllllg
the legal system and the rule of law that provides the moral justification and
legitimacy for that advocacy. This section sets out the nonnative basis for t�at
argument. It builds on the early arguments, in Sections 2 and 3, that Canadian
legal culture and law supports this concept of legality and of the role of the

lawyer as resolute advocacy. Here the analysis is more theoretical- about the
normative structure of the rule of law, and the necessity of the lawyer as
resolute advocate to accomplish the rule oflaw m practise. 

L The Rule of Law 

. . 94 

§2.52 Organizing a society through a system of laws accomplishes two
essential ends: it allows social coordinatio�, a syst�m for \�e settl�ment of
differences so that people can co-exist without v10lence, and it allows

93 At least not a fraud or false representation to the husband in the settlement discussions; there

may have been one to the welfare authorities. , . . . 
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the niora1
i.or la'Urt, resolute advocacy. •• 1ers'

§2.55 The law achieves social settlement and respect for human ct· . 
autonomy in pa1t through the substantive norms that it enac��: and
democratic processes. Those substantive norms provide answers to cont 

o_ugh • l h • 1 entioUs questions sue 1 as t e appropnate ru es to govern economic acf .. · • • d h bl' • f h 
ivities mterpersonal mteractlons, an t e o 1gahons o t e state to the vulne bl ' 

Those n�rms resolv� our . moral disagr�ements. And, they do so thro� e� 
democratic process m which those subject to law can participate and which
consequently can claim legitimacy and authority. 
§2.56 The law also achieves social settlement and respect for human
dignity and autonomy through its formal and procedural aspects.98 Rule by
law is a mode of governance in which those governing respect the dignity
and autonomy of the governed, the governed recognize the law's legitimacy
and authority through attitudes of respect and/or acts of compliance,99 and
through law people create a form of moral association in which each person
may have aspects of her life which are free from interference or domination
by others. '00 Actual legal systems will achieve these moral relationships to a
greater or lesser extent - and will embody the requirements of the rule of law

authority in the domain of disagreement and precludes practical reasoning on the basis of the 
reasons that were re levant lo the under lying controversy."

96 Jeremy Waldron, "The Concept and the Rule of Law" (2008) 43 Georgia L. Rev. I at 29. 
97 Jeremy Waldron, "The Rule of Law and the Importance of Procedure" (October 6, 2010), [NYU

School of Law, Public Law Research Paper No 10-73 at 20] online: SSRN <http://papers. 
ssrn .com/sol3/papers.cfm?abstract id= 1688491 >. 

9M Ibid. 
-

''9 While the necessary atlitude of the governed towards the law - whether they need to comply
through respect or merely prudence - can be debated, Waldron persuasively argues that rule
hy law assumes voluntary compliance rather than enforced compliance.

IIJ'J Njgcl Sim,nonds, La,,v as a Moral Idea (Oxford: Oxford University Press, 2007) at 104. See al�o 

Lon Fuller, The Morality of' Law, Revised Edition (New Haven: Yale University Press, I 969) lfl
which he conceives of' la�-making us being a bilateral relationship between the governed and

governing (throughout, bul explained most clearly at 200-24, where �e rejec�s the idea that l_aw can

he understood 88 a "one-way projection or authority" rather than as mteracltonal) (Yale Umversi�• t·11. • t t'F II ' th David 
Pn.:ss, I 969). [)avid Lubun provides un excellent explanation° llS '.1spec O u er s eory, 

130 
Luhan, Le!{al E!hic.1· and Human Dignify (New York: Cambridge University Press, 2007) at 99-
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53 IN DEFENCE OF ZEALOUS ADVOCACY

to a greater or lesser extent - but the moral ambition of mutual respect
between the governed and governing, and amongst the governed, is a feature
of selecting rule by law rather than rule by fiat or force. Further, the extent to
which a legal system's structures and processes foster or undermine those
moral relationships is a legitimate criterion against which that system may be
evaluated. 

§2.57 The fonnal requirements of rule by law reflect the mutuality of the
relationship between the governed and the governing by ensuring that the
governing create rules that are understandable and capable of being complied
with, and the governed then understanding and complying with those rules. 101 

The people who make law do so on the assumption that people will respect it.
They ensure that people can understand the law and that the law is capable of
being complied with. People then respect the law by voluntarily complying with
its tenns. Rule by law depends upon and encourages mutually respectful
interactions between the governed and the governing. 102

§2.58 The fonnal requirements necessary to ensure that law is
understandable include that tcou be able to figure out what it requires in
advance of doing something, 03 and that it be clear, rather than muddled and
confused. 104 The fonnal requirements necessary to ensure that law is capable
of being complied with include that requirement directly (that law "should 
not command the impossible" 105

) and that it be constant over time, rather
than subject to constant amendment. 106 Requirements that aim at both
making law understandable and making it possible to comply with include: 
that the law be non-contradictory, avoiding, e.�., having one statute require• 

h' h h h'b' ior h 1 b • 108 somethmg w 1c anot er statute pro 1 its; t at aw e prospective; 

101 David Luban, ibid., at 116 discussing Fuller: "The burden of understanding and complying with
rules falls on those whom the rules govern; the reciprocal relationship between governors and the 
governed places a corresponding burden on the governor to make the rules understood and capable 
of being complied with." Luban also helpfully divides Fuller's desiderata into requirements going 
to clarity, requirements going to ability to comply and those which go to both. 

102 Lon Fuller, The Morality of Law, Revised Edition (New Haven: Yale University Press, 1969)
at 97. Waldron describes these requirements as formal rather than procedural because "They are 
formal and structural in their character: they emphasize the forms of governance and the formal
qualities (like generality, clarity and prospectivity) that are supposed to characterize the norms 
on which state action is based''. Jeremy Waldron, "The Concept and the Rule of Law" (2008) 
43 Georgia L. Rev. I at 7. . . _ . 103 Fuller expresses this requirement as that law be published, but as Sunmonds tairly points out.
the requirement that law be promulgated or published "sits_ only somewhat uncomfortably with
the most obvious features of the common law: such as the fact that a rule may be articulated for
the first time in the very case to which it is applied": Nigel Simmonds, Law as a Moral Idea

(Oxford: Oxford University Press, 2007) at 160 .. For his part, 
_
Waldron uses the language of

publicity, saying that, "The nor�s should be public. knowl�dge 11� the sense of being available

to anyone who is sufficiently mterested, and avaiiable 111 particular to those who make a
profession of being public norrn-�ete�l?rs � lawyers.�� we call them - and who make that
expertise available to anyone who 1� w1ll111

_
g
_ 
to pay for 1t : Jeremy Waldron, ibid., at 26.

104 Lon Fuller, The Morality of Law, Revised Ed1t1on (New Haven: Yale University Press, 1969) at 63.
105 Ibid., at 77.
106 

Ibid., at 80.
107 Ibid., at 65-70.
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and tlrnt there he congruence. between. rules and official a . 

lt1Cl)ngmu,c . between law and action may an!-lc because people rnakc 
c�1on.1 'Yi 

"lJ)l; cann()t i knti1�1 what the law requires, or because of human . 11113lakcs,pc, . . . 'd' . d I 
. W1cke<1 "btiben, prejudice, mdrllcrencc, stupt 1ty, an t 1e dnve toward . ness: 

power.:.i 10 When such incongruence occurs, the rule of law breaks dow:crsona1 

S2.59 Rule of law may only be achieved when everyone involved . . 'S • - • I • I • d h 
I n It act in Qood faith, when othcia s active y stnve to .o w at the law say, 111 

s
wh;n people voluntarily comply with it. Indeed, the formal require� and 

· · I � Ii� I • L d ' ents of la\\· allO\v 1t to be large y se -

1

app �
h
m?. a

f
; . o

1
esn t work because officials come and make people comp y wit it; o 1 ic1a s may have that powe b • • • l 1 R h • k b r, utthey exercise 1t on y rare y. at er, it wor s ecause the law . 

understan�able and capab�e of bei�g. complied with, and because peop::
comp! "1th law voluntanly and willmgly. Just as congruence shows ho 
the rule of law relies on the good faith engagement of all official actors :
the S) stem, voluntary compliance shows how accomplishment of the rule of
law depends on the good faith of the citizenry - of the governed. 
§2.60 Accomplishment of the rule of law requires the willing participation
of us all. It requires a system that respects people enough to assume that they 
can and will comply with the law, and to enable that compliance; officials
willing to make good faith efforts to apply the law faithfully and accurately; 
and people who act consistently with the trust that the law places in them. 
And, it is the formal requirements of the rule of law that both presume and 
enable those good faith efforts by all concerned.112 

§2.61 The procedural requirements of the rule of law speak not to the 
formal structure of governance by rules, but rather to law in practise, to the
need for "impartial administration" and fair procedure when law is applied. 
Those requirements can operate in tension with the formal requirements -
the more process you have the more unpredictable the law may become, 
iru;ofar as results may vary in individual cases based on how the facts and

Ju� Ibid., at S 1-62. Fuller discusses the complexities and nuances around retrospective law-making 
in practice - the contexts in which it may be unavoidable or less problematic, while noting that 
"while perfection is an elusive goal, it is not hard to recognize blatant indecencies" (at 62). 

11
"' !hid., at 81-90. Simmonds would also add a requirement that law be enforced. This is fair insofar

as a legal system which enforced no rules would have the same sorts of failures caused by Fuller's 
bduddled monarch Rex. On the other hand, a legal system can have a certain number of rules that 
it does not enforce in any real or meaningful way without those rules being less law-like (which 
would not be true, say, or a law where the law was incongruent with otlicial action). Seat belt laws 
m11y not, fbr example, be enlorced very oli.en, but they are a remarkably effective instrument of 
social change. In general, m; discussed with respect to the procedural requirements of the rule of 
law, law relies far more centrally on voluntary compliance than it does on enforcement. I have not 
included Fuller's rnquiremcnt that law he genernl, because that requirement means only that a legal 
system have rules, which does not seem lo add much (nt least not to this discussion). 1 also do not 
take up the issue or customary law in this discussion. 

110 Ibid., al 81. 
111 Ibid., at 91. 
112 Jeremy Waldron, "The Concepl and the Ruic or Law" (2008) 43 Georgia L. Rev. I at 28. 

-
C 

--

69



5 IN DhFENCE OF 21·:ALOUS ADVOCACY5. 

arguments �re presented and un�crstoocl I IJ 

.

- • hut arc nonetheless central to
accomplishmg rule by low, and its respect for human autonomy and dignity,
rather than rule through force or by abuse of powcr.114 

§2,62 The most o�vi?us proccdura! requirement of the rule of law is that it
has some system ot dispute resolutton, some way of applying the Jaw to
particular situations and to settle disputes about what the law means.115 That
system of dispute resolution must also comply with procedural norms, with
hearings before an impartial adjudicator where the participants enjoy due
process. The system solves a practical problem - taking abstract norms and
applying them to specific circumstances - but it also represents law's moral
structure of respect for those to whom it applies, because process ensures
respectful attention to that person's point of view:

Applying a nonn to a human individual is not like deciding what to do 
about a rabid animal or a dilapidated house. It involves paying attention 
to a point of view and respecting the personality of the entity one is 
dealing with.

116 

While the formal requirements of legality emphasize the need for constancy 
over time, the procedural requirements equally emphasize law's positivity, 
the ability of people to make law, to control law and, where necessary, to 
change law. Theoretically, a legal system could exist without a 
democratically legitimate legislative body, but in practice the existence of 
such a body to enact and change law is one of the definitive features of the 
rule of law.117 While constancy over time permits law to be voluntarily 
complied with (and reliance on voluntary compliance reflects law's moral 
structure), the simultaneous capacity to change it reflects law's freedom, our

collective freedom "to have whatever laws we like." 118 

§2.63 Finally, the application of law in practice and through the courts
manifests law's systematicity; the requirement that the principles and
precepts of law exist as a system that imposes a structure that constrains
argument and interpretation while also permitting evolution over time: 119 

Legal norms present themselves as fitting together or as aspiring to fit 
together into a system, each new ruling and each newly issued nom1 
taking its place in an organized body of law which is fathomable by 
h . 11· 

120 

uman mte 1gence. 

113 
Ibid., at 9. 

114 
Ibid., at 11. 

115 
Ibid., at 20. 

116 
Ibid., at 23-24. 

117 
Ibid., at 30. 

118 
Ibid., at 31. 

119 It is not entirely clear whether systematicity is properly characterized as a procedural or formal
aspect of legality. I have included it as a p

_
r-o.cedural nspe�t because of its intimate relationship

to the operation of law and to the system ol d1spL�te resolution.
120 Jeremy Waldron, "The Concept. 

and the_ Rule ?I Law" (2008) 43 Georgia L. Rev. I at 33_ See
further, Trevor C. W. Farrow, Ctv/1 Justice, Pnvatization, and Democracy (Toronto: University
of Toronto Press, 20 I 4). 

,· 
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�A #0 • ·- � §2.64 Law's syste1�1atic!ty all�':"'s �u_dges .t.o . "discover" law: 
cific norm can be 1dent1fted 01 JUstlf 1ed within the system , Provided spe . . . .,� ·I 1 . 1 as a Wh I a

1,n can be said to be pa1 t o t 1e system. t a so allows pe 1 
o e th no • . . . k _ . , op e to . ' at

with the Jaw, to do 11101 e than ta e p1 ��epts and apply them to mteraq
circumstances, but rat�1er to take a pos1t1on on what. the law ou a

t 
set of 

given how Ja,v works 111 general, and other relevant cnteria_ 121 P � to be
� b I • • I d arties 

rn k claims and arguments a out t 1e pnnc1p es an precepts that ought 
a e

• • • I ' • t t d to appJ to th�ir si�uat10n given 
1 

aw
1
� ex1s ence _ as a sys

h
emhan form of argurne 

y
This iterative aspect of ega 1ty means, m tum, t at t e law does not . , nt. 

• d th ·t· R th • " exist a, 
3 set of rules s_upenmpos� on � �• 1ze

h
nry. a er, 1t

b 
pays respect to th! 

Persons who hve under 1t, conce1vmg t em now as earers of inct
i
· .

d • 
• • "I 22 h b t d h .nk v1. ua1 reason and mtelhgence w o can e expec e to t 1 about and e . h 

ngage 
"ith the legal system that applies to t em: 

[The law J also respects the dignity of reasoning and even argumentativeness.
The individuals whose lives law governs are thinkers who can grasp and 
grapple with the rationale of that governance and relate it in complex 
but intelligible ways to their own view of the relation between their 
actions and purposes and the actions and purposes of the state. 123 

§2.65 Thus, just as the formal requirements of the rule of law presume and 
enable the good faith and willing participation of the citizenry, the 
procedural requirements of the rule of law enable that participation in a 
different way. Those requirements give people a say in what happens to 
them and, as well, in the content of the law itself. 

iL Lawyers and the Rule of Law 

§2.66 So this, then, is the normative structure of rule by law: a moral 
relationship between the state and the citizen, and amongst the citizenry, 
ensured through accomplishment of the formal and procedural requirements 
of the rule of law. 
§2.67 Why does this lead to resolute advocacy? Resolute advocacy has 
two central features. First, it places decision-making about what is to be 
done in a legal representation with the client. The lawyer acts to facilitate the 
client's accomplishment of her ends within the legal system, but it is the 
client who determines those ends. 124 Second, resolute advocacy requires the 
lawyer to interpret and work through the law to achieve the client's goals; 
the lawyer ensures that the client has full access to legality. 125 These features 
both follow from this authority claim for law. 

121 Jeremy Waldron, "The Concepl and the Rule of Law" (2008) 43 Georgia L. Rev. I at 36.
122 Ibid. 
m !bid.,at36. 
124 What lhis looks like, in praclical terms, is discussed in Chapter 3. 
125 The lawyer's funclion is - al ils hearl - based in the law. The lawyer does not generally act to 

facilitate lhe client i� accomplishment of her non-legal goals, and to the extent the lawyer does

so it is nol al all obvwus that the norms of resolute advocacy properly apply to her conduct.

I 
,,,, 
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,, 6s With respect to the first 1·-1.- lriw h h §�· 
• , ' as t c f • . . . 

d·sagreements between those to whom it 8 _1.
. unction of resolving

1 _ • PP ies and of ·t • • 
tolerating and encouraging conduct in those t h

' . 
. �o _ns raining,

I . . . • o w om it arml1es th th 
decision about 10w to live w1th 1 11 that legal fram k 1

. ''t'. ·, en
_ e

· - • ewor 1es with the -
subject to tt. It 1 am to decide not only how I am t 1. 

• 
_ person

•• b 1 d 'd 
' o ive under and through 

the }aw, ut a so to ect e how my neighbour I 1·ve, d· 
l . . s un er and through the 

law then the aw has ceased to achieve its essent·,, I f' . . 
' • d' 

• la unction. ft 1s not
resolving 1sagreements between my neighbour and m . 1 , A d . •. 

· 1 · b 
e, am. n . s1m1larJy 

for the relations up etween the lawyer and the client· 1·f th l d 'd _ . . • e awyer ec1 es
what the client may, must or should do mstead of si·mply a • t· th 1. . . ' . 

SSIS mg e C Jent 
detenmne what the law permits or requires the client to do th l - 11. . . , . . . , e awyer w1 
have similady usurped the law s function m resolving disagreement. 
§2.69_ _Wi�h respect to the second, law cannot act as a form of moral
association m which each person has :'domains of conduct that are genuinely 
free from the most common and effective fonns of coercive interference" 126 _

absent some way to ensure access to legality. Ensuring that each of us has 
freedom from unlawful coercive interference requires that we have access to 
some person or system that protects that freedom. The fonnal and procedural 
requirements of the rule of law are the systems; the lawyer is the person, the 
one whose resolute advocacy ensures that the constraints placed upon our 
actions are only those that the law itself imposes. 
§2.70 Although expressed somewhat differently, this idea of the function
of legality informed Charles Fried' s early defence of the standard concept of
the lawyer's role - the lawyer's partisan advocacy for clients. For Fried, the 
purpose of the lawyer was, in significant part, to ensure "the due liberty of
each citizen before the law". 127 Whether or not Fried' s strong concept of
the lawyer as zealous advocate follows from the moral association of a 
system of law is debatable; in my own view, it is just as significant that law
can facilitate communities and co-operative endeavours as that it enables the
liberty of each citizen. Regardless, the legal system has this role to at least
some extent, and lawyers facilitate its fulfillment of that role through their
resolute advocacy; without access to resolute advocates that function of
legality is impaired. 
§2.71 Further, satisfaction of the formal and procedural requirements of

the rule of law requires access to a lawyer acting as a resolute advocate. The

system of dispute resolution, and its complex procedures, cannot be accessed

effectively without an advocate to act on the client's behalf; absent the
lawyer's advocacy the client cannot ensure that, in fact, the system treats her
appropriately. lt is the lawyer who protects the dignity and autonomy of the
person. The lawyer also ensures that people do understand the law, that what
is clear, consistent, congruent and stable to an expert is all of those things to

126 Nigel Simmonds, Law as a Moral Idea (Oxford: Oxford University Press, 2007) at I 04.
127 Charles Fried, "The Lawyer as Friend: The Moral Foundations of the Lawyer-Client

Relationship" (1975-76) 85 Yale L.J. 1060 at 1075.

.. 
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� I • -, 1101 The lawyer al lows the law to b k Sa 
a person. w 1.0 1� •• . .• . _ .. • ,_ � nown to 
\:Vithout rnst1tut1onal knowledge an� ex per t1se, and gives that / Person
information ·--- and the rep!·csentat1011 - they need to have i� rson the
, 11111)' with the law's requirements. As Luban has argued . Order t cot . -· . I f� I F l I " . . ' 

in artic I . o 
t11, formal requirements of the I u e o aw, u er imagined th u at1110 c • f • I t t " h d • e law-y � 
crucial. as the ·•archttect ? - socta s rue ur� w o a vises clients ab 

er as
1�nv and facilitates interact1ons between a client and others.128 °ut the 

�2 72 The most crucial role for a lawyer with respect to thes • f I h b . h procectur Irequirements of the rule o aw may, owever, e wit respect to th a 
· · • h l I fi • e law' systemattctty, the extent to wh1c ega norms it together and expand . . s 

• . h. h • f: h bl b h · within"an orgamzed body of law w . 1c 1s at ?ma. e 
. 
y uman mtelligence.''129

Lav, cannot be understood without cons1dermg its systematic compl 
and law cannot be accessed without having the ability to interact and e:xity,

. I . . b h · gage ,, ith that systematic comp ex1ty, argumg a out w at its norms are and wh .1 . . at 
its norms mean. If law necessan y governs our mteractions through

"h"nk h a complex system that respects us as t 1 ers w o can grasp and grapple with
the rationale of that goveman�e and relate it in co�plex but intelligible ways
to [our] own view of the relat10n between [our] act10ns and purposes and the
actions and purposes of the state," 130 then law must also provide us with the 
people who give us the ability to do those things when we alone cannot. The 
law must not rely on us as having an intellectual capacity and skill that we 
do not possess and cannot reasonably attain, but it can rely on some having 
the necessary intellectual capacity and skill that they then provide to those of 
us who lack it. And that person must be directed at our interests and needs in 
undertaking this task; the lawyer provides the skills and knowledge, but he 
does so in service of the client's own ends. 

iii. Lawyers and the Boundaries of Legality

§2.73 The lawyer's role in relation to the substance, form and process of
law also means, though, that in representing a client a lawyer must engage in
good faith interpretation of the law, and work within the systems of the law
as they exist - if the lawyer burns documents that are properly producible
in discoveries, for example, then the lawyer has not allowed the client to
access the civic compromise of the law, he has helped the client to destroy it.
§2.74 This leads to the other assertion that underlies the claim in favour of
resol.ute advocac_y, which is that the law is sufficiently complex that it
requ1�es �h� ass1stan�e of a lawyer, yet is also sufficiently capable of
meaningful interpretation that the lawyer can provide assistance to the client.

12� David Luban, l,e>:ol ll'thics and I luman Dignil)' (New York· Ca b 'd U • ·t p ss 2007)
at 1 04_ 

• - cm n ge mverst y re , 

12•, Jeremy Waldron "The Conccpl and the Rule or Law" (2008) 43 G · L R 1 t 3 
JJO Ibid, at 36. 
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I
. _ first of these premises is self-evident. 131 The second is more difficult f 1e • . I h I . . '
d requires demonstrat111g t 1at t e aw ts something that precludes certainan bl t· 11· • 

. t rpretations as unreasona e, as a mg outside the "range of possibletn e ,, 132 • . . • '
, ceptable outcomes . Further, 1t requires doing so in light of Jaw'sac 

I c. h • " I systemacity, t 1e_ 1act t at 1t c�eates a cu ture of argument", a system for
·easoned analysts through which norms can be contested and establishedI . 133 
rather than simply a set of rules. In short - how can a culture of
argument create a determinate constraint on lawyer's conduct? 134 

§2.75 Academic commentators in the United States have considered this
issue extensively following the disclosure of the memorandum prepared by
lawyers in the Office of the Legal Counsel to enable the George W. Bush
administration to interrogate detainees in a way that would, under traditional
definitions, be considered torture. This chapter does not address the problem
of the torture memos, but it does rely on their critics' insights to address the
argument against law as a meaningful constraint on lawyer conduct. 135 

§2. 76 Those insights include the observation that the indeterminacy in law
must not be overstated. Law's indeterminacy is "of a special and limited sort­
moderate, not global indeterminacy". 136 Indeed, the goal of law is always to
reduce obscurity, not to increase it: "Even when great judges with subtle,
Promethean minds write opinions, their opinions had better contain no secret
teachings, no buried allusions, no symbolism, no allegory, no thematic

131 To demonstrate this point I opened a copy of the Income Tax Act to a random page and found 
the following provision, which ably illustrates it: 

Where, otherwise than by virtue of a deemed disposition under paragraph 148(2)(b), 
an interest of a policyholder in a life insurance policy is disposed of by way of a gjft 
(whether during the policyholder's lifetime or by the policyholder's will), by 
distribution from a corporation or by operation of law only to any person, or in any 
manner whatever to any person with whom the policyholder was not dealing at arm's 
length, the policyholder shall be deemed thereupon to become entitled to receive 
proceeds of the disposition equal to the value of the interest at the time of the 
disposition, and the person who acquires the interest by virtue of the disposition shall 
be deemed to acquire it at a cost equal to that value. 

(Income Tax Act, R.S.C. I 985, c. I, s. 148(7)). 
132 Dunsmuir v. New Brunswick, [2008] S.C.J. No. 9 at para. 47, 2008 SCC 9 (S.C.C.). 
133 Jeremy Waldron, "The Concept and the Rule of Law" (2008) 43 Georgia L. Rev. I at 20. 
134 Parts of this subsection are taken from Alice Woolley, "The Lawyer as Advisor and the Practice 

of the Rule of Law" (2014) 47 U.B.C. L. Rev. 743-783. 
135 For analysis of the torture memos see David Luban, Legal Ethics and Human Dignity (New York: 

Cambridge University Press, 2007) and Bradley Wendel in various articles including: W. Bradley 
Wendel, "Professionalism as Interpretation" (2005) 99 Northwestern University L. Rev. 1167; 
w. Bradley Wendel, "Legal Ethics and the Separ�tion of Law and Morals" (2005) 91 Cornell L. 
Rev. 67; w. Bradley Wendel, "Virtue and Vice m Legal Advising" (2013) 30 New Eng. J. of 
Crim. and Civ. Confinement 25; W. Bradley Wendel, "Deference to Clients and Obedience to
Law: The Ethics of the Torture Lawyers (A Response to Professor Hatfield)" (2009) 104
Northwestern University L. Rev. Colloquy 58; W. Bradley Wendel, ''The Torture Memos and the
Demands of Legality" (2009) 12 Legal Ethics 107 · See also Michael Hatfield "Fear 
Indeterminacy and the American Lawyerin� C�lture" (2006) 10 Lewis & Clark L. Rev. 511. '

136 David Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007)
at 197. 
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subtlcties.''1.n Or, t.o put it in formal rule of law terms 
fo·,turcs and goals or the rule of law is clarity - that the �ine �f the cent • 

. . . " . d. 11 • d . . . rms it • ra1
asce11amable. It law we1c ta 1ca y m eterm111ate ,t would fail t 

1rnposes b . o be Jaw. e
§2.77 awycrs and JUd�es conduct themselves as if th 

at all, .. 
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complexity of a particular issue, and they may disagree about t
1
h

ficu1ty or
appropriate to a specific case, lawyers and judges do not sit imrn :?�tcorne
the impossibility of articulating defensible legal claims. As noted 

O ih_zed by
f d h f. . earlier th Supreme Court o Cana a as gone so ar as to opme - consist . 1 ' e 

decades - that some legal questions have "correct" answers, su��t t over 
administrative decision-maker who fails to provide them is sub� 

at an 
. d' . 1 1 139 

�ect to 
JU 1cia reversa . 
§2.78 While the Supreme Court's position on the existence of correct 

d d • • 1 1 h • ness has t_o be �n erstoo m its ega cont��t - _t at 1s,. a� a statement about the 
relationship between courts and admm1stratlve dec1s1on-makers in decidin 
certain questions - it illustrates the basic point that the indeterminacy i!
law ought not to be overstated.140 As Benjamin Zipursky puts it: 

A judge, lawyer, or legal scholar aiming to answer a legal question _
including, for example, a law clerk writing a memorandum to a judge -
is capable of characterizing what is interpretively fairly well settled, 
clearly not at all well settled, and what lies in between .... We shall later
address the question of whether - as a legal positivist would maintain -
there is really a basis for thinking such a 'good report' would reflect
truth about the law. But it remains the stuff of treatises, Restatements, 
practitioner guides, law review notes (at least in their opening Parts),
and the daily memoranda of associates, law clerks, and in-house
lawyers. 141 

§2.79 In articulating the lawyer's duties in the face of law's moderate
indeterminacy, David Lu ban and Bradley Wendel rely on the concept of an
interpretive community, "comprised of judges, lawyers, scholars, and
interested citizens who have learned to differentiate between legal and 
nonlegal reasons" as constraining lawyer's advice, although not necessarily 
constraining lawyer advocacy in court. 142 The law may be open to a range of

137 Ibid., at I 94. 
138 Benjamin C. Zipursky, "Practical Positivism versus Practical Perfectionism: The Hart-Fuller 

Debate at Filly" (2008) 83 N.Y.U. L. Rev. 1170 at 1186. 
J

39 See, e.g., CUPE v. New Brunswick Liquor Corp., [1979] S.C.J. No. 45, [1979] 2 S.C.R. 227 
(S.C.C.); Dunsmuir v. New Brunswick, [2008] S.C.J. No. 9, 2008 SCC 9 (S.C.C.). 

141' Milan Mark.ovic has 1,uggested that the idea ofa constraining interpretive community overstates 
the amount of professional agreement on the lnw; however, Markovic himself suggests that 
there are arguments that it is not "professionally respectable to assert" (Milan Markovic,
"Advi1,ing Clients Aller Critical Legal Studies and the Torture Memos" (2011-12) I 14 W. Va. L. 
Jli:v. I 09 at 152). 

141 Benjamin C. Zipursky, "Practical Positivism versus Practical Pertectionism: The Hart-Fuller 
Debate at Filly" (2008) 83 N.Y.U. L. Rev. 1170 ut 1186.

142 W. Bradley Wendel, Lawyers and Fidelity to Law (Princeton: Princeton University Press, 2009)
at J 96. See also Kevin 11. Michaels, "Lawyer Independence: From Ideal to Viable Legal 
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. _ r retations, but the boundaries of thal range are ascertainable to the
1111d·

e. parily competent lawyer assessing the situation in light of her
or 111c • 143 1 . 1 .• . . . . 

f.-,,,51•0nal commun1ty. T ,e to e of the lawyer 1s therefore to act w1thmroes 
. . 

' ' 
P t .811ge on behalf of her client. As Kate Kruse has emphasized the lawyertha 1 •• • . 

. , 
' 

doing so must 1�1amta11� a focus on the client _s needs and objectives, and
t f:acilitate "mteractron between the norms inherent in the Jaw and their111us -' ,, . . 

clients' values , but the pomt here 1� that the lawyer can find meaningful
!·dance from the law, understood m accordance with the norms of hisgu . . 144 

professional commumty. 

c. The Ethical Life of the Resolute Advocate

§2.80 What, though, of the various examples given at the beginning of this
chapter, and the suggestion that at the very least a lawyer who, for example,
tries to make a truthful witness look like a liar, or invites a finder of fact to
draw an inference from evidence the lawyer knows is untrue, has done
something that is morally doubtful? The point of this section has been to
demonstrate that the morality of an action taken within a professional role is
simply not assessed at the level of the act itself. What needs to be morally
justified is, instead, the professional role. What has been offered here is that
sort of moral justification. The role of the lawyer is morally justified,
because of the moral authority and legitimacy of legality and the rule of law,
and because achieving the rule of law requires lawyers acting as resolute
advocates. What this means, is that any action that is required by the
lawyer's role as a resolute advocate within the bounds of legality is also
morally justified.
§2.81 That does not make the life of the lawyer morally uncomplicated. The
tension between personally felt moral obligation and professional role is real,
and cannot be reduced simply by the assertion of the moral justification for the
role. To use an example given by the philosopher Timothy Chappell, suppose
the officer of a wrecked ship decides, when faced with a full lifeboat, that his
obligations as an officer require him to actively prevent other survivors from
climbing aboard. His actions help to contribute to the death of those survivors,
but protect the lives of the people on board, which would otherwise have been
endangered. Let's assume, as well, that the officer is correct in his assessment
of what his role requires, and that a moral justification for the role of ship's
officer can be given. As Chappell notes, it would nonetheless show a
comprehensive failure to understand the situation to address the otlicer's

Sta�da�d" (2? 10) 61 Case W • Res. L. R. 85 at 119 - "the test of compliance with the
Profess10nal Judgment element of Rttle 2 J • t • · h' d · h Th 

• • 
. , . • 1s no an exercise m m s1g t. e quest10n 1s

whether the attorney s mterpretat1·on , , d d · , · . was groun e m the standards of the profess10nalcommunity, not whether the attorney g t ti , • I , 
d . . th 1. h 

O 1e ng 1t answer as measured by a subsequent court ec1s1on or o er ru mg on t e matter." 
143 W. Bradley Wendel, "Professionalism as J t · " Rev. 1167 at 1193 and 1191-92 

n erpretallon (2005) 99 Northwestern University L. 
144 K Kr "Th J • d • ate use, e unspru ent1al Turn in Legal Et·! . ,, (2 ' 11cs O I I) 53 Anz. L. Rev. 493 at 528-29. 
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subsequent remorse and guilt by saying "why are you so upset? 
Your role rcquircs.''14 s The cxiRtencc of a role justification d ·, You did Wh 

. . I I b • . h . 
oes not 1 · at 

the moral complexity thut t 1c ro e  , nngs wit 1t. e 'l'llinate 
�2.82 The tnsk or the lawyer, as discussed with respect t . � . • • 1 1 ° 1 n tegr: Chapter t, 1s to learn to I 1ve wit 1 t 1at moral complexity, as b , ity, in. .. I • f� d 

est as h Or, to put 1t more. pos1llvc y, to stnv� to • m a meaningful life_ e ca�.
which, . through his work, or. otherwise, he has the capacity for "�ne_ 1n
somethmg (or a number of thmgs) worthy of love, and being abJ t 

oving
. 

) • • • 
,, 146 8 . 1 

e o en ga with 1t (or them m a pos1t1ve way. emg a awyer may be a . ge
, • c. l 1·c . . l . . constituentpatt of a meanmg,u I ie, or 1t may exist a ongs1de 1t, but either 

moral complexity of the lawyer's role is part of what he has to inc
wa

y the 
. . 147 orporate into the accomplishment of mean mg. 

§2.83 As will be apparent throughout the remainder of this book the . . . , re are 
many ways m ':h1ch a lawyer can manage this moral complexity, and reduce
the moral tension that the role of the lawyer creates. While lawyers ar 
constrained to act as resolute advocates for their clients, they have discretio� 
when choosing their clients. Further, determining what a client wants _ 
what are her ends, in fact - is in itself a complicated exercise, and a lawyer 
can legitimately engage in serious discussion with his client about what is an 
appropriate course of action within the constraints of the law. A mistake 
sometimes made by lawyers is to assume that they know what their client 
wants, and that their client wants every advantage the law permits. 148

Finally, the lawyer does in some circumstances have the opportunity to 
withdraw from representation, including where the client persists in 
instructing the lawyer to violate the lawyer's ethical obligations. 
§2.84 These aspects of the lawyer's role - the challenge of respecting his 
own moral agency while zealously advocating for his client's within the 
bounds of legality - are taken up in the next chapter. 

145 Timothy Chappell, "Bernard Williams" StaY/ford Encyclopedia of Philosophy, online:
"11ttp://plat.o.stan ford.edu/entries/w ii I iams-bernard/>.14,, Susan Wolf', Meaning in Life and Why it Matters (Princeton: Princeton University Press, 20IO) 
at 129.

147 For further discussion or maintaining an ethical lite in the lawyer's role, see Alice Woolley.
"Context, Meaning and Morality in the Lile of the Lawyer" (2014) 17: I Legal Ethics 1-22;

Alii;e Woolley, "Michelle's Story: Creativity and Meaning in Legal Practice" in Adam Dodek
and Alice Woolley, eds., In Search uf the Ethical Lawyer: Stories }i'om the Canadian Legal 

/'rofession (Vanwuvcr: UBC Press, 2016) al 186; Daniel Markov its, A 1'vlodern Legal Ethics:

Adver.rnry Advocc1cy in a Democratic Age (Princeton: Princeton University Press, 2008). Note

that Markoviti;'1, conclui;ion is that it is not possible for a lawyer to achieve an ethical - well­

lived -- lil'c ai; a lawyer, that lawyers are ne1;essarily "tragic villains". 
14� Sec generally Monroe Freedman & Abbe Smith, Unders!anding Lawyers' Ethics, 4th ed.

(New Providence, NJ: LexisNexis, 20 I 0) al 53-5S; Katherine R. Kruse, "Beyond Cardboard
Clients in Legal l�thid' (20 I 0) 23 Geo. J. Legal Ethics I 03. 

-
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I ·: Jl'ther, what lawyers tell their clients has a significant legal effect ·3 SI t 'd • • I • • · ' 
�- • ing those clien.ts 

to av�1 crt1�1na or civil c�nsequences on the grounds 
:,lloW ,.,e·i·e "actmg on the basis of legal advice". For example a client, 11heY "' . . . . . ' t.h•1, >d in aggressive tax plann111g can reduce the likelihood that she wrll 
eng

:-1
gt1:: pay penalties if she obtains in advance a legal opinion that the tax 

t,:ive o f 140 
has a reasonable chance o • success. As the Supreme Court of Canada Plan • b h' Id " I I , held legal advice may e a s 1e 1or ega consequences and may behas ' • b b 1 � 1 • 
even if the advice turns out to e ad or wrong. David Luban hasone 

gested that it is lawyer-client interactions in the context of advising that
:�

g
fact constitute legality, that the rule of law does not arise from judicial 

detenninations - what Ronald Dworkin called "Law's Empire" - but 
rather from "law's landfill, the dregs of legal authority contained in 
the millions of lawyer-client conversations on which our actual legal 

. . . t d ,,142 
civihzation 1s erec e 

§3.82 This section discusses the obligations of lawyers as advisors and
counsellors: the legal and ethical duties that govern legal advice, and the 
extent to which the lawyer may counsel a client on matters that extend 
beyond law - about, for example, the social, policy or moral implications 
of different courses of action. 

A. Advising143

§3.83 Various legal sources address lawyers' duties when advising clients:
the law society codes of professional conduct and disciplinary decisions
enforcing the requirements of those codes; case law assessing liability for 
lawyers alleged to have given negligent advice; and, other legal mechanisms 
sanctioning lawyers for improper advice, most notably under the Income Tax

Act. This section reviews the obligations arising from each of those sources. 

i. Law Society Codes of Conduct and Disciplinary Decisions

§3.84 A lawyer's advice must be competent. As noted earlier, in all
aspects of the lawyer's practice, including advising, she must "provide a
quality of service at least equal to that which lawyers generally expect of a

140 Income Tax Act, R.S.C. 1985, c. I (5th Supp.), s. 163(2); cases hold that a taxpayer is much less 
likely to be found to have been grossly negligent where the taxpayer has received legal advice 
that the tax plan works. 

141 Fullowka v. Pinkerton's of Canada Ltd., [2010] S.C.J. No. 5, 2010 SCC 5 (S.C.C.). In that case 
an action against the government in negligence was unsuccessful in part because the 
government had relied on legal advice. The Court held that it was not relevant that the leoal 
advice was wrong, and that il would only be "rarely" (at para. 89) that liability in neglige1�ce 
would arise for a government actor following legal advice. 

142 David Luban, Legal Ethics and Human Dignity (New York: Cambridge University Press, 2007) 
at 160. 

1is discussion is adapted from Alice Woolley, "The Lawyer as Advisor and the Practice of the 
fLaw"(2014)47 U.B.C. L. Rev. 743-783. • 
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cotnJ)Ctcnt lnwycr in II lik, situation.'1
1
�� In the rarticular context of

, . .· • • . 1· ,1 " f'. • adv18 
the lnwy r must provide tlll op11llon 1uscu on su 11c1ent knowled

• 1ng,

relev�mt facts, an '.,dcquatc consiu.ern�,i1��, of the arpl icablc law g:
n�f the

lawyer's own experience and expertise. the 

,r, o� Althm1gh di�cip
. 
linc for the provision of incompetent ad . � ... ,.o... 

41 . . vice · 
relatively rarc,1 '' lawyers have occas1onally been sanctioned on that b . 18

• 
f'l3

. 
• 1 c-1 b' c: d 

as,s fn
R<' Ei stein, the Law Society o nt1s 1 o um 1a I inc a lawye·r $7 500 • 
-prcwiding erroneous advice as a consequence of his failure to read the' 

for
.... 147 • results

of a title search properly. In a number of real estate cases, in wh· ' 

law) ers bec�me embroiled in unlawful mort�age. schemes, the miscond�:�
findings agamst the lawyers were based on their failure to provide compet 

. . I d 1. 
148 ent

advice to their en er c 1ents. 

§3.86 . La"'. societies have, ho':e_ver, been relucta�t to discipline lawyers
for a smgle mstance of poor adv1smg. In Nova Scotza Barristers' Society v. 
Macisaac, the Banisters' Society affirmed the requirement that advice be
competent, but declined to find that the lawyer had provided incoIDfsetent
advice simply because he had misread the terms of the Probate Act. 1 9 The 

Barristers' Society held that a single mistake did not constitute incompetent
d · · 150 a v1smg. 

§3.87 A lawyer must also ensure that the advice she provides is free from a
disqualifying conflict of interest - that is, there must not be a "substantial risk
that a lawyer's loyalty to or representation of a client would be materially and
adversely affected by the lawyer's own interest or the lawyer's duties to 
another client, a former client, or a third person."151 In the context of advising,
this means that a lawyer may not provide advice to a client where the lawyer's

144 FLS MC, Rule 3.2-1, Commentary 2; NB CPC Chapter 3, Rule; Que. CPC Rules 21 and 22 
require the lawyer to provide competent and quality services. In Ontario, LSUC RPC Section 
3 .2-1, Commentary 2 states only that an "otherwise competent lawyer may still occasionally fail 
to provide an adequate quality of service"; AB CC Rule 2.02(1), Commentary; BC CPC Rule 
3.2-1, Commentary 2. 

145 FLS CPC, Rule 3.2-2, Commentary 2; NB CPC Chapter 4, Commentary 2; LSUC RPC Section 32-2, 
Commentary 2; AB CC Rule 2.02(2), Commentary; BC CPC Rule 3.2-2, Commentary 2. 

146 As noted by Michael Trebilcock, "A review of formal disciplinary proceedings before law 
societies across Canada over the last number of years would likely reveal that these processes 
overwhelmingly focus on cases of dishonest or unethical behaviour or the most egregious fonns 
of professional delinquency, and not on failures to meet acceptable standards of professional 
competence": Michael J. Trebilcock, "Regulating the Market for Legal Services" (2008) 45 
Alta. L. Rev. 215-232 at para. 23 (footnote 32 and accompanying text). 

141 r2011] L.S.D.D. No. 46, 2011 LSBC 12. 
14

� See, e.g, Law Society of Upper Canada v. Ma1tis, [2008] L.S.D.D. No. 96, 2008 ONLSHP 105;
/,aw Sociely of Upper Canada v. Lang, [2008] L.S.D.D. No. 4, 2008 ONLSHP 2; Law Society

of Upper Canada v. Gold1·tein, [2008] L.S.D.D. No. 116, 2008 ONLSHP 111; Law Society of

Upper Canada v. Yat, r2007] L.S.D.D. No. 31, 2007 ONLSHP 43. 
14'i l200 I] L.S.D.D. No. I, 200 I NSBS 2. 
15'i Sec also Nova Scotia Barrisler.1·' Sociely v. Richey, [2002] L.S.D.D. No. �O.
151 FLS MC Ruic 3.4-1, Commentary 2; NB CPC Chapter 6 (does not chrectly m�orp�rate the

substantial risk test); ()uc. CPC Rule 71 (does not directly incorporate substantial nsk test);
LSUC RPC Section 3.4-1, Commentary I; AB CC Rule 2.04(1), Commy • CP
Rule 3.4-1, Commentary I. 

( ' 

l, 
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personal cir�umsta�c�s. ?r re�r�s�ntation of' anot�cr client materially and
adversely affect the ab1ltty ol the lawyer to provide proper a<lvice. 1'2 The
federation's Model ode provides as an illustrative example of a
disqualifying conflict, a lawyer advising both a business and an employee of
the business, where the interests of the business and employee are directly1)3 adverse. 
§3.88 Disciplinary decisions have found conflicts that impair a lawyer's
ability to advise a client, and have imposed sanctions, where lawyers advise
clients with whom they are having a sexual relationship. 154 As noted by
the Law Society of Upper Canada: "The sexual/romantic relationship had 
the significant potential of jeopardizing the member's ability to provide 
[ objective, disinterested, professional] .. . advice. It also had the significant 
potential of inhibiting the client from challenging or even questioning the

. b . . ,, 
1
55 advice emg given... . 

§3.89 When advising clients, lawyers must not "knowingly assist in or
encourage any dishonesty, fraud, crime or illegal conduct" and must not
instruct "the client on how to violate the law and avoid punishment". 156 The
commentaries to the Federation's Model Code warn the lawyer against 
becoming the dupe of a client, 157 and further advise the lawyer to be vigilant
in avoiding "becoming involved with criminal activities such as mortgage
fraud or money laundering." 158 They require the lawyer to "make reasonable
inquiries to obtain information about the client and about the subject matter 
and objectives of the retainer."159 

§3.90 Disciplinary decisions have addressed the prohibition on assisting a
client to act unlawfully in the context of advising. In Law Society of Upper
Canada v. Sussman, the Law Society disciplined a lawyer for advising a
client to disobo/o a court order ?ranting access to the �lient's child. to the
child's father. 1 0 The Law Society noted that the child was not m any

152 FLS MC Rule 3.4-1, Commentary 3; NB CPC Chapter 4, Commentary I; LSUC RPC Section 3.4-l. 
Commentaries 3-4; AB CC Rule 2.04(1), Commentary; BC CPC Rule 3.4-1, Commentaries 3-4. 

153 FLS MC Rule 3.4-1, Commentary 1 l (b). 
154 See, e.g., Law Society of Upper Canada v. Hunter, [2007] L.S.D.D. No. 8, 2007 ONLSHP ?.7:

Law Society of Upper Canada v. Joseph, [2003] L.S.D.D. No 34. 
155 Hunter, ibid., at para. 43. 
156 PLS MC Rule 3.2-7; NB CPC Chapter 4, Commentary 7; (only relerences fraud, crime or

dishonesty; does not refer to illegal cond_uct); Que. CPC Rule 14 (references unlawful or
fraudulent, not dishonest); LSUC _RPC Section 3.2-7; A� CC_ Rule 2.02( I); BC CPl Rule 3.�-7
(only references fraud, crime or dishonesty; does ,not refer to tllegul condu,ct). 

151 FLS MC Rule 3.2-7, Commentary I; NB CPC Chapter 4, Commentary 8; LSUC RPC Sectton
3_2_7, Commentary I; AB CC Rule 2.02(1), Commentary; BC CPC Rule 3.2-7, Commentary I. 

15s FLS MC Rule 3.2-7, Commentary 2; NB CPC Chapter 4, Comml:lntary 8(b); LSUC RPC
Section 3.2-7, Commentary 2; AB CC Rule 2.02(1), Commentary; BC CPC Rull:l 3.2-7,
Commentary 2. 

159 FLS MC Rule 3.2-7, Co1�mentary 3; NB CPC Chaplt:r 4, Comtnl:lntary 8(c); LSUC RPC

Section 3.2-7, Commentaries 3-3.2; AB CC Rule 2.02(1), Commentary; BC CPC Rule 3.2-7,
Commentary 3 • 

1
60 [ 1995] L.S.D.D. No. I 7. 
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. . l : ·k or lhnger and that Sussman did not take stcn 11nmmen 1 1s •. 1 

. • ,·, 1., ,1. _ . . . • ,,s to va C () ·der he simply adv1st:d 11s c 1ent not to obey it h
' ry the

l1\l1i t , , w 1ch Wa�imp11.,pcr: . . 
.1,1 , l� can be no behaviour more d1srupt1ve to our system of . ... 11:.1 . . . . . ,. . 

d' Justice 
, d mre likcl\1 to bnng its adm1111strat1on mto tsrepute than a la .m. n J . 11

. . Wyer 
while representing a party to a dispute, counse mg hts or her client t' . I . f C O d 161 o 
disobey the clear, unequtvoca te1ms o a ourt r er. 

§3.91 ln Law Society of Upper Canada v. Curtis, the Court dealt With
similar allegations, but found that the lawyer had not actually advised h 
client to disobey a court order wit� respect to access to a child_ 162 In t��
course of its reasons, tl�e Law �oc1ety noted t�at a la"'.yer would only be
justified in advising a client to disobey the law m exceptional circumstances
_ where "the elements of reasonable and honest belief of there bein 
imminent risk of danger to a Child ... coexist with the requirement that ther! 
be an immediate application to a court to have the issues determined
forthwith."163 

§3.92 Lawyers have other ethical obligations that relate specifically to
advising. Rule 3.2-2 of the Federation's Model Code requires that the lawyer 
"be honest and candid" in advising the client, and that she advise the client
"of all information known to the lawyer that may affect the interests of the 
client". 164 Further, the lawyer's advice must be "open and undisguised" and
must state what the lawyer actually thinks "about the merits and probable 
results".165 The Federation's Model Code's commentaries conclude with a 
blunt admonition that the lawyer's advice may not always be what the client 
wants to hear: 

Occasionally, a lawyer must be firm with a client. Firmness, without 
rudeness, is not a violation of the rule. In communicating with the client, 
the lawyer may disagree with the client's perspective, or may have 
concerns about the client's position on a matter, and may give advice 
that will not please the client. This may legitimately require firm and 
animated discussion with the client. 166 

§3.93 A lawyer advising a client in accordance with her ethical obligations 
must thus provide competent advice, untainted by a disqualifying conflict of
interest, and that does not assist the client to act unlawfully. The lawyer must 

11'1 
/hid. 

1<•2 [1993] L.S.D.D. No. 216, 1993 CanLII I 183.
11'3 

Ibid. For a discussion of the circumstances around the Curtis case see Janine Benedet, 
"Feminist Lawyering: Insiders and Outsiders" in Adam Oodek & Alice Woolley, eds., in 
Search of 1he E1hica/ Lawyer: Storie.1· fi'om the Canadian Legal Profession" (Vancouver: UBC 
Press, 2016) al 111-25. 

164 See similarly: NB CPC Chapter 4; Que. ere Rule 37; LSUC RrC Section 3.2-2 including 
Commentaries 1.1-1.2; AB CC Rule 2.02(2); BC CPC Rule 3.2-2. 

i6s 
ibid. 

166 

FLS ere Rule 3.2-2, Commentary 3; AB Rule 2.02(2), Commentary; BC CPC Rule 3.2-2, 
Commentary 3. Ontario does not incorporate this commentary. 
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Jresent the ad�icc t:o_ t.hc client t!1ro�1gh the lawyer'� actual rcrccptions of' the1 ,1nd how 1t appltes lo the client s cusc. 
laW, '' 

§3,94 The codes .do .not explicitly st.ate thut u lawyer's advice to a client
t11t1SI provide an 0��1ect1vely reasonable asscssm�nt of the law. They make it
clear that. the a_dv1ce m�st be ho1���

1
\ and candid, and ba!icd on "adequate 

consideration ot the appltcable law, but they do not expressly state that the
lawyer's honest, i.e., her subjective assessment of the law, must be objectively

reasonable. That is, they do not apparently address the risk that arises where a
client wants a particular outcome, and the lawyer manipulates the Jaw,
stretching it beyond its reasonable boundaries, to provide the advice that will
support the outcome t�1e. client s�ek�. The ri�k is . that a la_wyer will provide the
colloquial "CY A" opm10n, which 1s effective m allowing the client to say,
•'I acted on legal advice", even if the legal advice is bogus. That lawyer does
not make a mistake; she rather manipulates the law to her client's advantage.

§3.95 In the United States, this risk became a reality in the famous case of
the torture lawyers of Washington, in which lawyers at the Office of the
Legal Counsel provided highly dubious advice to enable various aspects of
the Bush administration's war on terror, including torture. I68 When the
conduct of those lawyers was challenged, it was held that the honesty and
candour rules do no more than prevent a lawyer from offering advice that the
lawyer knows to be false, or to the accuracy of which the lawyer is
consciously indifferent. That high standard was characterized as allowing
lawyers "to make entirely stupid, disingenuous and asinine arguments that
normal people with functioning moral consciences would not make." 169 The
ethics opinion about the torture lawyers suggests that, in the United States,
so long as the lawyers have some minimal belief in what they are saying, they
foster their clients' interests, and they are not in some sort of conflict of interest,
the objective inadequacy of the advice is irrelevant, ethically speaking. 170 

§3.96 The Canadian codes arguably allow for a similar interpretation here.
To impose a different standard - to suggest that the codes require a lawyer
to provide objectively reasonable advice, even if doing so is not in the
client's interest - requires some basis for believing that, if it came to, it a

167 FLS CPC, Rule 3.2-2, Commentary 2; NB CPC Chapter 4, Commentary 2; LSUC RPC Section 3.2-2, 
Commentary 2; AB CC Rule 2.02(2), Commentary; BC CPC Rule 3.2-2, Conunentruy 2. 

168 See W. Bradley Wende!, "Legal Ethics and the Separation of Law and Morals" (2005) 91 
Cornell L. Rev. 67; David Luban, "The Torture Lawyers of Washington" in Legal Ethics and
Human Dignity (New York: Cambridge University Press, 2007). For a Canadian example, see 
��e discussion of Ed�ar Schmidt's liti�ation against the federal government in Alice Woolley,
The Lawyer as Ad;is_or a�d _tl�e Practice of the Rul e of Law" (2014) 47 UBC L Rev 743-783.

The Federal Co�rt \ fnal �ivision) has released a judgment in the Schmidt case, but it does not 
address the obligations of lawyers when advising clients. See Schmidt v. Canada (Attorne 

169 

General), _[201_6] F.�.J. No. 22�, �016 FC 269 (F.C.).
:V 

Jack Balkm d1scussmg the dec1s1on that the lawyers of the Office of the Legal Counsel, who
wrote the torture memos, had not engaged in professi I · d t d · M'I M k • "Ad • • ci· A. . . ona m1scon uc, quote m I an ar ov1c, v1s111g 1ents Her Cnt1cal Legal Stud· d th T M " ( 114 W. Va. L. Rev. 109 at 11 I. 

ies an • e orture emos 2011-12)

170 Ibid.
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law society would interpret the anadian codes differently. Wh· 
courts otl�n tukc a different approach from the United States t�e Canadia 
law governing lawyers is heavily influenced by American law.'171 e Canadia�
�3.97 As noted, the Canadian codes require that lawyers' .. " • • I I • 'd " d 0Pinions b competent, mcludmg t mt t 1ey p1ov1 e an a equate consideratio , e
applicable law". That standard has, however, only ever been ri ?f the. I • 1· I applied la\\ yers whose advice hurt t 1e1r c tents, not to awyers whose adv· to· ice help their clients. Further, there are real issues that would make a law . edb. l 1 . . soc,et legitimately reluctant to su �ect ega opm10ns to competence review b Y
a client complaint. Lawyers need to be focused on assisting their' a1. sent. c tents without a concern about unwarranted regulatory mterference; there is . '• • d l'k h h 1· d'd a nskthat tlurd parties who o not 1 e w at t e c 1ent 1 on the basis of ad . . . vicecou�� comp lam to the l�w soc1e� as a lo�-cost_ alt_emate. to suing the client. Inadd1t1on, the lawyer-chent adv1smg relationship 1s subject to solicitor-clie privilege. While law societies can pier�e p�vilege, they are properly relucta��to do so. The standard for demonstratmg mcompetence when advice hurts aclient is not appropriate for regulating advice that helps a client. 
§3.98 Where the advice benefits a client, it may be possible to interpret
the rules to suggest that the incompetence rules apply, but that incompetence
will be demonstrated only when the advice is based on an assessment of thelaw that is unreasonable to the point of showing a wilful or recklessdisregard for the content of the law. These standards are desirable ( anddiscussed again in Subsection 6(A)(iv), below), but it is not especially clearfrom the rules that they are the standards that do apply; the risk noted here,of bad advice that benefits the client, is one that the rules simply do notsquarely address. 
§3.99 Additionally, the code provisions are somewhat opaque as to whenwe would consider a client's action unlawful, such that the lawyer's adviceassisting the accomplishment of that action is improper. Is advising a clientabout how to breach a contractual obligation so as to optimize the client'sbusiness position assisting the client to engage in "illegal conduct"? Or, is itonly certain sorts of illegality that a lawyer may not assist a client tocommit? The case law and the examples in the codes of conduct tend tosuggest that illegality relates to conduct that is ma/um in se rather thanconduct that is merely malum prohibitum, but the language of the codes does
not make that distinction clear. 1

72 For the most part, the codes also do not
171 W. Wesley Pue, "In Pursuit of Better Myth: Lawyers' Histories and Histories of Lawyers",

(1995) 33 Alta. L. Rev. 730; W. Wesley Pue, "Common Law Legal Education in Canada's Age 

of Light, Soap and Water" (1995) 36 Man. L.J. 654-688. . . 
172 

Ma/um in se being conduct that is bad in itself; ma/um prohibitum bemg conduct that 1s 

prohibited, although it may not be inherently bad. Note that in Sussman th� lawy�r di_rected the 

client to violate a court order which constitutes contempt of court, a serious v10latton of the 

rule of law and conduct that i; ma/um in se. Further, in Curtis the Court suggests that improper
advice would arise where a lawyer advises a client to violate a court order without immediately
seeking to have the court order overturned.

-----
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nddress the diffe renc� thut mny exist hctwccn .'iimrly providin information
. , cl ient, thut: the client may or moy not use for an unlawful purpose andtl> '1 • 1· • I 1· ' 
,3ctwilly ass ist:111� a c ,.cnt 11� t 1c u�cornp 1shmcnt of that unlawful purp<Jse.
The Albeita version of the Fedc1:a�1on 's �o<!cl 'o�le docs address this pointt
, gesting that the mere prov1s1011 ot information to a client docs notsug • • • I 1 • I f' I • 171 
constitute asststmg 111 t 1e accomp 1s 1ment o an un awful act. Other codes
do not offer th is clar ification. 

§3.100 Tl�ey also do not expl�in what it means to instruct a client about how
to act wilawfully and escape pu111shment. The codes do not, presumably, prevent
a lawyer from advising a client about how to minimize the negative
consequences of an illegal act already perfonned (e.g., by not speaking to the
authorities when questioned about suspected participation in a criminal offence).
But how do we distinguish between that sort of pennissible advice, and
impennissible advice that instructs the client about how to act unJawfuJly and
escape punishment? In general, the codes could be clearer about how to
distinguish between defensible and indefensible advice provided to a cljent
whose actions will be, or have been, unlawful. As discussed further in
Subsection 6(A)(iv), the codes ought to be interpreted ( or clarified) consistently
with the express direction in the Alberta Code. While a lawyer ought not to
assist a client in committing an unlawful act, and must act with due diljgence in
ascertaining that she is not assisting in unlawful activities, 174 she should be free
to provide her clients with an honest and objectively accurate assessment of the
law as it applies to their conduct, either past or proposed, whether or not those
clients may use that advice for an unlawful purpose, or have acted unlawfully in
the past.

ii. Case Law - Negligence and Third Party Liability

§3.101 The common law of negligence creates some additional clarity for
the lawyer's duties when advising clients. As noted earlier, the Supreme
Court of Canada established the general standard for lawyer negligence in
Central Trust Co. v. Rafuse, 175 stating that a lawyer's advice must be "that of
the reasonably competent solicitor, the ordinary competent solicitor and the
ordinary prudent solicitor." 176 The Court in that case considered whether
the lawyers acted negligently when, in advising their clients, they failed to
discover that the mortgage being taken by their clients was in fact void as
contrary to s. 96(5) of the Companies Act. 177 The Court concluded that
negligence was established. While a lawyer need not know ''all the law
applicable to the performance of a particular legal service" the lawyer must
know enough of the law "to perceive the need to ascertain the law on

173 Rule 2.02(10), Commentary. 
174 See, in particular, FLS CPC Rule 3.2-7, Commentary 3 
175 

< ' 

176 

[1986) S.C.J. No. 52, [1986) 2 S.C.R. 147 (S.C.C.). 
Ibid., at para. 58. 

177 Ibid., at para 55; Companies Act, R.S.N.S. 1967, c. 42. 
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however, thnt ln�y rn tin �ot let the actions of the law societic, . ,_ •l'�$\)C '\. inhih,il �h 'll' npproprlutcly zenl�)US rcpresentah�)n of their cli: 
1n thi�

thi\t ti,w 8n ·1ct1 ,� become mor' ·ognrzunt of the serious proble. nts, ariq 
raised hy this type of re. ulutory action, In jurisdictions outside�; that are
follow1nt1 the I cod of Brown .I.A. '1-1 disRcnt in CJroia would in rny . Ontarioe- ' view ,signi1konl improvement on current approaches. , be a

D. Criticizing Judges and the Legal System

§4.l 55 Law societies and courts seem somewhat more he •ta discipline or otherwise sanction lawyers for being critical of judg:� : to
legal process, perhaps because they understand that zealous advoca 

the 
require such criticisms from time to time. In addition, courts and re;! rnay
are sensitive to the need for public engagement with the adequacy f

ator� 
• 1 1 • • • d h • l 

O our public ega mstltutlons, an t e important ro e of lawyers in fostering thatengagement. 
§4.156 The codes of conduct note that, in general, legal dec1sions 
subject to public scrutiny and analysis by anyone, including lawyers a

ar�
that lawyers have a duty to seek to improve the administration of ju�ti�
Since, however, judges have only a limited ability to defend themselves.
lawyers are directed to avoid criticism that "is petty, intemperate 0;
unsupported by a bona fide belief in its real merit". In addition, lawyers are 
directed to avoid criticism in cases in which they were involved, where that 
criticism could be perceived as partisan rather than objective, and are 
directed to defend the judiciary from unwarranted criticism by others.278

§4.157 The leading case on the discipline of lawyers for incivility to judges
or courts is Dore v. Barreau du Quebec.

279 In 2001, Gilles Dore had appeared
before Boilard J. in the Superior Court of Quebec seeking a stay of
proceedings against his client, or that his client be released on bail. Justice
Boilard's treatment of Dore in that application was improper. He characterized
Dore as impudent, his arguments as "idle quibbling" and his application as
"totally ridiculous" .280 After the hearing, Dore did three things. First, he wrote
an extremely angry and personally abusive letter to Boilard J.:

you made comments about me that were both unjust and unjustified, 
scattering them here and there in a decision the good faith of which will 
most likely be argued before our Court of Appeal. ... 

lf no one has ever told you the following, then it is high time someone 
did. Your chronic inability to master any social skills (to use an 

m FLS MC Rule 5.6-1, Commentary 3; NB CPC Chapter 20, Commentary 4; LSUC RPC Section 
5.6-1 Commentary 3; AB CC Rule 4.06(\), Commentary; BC CPC Rule 5.6-1, Commentary 3.
Que.' CPC Rule \I\ directs a lawyer not to act in a. 1�1�nner }lrnt is "d��imental to the
administration of justice"; Rule 12 allows a lawyer to cnllctze a legal prov1s1on, contest the
interpretation or application thereoC or seek to have it repealed, amended or replaced". 

279 [2012) S.C.J. No. 12, 2012 SCC 12, [2012) I S.C.R. 395 (S.C.C.). 
280 Jbid.,atpara.9. 
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·ession in English, that language you love so muc-h) h' h h cxP1 
• d· • . . , w 1c as 

lsed you to become pe antic, aggressive and petty in your d .1 1. C'. cal , . . , fl· I I . . a1 y , 1 e, 
, kes 110 difference to me, a. er a , 1t seems to suit you 11 m.1 we .... 

Your legal knowledge, which appe.ars to have earned the approval of a
ceitain number of your colleagues, 1s far :rom sufficient to make you the
person you could or �hould be prof�ss�o�ally. Your determination to
obliterate any. hm�amty. from your Judicial position, your essentiaJJy
11011.existent hstemng skills, and your propensity to use your court _
where you lack the courage to hear opinions contrary to your own _ to
launch ugly, vulgar, and mean personal attacks not only confinns that
you are as loathsome as �us�ect�d, but also casts shame on you as a
judge, that most extraordmanly important function that was entrusted
to you . ... 

Worst of all, you possess the most appalling of all defects for a man in 
your position: You are fundamentally unjust. I doubt that that will ever 

281 change. 

§4.158 Second, he wrote a letter to the Chief Justice requesting that he not
appear before Boilard J. again. Third ( and a month later), he complained
about Boilard J. to the Canadian Judicial Council. Justice Boilard was
reprimanded.
§4.159 For his part, after receiving Dare's letter, Boilard J. made a complaint
against Dore to the Barreau du Quebec, who decided that Dore was guilty of
professional misconduct on the basis of incivility; Dore had violated the
requirement that he act with "objectivity, moderation and dignity".282 Dore
challenged that decision through to the Supreme Court of Canada. The
Supreme Court upheld the Barreau's decision. It emphasized the importance of
lawyers' expressive rights, and the need for public criticism of public
institutions, but also the importance of lawyer civility. The Court held that
while lawyers were not required to be "verbal eunuchs" and had a right and
(perhaps) a duty to "speak their minds freely", they are nonetheless constrained
"to do so with dignified restraint", a restraint that Dore failed to achieve:283 

We are in other words balancing the fundamental importance of open,
and ev;n forceful crit/cism of our public institutions with the need to
ensure civility in' the profession. Disciplinary bodi�s must therefore
demonstrate that they have given due regar? t� �he 1mporta�ce _of the
ex · · ht at 1·ssue both in light of an md1v1dual lawyer s nght topress1ve ng s , . . . . 
expression and the public's interest �n op�n d1scuss10n. As with all
d. · 1· d ·s,·ons this balancmg 1s a fact.dependent and1sc1p mary ec1 , 
discretionary exercise. 
L t t. lly face criticisms and pressures on a daily basis. Theyawyers po en ta 

t d b the Public on whose behalf they serve, to endure themare expec e y 

281 

Ibid., at para. 10. 
282 

Ibid., at para. 60. 
283 

Ibid., at para. 68.
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� with civility and dignity. This is not always easy where th 

i\ 170 
l � • I k d • ·h· e law he or she has )e:n un1a_1

1
�
b
y prov� e , a

d
s 

1
111 t 1s case. But it is ;

er �eels
when a lawyer s equ1 1 num 1s un u y tested that h rec1se1y
particularly called upon to behave with transcendent civ�lito

r she is
other hand, lawyers should not be expected to behav 1.

Yk. On the 
lh 'h e 1e eunuchs. They not on y ave a ng t to speak their minds � Verbal1reely h arguably have a duty to do so. But they are constrain d b ' t ey 

profession to do so with dignified restraint.284 e Y their 

§4.160 Other comments made by lawyers that have been fo d 
law society requirements include describing a judge as a "bigot�

n. to violate. 1285 d h . d 
in a lette opposmg counse an comments t at JU ges are too political h " . r to• P " d h h • • ' ave ties t the Conservative arty an t at sue political ties prevent J
. 
ud 0 

b • "tr h k " 286 I th 1 tt 11.r S · ges from emg ee s a ers . n e a er case, 1vova cotza Barristers, S . 287 h 1 • 
d 1· d d' . . 

oczety v Morgan, t e aw society ec me to isciplme the lawyer beca 
d · h' · use the comments were ma e m  is capacity as a mayor, not as a lawyer.288 

§4.1�1 In Law
. 

Society of Alberta _v: _Engel,28� the disciplinary paneldeclined to sanct10n a lawyer who cntlcized an mvestigation into polic 
misconduct as "purposefully flawed". The panel noted that the comments 0;
the lawyer were well informed, that it had not been demonstrated that the 
comments by the lawyer were untrue, that the lawyer had an honest belief in 
the truth of the comments, and that, in any event, the comments were neither 
"extreme or inflammatory" nor "abusive or offensive or unprofessional".290 

§4.162 Similarly, in Law Society of Yukon v. Kimmerl/91 the Law Society
declined to discipline the lawyer acting as Minister of Justice who said that a 
judge had been "silly" and had brought the judiciary and courts into 
"disrespect" when the judge had placed a coat over the Territory's coat of

284 Ibid., at paras. 66 and 68. 
285 Histed v. Law Society of Manitoba, [2007] M.J. No. 460, 2007 MBCA 150 (Man. �.A.).
286 Nova Scotia Barristers' Society v. Morgan (20 I 0) NSBS I (�anLII), Complamt, para

�j; 
!(iii) and l(v) See also Law Society of Upper Canada v. Botzuk, [2015] L.S.D.D. N�. 

d 
2015 ONLSTH 143 in which a lawyer was sanctioned for unsubstantiated accusations directe 

' 
• • h • d f disreoardmo the law 

toward the judge and opposing counsel (essentially accusmg t e JU ge O O 

. k (?0l •1
and facts, and bullying the lawyer); See also Law Society of Upper Canada v. Botw ' - ) 

L.S.D.D. No. 63, 2015 ONLSTH 55.
2s1 /b'd . h1 • . • 1 I • th basis for this distinction, whic 
288 The Nova Scotia Barristers' Society did not clear Y exp am e 

b d' · 1- d for. 1 1 • • le that lawyers can e isc1p me 
seems prima fiacie inconsistent with t 1e genera prmcip 

1 • duct the . . 1 be that as persona m1scon , . personal as well as professional misconduct. t m
�
y 

I d ' ot explain its decision in this
behaviour did not warrant discipline, but the N�BS sim�

d
y 

h
�es 11 

ofe�sional capacity the Law
l . I • I er actmg outsi e is pr 

respect. In a case a so mvo vmg a awy ' . . fr embership in the Society rather
Society of Alberta agreed to allow Ezra Levant t? re�i�n on

� 7t1e Human Rights Commission:. • h I • t bout Levant s cnt1cism o . d' " 
than proceed ing wit a comp am a ' . . despite 2 complaints still pen lllg ,
"Law Society of Alberta accepts Ezra Levant's resignation 

CBC News, March 2, 2016. 
289 [2008] L.S.D.D. No. 173. 
2,,0 Ibid., at para. 71. . . . law er was, like Morgan, arguably not actlllg
291 [ 19881 L S D D No I. Note that 1n that case the_ Y 01 commented on by the panel. • • • • • " ·t f the situation was n 

in his capacity as a "lawyer • That aspec 0 
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I a. d been hung by the government in the courtroom. The f aw
, 111:11 ' 

!.J 

:11111� 
• ,, id thnt

icielY sd S< 11 is the rnsk of this C�mmit�ec �o balance the competing priorities; <m the
, 1,,,nd the members obligation to so conduct himself as to not harm

()flt: ' I f . the standing of t�,e lega pro ·ess1011 general I� o� bring the administration
t: 'tistice into disrepute and on the other his freedom to make fair and

0 J • I • f h. . h 292 reasonable comment m t 1e exercise o 1s ng t to speak out. 
I t context the Committee found that the comments were not conductIn t1a 

deserving of censure. 
§4.163 Traditionally, courts have _ also had the power to discipline lawyers
for inappropriate co?;1ments �b_out Judges �?d the legal system through the
contemJ)t offence of scandahzmg the court . In the leading decision of R. v.

Kopyto,
293 however, the Ontario. C�urt of Appeal held that that offence

s then understood was unconstitut1onal. Kopyto had been convicted of
:candalizing the court for saying a judgment was "a mockery of justice. It
stinks to high hell. It says it is okay to break the law and you are immune so
long as someone above you said to do it."294 He had also said that there was no
useful recourse to "this charade of the courts in this country which are warped
in favour of protecting the police".295 Justice Cory described these comments as

... in the poorest possible taste. It was no more than the whining of an
unhappy loser. It was unreasonable, unprofessional and unworthy of
even the most marginal and most recent member of the profession. It

• d d' ful 296 was, m a wor , 1sgrace . 
Nonetheless, he vacated Kopyto's conviction for having made them. Cory
held that courts are properly subject to "comment and criticism" and are not
"fragile flowers that will wither in the hot heat of controversy".297 As a
consequence, the only sort of conviction for contempt that could be upheld
would be of the nature of sub Judice - that is, statements which
"demonstrate a clear and present danger to the administration of justice"298

in an ongoing proceeding. Houlden J.A. would have gone further and
eliminated entirely the idea of an offence of scandalizing the court, while
Dubin J.A. would have narrowed the offence, found Kopyto not guilty of it,
and maintained its constitutionality.
§4.164 Subsequent to Kopyto a lawyer has been convicted of contempt for
statements in court; however, the case had the rather extraordinary facts of
the lawyer urging those in attendance at court to attack a sheriff arresting the lawyer's client, while at the same time the lawyer shouted out allegations of

292 
lbid.,at5. 

293 
[1987] O.J. No. I 052, 62 O.R. (2d) 449 (Ont. C.A.). 

294 
Ibid., at para, 7.

2
95 Ibid.

296 
lb .d 1 . , at para. 21. 

297 
Ibid., at para. 33.

298 
lb 'd 1 ., at para. 85. 

-

88



·--------

lJNl>P.RSTt\NDINU LAWYFRS' fl;l'f!lr·<._,, ----- ----- • - �
�Al>A 

. . 2'J'> 
---- ,.__ 1 �.i
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been suffering from u mental disorder at the ltme. Und t() have
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is area 
\ega\ system. Unless a lawyer has created a nsk of pre
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. to the 
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. . ISc1p)j proceedmgs agamst t 1at awyer are mapprofcnate. On this ba . nary 
argue that Histed v. Law Society of Manitoba, 

00 the bigot case ;is 1 Would . • • d b' h ' as Wron l decided. Descnbmg a JU ge as a 1got to anot er lawyer in a p fi . g y 
. . . . bl' 
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understood as a short hand way of explaining the nature of th{ 1 
a so be 
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er,
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it 
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cou danse om t em emg ma e; wit out sue a nsk of prejudice, discipr 

for making the statements is overbroad and, again, creates the risk m� 
inappropriately suppressing the lawyer's zealous advocacy. 

0 

§4.166 In addition, discipline of lawyers for incivility toward judges and 
courts raises the same concern with regulation of incivility towards other 
lawyers, insofar as it can lead regulators to miss or ignore other more 
significant issues with the lawyer's conduct. With respect to Dore, while the 
outrageous nature of the letter he wrote may have warranted a regulatory 
response, it is also the case that had he written the nicest possible letter to 
Boilard J. his conduct would have been an improper violation of his 
professional duties. Our system of justice rests on the premise that the justice 
it discharges will be both public and impersonal. A judge's life need not be 
monastic, but the intermixing of the public and impersonal resolution of a
case with a personal and private correspondence between participants about
that case, even after the fact, undermines the ability of the system to achieve
the necessary impartiality. In Dore's situation, the matter on which he was
actin:R was still before the court. Justice Boilard was presiding over a related
trial. 

01 1f Dore had sent a praising but also private and personal letter about
Boilard J.'s actions in court, there would be reason to be concerned about the
propriety of that action, and its effect on the fair administration of justice.302 

Would the Crown counsel appearing on the prosecution who later learned
about the existence of the letter of praise continue to be confident that the

2'>'1 U. v. Cram, ( 1994) B.C.J. No. 2258, 99 B.C.L.R. (2d) 127 (B.C.S.C.).
100 Histed v. Luw Society of Manitoba, (2007) M.J. No. 460, 2007 MBCA 150 (Man. C.A.). 
301 Dore v. /Jarreuu du Quebec, (2012) S.C.J. No. 12, 2012 SCC 12, [2012] I S.C.R. 395 at para. 15

(S.C.C.). 
:soi In the United States see Re Gleason, 2012 U.S. App. LEXIS 21248, U.S.C.A. 11th Cir. (2012),

in which the Court held that a lawyer had acted improperly because of his uncivil conduct
before a judge but also because of the conciliatory letter �nd bott!e of _wine he subsequently

sent to that judge. It must be noted, though, that the 1mpropne� m �at case arose m
part because disciplinary proceedings be fore the Court were pendmg agamst Gleeson. See

<http://www.ca \ l .uscourts.gov/unpub/ops/201211433.pdf>. 
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Id be decided on the merits? Surely in a matter before the courtswou • • b . case t that the commumcatton etween Judges and lawyers about thatex.pee • . d . b we whether with regar to its su stance or with regard to how the
atter - d • h I 

· 111 • nd lawyers are con uctmg t emse ves - w1 ll occur transparently. dges a . . . Jtl court or m commumcattons seen by all counsel. This is a basic
in open 1 . . 3

0
3. ment of natura Justice. 

require . 
167 yet at no pomt does the Supreme Court address this aspect of

§4, 3
04 h' • • • c: 

,,5 conduct. T 1s om1ss1on 1s un1ortunate, because the facts of the caseDore 
vided an opportumty for the Barreau and the Court to illuminate thepro 
stion of when the private dealings between lawyers and judges undennineque ' • • 1· D '' 1 • the justice system s 1mpartia 1ty. ore s exc �s1ve focus o� civility denied the

Barreau and the_ Sup�eme ��urt the opportumty_to appreciate the existence of
that issue, or to 1llummate 1t m any way. They missed it altogether.

§4.168 In su�, then, courts a?? �egulato�s ought to continue to be cautious
in their regulation of lawyer cnhc1sms of Judges and courts, and to continue
to take into account the need for public commentary and criticism of the
legal system, and for the role of lawyers as advocates. If anything, an even
greater sensitivity to these concerns would be warranted. Courts and
regulators ought also to consider in any civility case the extent to which the
incivility reveals deeper and more substantive misconduct by the lawyer, and
ensure that those issues are addressed.

6. CONCLUSION

§4.169 Zealous advocacy requires that lawyers provide competent and
effective representation of a client's legal interests, knowing the law and
how to apply it, investigating the client's case and employing their skills to
obtain the best possible outcome in each case. Fulfilling that ethical duty
challenges the lawyer's skills and intellect. It also requires nuanced
understanding of the way advocacy operates in particular contexts, such as 
examinations for discovery, and of the constraints on zeal that arise from 
time to time, such as in ex parte applications or with respect to the provision 
of relevant adverse authority. The pervasive ethic of advocacy also poses 
challenges to regulators faced with lawyers who have a poor grasp of good 
manners and whose behaviour makes the life of everyone in the legal 
profession more unpleasant than it needs to be. In the end, though, the 
paramount importance of the lawyer's duty to his client remains clear, and 
the lawyer's constant orientation should be towards ensuring that duty is 
fulfilled. 

303 See, e.g., International Woodworkers of America v. Consolidated-Bathurst Packaging Ltd.,
(1990] S.C.J. No. 20, [1990) 1 S.C.R. 282 (S.C.C.). 

304 This is probably because Dore had no incentive to point out other bases for finding that he had 
engaged in professional misconduct. while the Barreau was equally unlikely to point out
inadequacies in its o�n j�dgme�t. _It is nonetheless somewhat surprising that no judge on the
Court independently 1dent1fied this issue. 

-
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independence of the Bar as a 
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Stitut1ona r1nc1p e 1n Canada 
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pATRiCK /. MONAHAN 

A. INTRODUCTION 

It is widely undersrood and accepted that an independrnt legal pro­

fession, like an independent judiciary, is a fondamental premi<c of the 

Canadian legal syscem. The independence of the Bar has been recog­
nized as essential to the maintenance of the rule of law and the proper 
functioning of the administratio11 of justice, as well as being one of the 
hallmarks of a free and democratic society. Its roots can bl: traced b..ck 
to thirteenth century England.' 

Each province and terr itory in Canada recognizes 1heself-governing 
status of the legal profession> th rough the establishment of an auiono­
mo•<!S regulatory body with powers to, amongst other things, ~ontrol 

f I • oal entry to the profession, establish and enforce standards 0 • pro ess•~ 
t1induct d . f . b ., Yet thes~ various , an undertake discipline o its rnem ers. 
itatut . d I or repeal by ory regimes are potentially subject to amen men 

I Se, l d ' • ·61 C.,11,1&\JO a,, R<v\(w 

7 
c erm.,n, "The Independence of ,he Judlti•'Y M, • 3~ 

~ at 716-78 ·-,·,1 
' •• • • nd=""',"' wotc th . . rd d asf>'Jongu ", , 
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at the regulauoo or the legal profession 1s ,,g, e . 1 dod ·• provirr-»1 
JUr Sdic:c h r,ss.ons inc u I II 
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tii,11g,d. 
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Us/, Col · . r paras, 3, '"".f2 1 
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. . ·[-illlrCS of the provinces and territories ,... 
ecttvc Lcgis • . 1 1 • ' nu L thl' resp . thl' cs tcnt 10 wh1c 1 I 1c a11lo110111ous illlcl I s l,,c 

• 11 an<cs as to b 'd ndcp qucst1C1 • 
1 1 ,al profession c;in c s,11 to be a constlt .1 en. 

,. l status oft ic cg . . C . d· Tl , lit ona1 o,n . , tory imperative 111 ;ina ,1. 11s paper att a1 
onnosed 10 a st ,1111 . cn1p1s t 
pr 1 . • ipor1anl question. o 
< nd 10 t ns Ill , , . 

re.I)(' . ,.11 review a variety of written and unwritten I 
The papei 1" . • . e crncn1$ 

d
. C<mstit11tio11 that provide const1 tut1onal protect! 

of the Cana ,an B . on ior 
. . 1 r the independence of the ar. I first explain the d'f' 

the pnnc1p e o 'b d h 1 ,er. 
"bl meanings that can be ascn e to t e term "independ 

~~c • • -
B 

" 1 tlien araue that the Constrtutron assumes and in of 1he ar. 0 some 
·pr4 ss1,• requires the independence of the legal professio 1 cases e~ , . , . n, n 

ihe sense of safeguarding legal counsels ability to act as an indepen-
dent. competent, loyal and fearless advocate on behalf of his clients. I 
also consider a broader meaning of the concept of the "independencc 
of the Bar," namely, the self-governing and autonomous status of the 
legal profession as a whole. Although I conclude that the self-governing 
status of the profession is not a constitutional requirement in Canada, 
I do argue that the legal profession's independence from government is a 
fundamental precept of the Canadian constitutional order. In this sense, 
there would appear to be constitutional limits on the extent to which 
the executive b~nch of government could attempt to assume direct 
regulatory control over the legal profession. 

B. UNDERSTANDING "INDEPENDENCE OF THE BAR" 

Although the term "independence of the Bar" is frequently referred ta 
in judicial opinions and legal commentary, its meaning varies with the 
context in which it appears. In considering the constitutional sources 
~or th~ concept, ii is useful to distinguish between two different sense! 
111 which the term •independence of the Bar" is often utili:z:ed. 

On one narrower interpretation the "independence of the Bar' i! 
use~ to refer to the freedom of individual lawyers to give advice tc 
their clients I b revc' . . . or to act on their clients' behalf in a way counse e 1 

• 

,s JUS
ttfied by the objective situation rather than having their adviCf 

tempered by matt h ' sider· 
311·0 

Th ers I at counsel does not regard as a proper con h 
n. us th· fi f to t < 

lawyer's b.'
1
, is ' st use of the concept of independence re er~ . , ,,1 a 1 1ty to pro • d f' . . • 1i11g10• as well vi e e 1ect1ve representation of clients '" 

as non-litigio I ssure. us matters without improper externa pre 
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., be recognized that a lawyer's indep d •hotl u en encc ca L 
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only by improper external pressures b n ue COlll-
·sc n I b rought to b 

11
ror•11 t or others, but a so y a failure of the 1 . ear by 

,,n men . awyer to tak 
&"'vc . dc•pcndcnt stancc m regardtohisorhercJ· , easuf. tlY rn rents own· 
ficicn . retation of the term "independence of the B r'' . interest. 

f
hiS ,nterP b h I a ISCaptured . 

·ng commentary Y t e ate Professor Arch'b Id C rn 
the follow• 1 a ox,• 

•. dependent lawyer" owes his client a duty of lo I b 'fhe 1n ya ty, ut he or 
• lso stands somewhat apart, partly because a degr•e of d 5,,e a ' c1ach. 

t 
enables the lawyer to serve the client best but also I b men , . part y e-

cause the lawyer's calling carries a professional obligation al!O 10 

serve other, larger, and more diffuse interests than the client Imme­
diately recognizes and which the client may even pref tr 10 disregard. 
A modest statement of this ideal was found in old Canon 32 entitled 
'The Lawyer's Duty in its Last Analysis," where we used to speak of 
ourselves as "ministers of the law" obligated to render no service and 
give no advice "involving disloyalty to the law ... or deception or be­

trayal of the public." 

Likewise, the Chief Justice of Ontario Advisory Committee on Pro­
fessionalism has characterized "independence" as one of the "building 
blocks'' of professionalism.5 The Advisory Committee identifies inde­
pendence as connoting the ability of the lawyer 10 exercise professional 
judgment with respect to a particular client and the obligation to a,-oid 
conflicting interests that may affect the lawyer's loyalty to the client 
This requirement of autonomy is said to flow from "the professional's 
distinct ive relations of trust and authority with clienis --and his or her 

need to exercise independent discretionary judgment'" 
There is, however, a second and somewhat broader sense in which 

the term "independence of the Bar'' is sometimes employed. This broader 
view refers to the independence of the profession as a whole and its Sia• 

◄ s . ~ ............ ·n n, 

l
•c Archtbald Cox, "The Conditions ol lndependtn<• lo< ih< L,s•I ""'' "'.-- ~­
•wyer's p r Ou!~" (Alll<OC•• =' 

A. ro,,ssio11al lndtpt ndtncr. Pmtn< ThrtJulfururv • • 
sociation, 1984) a, 

S Chier J . 53• r Working Group 
OQ the ushcc of Ont3rio Advisory Committee on Profudon.i ism •. 0c1obcr :i:001. 

,,... 0..Rnitlon of Professionalism. "Elemen<s of Prof<SSlonallsm 
1
. 1• m·~onlin<• 

ISOd D,cc ._ of prof«11••"' 
.,., m.,.,, 2 001 and June 2000) at 4-5 ("Elements 

6 Rob:lsuc.on,ca/medla/third_colloquium.iiin_vorro,pdl. Th , Wor<h S,v-
1 Gordo t "C I b Savtd? Ar< <) i1>g" ,,
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1 , an Lawyers' Profossional Va ues e 
, <lobe ) 1· • , l'sm" i&/,1. 31 J. 
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r , •no p;ofcssion. Professor Cox describes th·. b asa sd .govern, o ,s ,,,.,._ tus . r the term "independence or the Bar" as follows>. ·--, interp~ta1ton o 
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. ,_.,_,, ol chc legal profession we also mean lrccdom r Br ., .... .,. • - .. -• . , ron, • 
1 coninil In chis sense an independcn1 legal profes • govtn\RWll • 

S)On• is s,11-e<"'('flliog. lcs mcmb<rs. bound cogcther by • common special . . and cradiclon sec condlllons for en cry and standards of c tn1mng • 
on. duct ,nd impose discipline upo~ Incompetent or wayward membon_ This Is che crodicion thac we have lnherlled from the English bench ,nd l»r. adapted 10 a much more diverse profession performing many different soclttal functions than the English barrister, and ~ lied through very different instltutional structures and in an altogether 

dilfertnt milieu. 

Professor Cox favoured the independence of the Bar in both the narrow and the broad conceptions described above. In fact, Cox was of the ,;ew that Individual lawyers would be In a position to provide in­~pendcnt and effective advice to their clients (the narrow conceptioo) onl)• ff 1he profession as a whole was independent and self-governing hhe b~ conception). At the same lime, Cox believed that the legal profession would be able to retain its freedom from outside control only if ii cuhivated in its members a high sense of public obligation over and above the pursuit of the client's self-interest. He favoured strengthen• ing an<I spreading amongst the ranks of the profession the ideal of the lawyer as a follower of an independent public calling.• 
Note that Professor Cox referred to the institutional independence of the legal profession as Involving •freedom from government control' There arc obviously a vuiety of ways in which such freedom can be achieved. In Canada, this has traditionally been embodied in provincial s~tutes that delegate the power of self-government to the legal profes· 

"
00

_ through an autonomous body with authority 10 regulate lhe pro­ksston In the publ' • 
y well b IC interest. But, as discussed below,9 there ma c othe.r ways- 1 I , d encJence Iron, not nvo v,ng self-regulation-in which In ep govcmment control can be protected. 

7 c.,.,•bo..no,. OI Sl·S◄ 
I The Oicf Ju11it• ol On1 .i:. . 1 ld<fll•fi<S lhis broadt .~ Adrisory Committee on Pl'ofess:lonallsm a so tttd-r mc.anlne aurlbu1 d it•• '"II"' 11'11 a high de • c 10 the term lndtpende.nce.. rcfttrlnl to d t,y sttl-rc .. ,lac. •

1
~~ IUtOnomy from external control och,r than those impose ... IOn. ""'t"Ele f ? ~ diktassioft mtnls o Professlon.alasm.· i boYc notes al 4• •l'kitr lris:citutlon,I Independence and Self•ftcg:ulation bdOW. 
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,n anada l2.l 

'h functions of self-governing associations can th 
1 c d . ., 

1 
emselvesb 1 . two broa categories: rcgu atory" and "re • c as. 

·Aed ,n presentative'" R 
s1 functions involve control over such matters as • eg-
ulatorY_ning, rule making, monitoring and enforceme t entry standards 
and tra1 . f . . n ' complaints and 
. . line. Representative unctions include represent . , 

d,sc1p h . . I f at,on ,n areas 
h s defence oft e pnnc1p es o the rule of law the• d 

sue a . ' m ependence of 
. diciary and the mdependence of the legal profess· . 

che JU . 'd" d . , . ion, promoting 
Ss to J·ustcce, prove mg a vice on policy issues forgo acce . vernment and 

promoting public understanding of the citi7.en's legal right,. 111 C!~ada 
both regulatory and representative functions have been conferred 

0
~ 

the legal profession's self-governing bodies, with no requirement that 
the bodies exercising these functions be segregated from each other." 

c, INDEPENDENCE AND EFFECTIVE REPRESENTATION 

1) Introduction 

Lawyers have an ethical obligatior. to provide independent advice and 
representation to their clients. This obligation is recognized in codes 
of conduct developed by the legal profession in Canada," as well as in· 
ternationally. '3 The provision of independent advice and representacion 
has a number of distinct aspects, including the duty to act as an ad· 
vocate who will "fearlessly raise every issue, advance every argument, 
and ask every question, however distasteful. which he thinks will help 
his client's case."" Independence also entails a duty to maintain loyalry 
to the interests of the client and to avoid conflicts of incerest. As ch< 
Supreme Court of Canada concluded in R. v. Neil, ·[t)he value of an in· 
dependent bar is diminished unless the lawyer is free from conOicting 

U) The? d' t' . • f • ns ·s drawn from Sir 
lS mct,on between representative and regulator>' uncuo I A 

David Cl . L Is l"··,s ir. £11~/Jlfd JP .. 
emcmt1, Review of tl,e Regulator·t Fmmewotk for ig:J <' ·• • ~ 

Wales.. Final Report (December 2004) at :.o [Clemenci. foul R,.r-.lrr]. . 
\I In cont r. ssiona.l bodies 3 .-t 

rast. in England under the Accrst to Justi<t A<t ,999 pro e . d O set 
required d· f,·c runcC1oos :in t 
h to istingulsh between regula1ory and r~presenta ' 

,, 5
1 

e,Jl out separately in the annual practicing certifk.1.cc kc-. . 
1
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' 
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·_ . nablcs the l,iwyer to render effective profession 11-
dent ial ,vh1ch c al sl'!-. 

• 10 the client.•• b 
v;ee h • been a variety or sta tements y Canadian C-Ou . 

There ave h I I rts, in 
. 1 • 5 reme Court of Canada, w le 1 iave recogniicd th • 

eluding 11c up . . I d . d· at the 
d r the Bar plays a cnt,ca an m 1spensable role . indepen ence o . . in the 

. d • istration of jusllce and the maintenance of the r 
1 effecm·c a mm u e or 

. "-· ample in Canada (Attorney General) v. Law Society 0 , •··· la"·· "" ex , . . , '""· 
ish Columbi,,,•; the Supreme Court or Canada, m a unanimous judgrn,nt 
"-rinen by Estey J., made the Following reference to the importance or 
the independence or the legal profession: 

The indeptnd•ncc of the Bar from the state in all its pervasive mani­
festations is one of the hallmarks of a free society. Consequently, regu­
lation 0£ 1hese members of the law profession by .the state mus~ so 
far as by human ingenuity it can be so designed, be free from state 
interference, in the political sense, with the delivery of services to 
the individual citizens in the state, particularly in fields of public and 
criminal law. The public interest in a free society knows no area mo.-. 
sensi1ivo than the independence, Impartiality and availability to the 
general public of the members of the Bar and through those members, 
legal advice and services generally. 

In Andrews v. Law Society of Brlrish Columbia," Justice McIntyre 
took this one step further by pointing out that the independence of the 
legal profession plays an essential role in the administration of justict. 
As officers of the court, lawyers must asslsi the judiciary in the fair and 
effective resolution of dispuces:'9 · 

It is incontestable that the legal profession plays a very significant- In 
fact,• fundamentally important- role in the administration ofjuStice, 
boih in the Criminal and the civil law .... I would observe that in the ab· 
~nee of an independent legal profession, skilled and qualified 10 play 
"' part in tho adml • • f . the nistrat,on o Justice and the Judicial process, - ---

IS R. •· N,it b00213 SC R C rt of 
Cuada). • • • 631 Ill para, 13 (Binnie J. f« a unanimous Supreme 00 

,6 Sec lht C•lf•dian B 4 
t) lt9,8:iJ 1 sc R dr Assoc/al/on Code of Profts.sional Condutl, above note ii. c. • 
,a h989I, SC R. 30,a1 336 IJ•bourl 
19 fb·, • • • 1<3 IAndr""sl '"· u ,s1 .. aa. 
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th• "' • ministration of 
th• law in the interest of the whole community. 

Si ilarli the Supreme Court of Canada in Pearlman ., 
il11 • , v, ,.,anitoba uiw 

,.,,.,v judicial Committee noted that the decision by prov· . 11 . ,.., •• , . 1nc1a eg,sla-
s to provide a self-govern mg structure for a profession Is It' 

1 1ure . . u ,mate y 
designed to protect clt~nts or third par'.lcs by ensuring that only quali-
fied practitioners are licensed to practice in a given professional area. 
Mr. Justice Iacobucci, who delivered the unanimous opinion of the Su­
preme Court, noted the particular importance of an autonomous legal 
profession 10 a free and democratic society: 

Siress was rightly laid on the high value that free socittics have placed 
historically on an independent Judiciary, free of political interference 
and inAuence on its decisions, and an independent bar, free to rep­
resent citizens without fear or favour in the protection of Individual 
rights and civil liberties against.incursions from any source, lndudil]8 
the state. 

On this view, the selr-governing status of the professions, and of 
the legal profession in particular, was created in the public interest." 

2) Independence of the Bar and the Charter 

The right to effective assistance of counsel has been constitutionally 
guaranteed through a number of provis ions of the Chorttr, particularly 
sections 7, 1o(b), and u (d)." In particular, the right to effective assist•~c~ 
of counsel has been recognized as a "principle of fundamental juSt1ce 
~or purposes of section 7 of the Charter." This means that whenever '.he 
interest f •1 < , otected by section so iie, liber ty or security of the person pr b 
7 arc en " • representatiOn Y gaged, individuals have a right to euective 

>o h99,t, S of th t>,o{trsio"'I o,,,. 
• .C.R. 869 at BS, !Ptarlmanl, quoHng from •h• Rrport 

'IIZQtfo1u Co 
:>:t See nuni1tt~ (1980). . . , ht orEffc<th·t As• 

•. aent:rafly Da-..id M. Tanovich ·ch:>rting the Con:stituticri~I R,, 
1St~nce f 

>, •. • ° Counsel In Canada" (1994) 36 C.L.Q. 4o4 • ....... co 
• • ,8., boooJ , S.C.R. s•• •• P"•· 14. 
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effec1ire adminis1ration of justJce and the maintenance of the rule of 
law. For example, in Canada (A1torney Genera_/) v. Law Society of Brit­
ish Columbia.'' the Supreme Court of Canada, m a unanimous judgment 
written by Estey J,, made the following reference to the importance of 
ihe independence of the legal profession: 

The independence of the Bar from the state in all its pervasive mani­
festa1ions is one of the halbn.1rks of a free society. Consequently, regu­
lation of 1hese members of the law profession by .the state must, so 
far as by human ingenuity it can be so designed, be free from state 
ln1erference, in the political sense, with the delivery of services to 
1he individual citiuns In 1he state, particularly in fidd,s of public and 
criminal law. The public interest in a free society knows no area more 
sensitive than the Independence, Impartiality and availability to the 
general public of the members of 1he Bar and through those members, 
legal advice and services generally. 

In Andr=s v. l.4w Society of British Columbia,'' Justice McIntyre 
took this one seep further by pointing our that the independence of the 
legal profession plays an essential role in the administration of justice. 
As officers of the court, lawyers must assist the judiciary in the fair and 
effective resolution of disputes," • 

It Is incontestable that the legal profession plays a very significant-in 
fact, a fundamentally important-role in the administration of juSliGe, 
boih in the criminal and the civil law . ... I would observe that In the ab· 
~ence of an Independent legal profeulon, skilled and qualified to play 
115 part in the adminis1rat1on of Justice and 1he judicial process, the 
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m•Y be called his private function, that is . d . . •n« of what , in a vising O ,. 
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Similarly, the Supreme Court of Canada in Pearlman v M I L 
. • an IOoa Law 

s,,tfety judici~l Comm1ccee noted that the decision by provincial legisla-
tures 10 provide a self~governing_ structure for a profession is ultimately 
designed to protect cl,~nts or third parties by ensuring that only quali­
fied practitioners are licensed to practice in a given professional a rea. 
Mr. Justice Iacobucci, who delivered the unanimous opinion of the Su-
preme Cou.rt, noted the particular importance of an autonomous legal 
profession to a free and democratic society: 

Siress was rightly laid on the high value that free societies have placed 
historically on an independent judiciary, free of political interference 
and influence on its decisions, and an independent bar, free 10 rep­
resent citizens without fear or favour in the protection or Individual 
rights and c-ivil liberties against incursion.s from any source, Including 
the state. 

On this view, the self-governing status of the professions. •nd of 
the legal profession in particular, was created in the public interest." 

21 Independence of the Bar and the Charter 

The right to effective assistance of counsel has been constitutionally 
guaranteed through a number of provisions of the Charter. part'.cularly 
set110ns 7, 1o(b), and u(d).20 In particular, the right to effective 3551st•~c~ 
of counsel has been recognized as a "principle of fundamental jusnce 
for purposes of section 7 of the Clulrter." This means that whenever the 
interests f •t · e . • otected b)• sec11on 0 tie, liberty or security of the person pr . b 
7 are e rr I e"'esentat1on y ngaged, individuals have a right to c 1ect ve r r· 

'• b991I, 1 of rkt Pro{rsti•"'' OrtJ· 
,_ S,C.R. 869 at 887 (P,ar/manl, quoting from the~ 

IJqolloris C . 
lt St omnutltt' (t98,o). R. h( orErfe<lh't As• 

s· t Ctnerilly David M. Tanovich "Charring che Con:slitu,lonal ,g 
lStance re 

>, s., R. v O 0unsei In Canada" (1994) 36 C.LQ. •••· 
• C.D.B, '2000l I S.C.R. 520 at para.>+ 
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. I ~H)N \UAN 

114 ro\1 RI\ t.. • • 

, 1 ~ ·t«ist;mC<' of t·uunscl is ncccs• -11.y r 
, · (11('l' I \ '., t ' • ~ • ,n 01' • 

'"''"'sci. hirtht•1 , , , ·, ·r ction n(dl or the C/111rtc,.'l Thc l'll(ht t • "f,11r 
ar·u,IN'u n ~ n retr 

uial as ~11• ' . r under section 111(b) has bcc11 interpreted I '1J1 
, <lrtl\'l rm111Sr . ·I . , ,1 >roadly 

•""' 10• . 1• ··tor-dicnt relations 11p. 
('(tini: 1hr s<l 1< 1 

,,~ 1"''1 
1 I to the dfcctivc ass istance of counsel in th 

The ,·aluc ,,uac lrt . d b . c ton. 
. . 1 trial w;is ;ibli• ar11culatc Y Justice Doherty i 0 

t('Xl ~if .l COnl11l3 l'I n U. 

},\Jm"5C ,ts follows:" 
. r ,ITectivc assistance of counsel at trial is obvio Thr rnlp('lr1.1m.~ 0 us. 

. 
1 

trust in the adversarial process to determine the truth of \\'(' p ,lC(' l'llr 
. 1 ll•••tions The adversarial process operates on the premis• 

(nnu1,,l ., ""' • 1,; 

lhJI the trulh of• criminal allegation is best determined by "partisan 
,d"ocacv on both sides of the case·: U.S. v. Cronic, 104 S. Ct. 2039 1i9a4), 
p<rStC\~ns ),at p. 2 045. EITective representation by counsel makes the 
product or the adversarial process more reliable by providing an ac­
cu~ with the assistance of a professional trained in the skills needed 
during the combat or trial. The skilled advocate can test the case ad­
,·,nced b)• the prosecution, as well as marshal and advance the case on 
behalf of the defence. We further rely on a variety of procedural s:afe­
guards to maintain the requisite level of adjudicative fairness in that 
adversarial process. Effective assistance by counsel also enhances the 
adjudicative fairness of the process in that it provides to an accused a 
champion who has the same skills as the prosecutor and who can use 
those skills to ensure that the accused receives the full beneAt or the 
panoply or procedural pr01ections available to an accused. 

Where counsel fails to provide effective representation, the fair­
nus or the trial, measured both by reference to the reliability of the 
verdict and the adjudicative fairness or the process used to arrive at 
th• "<rdict, suffers. In some cases the result will be a miscarriage of 
jus.tke. 

Although perhaps already encompassed by the concept of effective 
ass'.stance or counsel, the courts have also expressly recognized that 
sohc,tor•client privilege is a "principle of fundamental justice" that is 
constitutionally p I d ro ecte under sections 7 and 8 orthe Charter. 

l3 L«w(/tt k.acA~I & H l 6S 
14. R,. v IJu;linglt I t;mz " · unod.. (Auornty Central), (200:i) 3 S.C.R. 209 ;it pJ(,l , ' 

JS ( ·s) . ~m, 199SJ :i S,C.R. 206 :u p:ara. 14, 
"'9 '02 C.C.C. ( ·1dJ lS /On C S ,relll< 

Co,,,. olC . d . 1• .Aht S7, This passage was adopted by the 111 
ana a 111 /(. v. C.I) lJ 

• •• a~ note 22 at p.Jl'.J, lS. 

◄ 
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7 
'f'/it' /,u/1:,irmlf tlCtr of tlrr & r 01" Con 1• . 

.t 11111101ral p,-mctplt OJ r. 
.-id:r 125 

,pie in K. v. McClure.'" the Supreme Co 
for cxa:ch ;,f solicitor client privilege Mr Jusr~rt oMaf Canada consid-
1 rhc re • . • • ice )or h 

tic< •nt of u unanimous Supreme Court of Ca d • w O wrote 
·udglTlC fu d na a noted th 1hC J _

1
. 01 privilege is n amcntal to the justice 

5 
' . at so-

. or·c ,c ystem in Ca d 
11e1t the integrity of the administration of justi d na a. In 
h
. view, 

1
. . h ce epends upo th 

,s ole of the so 1c1tor, w o provides legal advice t 1. n e 
·quc r O c 1ents • h· 

un• plcx system. At the heart of the privilege lies th wn '" 
this clo:ust be able to speak candidly with their lawye e concept that 
PcoP e b f II rs so as to en 

I their interests to e u Y represented. In McClure a . d' idua. 
ab c d . h , n in rv J 

h•d been charge wit sexual offences against elev• , who • . f c ,n ,ormer stu-
ts sought production o conndential records from a numbtr f h 

den I d' . , . d o t e 
,omplainan ts, inc u ing in,ormat,on _regar ing the allegations that had 
first been made by one of the complainants to her solicitor. The accused 
claimed that his right to make full answer and defence would be com-

omised by denying him access to this confidential material The ques­
~n that arose was whether the solicitor/client privilege anached to ,he 
records in question should give way to an accused's right to make full 
answer and defence and, if so, under what circumstances. 

In .holding that the circumstances did not justify invading the solid• 
tor-client privilege and that the litigation file should therefore remain 
sealed, the Court noted that solicitor-client privilege had a unique Sta­

tus within the legal system. Indeed, the relationship of confidence~­
tween a client and his or her lawyer stretches beyond the parties and 
is integral to the workings of the legal system itself. This was sufficient 
to distinguish the solicitor-client privilege from other kinds of prhilege 
such as those attaching to spousal communications or the informer 
privilege. Mr. Justice Major noted that previous cases. including Smith 
v. Jones,27 had recognized that solicitor-client privilege is of fundamen­
tal imporcance: 

The solicitor-client privilege has long been regarded•• fundamentally 
important to our judicial system. Well over a century ago in AnJ'rson 
"· Bank of Britislt Columbia (1876), 2 Ch. D. 644 (C.A.). at P· 649· ,he 
importance or the rule was recognized, 

The b' . h. h as by reason of 0 Ject and meaning of the rule ,s I is, c at • • 
th 1. • • can onlv be e complexity and difficulty or our law. ,ugauon • 

>6 I 
•0011,sc 

>7 h99<JI , : _-R. HS IM.-Clurel. 
S.C.R. 455. 
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rt l l• ird bv 1m,k.sional men. ii ls nbsohndy 1 J\l'\l>J'<" , . ,"t,n,,, . . 1ccc-s .. 
11

, in ..,.,kr h> prosrnttc his nghts or to d , sar. thdt a Ill, ... C'1t"fld 

If I l 
'

n lmi>rot>er claim. should have recounc to h 
h1msr n'\fl ' • t C' 

. ., 1,nilrs~~•n•l l.,wycrs, ... to use a vulgar Ph ..1~.s:,~c.-n<."<' "' rasc.-. 
that hr ,hould be ,bk to make a clean breast or It to the gentle. 
mJn ..-1><,m hr C'<llm•lts with a vlrw to the prosecution of his 
d,im. ,,r thr s11t,stantl,iting ol his ddencc ... that he should l>e 
abk 10 plJ("(' unrestricted and unbounded confidence In the 
prt'fessional agent. and that the communications he so makes 
to him should be kept secret. unless with his consent (for it is 
his pri"ileg•. and not the privilege of the confidential agent), 
,hai he should be enabled properly to conduct his litigation. 

(paragraph )l) 

Mr. Justice Major went on to conclude that solicitor-client privileg, 
qualifies as a principle of fundamental justice under section 7 of th, 
0,Jrter. While solicitor-client privilege is not absolute, he conclude, 
that the occasions when it should yield are rare and that the test is ; 
stringent one. The circumstances in the present case did not justify set 
ting aside the privilege and, therefore, the trial judge should not hav, 
ordered the litigation file of the complainant produced to the accused. 

Subsequently, in Lavallee, Rackel f/7 Heintz v. Canada (Attorney Gen 
erafJ.'1 the Supreme Court of Canada considered whether search pro 
cedures prescribed by section 488.1 of the Criminal Code constitute< 
an unreasonable se~rch under section 8 of the Charter. The basis of th< 
challenge was that section 488.1 would require the production of mate• 
rials possibly protected by solicitor-client privi lege without providilll 
adequate protection for the privilege. Madam Justice Arbour, writin1 
for six members of the Court,•• held that solicitor-client privilege i, 
a principle of fundamental justice and a civil right of supreme impor· 
lance in Canadian law. Therefore, in her view, the usual exercise ofbal· 
ancing privacy interests and the requirements of law enforcement wai 

28 Abo·.,c nc,tc 23, 

29 Chief JuWc,e Md...1chlin and Juulccs Iacobucci. M.ijor, Bastarache, and Binnie . . 

L
conBcun~d in Albour J:~ judgment finding t. 488.1 unconstltuclonal. Although Jusucc 

t t-1, With whom J t' 1 'H d' tcd us •ccs .. tureux-Dub~ and Gonth ier concurred, issen 
0

: ibe co~Slitutionality or J. 488.1, tht dissent did nor disagree with the ,naJorlty'$ he 
c aracttfl2.atlon of th • ticul;ir, l 
•xt 

I 
e •mportanct of solicltor-cflcnt prlvilcge. Sec, In par 

ran rom Jus1ict LtB I' j d e s u gmcnl below at note 37, 

-
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Tift' t,,,lr.1.1t111lr111:e fl{ thr /for II ( 1 C 
t ,,nm rt11Ji,mol P. 

Tilf(ipfo ,,, (' 
,011,14a tlJ 

, ticularly helpful bcc~usc the privilcg, . . . 
1 p,1r cJ . c 1s a posir 

,,o forcc1T1Cll l an not an impediment tr, it I h _- ive feature Qf 
1111' en , I • n er view 1· 
' lvilcgc must rcmam as c ose t() absolute . , so 1citor-c1;. 
11t pr . . as Poss1bl 

c cc, Since section 488.1 did not minimall . . e to retain its 
rdcvan d Y 1mpa1r sol· • 

·vilegc, it amounte to an unreasonable search ands : ic1t,ir-client 
pn t'on 8 of the Charter. • eizure Contrary 
10sec, . . 

S. , ilarly in Wilder v, Ontario Securities Com . . 1n , m1ss1on," th O . 
1 of Appea I considered proceedings brought b h e ntano 

cour (OSC) d· Y t e Ontario Se . ·es Commission to 1scipline Mr, Wilder a . . cu, 
rill f • , securities law er 

ting on behalf o a corporate client. In the course of h· f . Y 
ac h d . is pro ess1onal 
d ties Mr. Wilder a written a letter to the OSC setr 
u ' I mg out certain 

f ts on behalf of his c ient. It was later alleged by the OSC ·h 
ac . . • atthese 
"'cts were m1sleadmg and the OSC sought to reprimand M \"'Id 
1e1 1 r. ,.,., er un-
der the Securities Act. Mr. Wilder argued that the OSC's po»·er 1 , " o repr,-
mand should be interpreted as not applying to lawyers acting in their 
professional capacity because, inter alia, this would be an intrusion into 
the Law Society's power of regulation. 

Both the Divisional Court and the Court of Appeal rejected this sub­
mission on the basis that tribunals such as the OSC have the power to 
enforce the terms of their enabling statute against all persons equally, 
including lawyers. However, in the course of its discussion, 1he Court 
of Appeal noted that the powers of the OSC were subject to the main­
tenance and protection of solicitor-diem privilege. Speaking for 1he 
court, Mr. Justice Sharpe held that, on a case by case basis, the OSC is 
required to give appropriate consideration to solicitor-client pri1•ilege. 
which is a fundamental value of our legal system: 

The OSC, like any other public body exercising scaiutory au1hority. 
must ensure on a case-by-case basis that 1he substantive legal right 

to solicitor-client privilege is respected. In my view the OSC mu;t ex· 

ercise particular caution where it decides to proceed againSt both the 
lawyer and the lawyer's client. Such a situation creates an inh<rent 
da h I h 1· t's confidenct m or· nger t at the lawyer will have to revea t e c ,en . 
der to mount a full defence. The OSC should avoid creating a dynanuc 
wh r · h r forgoing the r,sht ere the lawyer is placed in the dilemma o eit e . 
to d f . h • teres1sof thechent 

e end his or her own interests or harming t e'" 11 b that 
by d' I , h a ·e it niay we • tSc osmg privileged information. In sue a c ' • 

lo boo I 1' SJ O.R, (3d) 519 IIVi/,krl. 
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J) Independence of the Bar as an ~nderlying Constitutional 

Principle 
. ••• to ch

3
racterize the right of access to effective assistance 

Is it poss1111c . • • 
of indcpcnd~t legal counsel as an underlying constttullonal principle 
~-hich .ipplies more generally In Canadian law. and not just in the spe­
cific contexts of sections 7, 8, 1o(b), and n(d) of the Charter?'' 

In face. there is judicial support for just such an expansive applica­
cion ohhis concept. Of parcicular significance is the litigation surround­
ing the consticutlonality of the Procttds of Crime (Monty-Laundering) 
Acr. i0<w." This 1,gislation created the Financial Transactions and Re• 
pons Analrsls Cenrre of Canada and empowered It to gather informa­
tion concerning money-laundering, including •suspicious transactions; 
and 10 share chis information with domestic and international law en­
forcement agencies. Regulations enacted pursuant to this legislation 
made legal counsel subject to the requirements of the Ac t, including 
the requiremMt 10 report suspicious transactions to the Centre. Ir was 
argued thac ctrtain provisions of the legislation imposed duties on le· 
gal counsel that were unconstitutional because they violated the pro· 
tccted right of an "independent bar." The Federation of Law Societies of 
Canada brought an application for declarations that cer tain provisions 
were unconstitutional and, further, sought an order for interim relief 
oxempting legal counsel from the operation of the regulations until the 
hearing of an application on the merits. 

1
. lnfgranting the application for interlocutory relief, Mr. Justice Cul· 
rty o the Ontario S • C I ·m upenor our! noted that the legislation clear Y 1 

• 

- ---
!1 Jn R.t{trr11u 1., Sttns; d 

rtcognlttd I hat 
1
~ on of Qu,bu, ri998} 1 S.C.R. 217. the Supreme Court of C,nri ad 

11rallun dtmoc, e .,~ ac tea~i rour such unde:rtylng constitutional prtncipltS: (e , 
' •q• con,1 it 1 • J • • fl,C)fil)' 

right~. Howtver rhi~ r· u iona J$m and the rule orliw. and pl'otcctlon for 
1
'
11 

JJ: S.C. JOoo , ,u was not c-.xhaustivc . 
• • 17, 
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·tJ,r /,tMfN,,JnKr oj tltr lhrr • ., • C.0.Slhlll"-J hi#d,,k 
J. ( ~ 129 

n and altered the 1radl1ional relationship be 

p1n~cd uf)~ien<s." In his view, the legislallon did 001 
1
"'•

1
•nsof1titors 

, rhclr c "d mere y 0Vcrt"· 

"'"' thlcul duty or conn entiality, but uruclc 31 th I ""'• 

.,yet's c . .1 
c awycr's d 

1.1 1 
a nd ihe clients pri v, ege against sclf-incriminar uty 

of loya 
1
~·ple tha t lawyers should be Independent ofgoser ""'· as well a, 

hC pr10C1 r I nmen1. Justice 

t noted 1ha1 the duty o oyaltywasaffected nor 0nly 1... •-

ei,IIIIY 
"'l' ""' obliga, 

ake secret reports lo government about a client's t . 

tiO'I co'" . . . ransactions 

Jso because of the rnev11able rnvolvemenr or the lawyer' • 

t,ut • . . .1 
s Personal 

Sis and potentral l,abr lly 10 severe penahits for non,,,,,,,.,,. 

1n1cre h . . -•-,, -.nee. 

I,. Cullity noted that t e relat1onsh1p between lawyers d h . 

~I-
• ~l~r 

,Ments 15 of fundamental importance 10 the rule of Jaw and thai there 

i< • public: interest in maintaining the lawycr/cllen1 relationship as one 

characterized by Independence, loyalty, and conRdentialiry, 

The position of the Federation Is 1ha1 the lq islulon cons111ut,s such 

..,exceptional and direct •"•ck on the solici10r-dlcn1 rcl11ionshiptha, 

ilS cff,cts out weigh the undoubted injury 10 •h• pub!.: ln1erest •h•t 

would resuh from the grant of the 1empo.-.ry ••t'fflpllon reques,.d 

In agrccina with this position, I am inOucnc,d by my Judgment of ,he 

fundamental importance 10 a federal demorn,tic sod<1y of 1hc Issues 

it •••ke-,affecting •• 1hey may do <he administrotioo of julli<e and 

the rule of law-th• emphasis 1ha1 has been given in ptt\i<M case,. 

In 1hls Jurisdle1ion and elsewhere, to the value of ,he tnddenu of !he 

pn,/csslonal relatlonship that will be ovcmdd•n by 1he legislation. ,he 

S<\'Orily of the harm 1ha1 will have been inftictcd if ,he leg!,l41ion is 

ult!maiely held robe unconstitutional and. in panlcutar. its immedi•te 

effect In Imposing obligations to which penal sa nciions are ,11.Khed. 

{paragraph 51) 

Courts in a number of other provinces also granted rtlid from 'he 

~perauon of this legislation against lawyers on a temporary basis. not• 

rng th• significant Impact that the legislation would ha,·• on soli<ltorl 

~t Privilege." 
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1}:% r\11:h · tr.. I ,\h\:'\,\tlAN 

. . • h1 i1rn hi11dr,m<'t'. h.1rassmcn1 or h11pro1,cr h • withou< 111, 11\H( ' • _ lll'r(c,-
1,on~ . l O th·t1 •1i:l<>wn11n<'nls shall recogni:r.c and • m·c~ ("-<'t <H.ll1 ,t, ; ,m ' . rc,.'-Spect 
r • • -~lions ,md nmsulrntmn bctwc<'n lawyers il nd 

1 1hll ,II n,mmium, • . 
1 

• , t lei, 
' ' . 1• 1 ('·r l>">kssional rckt11011s up ar<' confidential" (s . 

rlkill'- w1C un 'l 1 _ _ ect,
00 • h 1 LIN /l.1<ir l'ri11rlpl,·s refer to guarantees for the f n l. ful't ~r. I 1<' • . . . . . . . 1111c. 

fl •. • rs out5idc of the ad1ud1cat1ve oi ht1gat1on context" IH.'~m1'S O ,,\\ \(' .. · · 
' h Anc,ct i< the Cchl,· of Co11ducr for Lawyers i11 tltc Euro T" t < s.,me , 11•· • JJ<an 

d I .a lw th,· Consdl des 13arreaux de l'Union Europeeo . ( r.h.,r.. J op t'll ., C 11'1 

,o$$ \and ,,m<'ndcd ill 2,,02) .is a statement of the common rulu Which 
appl)· 10 Jll lawver, from the Europ:an Econo_mic Area whatever &r or 
Law Society thrv belong to in relauon to their cross border practice"<! 
(s<'<t,on 1,3.,1. The Ell Code of Co11due1 states that a "free and Indepen­
dent profession. bound together by respect for rules made by the pro­
f=ion itself. is an essential means of safeguarding human rights in face 
of ,he po"~r of the state and other interests in society (section 1.1). The 
Code identifies ·independence" as a "General Principle" that applies to 
, ll mem~rs of the profession: "The many duties to which a lawyer is 
subject require his absolute independence, free from all other inAu­
ence. especiall)' as may arise from his personal interests or external 
pressure. Such independence is as necessary to trust in the process of 
justice as the impartiality of the judge• (section 2 .1.1). 

Confidentiality is recognized by the Code of Conduct as a "primary 
and fundamental right and duty of the lawyer" and the Code notes fur-
1her tha, 1he lawyer's obligation of confidentiality "serves the interests 
of the administration of Justice as well as of the client" and that it is 
1herdore "entitled to specia l protection by the State" {section 2.3). The 
Code also states expressly that independence of lawyers "is necess.ary 
111 non-contentious matters as well as in litigation• (section 2.1.2) . 

. Thus, 10 the extent that legislatures or governments seek to under· 
mine 1he essemial nature of the lawyer-client relationship, including 
counsel's ethical obligations of loyalty, advocacy, and confidentiality, 

<> Fc,r •-pj• P<"'<. I I~" 
Q • 

1
P e 22 \tatei thilt "Governments shall recognize 1nd respect 

,. <omntu.nk~tJOns .ind . I • . Ith In their 
ol consu ta<tons between lawyer's and their clients w 

Pt' tu,onal rel,uio h· • h,I Iii~ 
hin h n~ 'I> an: tonflden11:i1.~ This Is 'slsniAc.int U-'- it indiciilt1 1 

B I r protettion for~ I , . ' r scc•JonS 1, 
8 ,o(b). and fd) f awyt-r ~ indc:pendeocc to tile specific conccx1s o 

' ' 
11 o 1he Cir r Id 

43 Council ortJ O 
0
' f'r wou bt unduly narrow and lnappropri.att-. 

Lo1,1,yus , ~e ,,~ri and Law Socittitf ol 1~ European Unk>n Codr of Comfoct fot I 111 
'"' ,;u111~an U • ' . 

9
s ;111( 

G Dc:ct-mb mon. l8 Ociobtt 1988 :u; amended 28 Novcmbc:i 19 
tr 1uo2, f.lnlinc-: WW-w.ccbe.or-g. • • 
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·n,r tmlt (U'nt/1.•n, (' "'ti,(! /far ar II (' 
-'"'fllruu,,,,0 , p 

1 , "<Ip/, i,, c....,. 
'll uld he a strong basis for challenging h . 

1,crc wo • 1 e vahdiry r 
I . r govcrnmcnl action. As Mr. Justice C 

11
. 0 <uch leg-

• 1-,11011 ° { u lly stared · 
,s' . o{ /..J1W Societies o Canada case rhc rul f I in the ftd-

1/oll ' C O a, • 
'" h cornerstone of our dcmocralic form of "O , ,s recogniied 
JS I c • • d d o vernment Jusi h 

f law requ ires an on cpcn cnt judiciarv ii 1 _- •s t e 
,ulc o . . ,. a so require1 . 

d t legal profession in the sense that lawyc • an •nde-
pcn en rs must be a . 

Ive independent legal advice to their clienrs free r pos111on 
10 8 • I rom governme irol or other improper externa pressure. In my vie nr 
coO d • h w, any at1emJ>I by 

rnment's to un ermme t e essential features of th 1 . 
gov• < e awyer-d~nt 

Jationship must there,ore be subjecred to very carer 1 . 
re d • h. . u scru11ny. As 
Jack Giles QC. conclu ed m ,s consideration of rhrs Issue," 

~ principle of an independent bar, like lhe principle of an indepen­
denl Judiciary, is an idea that has a fundamental constiiuiion•l charu­
ier. This is so because where ii is interfered with all 01herconsiiiu,;.,11<t 
rights including the rule of law itself are placed in jeopardy. 

It is simply inconceivable tha1 a consti1u1ion which guarantees 
fundamental_human righrs and freedoms should not fi rs1 protttt that 
,vhich makes it possible to benefit from such guaranrees. namdyt\-.ry 
citizen's constitutional right to effective. meaningful and unimptded 
access 10 a court of law through the aegis of an independent bar. 

D. INSTITUTIONAL INDEPENDENCE AND SELF-REGULATION 

1) Introduction 

As noted earlier, the term •independence of the Ba( is sometimes used 
not only to refer 10 the independence of individual lawyers. bu1 In a 
broad, institutional sense that applies to the legal profession as a "hole. 
This expansive, institutional conception refers to the self-go,·erni_ng 
!latus of the legal profession through the various professional bod,~s 
c•tablished or recognized under provincial and rerrilorial law. \\'iih this 
~erspective in mind, is there a basis for concluding 1har rhe self-govern· 
ing Slatus of the legal profession is ii self consritutionally proiected? 

ih • . . h If-governing S1a1us ere 1s certainly support for recognizing t e se . 
of the I I f rhe Canadian can· 

. ega profession as a fundamental feature 0_ . r· la}·son 
s1i1uc; 1 d go Jumct ,n • 0 na order. For example, over 1wo deca es 3 

- - =-
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I 

d •L . .. thr il\<lrprntknn· of th<' l<'gal prorcsslon lrnu, c-,;mocu 
Hnvcr111 . 1 •. A<S"l\ti,1 for 1hr protection or Individual rlflhts•" "•• ('01'1 I\_') •• ~ ,. • • ' ' 

• • 

11 1,.~,at 1\1\,k~, h\11 h,,,.. ,, unlqm• po~ilion in lhc cnm11u,nily 1 •·· 
-~~ uns;,u,hu'\~ f<"J1urt' ts 1h.11 ii .,lt'I\C" Jm01,R the profc:,ssions Is cunccr,,ct1 '"ih pn,,t('\.·Hn~ ,he- 1)("rson ,md pro1u.~,·cy o~ dll:t.c11s from what'"'-'c:-r 

q_liartC'1' thC"\' m.\\ be thtt,ll<'1,cd and prc.,c-mmcntly against the thrcaL ,. ,.,.-~hnl<nl lw 1hc stale. The prolt-clion or rights hos b«n •n hi~ior11r.· functi\'in ,,f the law. Jnd ii is the responsibility of lawyers to c•rn ""' ih.i fu,><1-. In <Kdcr 1h31 they may continue to do so there can l><' nocompl'Omlsc In the principle of the freedom of the proresslon 
fn,-n ,ntt'rf"C'ttrtc-C. lc,t ;,Ion<" control. by government. 

:>lo~ r«cntly. in l <1l>tllt v. ldu, Socitty of Upptr Canada t t al.,• Jusiic.: McKinnon suggested that the self-governing status of the~ ;,rof=ion represen1ed a ·conventional constitutional requirement de s,gn•d to maintain a free society." Thus, while representatives or th public as wdl as the Attorney General have a role to play In the gover nance of the profession. "those voices should not be capable at any tim to control the proceedings of Convocation, by outvoting those bench ers who ue elected by the members of the Bar.• Otherwise, In Justic McKinnon's view. the "constitutional imperative of an lndcpcn~nt ba .. oukl be rendered meaningless." 
In considering this question, it Is once again important to begin b; dirifying i1s 1erms. First, in considering the •self-governing" st~tus c the legal profession, it Is •PJ>ropriate to note that the self-govemil\ bodies In the provinces and territories undertake both "rcpresenta1ivc and ·rcgula,ory· functions.•7 To the extent that professional bodlc wish 10 engage in represematlve functions, these would appear 10 l> 

O C..O, F1n1Jyt.cu1. "'Selr•Govcrnmc:nt of the Legal Prottssiotl-C.in It Continuer (19Ss) , Adv-ooctt Soc.iet)' Journal u. 
4G (2.oo,), S2 0 R. f?d> 398 u paras.. 30 and 37 (S.CJ.). Note that whl1c: 1bc: Coutl of Ap~ Ptal dJlmi1,\c:d u ,ppna from 1h1s deds1on it did not entirt"ly accept the intefpf'C" lt1'°" of Juukc: McKinnon of 1ht statucor,' J)(OYi:sk>n fn the L11w Soc;, ry Act undcr <O<lud<n,;on In •ho us.. s .. hootl s6 O.R. (3d) 413 (C.A.). r, At. noted .abovt, • . 

1 as svch as • ttprt-S("ntalllfe functions Include rtprucmtatk>n narc nd tic dc-(,nct of tht pdnc:.ipl,N ol tht: ruft of law 1he independence- of ,he Jt.fdlciVY 1d ,:, ondtpmd, o( , ' di • '' :tit~ tr~ legal prortulon promoting u;cen 10 Justice, provl og t-J·, .., pc,1,cy • , , _ • r111< •1'" "' ttt"\ "'' govunmen1. Md pn,motlna pubUc 1,.1ndcrs1~ndin1 ° · l,e,g,il 11ghh, 
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, 0110"'7 lJS ., 'tutionally protected by virtue c,f Ch 

,ous~• Nf <l 0rtcr seer 
I ·d, guarantee rec om of expression" a d •

1
• 10ns 2(b) •nd 

2
,d) 

" " • I h n recdo f ' ' 
Pcctlvcly. In part,cu ar, I c Charter's "Uara Ill<> association· 

,cs h .. f b ntec of "f d 
(ion• includes t e recdom to establish b I rce on, of a.sso. 

c1a '"" Su ·h . . . • c ong lo •nd . ociation. c an clssociat1on, once for d rnaunain as 
~ss ' d h . . me . would b . 
d ancc and de,cn t e principles of the rul f 

I 
e •nhlled to 

a v e o aw, the ind 
f thc ,·udiciary and the legal profession prom t ependencc 

o . • o e accessro · . 
vidc poli~y adv1:e to governm"nt, .ind pro,llme public Jllst1n!'.' pro-
citizens' legal rights." " nderstand,ngof 

However, it is evident that those commentat h 
ors w o have ar d that the self-go•1erning status of the legal profossio . . s ue 

• • J h n is a constitution-•IIY protected prmc1p e ave been primarily concerned . h h 
h h . wn t e reg. 

ulatory (rather t an t e representative) function, undertak by 
' • 1· t · I b d' Th en the 

Professions ms ,tu 1ona o 1es. ese regulator, fun,t· . 
1 , .... ions me ude 

the power to _control such matters as entry standads and training, rule 
making, momtor,ng and enforcement, complaints, and discipline. 

Certain courts and commentators who have discussed this issue 
have tended to equate the legal profession's independence with its sta• 
tus as a self-governing profession. Thi~ i,; rhe underst.1nding of pro­
fessional independence assumed by Justice McKinnon in Lab,lk, when 
he suggested that the regulation of the profession must ~ assigned 
to institutional bodies elected by and controlled by 1he legal profes­
sion itself. However, it is also possible to conceive of •independence 
in somewhat narrower terms, as simply requiring that the legal profes­
sion be free from control by the executive branch of govemmenc On 
this second, natrower conception, regulation of the legal profession by 
statutory or judicial bodies is permissible, provided that such oversighr 
bodies are themselves independent of the executi<e arm of the ,me. 
It is this altermtive notion of independence that is reAtcted in )us• 
• F· b omprom,se ,n th• lice inlayson's proposition that "there can e no c 

• . f •. rference k1 alone Principle of the freedom of the profession rom ,n.e • 

control, by government:· b . deRnition 
F • • fessioos are ) rom this perspective, self-govemmg pro d b •Jf.aovem· 

ind r • s net es.. 0 
ependent, but not all independent pro,ess,on fa profession 

Ing R h . • dependence o • at er, the <ey criterion for assessing ,n 
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. • 1 ) N .\UAtlr.' 
lJ6 1•A1·R1n; I •' \ ' • 

.1 •ch the profession is free from dircc1 ll<>v .. 
i~ thC' r ,;trnt to " 11 ., c1 n111c11l 

C\,nux,I. .. · · t the disc11ssion below, l will suggest that the in 
1
. r,, .,nt ll 11x1 C . ' . . . . , • . . ( t!Pc11 . 

. 1 , 1 , 11m,rcssion 111 this n,111o"cr sense is an und, 
1

. 
kn,·c of t " cg., . . l . I er Y1n

8 ' . . 1 .• 1 ·iplc in C;m;ida: 1t 1s t 1e m, e/Je11de11ce or th 
Ct..'ll~tttuciona p1 u l e Pro. 
. . 1 1 •1• ,·on<titution;illy protected, but not necessarily its., 

1 kt-$100 t lJ • " ' . srr 
. , ,1 1 • - Indeed, a proper understandmg or the existing , . c,wcrr.:n~ ~r •• 1 •'· . insti. 

• . 1 ,r,·,n•em,·nts for regulation of the legal profession indic,t rntH_,n,1 • • ~ u es 
th,,t sdf,gowrnment is by no me~ns _absolute, and that the profession 
i< alrcadv subject 10 a number of s1gmficant controls by bodies or instl­
• . . • ·t•ri,al 10 the profession itself. Thus, it follows that thes• a tut1ons ex .. \; r~ 
ran~ements could be modified by the legislature in the future, provided 
tha; the res\llting regulatory structure preserved the independence of 
the profession from the executive branch of government. 

zJ Understanding Self.Government as a Policy Choice in the Public 
Interest 

It is important to begin this discussion by considering the reasons 
why the legislature might deem it appropriate to confer self-govern­
ing powers on a professional body. The relevant considerations are set 
out in Chief Justice McRuer's landmark Royal Commission Inquiry into 
Ci,·il Rights,;• Chief Justice McRuer identified a "profession" as a calling 
whose effective pursuit depends on confidence of two kinds: first, the 
personal confidence of the client in the technical competence of the 
practitioner; second, the confidence of the public at large in the integ­
rity and ethical conduct of the profession as a whole, Justice McRuer 
noted that a profession requires a high standard of technical skill and 
achievement and involves confidence being reposed in the professional. 
Therefore, high standards of ethical conduct must prevail. 

Chief Justice McRuer was of the view that the granting of self-gov­
ernment to a profession could only be justified as a safeguard to the 
public interes1. Self-governing powers are not conferred to give or re­
inforce a professional or occupational status. In his view, the relevanl 
question was not h th . . t·on de· . w e er practJtioners of a particular occupa 1 

SJred the power of self-government but rather whether self-governmenl 
' ' 

5<> R(J)'DI C<Jn,n,fsiio,r J11 uir • . , 8) Vol. 3, 
StttKm •'-" If C q ."I rnto Gv,I Rights: l(eport NQ. , (Queens Printer, 196 

◄, ">C:- • ovc:-rn1ng Pr i . , . • 
o css1ons .ind Occupalions"' (McRucrJ. 
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. ,aJJod11 l!] 
•cssary for the protection of the public c· 

s rice • • • ••en th; ~ Ina lion of the extent and natu re cif self. s Premise, the ., ,ern1 • . 1 . governln• 
uc _ d on profcss1ona bod,cs was a matter , h O P<lwers 10 ~ (errc •or t e St 
cot' • the "granting of self-governmen t is a d ,. . ate. Indeed, In 
hiS v,cw, • "'' Th C«:gat,on or I . . 

I j dfcial functions. us, McRuer recommend d h eg,slative 
anc u •1 f • e I atthe 
. b ards or counc1 so various professions, includ' L govern. 
,ng o f bl ing t,.e '-4w Soc· 

I d members o the pu le appointed by the , , tety, 
inc u e . . '-'CUtenant Go. . 
C ncil chat certa in regulations made by a self-gave, . b ernor,n 

ou • • ntng ody be sub-• 1 to approval by the Lieutenant Governor in Counc·J d 
,cc I f d' • 1· 1, an thatthere ·udicial appea s rom 1sc1p inary decisions made b If 
~ I • Y se ·80vernfng 
b dies Signi fican tly, the Law Society Act was amended in . 

0 • • , 1970 to ll)Co,. 

Porate Chief Justice McRuers recommendations with the 
1 

'sf 
. ' eg, ature 

providing for rhe appo1n1ment of n~n-_lawyers as benchers and appeals 
to Divisional Court on matters of d1scrplme. 

In designing this regulatory structure, it is evident thar the ~gis­
lature was a11empting to balance a number of competing policy goals. 
One important goal is that the regulation of the legal profession be 
structured in such a way as to nourish and support the indeptndence 
of the judiciary, the rule of law and rhe proper administration of justice. 
But these are certainly not the only objectives thar will be regarded as 
relevant to the leg islature's definition of the pubffc interest-additional 
objectives Include the promotion of access 10 justice for all sectors of 
rhe community, the protection and promotion of consumer incerestt 
and the promotion of competition,s> These policy goals are not necessar­
ily incoosistent with continued self-governance of the legal profession; 
however, it must be acknowledged that there is some tension between 
achieving these goals and allocating regulatory funcrions 10 institutional 
bodies controlled exclusively by the legal profession_;, Indeed. ii is to 
Protecr these competing policy interests chat the legisl.iture has empow• 
ered third parties to •supervise," if not scrutinize l aw Societies. 

Wh • d • h • mportance of en considering judicial statements en orsmg t e 1 

the self , . • • • teresting 10 note ·govern ing status of the legal pro,ess1on, 111s in 
th t •b d th self-govem• a many of these judicial comments have descn e • l h 
lno h • ·1 to ihal set ort • c aracter of the legal profession in terms s1m1 ar 
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' 'hi f Jusiice McRuer. That Is, while courts have endorsed tL b,· -.. e < • h h "e Self • 1 statu s of the legal pro,ess,on, t ey ave described thl • go,-<'m ng • b d h • s as a poliC\' choice made by the legislature ase on t e legislature's dettr. min~tion of the public interest. Moreo~er, they have recogn,2cd ~ ,he self-governing status of the profession must be subject to Certain cx1ernal controls or limits to ensure that the variety of competing inter. 
rtts is balanced appropriately. 

For example. In the Jabour case, in which Mr. Justice Estey had lllade 
reference 10 the Independence or the Bar from the State as "one of the hallniarks of Free society; he also described the self-governing status of the legal profession as a matter of public policy within the discretion of the legislature In Justice Estey's view, the reason that th e legislature deci~ to confer self-governing powers o n the legal profession had to do with the unusual nature or lega l serv ices, the fiduciary position of 1he solicitor, and the fact that clients are not in a position to make• 
meaningful assessment of the quality or worth of legal services. At 1M same lime. he noted that conferring powers o f self-government on a prof=ion raised the potential For a conAict of interest between tht interests of the profession and that of the public as a whole. Justice Estey noted that it is typically the case that provincial legislatures wl impose safeguards to ensure that powers or self-gove rnment are not ex· 
ercised in a manner contrary to the public interest. He emphasized that these arc all malters to be weighed and determined by the legislature: 

The gmttal public is not In a position 10 appraise unassisted the ne,d IO< 1,gal s<rvlces or the effectiveness of the services p,ovided In the 
dient's cause by the practitioner, and therefore stands in need of pro· 
<ecllon. It is the establishment of this protection that is the pri~rf 
purpose of the Legal Professions Act, Dfffertnt views may bt held as to 
dst tf/tctivenus of tht modt s,l«ttd by tlu uglslarurt, but non< of th' paniu htrt chail,nttd tht right of the provina, ro tnacr tire legfi/a/i()II. 
It is up 10 th, L,g;s/arur, to dtt<rmint 1/rt admfnistratl~ ttdrnlqlJII 10 bt 
""ploy,d 1" th• <Ktcution of rh, policy of Its statutes. I see nothing In Jaw 
P•lhological •bout the sdectton by the provincial Legislature here ol an administrau • 11y to ve agency drawn from the sector of the commun be reaul.ted s L s sud, I . . • UC:n • sys1tm offers some immediate advantage f as am,1,arity or th bJect o , c regulator with the Aeld, expertise in the su . the services In qu I low i ·strati" est on, cost 10 the taxpayer as the adm n• agency mun, by th h I ace••• • statute, recover Its own expenses wll ou 

---- .... 
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. . . r O Sa eguardiog 

the public mteresl; a right of appeal from decision aff• t· 
... c mg rntmbers 

.. given to the Court; and the confirmation by the P•~·· . 
1 
E 

w •V"f'•nc:1.a xecu4 
tlve, the Lieutenant Governor in Council, of all regulations adopted by 
the Society as a prerequ1S1te to their validity fr is 'or lht L . 

1 • • P eg,s ature 
10 wt.fgh and determine alt these matters and I see no constirut1on11.t con

4 

s,qutnctS necessarily flowing from Int rtgulatory mode •dopt,4 1,y th, 
pnwlnct In legislation validly enacted within Its sovereign s{lkt1t as Is the 
,.,, here. lot 335, emphasis added]. 

Later In this judgment he returns to this theme, pointing out that it is 

up to the province to make a determination of the appropriate CIJO(rols 
10 be imposed on the selr-governing powers of the legal profession, 

The uniqueness or position of the Barrister and solicito, in the com-

munity may well have led the province to select s,ll-adminlstrationas 

the mode of administrative control o~r tM supply of lec•I s~rvices 
chroughout the community. Having said all that, it must b, nmtmbtrtd 
tit,,/ the assignment of administrative control to the field of stl/-dmin&­
tra.tion by the profession is subJect to such imporront prot«livt rtStraints 
•s the taxation officer, the appeal to the courts from ac1/on by tht B,n,h• 

ers, the presence of the Auorney Gtntral as an ex ofAclo mtmbt1 of'"' 
8•nchers and the legislative need of S,Ome or all of the aurl,oriry grant,4 ,o 
th• Low Society. In any case this decision Is for the provinc, ro molt. (it 
336, emphasis added]. 

s· ·1 . d that the legisla-,m, arly, in the Pearlman case, Justice lacobuco note h 
1 

. 
tur and that I e egis-
la e was the ultimate source of self-government power . •hich 

tu "bl \ r the way 1n" th re must therefore remain ultimately responSI e O d h decision to 
ese P<lwers are conferred and exercised. He desctibe 1

1
. e t·,,y"· 

lllak " f pub IC po ' • ea Profession a self-governing one as a matter 0 

In ti bl" and professional au· 
IC government of the professions, both pu 1' . 

1 
,.. decrees, 

thorit1 h Wh the leg,saiu 
es ave important roles to play. en ertain fuoc4 

by st carry on c 
. •tute, that only licensed practitioners may , hMt ritln's. 1h1 
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I I rt mr,tt ""' 11n u/r;m11rrl\' rrs1>0nsiblr for the way Ju wl,f~I, th 
~M" • ' • 

ry~ ,...r,,,rJ •••' t"<rri~- fur1hormore, the very decision lo restrict the ri!lht 10 pr,,clis< in• p,of<SSional area tmpl.les that su~h a rostrictlon is "eccif,1,n· 10 protc<.·t affect~d clknts or thud partles. Th~ r~ulaHor, of rrof6-sron,,I l"·'"i« 1lirough 1/,r crtat/011 n11d ,,,, operation of O li~nst,,, ,wrrm. ,h,n. is, ,.,,rrcr of f'Ublic policy: it tmanatts fro m th, ltgislatur,, ,; .-.,-onvs tkr CrtJtion of v<1/uahk rithrs, and it Is dirtct,d towards ,,.: rro<«tion of ,·u/11cr,1blt i11ttrtsrs. (at 886-87, emphasis addedi 
~lore recently in Law Socitty of Ntw Brunswidt v. Ryan," the S, preme Court of Canada considered the appropriate standard of rcvic 10 be applied on a judicial review of a decision of a discipline commilh ol 1he La"· Society of New Brunswick. The Supreme Court of Canad in a unanimous judgment written by Mr. Justice Iacobucci, conclude that courts should defer to the expertise of the discipline commilh and. therefore, that a standard of reasonableness simp/iciter ought ~ applied when the courts a re called upon to review such dccisior In the course of his analysis, Justice Iacobucci had occasion to consld the purpose of New Brunswick's Law Society Act. He noted tha t am jor objective of rhe Act is to create a self-regulating professional bot with th• authority to set and maintain professional standards of pn rice. This, In turn. required that the Law Society pe rform its paramou role. which was to protect the interests of the public. Quoting from; academic study of the legal professlon,n he referred to self-govcmi• st•tus as being a "privilege" that had been g ranted to professional c ganiutlons ·only In exchange for, and to assist in, protecting the publ interest with respect to the services concerned."'6 Later in his jud ment he indicates that It is appropriate for courts to defer to decislo· made by a discipline committee of the Law Society on the basis th this gives effect to the legislature's intention to protect the public int• est b " 11 • h 

1 
Y a owmg t e legal profession to be self-regulating."' This discussion reinforces the point that granting self"governing st tus to th• legal profession Is to be regarded as a policy choice made 

1 the lqislaturc and, further, that such status Is granted with a vie,v to• 
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T1H ,,,J~p,mrlenctt of 1lu 1k,.., • r_ __ . 
_,.,,'111\rrio.lf., p, 

""'"' l,'J "• d ,., "" 0 1-41 . g thot the profession acts to protect the pubi· . ,uon . f 1c 1ntercsL The. est" Includes a variety o competing values I cl··"· public inter • n ""'"& • . C
onsumer's interest in obtaining information b •n P•r11cular, che 

a out legal . ,nco<1raglng competition between legal service providers 
I 

strvlCeS, . accountability for the services provided. There Is ,. ' . nd ensur­ms h. 1· f I a C,c,r cmp~cation .,.1 follows from t 1s inc o ana ysis, ii the legislature "'" f were to dettrmin, that the existing sel -governing arrangements were no Ion . • ' I I I h ger protcccmg che public interest, in princ p e I s ould be open to che ,. 1 la 
1. . . "'' s lure to restfict or impose greater 1muat1ons on sel!-g()Vffning powers than had previously been the case, provided that these modi~ arrangtments arc consistent with the independence of the judiciary, the m.ilnccnance of the rule of law. and the proper administration of justice. 

JI The Independence of the Legal ~rofession: Distinguishing •self. Government" from "Independence ofCovernme11t• 
The self-governing status of the legal profession Is sometimH describod In absolucc terms, as though the profession is ~ompltcely autonomou, ofaU external state controls. However, it Is obvious that the les•I pro­fession Is subject to extensive forms or regulation from various bodies external to the profession lrselr. What is distinctive about these exter­nal bodies is that they are generally independent of gov.:mment. ThllS • more precise way of understanding the existing indepcndencr ol che lceal profession is that it involves independence from che direct control of the executive branch of government. 

The first such external body exercising control over che lei•I pro­fession Is the courts. The courts exercise regulatory aurhorl!Y o-tr th' -•· ffi r che court ,nd are rv><uton on-the basis that lawyers are o cers O .J.. . che,erorc subject to the court's supervisory jurisdiction, Forexam.,,.d • ~ M cO C f Cana~ consl ere • ona/d Estate v. Martin s8 the Supreme ourl O 

I firlll the appropriate standard t~ be applied in deciding wh~chebr • •.:00 o/ sha Id b • t11igauon Y re~ u e disqualified from continuing to act IR • Sopinka l COnfti f h. J d ment Mr. Justi<t ct o Interest In the course of 15 u g • •nc'al taw so-~ that codes of ~rofessional conduct enacted by P
1
~'wi:h rc1pt<I tietics . f public po icy t lepresent an important statement O 

1 . 1 ...,.,f,sslOM ,s 0 the c d . Since che ega r - . I I °" uc1 of barristers and solic1tors. of nrofess1ona ~~-
LJ -u~ r -ernlng, when the governing .,.,..y e 

II l199ol 
l S,C,R. 1235. 
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d 
behalf of those it represents. these rules must b 

roll uct on • f 1 . e tak 
. the collective views o t 1e pro fession .,8 10 th er 

expressing . h ld c app,0 
dards 10 which the profession s ou a dhere. Howe I 

••n• . . ~J-
So 

. ,. noted that the courts have their own mdependent 1• . . 
pm,a . . . urisd,ci 

'-•rristcrs and sollc1tors and. while courts will be guided th ovcrva, ' est 
dards of the profession, they are not bound to apply such standards 

A ,·ode of professional conduct Is designed to serve as a guide to law. 
_ and l\·picall)· It is enforced in disciplinary proceedings. S•e , ),•~ . ,,ore~~ 
ample. LJ1l' SoritlY of Ma11itoba v. Giesbrecht (1983), 24 Man. R. (>d) llS 

(C.AJ. The couris, which have inh•rent jurisdiction to remove from 
,he record solicitors who have a conflict of interest, are not b0<1nd 

10 apply 3 code of ,thics. Their jurisdiction stems from the fact that 
lawyers are officers of the court and their conduct in legal proceeding. 
which may aff•ct the administration of justice is subject to this super­
visory jurisdktion. Nonetheltss, an expression of a professional stan. 

dard in a code of ethics relating 10 a matter before the court should 
be considered an impo,tant statement of public policy. The statement 
in Chapter V should therefore be accepted as the expression by the 
profession in Canada that it wishes to impose a very high standard on 
a lawyer who finds himself or herself in a position where confidential 
information may be used against a former clienL The statement re• 

Aects the prlncipl• that has been accepted by the profession that even 

an appearance of impropriety should be avoided. 

An illustration of the power of the courts to regulate the conduc 
solicitors in relation to their clients is found in Rule 57.07(1) of the Rr 
of Civil Proctdure,59 which provides as follows, 

57.o7(1l Where a solicitor for a party has caused costs to be incurred 
without reasonable cause or to be wasted by undue delay, nogligcnce 

or other default, the court may make an order, 
(al disallowing costs between the solicitor and client or directing th0 

solicitor to repay to the client money paid on account of costs; 
(b) directing the solicitor 10 rei mburse the client for any costs th31 th0 

client had been ordered to pay to any other party; and 
(c) requiring the solicitor personally 10 pay the costs of any party. 

S9 Rul, 57 () olo<io• C 

R 
•07 1 wu C:nicted by the Ontario government In 1984 through reg 

eg.5,60/8,4 made SO 84 C. 11• • pursuant to the Courts of Jusr;,a Act. 198 4, , • 19 ' 
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"•11ttp(f '" C. °"' '11 le ,., 07 was challenged on the basis th . ~ ~- . ~,t~~ . ,al Interference wllh the indcpcnde, of CScntw an•=­tllUIIO" 
.. Q the B T -• .....,. s tor Canada dismissed the constitution I L- ar. hcSupr,.,. cour d , .1 d a c,._11,ng he applicant ha ,a, c to advance a sufQ_1 • 0n the basis tMt t I 6• S b nc cnt factual ,_ P.uvt the c aim. u sequent courts ha . "'llndauon to su r· . 1· vc apphcd ,L. _...a.ttd costs aga,nst so ,cl tors in approp,late,. ., ""' rule •nd .,.--

-•••· Whll I t·ns to rhe proper Interpretation of Rule 57 h c questions re a I 
ST/ ave arisen f tiroC, it has been regularly applied by the courn rom time to • I'd! b Th aond tho,-c ta L. l·ttle doubt as to ,ts va I ty. us, regulation ofth d n"" , 

1 econ uct of so1· . 5 in relation to t 1eir clients by the courts does K1-
1or 

not appear to be 1 Consistent with the independence of the legal profession F L.. •· • b d l h • uri,m-morc 
adminisirauve o les a so ave the power 10 regulate tit d • . . 

C COil UCt of solicitors and Impose sancuons 1n appropriate cases.•• More generally, under the Consritutlon Aa 186? rhc le= h • ,, 6»'a1ure as broad Jurisdiction to regulate the legal p,ofession. .. This includes, f0< example, esrablish lng the qualifications necessary for the uer<iseo( • profession, and providing various requirements in relation to the prac­tke of law. Indeed, the Law Society of Upper Canada Is itsclf a creation of provincial statute.65 From Its earliest inctptlon, tbtte •'tft signifi­cant statutory controls or limitations Imposed oo the powers of the s.,. dtty. For example, under the original statute the Judiciary exercised authority as "visitors," who had oversight powers over the Law Society in relation to the form ulation of rules and regulation,. The firsi nilt< o( the law Society adopted in 1797 recited that they were made ·under the ntsptction and with the approbation of the Judges or the province as visitors."' Similarly, both the attorney-general and the solicitor-general ~re benchers of the Law Society when ii was flrst created and in the early nineteenth century it was common for either the attorney-ge,,,ral 

'- Do,,.. •· Ont,rio (Attornty G,.,n,JJ, (1990) • S.C.R.ioS6. ,.,,.. .n, 61 
St._ 1o, <Xllmple, Yo,,-.•· Younf. (19931 ◄ S.c.R. J: ollor<M•lt~:~ '-br.c Grne,o/ H~""•/ S«i11y • 1 ow•••. 11998) O,J, No. SJ7 ( ,., 

h P. p ~- .,, < (J00thS Ad>·."' i•J. 6 • et-tll. -O~rin& a Sollcl1or Persona.Uy 10 Pay Cost 3 Stc lViW, •-.. '4 S.. '• a..,.. note 30, 
6s St Mani,u, above l'\Otc 2 at pun. 3S-◄~ Gt 

3 
fr,,1).uJ(\J.C.). ~ ~ A. Get /or th~ W:tt,r rc,ulmfn1 ch, Prturi'u of l,.ft&'. '11 ). ~ Jr./ tM 1P Sorltt> ~ Orkin. Pro/ts.noMI Autonomy ,1114 rltt Po66c' llllttdC ool ,J,.,'totk U."c-rsi1}', ,,1,l at of Upprr Ca1todo (doctoral thesis. Osgoodt Ha.II Law Sc.h 58-59 
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144 rA1·1tI t:K J. MONAHAN 

1. . . ,~nenl of tlw day to serve as the treasurer 1. or the so icot<)I •g, ' 0 the li 

Society.•- · b · r' 
Tl k. ,ds of controls continue to c me ,ect today As ,cse 11 • . • n<>ted 

I. . di ·cussion of the Jabour case, m each province . 1 
1 

the r,tr 1e1 !- . r . . , , tnc Udir 

0 
.. ,he lcgisla111re has provided 101 s1gnifkant controls 

0 11ta110. • . h Ver tf 
L S ··etv including the foct that t e powers of the Law Soc· aw ou . , . . 1ety a1 
,et forth and limitc•d by statute, the_ provmc,al governmetlt appoints 
number ofbenchers, certain :egulattons of the Law Society are subjei 

10 approval. and the attorney general is generally a bencher ex 
0

, 0 . 

I bl• • 68 • "'" with a mandate to uphold t 1e pu 1c interest. 
Thus, while the legal profession is certainly self-governing, its reg, 

latory powers are subject to·external controls and limits. What seerr 

fundamental and constant, however, is the extent to which the leg. 
profession has remained independent of the executive branch of go, 
ernment. As a !ready explained, such independence from the executii 
is fundamental, since govern:nent control would compromise the fre, 
dom of lawyers to advocate fearlessly on behalf of their clients in th 
face of government action. 

67 Despite innumer.-ible amcndmems Lo its governing statute, the Law Society has con· 

sistently bc:cn subject to some dt'gree of external oven;:ight by the attorne}1 general 

and rhe judici.1ry. Sec J, Bosschart, ''Lawyers and Lawmakers: A Statutory Hiscoryof 
the Law Sociecy Act, the Barristers Act and the Solicitors Act, 1785-1993''. (199~) 'lS 

Gazcne '71, for a more detailed historic.1.I perspective. 
68 Indeed, the leveJ or external ovcnight of any gJven law society varies by Jurisdiction 

!" Ontario, the Law Soc.ft-ty Act, RS.O. 1990, c. L.4 gives the Lieutenant Governor 
'"Council the option of appoinling up to 8 non-members as bcnchers to irr.prove 

~ccount~bility and support tht attorney sener~J in his role ~!: "g1,1:irdi~n of the pu~li< 
rntetest in all mauers" (s, 13). Alberta has adopted slmilaf measures, but also requ,rc: 
th

at :m annual reporr be prese1tttd co the letrislaturc for (eview accordJng to the 
Legal Profession Act, R.S.A. 2000, c. L-8, s. s(4), Saskatchewan's Legal Profession J,.ct, 
S.S. 1990.91 c L 1o 1 • • w rules ' • • • requires not only legislative review of the society s nc 
and amendments b ·d •f ·t ·s "be-

' ut empowers :he legislature to declare a ru]e lm:ali 1 ' 
1 

• 
yond the powers d I db bl' ·ntere:s1 
( . e cg.1te Y the Legislature or ... prejudicial co the pu ic I d by 
sees. 91). Finally; In Q b h • . 0 wete 
th p ., . ' ue cc, t e Office des Professions du Quebec 1s. ernp 

e ro,ess,onol Code RS Q C . ·r1es but 
1 . • • • ·• •2t to not only oversee the Barreau's acll\'I ' h 
o ensure 1hat every pr r . .t rm to c e 

. . o,css,onal o)rder takes the necessary steps co conio 
prm,1s1ons or i1s . 

governing statut: . 

--

118



national Comparisons 
41 inter . 

I relevant to consider the experience of h . 
I •sa so . ot er,u, d· . 
t I d commitment to the independence of th . 11 •ct,ons With 
share I f I C JUdicia . • . nance of the ru e o aw, as well as releva 

1 
. ry and the 

marnte . n international no 
. d experience. rms 
an .,...e UN Basic Principles on the Role of Lawyers•' . 

, " I f contains a n b 
.. < ,ences to the roes o professional assoclat· fl um er 

~~e ~so- . 
S 

as well as appropriate procedures for disciplining • bepractn,o. 
oer ' < 11 mem rs These provisions are as ,o ows: • 

4 Lawyers shall be entitled to form and Join s•lf • . 
l . , •0overnmg profes-
sional associations to represent their interests, promo,, their C()(llinu-

ing education and training and protect their professional illltgrily. The 
executive body of the professional associalions ,haU be <i«ttd by its 
members and shall exercise its funclions wi1l>out u1ernal infiucnct ... 

l6. Codes of profossional conduct for lawyers shall b, cmblish«I by 
1hc legal profession through its appropriate organs, or by leglslailon, 
in accordance with national laws and custom and recognized inlerna­
lional standards and norms ... 

28. Disciplinary procedures against lawyers shall be brought btfore an 
lmpanial disciplinary committee established by 1he legal profession, 
b<fore an independent statutory authority, or before a court, and shall 
b< subject to an Independent judicial review. 

These provisions rei nforce the importance of maintaining the inde­
pendence of the legal profession from government. At the same iime, 
they indicate that, provided such independence is maintained. there is 
no reason why regulatory power over lawyers should be vested _exclu­
sively in bodies controlled by the legal profession itself. Thus, Pn~c,ple 
8 d' • I nary 2 provides that discipline may be imposed on lawyers by a ,scip 1 

c • J b • ndepcn-omm,ttee established by the legal profession, but a so 'i an 1 

dent statutory authority or before a court.• Similarly, Principle 24 re:ers 
lo cod f ' bl' h d by the legal pro,es• . es o professional conduct being csta ,s e he 
s100 th . • . 1 • • In both cases, t 

rough its appropriate organs, or by leg,s auon. . _ 
Und I · • arm of go,ern 

er Ying requirement seems to be that the execuuve 1 •oo 
~~ the~~~ t l)Ossess direct regulatory authority over 
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r
• fll1 ("t. I ,1,,u, f" AltAN 
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,ri ct is ,he Code o{Comluct /<>t' L11111),c1·.< /11 rl,c E 
To 1hc ~an,c, c • ·d •Tl . uro,,,., 

. l of which prov, cs: ,c pal'ticula,· rules r 
U iOII , .. «•(11()11 1.1. d' . Th O C•ct 11 • • • . 

1 
,rise from its own tra 111011s. cy ,Ire ada 

Bar <1r L.1w Sor1c )' • f h f Ptcd t, 
. 

1 
·,m and sphere of activity o t c pro esslon In the Me L . 

th<' c.,rg,1111za 1 .. . . d . , , n,°"· 
d and to its jud1c1al and a m1111 strat1vc procedure 

Stal<' concC'rnc- .. • . sand le 
. JI l·•i<l>tion." lcmphas,s added] rts ,r,:t,on <.:i- ~ • C 

Recent jurisprudence from the European ourt. of Justice confirm, 
, 1 b rStatcs retain the power to regulate the legal profess·, rhat 1, em e . . on 1< 

J ,-en· considerable degree. In fact, the Clement, Review commissionei 
• leg;I opinion on the precise issue of w~ether Community law, inter. 
national norms or the European Convention on Human Rights requir, 
the im-olvement of the legal profession in the regulation of lawyers. Th, 
legal opinion provided by the firm Slaughter and May concluded Iha, 
,here was no requirement for self-regulat ion of this kind." Slaughte, 
and May's review of the jurisprudence of the European Court of Justice 
as well as the actual practice of member states, indicated that Membe, 
States ma)' play a substantial, direct role in regulating the legal pro­
fession. However, Slaughter and May also distinguished •state control' 
from ·government control." concluding that the independence of law­
yers from government may be regarded as a fundamental principle that 
would likely be recognized by the European Court of Human Rights:" 

,he independence of lawyers is gene.rally regarded as a fundamental 
principle and one that would likely be upheld by t~e European Court of 
Human Rights. State Involvement and regulation of the legal profession 
seems to have been accepted to some degree and therefore it is really the 
detail of the system which would determine whether human rights were · 
viol.icd. Provldtd that th, ngu/atory body was demonstrably independent of 
iovtrnm,nt and th, system providtd robust 511/eguards to prevent ,xecutl>< 
lnt1r/trtnc, with th, regulatory body's /unctions so that lawyers were objec­
tlwly fru to carry on their profession r,gardkss of govtmmental l11f/uenet, 
wt do not foresee any viable human rights challenge. (emphasis added! 

In formulating h • r h regula-. ,s own recommendations for reform o t e . 
11on of the legal f . . . Cl rneou pro ess,on m England and Wales, Sir David c 

70 Al,o.,,e note: 43. 
71 Stt Sbuabrcr & M~y 4Tb s (0 tbC 

R,iul••1ono111, L ' • Appllco1lon of EU and orhcr lncernat;""31 NO(lll ,,dit'· 
72 Sliu&htu & M ,: t:g..1al Profusion," In Clemencl, fjnal R~porr. ibove no<e ,o. Awt 

'Y, wu. 11 par;i. 14, 
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TM 1,,Jtp~ndtnce of the Oar as a Cot1st ,1 • 
1 11t1onaJ Prine,·•• . 

.-.t r,~ 
'41 

4 
F/lli11 Report concluded that it was • 

hiS loo , b ompw1ant th 
In • .Le legal pro,cssion e independent of •t regu)a. 

n of 1" 'd d . government· h 
110 rnc t ime he cons, ere ,t necessary to • o~•ever 

the sa ' f ensure that th ' 
at 

I 
ce oversight rom a statutory body ind d ere was 

P
roP' a , cpen cnt of th I 

ap ·on In order to sa,eguard consumer and oth b e <gal 
P
rofess• er pu lie Interests 

t lt
,73 , 

As hcPu • 

Th 
Terms of Reference [establishing this Review] Incl d h e ueteword 

,. dependent" twice. I infer that the first reler<nce calls 1 • d 1r1 or In epcn-
dence of the legal profession from outside Influences, particula,ly from 
Go.-ernment; and that the second reference call for a r<gulatory frame-

work which is Jndepende11r in representing the public ollll "nsu • o.v mtr lllttr• 

,rt of thott being regulated, .. . [R)epresentatives of the legal profession 
have drawn my attention most often to the first referenct. I judg, ti,,,, 

both art important. 

The Clementi Final Report recommended that front-line regulatory 
functions continue to be exercised by professional bodies es1abllshtd 
and controlled by the legal profession, but that there be consistenc 
oversight by a statutory Legal Services Board (LSB). In fact, Oemenri 
proposed that regulatory powers would be vested by statute In the LSB, 
which would then delegate such powers to the "front-line regulators· 
upon demonstration that the professional bodies met minimum stan­
dards set forth by statute.7• Thus, in all cases there would be consistent 
oversight from the statutory regulator. Moreover, Clementi recom­
mended that jurisdiction to deal with consumer complaints be removed 
from professional bodies and be transferred to a single independent 
consumer complaints body called the Office for Legal Complaints.a 
The Government has indicated that it intends to act upon the Clem• 
Cnti recommendations and a Draft Legal Services Bill incorporating 

th
" 

main elements of his Report has 1,een referred to a Parliamentary Com· 
nt' tt , • ·ia to those 1 ee ,or pre-legislative scrutiny.76 These reforms are Sim• r 
pursued • h tr go~ming status 

•n other Ju risdictions recently, where t e se • 

71 Cltmc:nu F· 
7,t Ibid • mal Rtpon, above: !lOCe 10 at para, S· o,dl t~trciS:i.l\l '"rtglAa-

t • at paras. 53-58. ln particular Clementi indicated th'' b cs 
ory• run . , I ' .. ontS, 

7S {bid ctions ought not to al.so extrcist ·reprttentat "e 

16 See·t P3ras 34-46, . ·cts in Englifld :ind 
IV I Ord f.1lconcr orThoroton "'The Rcgulatiof'I of Ltgal Ser\'1 

.i cs" (wri • 6) 
tten mlnisterl.11 statcmcn1 .. 24 M3.Y 200 • 
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• , •• 1 has tic,·n ,nodifkd wh ile lnclcpcndcncc fro 
of thr l'""css,m • . .. 111 the 

. ,. 1, of ~owrnmcnt h;1s bccn prcs,·r vcd." c 
("( Ull\'(' ur,lnC C, 

SI Conclusion 

As cks,ril>cd in thr prr,·ious sc_c ti~n of this paper, t he indcpcnd<,ri 
of ihc 8.,, is a rccosniZ<•d n mst1tut1onal principle both In Canada a, 
inlcrn,,i ionalli·. However. the tern, "independence" in an lnstilut1or 
sense f«!Uircs thJt the legal profession be independent of governme, 
but not nr<"cssary ·self-govern ing." The critica l requirement is that la, 
,.,.rs retain the ability to act independently of government and are th, 
;n 3 position to advocate fearlessly on behalf o f thei r clients and aci 
accordance with their eth ical obligations of loyalty and confldentialit 
Bui. as Slaughter and /\fay concluded in their analysis of this Issue, thet 
is no such thing as the right to be a "non -state-regulated lawyer.'?8 

E. THE INDEPENDENCE OF THE BAR AS A CONSTITUTIONAL 
PRINCIPLE 

There can be no doubt but that t he independence of the legal professio 
is a recognized constitutional principle in Canada. A variety of righ1 

guaranteed by the Charttr require or assume the effec tive assistance c 

coun$el. The effective assistance of counsel has been recognized as 
·principle of fundamental justice" for purposes of section 7 oft.he Ch4l 
ttr; 1his means that whenever the rights of"life, liber ty and security< 
the person· protected under section 7 are engaged, access to indeper 
dent counsel cannot be denied Similarly,.solicitor-dient privilege ha 
been recognized as a principle of fundamental justice for purposes< 
both sections 7 and section 8 of the Charter. Section ,o(b) o f the Charte 
expressly protects the right to retain and instruct counsel upon arres 
or detention. while the right to a fair trial protected by sect.ion u(d 

requires the participation of independent legal counsel. 

, Ind
eed. protection for the role of independent counsel is a constuu 

toonal p • • I f text o nnc,p e O general application, extcndir,g beyond the con 

17 f(Jr uarnplc in 1flt. diSCipl.,.i1 
• • lf!rritory of Quec:nsland Ausrr.alfa c:vtn control 0 " 0 ' _ __ .J_.if1CS 

mo1ttf!1t: h1~ bt-tn f • ' L I l..0111r 
Ctlmm· • .. rt-moved ro,n the Jaw society and delegated to.:, " eg:.J fdis<lplll'lt 

J~f.K>ne.r. Howtvc:r th ·b , tfoOS O 
i rt c.ha . d • • ~ 1n unals: aµpointed to deal w,th qucs d 

I 
fro1u 

,ge w11h ~Uin I h b I d<pc11 r11 
8 8 n I e pu lie incc:rc:1.t .and ~re thems-<>lvcs n ovt:rnmcnt lnflutnct-. 

7& Sliuthter <1nd M· bo 
¥Y, a "<" nott 71 at par.1, , ,1 . 
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'/'l,r lmlrprtrd~trcc of th~ nar as II c . 
• t.m st,/llf«l1f4/ P 

'ritr.tip!c fn c 
ll~:Jd4 149 

ticular Charter righ1s. In fact nume 
I ,sc par • rous court 

I•• . tators have recognized that access to If . sand respened 
111111cn . e ect,vc , d . 

,o 
1
,. I counsel 1s a necessary underpinning I h , an indepe0• 

Jeni cga I h or t • inde d 
udiclary as wel as t e preservation of the rule of I P•~ •nee of 

the J ogni zed by the drafters of the Ccnsritutlo A aw. Th,s linka~ 
was rec f h S n ct, r86~ wh h 

"
ired that judges o t e uperior Courts be appointed 1 ' en I ty 

,cq B F h • romamon .. bers of the ars o t e provinces. This was desi d . , 1 
mem . d • d d f gne to ensure that 
h ourts remarne m epen ent o government cont 1 . 

cec ·re d . ro,andthiscould 
I be achieved I ana a continued to possess an . d 

on Y in ependent legal 
profession. . 

In considering whether the_ ms_titutional independence of the legal 
profession as a whole 1s const1tutronally protected, it is Important 

10 
distinguish "independence" from self-government. The statutory re­
gimes in the provinces and territories generally accord a considerable 
degree of self-government to the legal profession's governing bo<lies. 
Bui these governing bodies are themselves creations of statute. and 
their powers are already limited in a number ol impor1an1 respects. In 
addition to being regulated by the courts and certain administrative 
bodies, the statutory regimes regulating the legal profession require 
the participation of non-professionals in governance. Howe,·er, u I 
have emphasized, the legal profession can be ' independent· of gm·,rn• 
ment without necessarily being "self-governing.' What is fundamental 
to our constit utional order is the preservation of the independence of 
lawyers from direct control by executive government,coapled~ithex· 
ternal controls that do not compromise the lawyer's ethical duties of 
loyalty and conAdentiality. 

The courts have recognized that the rule of law aod th• 1nd•Tpeh~-
dence f h • • nal principles. rs 0 t e judiciary are fundamental const1tu11o , . 
P'"" h . al pn·nciple ,s the 1n· ,,_.r as argued that a third related constitution C d 
dq,e d S Court of ana a 
h 

n ence of the legal profession. As the upreme . mote 
as e I • • knows no ar,a ~Pained, "the public interest in a free soc,ety , .

1
. , 

10 
ihe 

stnsit1 h . 1• nd av31lab1 ot) 
ve I an the independence impartra ity a emb<~. 

general b ' nd through those m 
1 Pu lie of the members of the Bar a d fRrming tht 
•gal ad • nizin• an a 
inde vice and services generally."" By recog . 0 necessary 10 un· 
d P•nd• nce of the Bar we provide the fouo&ation 
erp;0 • d· . • d h ,le of law. 

JU 1c-1al independence and uphol t e " 

----,,, ,.,.-.- ------
"'OIi,: :abov 

• c note 17 ,u 33s-36. 
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De Smith's Judicial Review 

7th Edition 

The Rt Hon the Lord Woolf 
Former Lord Chief Justice of England and Wales 

President and founder of the International Civil and Commercial Court of Qatar 
Judge of the Court of Final Appeal, .Hong Kong 
Mediator and Arbitrator, Blackstone Chambers 

Professor Sir Jeffrey Jowell QC 
Director of the Bingham Centre for the Rule of Law 

Emeritus Professor of Public Law, University College London 
Barrister, Blackstone Chambers 

Professor Andrew Le Sueur 
Professor of Constitutional Justice, School of Law, University of Essex 

Barrister, Brick Court Chambers 

Catherine Donnelly 
Associate Professor and Fellow, Trinity College, Dublin 

Barrister, Blackstone Chambers and Law Library, Dublin 

Ivan Hare 
Former Fellow of Trinity College Cambridge 

Barrister, Blackstone Chambers 

SWEET & MAXWELL 

124



,.....-- . 

JtlSTICI/\BILJTY: Tl IE LI MITS OF JUDICIA L JH-,Vlf\W 

l·urisdictions, lhc grounds of judicial review have come to be - d.fi d J- = 1 ln some. • _ b • . _ - co ·1 Ie ,,J 

_ ~n but as yet that has not een considered necessary here as there 1· d . i,...., 
. ·tatute, . . I d l .-, .,..us 
111/ 

110 
quan-el t~1at the rncrementa eve opment of th~ common law ha<i 

fa . : torily fashioned a balance between the need for efficiency and the need t-0 ,austac 
• , I abuses of power. prevcn , 

.1usTICIABILITY: THE LIMITS OF JUDICIAL REVIEW 

Judicial review has developed to the point where it is possible to say tbat 110 l--03Z 
wer-whether statutory, common law or under the prerogative91_is any 

ionger inherently unreviewable. Courts a~e charged ~ith the responsibility of 
djudicating upon the manner of the exercise of a pubhc power, its scope and its 

aubstance.92 As we shall see, even when discretionary powers are engaged, they 
~ not immune from judicial review. Discretion bas been described as the '"hole 
in the [legal] doughnut",93 but that hole is not automatically a lawless void. 
Nevertheless, there are certain decisions which courts cannot or should not easily 
engage. Courts are limited (a) by their constitutional role and (b) by their 
institutional capacity. 

Limitations inherent in the courts' constitutional role 

The principle of the separation of powers confers matters of social and economic 1-033 
policy upon the legislature and the executive, rather than the judiciary. Courts 
should, therefore, avoid interfering with the exercise of discretion by the 
legislature or executive when its aim is the pursuit of policy.94 It is not for judges 

90 e.g. in Australia: Administrative Decisions (Judicial Review) Act 1977 ss.5- 7; in South Africa: 
Promotion of Administrative Justice Act, 2000; in Trinidad and Tobago: Judicial Review Act No.60 of 
2000 s.5(3); in Barbados: Administrative Justice Act 1980. See further R. Ramlogen, Judicial Review 
in_ the Commonwealth Caribbean (2007). The EU Parliament has recently proposed codifying 
pnnciples of good administration within EU institutions: see Committee on Legal Affairs, Procedurt' 
of the European Union with recommendations to the Commission on a Lall' of Admin~muin• 
(~OJ 212024(fNJ)). 
,, ?0 the sources of public power, see Ch.S. 
(ed See Ch.I I; J. Jowell, "What Decisions Should Judges Not Take'!" in M. Andenas and D. Fairgriew 

00
!• Tom Bingham and the Tra11sfor111atio11 of the Law (2009), Ch.9; A. Knvmiagh, --Judging Judg.-s 

~i 1 r 
the Human Rights Act: Deference, Disillusionment and th~ ·wur on T1mor' (2009] P.L. 1~7-

~, : · Dworkin, 'laking Rights Seriously ( 1977), p.82. _ _ 
53~ ee, e.g. R._ v Secreta,y a/Sime for Trade a,Jd Jnd11.1·11y £r p. lo11r/10 Pie I 19891 I W.L.R. :>2) at 
afi . (~rd Ke1th: "'These provisions [thut the Secrelnry of State may act 11g11inst II proposed mecgc:r 

er a rcpo t b J • • • • , I p 1 • · d th.: Sc:crcta ~ , Y tie Monopolies and Mergers Comm1ss1on has so adv1set Ill ar 1~1111em an , . : 
e88c ·.ry 0 1 8tatc act~ by a draft order laid before Parliament] ensure th11t II d~•s1On wht1,;h_ •~ 
and ~th

1
; 11Y political in cherncter will be brought to the attention of Parlimmmt and subje\.' t 10 srn~uny 

c allen11e th • • . • I 1·1· , I 1· Id ·11 l ·ubstmue their own . "' erein, and the courts must be careful not to invade t 1~ pot 10a 1e __ ' '. ~ s . 

decision" !udgment for that of the Minister. The courts judge the lawlulness not the wisdom 01 the 
Nicholl . l;, Wilson v First County Trust Ltd (No.2) [2003) U Kil L 40; [2004] I A.C. 8 I 6 ut [?U) (Lof<l 

6• The mo th 1 • . . • 1 1· th , .. • • ready will be a court 1 • . re e eg1slut1on concerns mutters of broad soclll po icy e .,ss . 
I' 

0 intervene")· R ,rs 1· "' •k and Penswns <003] EW . , · (011 the application of Hooper) v Secretmy <?J late or "°'. . , 
1

• 

of discretio~A Civ 8 l3; [2003) I W.L.R. 2623 at [63]- [64] (Laws L.J. : ··A very conside~ble m~~~ 
Policy w must be accorded to lhe Secretary of State. Difficult questions of econom1~ and soc1< 
legislaturere tnvoJved, the resolution of which fell wilhin the province of the executive and the 

e rather than the courts"), reversed on appeal: [2005) UKHL 29; [2005) I W.L. R. 1681; R. v 

19 
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THE NATURE OF JUDICJAL REVJ EW 

. .1.1 •an calculations of social, economic or politic 1 
to weigh ut1 I ar1< . . . h h . a Prefi 

.11 1 tllercfore make dec1s1ons on: w ct er site A or 8 . ercncc ?· 

C u1ts w1 no , ' • . Is s • . ' 
0 • . f new airport;96 whether the United Kingdom sho Id· • llftabie fi 

the locat10n ° a 97 I 1 1 u eng Or 

1.-imclc·tr disam1ament; w 1et 1cr t 1cre should be in age in 
programme o • . 911 1 , 1 . . vestrn . a 
. .1_ . 1 1,uclc·u [)owcr programme, w 1et 1c1 the programme cnt rn a 

surn1 ,can • . b b. d d 'N to p 
l1-: dent nuclear warheads sh_ou Id c a an_ one ; . whether there . h TO<luce 

. n 
1 1.,tion on the environmental eflccts of crop-spraying· "'<' s 0uld he 

fortier rcgu.. _ . , . 'ti . . . . , or Wh 
the British invasion ot Jraq 111 2003 was JUStl 1cd ''.1 international law."" ether 

Speaking cxtra-,i_udicially shortly b~:orc becommg a member of the Su r 

C rt Lord Sumption argued that the tendency of the courts to interv ~ crnc 
ou - , . enc in th 

akin!! of •macro policy has become more pronounced rn recent yea ,,, . e 
m ~ fl d b tl d f • rs With 
"the whole process ... unduly in uence ~ 1e egree o Judicial aversion 't h 

I• ·y in question "102-an assessment reJected as conflating govPrn.... 0 
t c 

po IC II . . ~i,uuent and 
lemslature "to suggest that both ought to be equa Y immunised by the den, . 

- . . • • ht" 1 03 ocratic 
credentials from JUd1c1al overs1g . 

Secreiai~· ~(State fo,'. Educ_a1i~11 ~,'.d Em~loyment Exp. Begbie [_2?00] _ I W.~;R. 111 5 at I I) I (Laws 

U .. stating that less intrusive Jud1c1al review should apply to dec1s10ns m the macro-political field"); 

see further 11--086. 
0 • Dworkin's definition of policy: R. Dworkin,_ "P?li~ca~ Judges and ,'.he_ Rule of Law" (197S) 64 

Proceedings of 1he Bri1ish Academy 259. On his d1stmct10n between pnnc1ple" and "policy'' see 

Taking Rights Seriously ( 1977), pp.82- 87. Sometimes the term used is "political question", es~ially 

in the t.:SA. 
% Essex CC,· Ministry of Hou.sing and Local Government (1967) 66 L.G.R. 23 (it would be quite 

futile to impugn the government's decision that Foulness should be developed as the third London 

airpon. merely by contending that the decision was unreasonable or that Cublington was more 

suitable); c( R. (on the application of Medway Council) v Secretary of State for Transport, local 

Go1·ernment and the Regions (2002] EWHC 2516; [2003) J.P.L. 583 (decision to exclude Gatwick 

airpon from consultation about expansion of air transport capacity in SE England was unreasonable). 

" Chandler v DPP (1964] A.C. 763 at 798 (Lord Radcliffe said, that this was an issue of"policy" and 

that "'the more one looks at it, the plainer it becomes, I think, that the question whether it is in the true 

iru.a-ests of the country to acquire, retain or house nuclear armaments depends upon an infinity of 

considerations, military and diplomatic, technical, psychological and moral, and of decisions, 

temati~e or final, which are themselves part assessments of fact and part expectations and hopes. I ?0 

not think that there is anything amiss with a legal ruling that does not make this issue a matter for 

Jodge or j wytt). 

1n: R Ion ihe application of Greenpeace Ltd) v Secretary of State for Trade and Industry [20?7] 

EWHC 311 (Admin); [2007) Env. L.R. 29 (a government review which, on the basis of a short penod 

of consultation, re.commended reversing the government's policy against nuclear power, wa~ naw(d 

{~ :l.legalny: tbe consultation was not sufficient by the standards of the Aarhus Convention art'.7 

(LN~E Convenuon on Access to lnfonnalion, Public Participation in Decision-making _and Acee: 

:ii~~uce_ JO Environmental Matters); despile being a matter of "high policy", the review was ~ 

.,, ;ient '" Ct~ntem __ and for~i !hat '.ts ~rocess was "manifestly unfair"). _ LR 

225
_ • (vn lhe application of M~rch1on) v Environment Agency [2002] EWCA Civ 3; [2002] Eu. • 

;;;;;;;~;;f/f :'itate fur l:.'n~in~nment, Food and Rural AJ}ail:r y Downs [2009] EW~A Civ/~~ 

L~ . J S.J.L.B. 29: th18 fell within a "diflicull socinl und technical sphtire in which 8 ba ~ 
must ""' struck between th . , . . whole . 
'"' R I, 1 . e compeung interests of the individual and the communlly as a 6 

t,ord 

I .
•. ~. 

0111 
,e appl,cat/On of Gentle) v !'rime Minister [2008J UKHL 20· [2008] I A.C. 135 • b n 

imf>' ... m nvt,ng at lkJ the " . ·t . • . . ' I 11 has ee 

C
• lled h. h 1-. . res rnmt tradi1tonally shown by the courts in ruling on w 11 

.. 

a ig po icy- peace and wa ti k" . I 1·011s 
1w J S • .. . . r, ie ma ing of treaties the conduct of fortJign re 111 • 301 

• umpuon, Judicial and J> rt· ,·, 1 0 . . ' " [201 IJ J.lt ' 
para. I 2. " 1 icia ec1s1on-m11king: the Uncertain Boundary 

'°3 S Sedl "J d • • 1111ent 
• ey, u 1c1al l'olitics" (20 12) • goven 

exercises public uwers whi. . 34 London Roview of Books 15 ("exe~uove at ii is 1he 

. , . . p ch are created or recognised by hw and have legal lfmits th 

couru consututwnal task to patrol"). ' 
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,,,,,,,.------ ----
JUSTICIABILITY: THE LIMJTS OF .IUDfClAL REVIEW 

Tile constitutional status of the judiciary should not however e th 

· f 1 · d • • , , xcuse c J--035 

rts from any scrutiny o po icy ec1s10ns. Courts are able and 1·nd d bl . d 

cou . . . h , ce o 1ge 

uire that dec1s1ons, even m t e realm of "high policy"I04 • h' h ' 

to req 1 1 105 
are wit m t e 

scope of the rele~ant e~i6 power or duty,. and arrived at by the legal standards 

of procedural f~1mess •.. The courts display reserve in impinging upon the 

substance of ~ohcy ~ec1s1ons, but even here they may legitimately intervene if 

th decision 1s devoid of reason and not properly justified. 101 Judges al 

e . b h .d 
ways 

ssess the capacity to pro e t e ev1 ence and assess whether the reasons and 

pootives for decisions are rationally related to their aims. As will be shown in the 

11
~apters that follow, public law has rapidly advanced recently from a "culture of 

~uthority" to a "culture of justification". '.08 

Thus even where the courts recognise their lack of relative constitutional 1--036 

capacity to ~ake t~e primary decisio.n of polic~, they should nevertheless not 

easily relinquish therr secondary funct10n of probmg the quality of the reasoning 

and ensuring that assertions are properly justified. As Lord Nicholls said in 

Ghaidan v Godin-Mendoza 109 in respect of national housing policy: 

"Parliament bas to hold a fair balance between the competing interests of tenants and 

landlords, taking into account broad issues of social and economic policy. But, even 

in such a field, where the alleged violation comprises differential treatment based 

upon grounds such as race or sex or sexual orientation the court will scrutinise with 

intensity any reasons said to constitute justification"_. 

In addition, it should be borne in mind that under the Human Rights Act 1998 1--037 

no public authority may interfere with Convention rights and even Parliament is 

expected to abide by their tenns. 110 When adjudicating on the scope of 

interference with Convention rights, therefore, the courts need not defer to the 

executive on the ground of their responsibility to Parliament. Nor need they defer 

104 
R. v Secretary of State for the Home Department Exp. Everett (1989] Q.B. 811 (Taylor L.J.), such 

as making treaties, dissolving Parliament mobilising the armed forces. See 3--034. 

~ . . 
On notion of "target duties", see 5- 064; R. (on the application of Banco11/t) v Secretary of Srate 

for Foreign and Commonwealth Affairs [2007] EWCA Civ 498; (2007) 104 (23) L.S.G. 3! at f46J 

(ScdJey L.J. considered that very broad latitude is given to the executive in deciding what makes for 

the "peace, order and good government" of a colony but that the executive must be open to challenge 

on grounds of jurisdictional error or malpractice or if the subject matter "is mani fe5lly not !he peace. 

order or g d 
,or, 00 government of the colony"). 

c, See, e.g. R. (on the application of Medway Council) v Secretary of State Jar Trans~rt, .Local. 

overnment and the Regions [2002] EWHC 2516; [2003] J.P.L. 583; R. (on llie ap~llcallon oj 

~;~en!1~ace Ltd) v Secretary of State for Trade and Industry [2007] EWHC 311 Ad.nun • . In olber 

J tsd1c11ons see· p t . D .d [1999] 2 N z LR 164 (New Zenland) nnd Opera11011 D1sma11tle 

v 711 
• • e ers v a vi son . . . . 

un ; Queen [1985] I S.C.R. 441 (Canada). . .. (?00?) 

Har • Barak, "Foreword: A Judge on Judging: The Role of II Supreme Court ma Democm~y - -

d /_L.R. 16, 97-106 (the fonner President of the Israeli Supreme Court does not actnut lbut any 

ec1s1ons • 
1111 • • are inherently non-justiciable for this reason). . . , . ·ct 

PubJ;;c wo~ds of the late Professor Etienne Mureinik describing the trans~ormatJ~n m_.~0 :1·;~nr~e;, 

Africa law ID South Africa: "A Bridge Too Far: Introducing the lnterun Bill of Rights ( 9 ) 

'"'; c1," J. of Human Rights 31. See further I !--004. 

110 S atdan v Godin-Mendoza [2004] UK.HL 30;{2004] 2 A.C. 557 at [ 19], . 989,. ?0 I I] 

P.L. ?e;/ h.13; and A.L. Young, '' ls Dialogue Working Under the Humnn Rights Act 19 • [-
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1-038 

1-039 

Tl fl~ NATURE OF JUDICIAL REVIEW 

to PnrliAment on the ground that it is elected; 111 though deferenc t 

members mny be legitimate on the ground that they, rather than the 
O 

elected 

• d d 'd • • I • e court a 
better cq111ppc . at cc1 mg par11cu ar questions requi ring an assessment 

0
' re 

public intcrcst. 11 2 The courts possess the legitimacy to guard the invasio ff the 

rights that now form the basis or our constitutional democracy. n ° th0se 

Limitations inherent in the courts' institutional capacity 

In respect of the institutional capacity of the courts, there are some dee· • 

I • I I ·11 • d • h h' • 
1310ns 

w 11c 1 t 1ey are 1 -equ1ppe to rev1ew- t ose w 1ch are not ideally justiciab! 

in other words, "not amena?le to the judicial yro~ess", '.13 or indeed those w~;~~ 
are better able to be detennmed by other bodies, mcludmg Parliament. 

Matters which are in essence matters of preference 

These include decisions which cannot be impugned on the basis of any objective 

standard because their r~solution is essentially a matter of individual (includinu 

political) preference. Where the Secretary of State had the power to decid; 

whether the expenditure of local authorities had been "excessive" and to penalise 

111 R. v Inland Revenue Commissioners Ex p. National Federation of Self-Employed and Small 

Businesses Ltd [I 982] A.C. 6 17 at 644 (Lord Diplock: "It is not, in my view, a sufficient answer to sav 

that judicial review of the actions of officers or departments of central governments is unnec~ 

because they are accountable to Parliament for the way in which they carry out their functions. The;• 

are accountable to Parliament for what they do so far as regards efficiency and policy, and of that 

Parliament is the only judge; they are responsible to a court of justice for the lawfulness of what they 

do, and of that the court is the only judge"). This view towards judicial deference on constitutional 

grounds is shared by Lord Steyn, "Deference: A Tangled Story" [2005) P.L. 346; J. Jowell, "Judicial 

Deference and Human Rights: A Question of Competence", in P. Craig and R. Rawlings (eds). Law 

and Administration in Europe, Essays in Honour of Carol Harlow (2005), p.67; Jowell, ··Judicial 

Deference: Servility, Civility to Institutional Capacity" [2003] P.L. 592. In respect of '·common law­

rights the courts may presume that Parliament did not intend to abrogate the right unless clearl:, 

enunciated-"the principle of "legality" ( on which see 5-036). cf. Rehman v Secretary of State for the 

Home Department [2001] UKHL 47; [2003] I A.C. 153 at [62] (Lord Hoffmann contended that 

matters of national security "must be made by persons whom the people have elected and whom th~y 

can remove"). 
112 Sec, e.g. in relation to local authorities: R. v Brighton Corp Exp. Tilling (Thomas) Ltd (1916) 85 

L.J.K.B. 1552 at 1555 (public transport licensing); Sagnata Investments Ltd v Non,·ich Corp [1971) 2 

Q.B. 614 (amusement arcade permit); Cumings v Birkenhead Corp [1972] Ch. 12 (local educational 

policy); Cannock Chase DC v Kelly [ 1978) I W.L.R. I (allocation of tenancies of counc~ ho~); 

Pickwe/1 v Camden LBC [ 1983] Q.B. 962 (allocation of salaries and wages even though strike snll in 

progress). But note the caution expressed in Huang v Secretary of State for the Home Deparcm<!n~ 

(2007] UKHL 11 ; [2007) 2 A.C. 167 at [ 17] (HL found unpersuasive the submission of the Secret30 

of State that the decision-maker and the court should assume that the immigration ruks adopted b~ 

the responsible minister and laid before Parliament "had the imprimamr of democratic approval_and 

should be taken 10 strike the right balnnce between the interests of the individual and those ot th~ 

communily"). In R. (on the npplication of Si11clair Collis Ltd) v Sec:retan• of State.for Health [20I \ 

EWCA Civ 437; f20 I 2J Q.B. 394 (on the lnwfulness under EU law and Convention nghts; 

delegated legislation banning the sale of tobacco from 11uton111tic vending machines) the CA accept . 

with dilforent nuances, thnt " the involvement of the legisluture is a factor favouring a broader maig~­

of' appreciation than would be upproprinte to a purely executive decisi()n" (Lord Neube~.:: : 

Abbolsbury M .IC at 121 I l l2 l 4J), though this was not inevitably the case when all the relevant ta1.:to 

were taken inro account (Arden L.J. at 11 5 1 l -f I 551). 41s 
111 Council for the Civil Servii:e U11io11s v Minister Jvr the Civil Service [I 985 J I A.C. 374 at 

(Lord Roi;kill). 
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,....----
JUSTICJABILITY: THE LIMITS OF JUDICIAL REVIEW 

·fit had been, the House of Lo~?s ~eld_ that ?ec!sion not suited to judicial 
tl1e1n 1 . (on because of the lack of obJect1vc cntena" by which to determine 
detertnina t

1 
of excessive expenditure. 114 Following the events of September 200 l 

~~ ' the c rnrnent sought to derogate from ECHR art.5 on the ground specified in 
the 00;:t there was a "public emergency threatening the life of the nation". The 
at1•_15_. of the House of Lords held this to be a "pre-eminently political 
1naJ01.

1lY,, on the ground that it involved a prediction of what people around the 
quesuon ' • f h. • 1 h • Id would do. The basts o t is view was ess t at 1t was a question which lay, 
wor ·tutionally, with the executive, than it required a judgment which admitted 
consu • 11 , 1 s I R ✓. h z • • of 

00 
objective cha e~ge. n . i ~n t_ ~ app z~atzon of Wheeler) v Office of the 

. Minister the claimant sought Judicial review of the Government's decision 
pr1111e . . 
not to hold a referen~um on whe_ther the U~1t_e~ Kingdom should ratify the Treaty 
f Lisbon. Dismissmg the claim, the Div1s1onal Court doubted whether the 

0 rrectness of the Government's assessment that the Lisbon Treaty was 
:aterially different from the Constitution Treaty (in respect of which a 
referendum had been promised) was justiciable as that "depends on political 
perspective and political judgment", adding: "At best, it is a matter to be 
approached on a Wednesbury basis; and on that basis we are far from persuaded 
that the assessment is an unreasonable on a Wednesbury basis". 116 In R. (on the 
application of Bancoult) v Secretary of State for Foreign and Commonwealth 
Affairs (No.2), Lord Rodger ofEarlsferry took the view that it is not for the courts 
to substitute their view for that of the Foreign Secretary advising Her Majesty in 
Council that executive legislation was for the "peace, order and good 
government" of the British Indian Ocean Territories.117 

114 R. 
v Secretary of State for the Environment Exp. Hammersmith and Fulham LBC [1991) l A.C. 

521 at_ 593, 597 (Lord Bridge); Buttes Gas v Hammer [1982] A.C. 888 (Lord Diplock, in a case 

b
mvolv~ng relations with a foreign state, said that the court has "no justiciable or manageable standards 
Y which to • d " h b • "" d. ·a1 JU ge t e issue. To attempt such review, he said, the court would e m a JU 1c1 

;~-tnan's land"); Gillick v West Norfolk & Wisbech Area Health Authority [1986] 1 A.C. 112 at 193 

80 
~ court should exercise its jurisdiction with the "utmost restraint" in cases involving "questions of 

R ~al and ethical controversy"); Airedale NHS Trust v Bland [1993] A.C. 789 at 891 (Lord Mustill); s:p;;:/ Hop~ood [1925] A.C. 578 at 606-607 (Sumner L.J.); S. Sorabjee, "Decisions of the 
111 X S Court m S.R. Rommai v Union of India" (1994) 3 S.C.C. (Jour) 2. 
de• .. · v ecretary of State for the Home Department [2004] UK.BL 56; [2005] 2 A.C. 68 (Belmarsh 

"'inees cas ) L • hr the . e · ord Hoffmann dissenting held firmly that the events did not amount to a t ¢at to 
nation 's rt, . ' ' · r · enlir I e (which he considered included not only in the physical sense but m the sense o its 

116 ; c;itural fabric, including its attachment to values of civil liberty). 
[200&] t the application of Wheeler) v Qffice of the Prime Minister 2008 EWHC 936 (Admin): 
111 R C.M.L.R. 57 at [37]. 

• (on the t· . . JJ Alff · 
(No.2) [

20 
app 1cat1on of' Bancou/1) v Secretary of State /or Foreign and Commomvea t I c<,,w·s 

~n that gr~~~~KHL 61; (2006] I A.C. 453 at [ J 3~] (" it is n~t for the courts~? declar~ the law invalid_ 
Challen · • Once they enter upon such terntory they could very easily get mto the area 01 

"· &Ing what is • • 1· I ") And ·ee •utther D. M . essentially a political judgment, which 1s not for the courts o a~v : :; 
decisions ~Goldnck, "The Boundaries of Justiciability" (2010) 59 l.C.L.Q. 981 (considenng recent 
security)_ on JUShfiability in the sphere of foreign affairs, intemational relations, defence and national 
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1-040 

I-041 

THE NATURE OF JUDICIAL REVIEW 

Matters in relation to 1-vhich. the court lacks expertise 

A second institutional limitation of the courts is lack of relative expert· , . . . . 1se 118 Particularly as the review of fact, or the ments of a dcc1.s1on, is not rout' • 
pennittcd in jud_ici_al review, 119 there arc some ma~tcrs w~ich arc best rcsolv:~e~y 
those witl1 spectahst knowledge. 12° Connected with the issue of expertise is thit 
of risk-assessment. 12 1 

National security was often said to be an area in which the courts should n 
readily intervene, not merely because the executive possess prime constitution:~ 
responsibility in this area, but because they may be best placed to assess, through 
their network of informers, the risk of the dangers involved. 122 However, here too 
the court will no longer unquestioningly accept the say-so of the executive or 
other experts, and will properly intervene if the decision is based on a material 
mistake of fact, 123 is incompatible with Convention rights contrary to the Human 
Rights Act 1998, 124 or is otherwise illegal or irrational, or is affected by 
procedural impropriety. 125 In recent years the courts have frequently been called 
upon to adjudicate on the legality of legislation and executive decisions designed 
to protect national security through a variety of means, including: preventative 

118 See, e.g. R. v Secretary of State for the Home Department Ex p . Swati [1986) 1 W.L.R. 477; R. v Chief Constable of the Merseyside Police Exp, Calveley [1986) 1 Q.B.424; Pulhofer v Hillingdon LBC [1986) A.C. 484; R. v Secretary of State for Social Services Exp. Stitt [ 1990) C.O.D. 288; R. (on the application of W) v Thetford Youth Justices [2002] EWHC 1252; (2002) 166 J.P, 453 at [40] 
(Sedley L.J.: "A youth court bas expertise which a higher court lacks"); R. (on the application of 
Legal Remedy UK Ltd) v Secretary of State/or Health [2007) EWHC 1252 (Admin) (court wary of "donning the garb of policy maker" in challenge to restructuring of postgraduate medical training). 119 On precedent fact, see 4-051; on mistake of fact, see 11-041. 
120 See, e.g. R. v Higher Education Funding Council Ex p. Institute of Dental Surgery [ I 994] I W.L.R. 242 (Sedley J. considered the question of rating the research of a university department not amenable to review on the ground of lack of the court's expertise); cf. R. (on the application of Wooder) v Feggetter [2002) EWCA Civ 554; [2003) Q.B. 219 at [40) (Sedley L.J. doubted whether he would necessarily reach that decision again). Lack of expertise on the part of the Administrative Court 
is one reason for the insistence that claimants use alternative means of legal challenge where they exist: 16--016. 
121 See, e.g, R. (on the application of Farrakhan) v Secretary of State for the Home Departmenr [2002] EWCA Civ 606; [2002) Q,B. 1391 ; R. v Secretary of State for the Home Department fa P· Turgut [2001] I All E,R. 719 at 729 (Simon Brown L.J.: "The court is hardly less well placed than the Secretary of State himself to evaluate the risk once the relevant material is placed before it"); X ~: Secretary of State for the Home Department [2004) UKHL 56; [2005) 2 A.C. 68 (assessment 01 
whether there was a public emergency threalening the life of the nation was "pre-eminently political in character, to be made by the executive and Parliament"). 122 See further A, Tompkins, "National Security and the Role of the Court: a Changed Landscape'?" (20W) 126 L.Q.R. 543, 
123 See 11--041 . FirKt instance judicial control over some decisions relating to national security--:­including decisions 1.U deport or exclude a person from the United Kingdom or deprive a person of bis or her British citizenship- are made by the Specit1l lmmigrntion Appeals Commission (S!AC)_, a i;uperior court of record; appeals on points of law only lie to the Court of Appeal: Special lnunigrallOtl Appeals Commii;sion Acl I 997. The Proscribed Organisations Appeal Commission (POAC), n_ 

1,uperior court of record created by the TerroriNm Act 2000, Sch.2, hears appeals against decisions 01 

•~e ~ecretary of St~te not lo de-~roNcribe organis11tions believed to be involved in terrorism. 
68 124 See, e.g. X v Sec:retury oj State jor the Home Depar/111c1Jt [2004] UKHL 56; [2005) 2 A.C. (preventive detention f"or non-nationals, designed for purpostls of national security, was 001 

sufliciently jw;tified under the terms of ECHR art.I 5). 
12 5 Jn relalion to procedural fairm:ss, sec 8-007. 

24 

130



U
STICIABIUTY: TH E LIMITS OF JUDICIAL REVfEW 

.I 

. 'thout charge or trial of non-nationals (who could not be deported)1 2° 

dc1ent1011 
"\ involvement in terrorism under the Anti-terrorism, Crime and 

~tl~pc~ted A~t 200 I s.23; 127 "control orders" made under the Prevention of 

5cct1n~Y Acct 2005 s. I; 1211 "TPIM notices" under the Terrorism Prevention and 
' tll 

fc1fl1r~:s . 11 Measures Act 2011 s.2 (the replacement for control orders); 129 

1nvcsl1g;~tio orders on grounds of national security; 130 deprivation of citizenship 
~00 . 

dcP0 
1 

British Nationality Act 1981 s.40 and exercise of prerogative power to 

onderdt ie person from the United Kingdom; 131 exclusion of " the public" from an 

e:,;clu e \ grounds of national security; 132 prohibitions on persons in the UK 
·nquest O • • 1 • 1 · · 133 
1_ • 1 sector from entenng cornmercia transactions or re at1onsh1ps; and 
t111anc1a l h b d • 

freezing orders. 134 The resu t as een escnbed as "a complex case law 

asset commodates significantly more intensive scrutiny that [sic] is commonly 
u1at ac 

~ light of European Court of Human Rights jurisprudence, the Secretary of State (and any court 

. wing a proposed deportation) of a non-national must not deport if there is a real risk that the 

re: :ns of overseas authorities would subject the person to torture, inhuman and degrading treatment 

:~ punishment (ECHR art.3) or deprive him of liberty contrary to art.5 (Chahal v United Kingdom 

(l997) 23 E.H.R.R. 413); or that there was a real risk that a person's trial overseas would use evidence 

obtained by torture contrary to art.6 (Abu Qatada v United Kingdom, Othman v United Kingdom 

(2012) 55 E.H.R.R. 1). 
127 Xv Secretary of State f or the Home Department [2004] UKHL 56; [2005] 2 A.C. 68; and in 

subsequent proceedings before the European Court of Human Rights, see A v United Kingdom (2009) 

49 E.H.R.R. 29. Preventative detention was replaced with control orders. 

,:u See, e.g. Secretary of State f or the Home Department v JJ and others [2007] UKHL 45; [2008) 1 

A.C. 38S; Secretary of State f or the Home Department v MB and AF [2007) UKHL 46; [2008] 1 A.C. 

440; Secretary of State f or the Home Department v E and another [2007] UKHL 4 7; [2008] l A.C. 

499; Secretary of State f or the Home Department v AF (No.3) [2009) UKHL 28; [2010] 2 A.C. 269; 

BXvSecretary of State for the Home Department [2010] EWCA Civ 481; [2010] 1 W.L.R. 2463; BG 

v Secretary of State for the Home Department [2011) EWHC 1478 (Admin); [201 I] 1 W.L.R. 2917; 

Secretary of State f or the Home Department v CB and another [20 12] EWCA Civ 418; [201 2] I 

~ LR. 3259. Control orders were made against 52 individuals. 

2 
Secretary of State f or the Home Department v BM [2012] EWHC 7 I 4 (Admin); [2012] I W.L.R. 

734. 
IJQ l/jJ 
R (i (Algeria) v Secretary of State for the Home Department [2009] UKHL 10; [2010] 2 A.C. 110; 

riot~] :e application of_ BB (A lgeria)) v Special Immigration Appeals Commission_ and a~orher 

Ho D WHC 336 (Admm); [2012] Q.B. 146; W (A lgeria) and other v Secretary oj State }or the 

s,a:efo?artment (2012] UKSC 8; [201 2] 2 A.C. 115; R. (on the application of Naik) v Secrerary of 

(seuin the ~ or_ne Department [2011) EWCA Civ 1546; [2012] lmm.A.R. 38 1, esp. [83}-(88] 
1i 1 R gout principles to be applied). 

• (on the an 1 • . • • -
(Admin)· ,;p 1cat1on of CI) v Secretary of State for the Home Department [20 11) EWHC I ~7). 

EWCA cYOl 2] I W.L.R. 2568; IR (Sri Lanka) v Secretary of State f or the Home Departmem (201 I] 
ill. /I IV 704; [20 I 2] I W.L.R . 232 . 

• (on the a,J /' I . . i 
A,·s1111ant D, 1·'P :cat on of the Secretaty of State / or the Home Department) v Inner ~~t'Sl Lom o11 

•ii /Jank Me~uty Coroner and other,Y [2010) EWHC 3098 (Admin); (2011] I W.L.R. 25M . 
1 1◄ Ahmed e fat v Her Majesty '.1· 1►·easu,y (No.2) [2011] EWCA Civ I; [2012] Q.B. IOI. 

all{j l20to/'~d 0 '.h_ers vH er Maj e.l'ty '.1· Treasury (J USTICE intervening)(Nos I mid 2) [2010] UKSC 2 
2<J0612<,57J KSC 5; [20 I OJ 2 A.C. 534 (Terrorism (United Nations Measurns) Order 2006 lSl 

Were uhra and the AI-Qtt idu and Taliban (United Nations Measures) Order 2006 (SI 2006/2952) 
furt1 VJres the U111't d N ' ' ' n • ' 

•er tha, e at1ons Act 1946: in the former "reasonuble susp1c1on prov1s1on went 
lhe 1 Was necessary to • ' • d • th I 

re Was a de .. exp1en1 to comply with UN Security Council measures an m e atter 

(l'ernporary rr°rnl ?f fund1:1mental rights of access to a judicial remedy. The Terrorist Asset-Freezing 

enacted to Pro ~dvisions) Act 2. 0 IO and subsequently the Terrorist Asset-Freezing etc Act 20 IO were 
1terat' v, c the ne · E I 

120 •0ns, see Kad· cess~ powers to implement the UN Security Council measures. For U aw 
09] I A.c. 122 

'. v Council of the European Union (Joined Cases C-402/0SP and C-415/05P) 
5• Othman v Council of the European Union (T 318/01) [2009] E.C.R. ll- 1627. 
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found in practice in judicial review". Ll
5 Questions of national security also . 

in proceedings other than CPR Pt 54 claims for judicial review, including a~is~ 
claims for damages l:l<, and applications for habeas corpus. 137 civil 

Matters which are polycentric 

A third limitation on the court's institutional capacity occurs when a legal 
challenge is made on substantive grounds to a matter which is "polycentric"­
where the decision-taker has broad discretion involving policy and public interest 
considerations. The limitation does not apply where the alleged flaw is one of 
procedural impropriety 138 or a failure to discharge a general duty, such as the 
public sector equality duty. 139 

Most "allocative decisions"-decisions involving the distribution of limited 
resources-fall into the category of polycentric decisions. If the court alters such 
a decision, the judicial intervention will set up a chain reaction, requiring a 
rearrangement of other decisions with which the original has interacting points of 
influence. 140 Thus where it was alleged that the proposals of the Boundary 
Commission resulted in an "excessive disparity" between the number of electors 

135 House of Lords Constitution Committee, Terrorism Prevention and Investigation Measures Bill 
19th Report of 2010-12, HL Paper 198, para.15. ' 
136 See, e.g. Al Rawi and others v Security Service and others (JUSTICE and others intervening) 
[2011] UKSC 34; [2012] 1 A.C. 531 (in tort claims, "closed material procedure" held to be a 
departure from fundamental features of common law fair trials); Tariq v Home Office [2011] UK.SC 
35; [2012] 1 A.C. 452 (close material procedure could be used in the Employment Tribunal); the 
Justice and Security Act 2013 now permits use of this -proc.edure in civil litigation generally. 
137 Rahmatullah v Secretary of State for Defence and another (JUSTICE intervening) [2012] UK.SC 
48; [2012] 3 W.L.R. 1087. 
138 See, e.g. R. (on the application of Luton BC) v Secretary of State for Education [2011) EWHC 217 
(Admin); [2011] Eq.L.R. 481, [96] ("however pressing the economic problems, there was no 
'overriding public interest' which precluded consultation or justifies the lack of any consultation" in 
relation to government decision to shut down national programme for refurbishing schools); R. (on 
the application of Rahman) v Birmingham City Council [2011] EWHC 944 (Admin); [2011] Eq.L.R. 
705 ( decision to end funding to voluntary agencies providing legal advice to ethnic minorities and 
disabled people unlawful because they had been made without due regard to public sector equality 
duties). 
139 Equality Act 2010 s.149 and the Equality Act 2010 (Specific Duties) Regulations 2011 (S1 
226/2011). 
14° Council of Civil Service Unions v Minister for the Civil Service [1985] A.C. 374 at 411 (Lord 
Diplock: decisions involving "competing policy considerations", involving '. 'a balancing exercise 
which judges by their upbringing and their experience are ill-qualified to perform"). See L. Fulle_r, 
"The Forms and Limits of Adjudication" (1978-79) 92 Harv. L.R. 395, who likens a polycentnc 
problem to that of a spider 's web: "A pull on one strand will distribute tensions after a complicated 
pattern throughout the web as a whole. Doubling the original pull will, in all likelihood, not simpl_y 
double each of the resulting tensions but rather create a different complicated pattern of tensions. Thts 
would certainly occur, for example, if the double pull caused one or more of the weaker strands to 
snap." These words were quoted in R. v Secretary of State for the Home Department Ex p. P (1_995! 1 
All E.R. 870 (Neill L.J.: non-statutory power establishing a scheme to provide compensation tor 
criminal injuries was held not justiciable because it involved "a balance of competing claims on the 
public purse and the allocation of economic resources which the court is ill equipped to deal with"); J: 
Allison "Fuller's Analysis of Polycenlric Disputes and The Limits of Adjudicntion" ( 1994) C.L.J. 367, 
A. Le Sueur, "Justifying Judicial Caution; Jurisdiction, Jusliciability and Policy": Ch.8 in B. _Hudf~~~: 
(ed.), Judicial Review: A Thematic Approach ( 1995); A. Chayes, "The Role ot the Judge Ill p~~ .· 1 Law Litigation" (1976) 89 Harv. L.R. 1281, 1288; J. King, "lnstitutional _~P~~oaches to Jt:dt 
Restraint" (2008) 28 O.J.L.S. 409; J. King, "The Pervasiveness of Polycentnc1ty [2008] P.L. 
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h Onstituency and the "electoral quota" (as required by the Rules) it was • eac c • h. l h ' 111 h t this was a question on w 1c 1 t e courts should be reluctant to decide ~eld t a h " • l l · ' ,, being "more t an one answer , part1cu ar y smce any adjustment to the 
there ld ·t t th t · d. daries wou necess1 a e o er compensa mg a Justments to the proposals (a 
bO~~al polycentric problem, ~lthou_g? no.t direc!ly ref~rred to as such).14 1 

tYPA ther typical polycentnc dec1s1on 1s one mvolvmg the allocation of scarce 1--043 
n~es among competing claims. 142 As will be discussed in Chapter 5, courts 

resolll • ( ) h th th t f • • • are asked to determme a w . e e_r e co_s o a project 1s material to a decision; 
(b) whether the cost o_f a project ts ~oo high, or ( c) too low. 143 The first issue to 
d ide when these claims are made 1s whether the alleged duty is a mere "target 
d:~,, (such as to provide fo~ the need~ of childr~n or the disabled in general) or 
an enforceable duty (to provide a particular service to the claimant). Once it has 
been decided that there is a duty to be engaged, or that a power is being neglected 
or ignored, should it then be for the courts to dictate how the resources ought to 
be allocated between the fulfillment of that duty and other competing 
responsibilities? In R. v Cambridge DHA Ex p. B (No.I), the decision of a 
hospital not to provide expensive treatment to a child with cancer was upheld by 
the Court of Appeal. 144 Similarly: the House of Lords refused to interfere in a 
decision of a chief constable to deploy his resources in a manner that gave only 
partial and sporadic protection to exporters at risk of disruption of their trade 
from animal rights protesters; 145 a local authority system for allocating housing 
was held not to be inherently absurd or arbitrary. 146 

One of the reasons why a polycentric decision is not ideally amenable to 1--044 
judicial review is that the re-allocation of resources in consequence of the court's 
judgment will normally involve the interests of those who were not represented in 
the initial litigation. Yet it should not always be assumed that the legislature 
~!ways possesses an institutional capacity superior to that of the courts to take 
mto account a wide variety of interests. In Huang, 147 the House of Lords 
ackno~ledged that in some areas the determination of policy by the legislative or 
executive branch is institutionally no better than that of the courts. Their 

1<1 R 
1 ◄2 J.-~j! ou~da,y Co':1':1is!'.onfor England Exp. Foot [1983] Q.B. 600. " 
All . g, The Just1c1ab1hty of Resource Allocation" (2007) 70 M.L.R. 197; E. Palmer, Resource 
La ~ a(hon, Welfare Rights- Mapping the Boundaries of Judicial Control in Public Administrative w 2000) 20 O J • • • d P • • Rights" · .L.S. 63; S. Fredman, "Positive Rights Transformed: Pos1t1ve Duties an ostt1ve 
143 (2006] P.L. 498. 

See 5- 134 ,,.. ' 

"Di~ c:,~·ambridge DHA Exp. 8 (No.I) [1995] t W.L.R. 898 at 906 (Sir Thomas Bingham M.R.: 
rnaxim aoct agonizing judgments have to be made as to how a limited budget is best allocated to the 
rnake"trn advantage of the maximum number of patients. That is not a judgment which a court can 1◄1 R 'R. ~ames and D. Longley "Judicial Review and Tragic Choices: Exp. B" [1 995] P.L. 367• • v Chief C ' 8 I R fon th , . onstab/e of Sussex Exp. International Traders FenJ' ltd [ I 999] 2 A.C. 4 1 ; a so • 
C,M_t;:Plrcation of Pfizer ltd) v Secretary of State for Health [2002] EWCA Civ I ~66;. [2003l 1 
Syrett "I 

19 
(CA upheld decision to provide the drug Viagra to a limited category ot patients): K. 

M_.L.Jl. 2~otence or Importance? Judicial Review in an Era of Explicit NHS Rationing" (2004) 67 
C1v 392, [20 cf, R. (on the application of Rogers) v Swindon NHS Primary Care Trust (2006] EWCA 
caneo He O~] 1 W.L.R. 2649 (policy on funding breast cancer treatment with an unlicensed drug 
llesoUrcC:{e~ttn was irrational); K. Syrett, "Opening Eyes to the Reality of Scarce Health Car~ 
\20o6] P.L 

66 (on the application of Rogers) v Swindon PCT and Secretary of State for Health ~ R • 4. 
147 • (on the . 

J-/11ang application of Ahmad) v Newham LBC [2009] UK.I-IL 14; [2009] P.T.S.R. 632• 
v Secreta,y of State for the Home Department [2007] UKHL 11 ; [2007} 2 A.C. 167 • 
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Lordships distinguished between a case which concerns established housin policy14ll- where the result represented "a considered democratic compromise'¥ and where all parties were represented in the debate and where the issue involved the allocation of finite resources- and the situation in immigration policy where those elements were not present. In the latter case, the courts have far Jes.~ institutional reason to be diffident about intervening in order to protect the rights or interests of those who were not represented in the decision-making process. Prosecution decisions have also been described as polycentric. 149 In R. (on the application of Corner House Research) v Director of the Serious Fraud Office, the House of Lords reiterated that the courts should be slow to interfere in prosecutorial decisions outside of exceptional cases. 150 One of the reasons given by Lord Bingham in support of that proposition was, quoting a judgment of the Supreme Court of Fiji "The polycentric character of official decision-making in such matters including policy and public interest considerations are not susceptible of judicial review because it is within neither the constitutional function nor the practical competence of the courts to assess their merits".151 With respect, the concept of polycentricity does not justify judicial abstinence on the ground that the decision involves taking into account a number of different considerations. The essence of the polycentric problem is the fact that it has interacting points of influence described above, and is therefore not easily amenable to an either/or, or yes/no decision. Nevertheless, the deference to the Director's decision in Corner House was ultimately based less on polycentricity than the fact that it involved government policy in the area of national security (albeit ignoring the implications of such an approach for the rule of law). I--045 Furthermore, budgetary decisions are not, invariably regarded by the courts as matters for the authority alone. The matter depends upon the relevant statute and context. While in R. v Gloucestershire CC Ex p . Barry, 152 the House of Lords held that the authority was entitled to take into account its limited resources when it considered whether it could fulfil "needs", in R. v Sussex CC Exp. Tandy153 the House of Lords took the opposite view in holding that the authority could not take its limited resources into account in considering whether it could provide "suitable education". As we shall see fmther when we consider these issues in greater detail in Chapters 5 and 11 , so much in public law depends upon the contcxt. 154 

14
ij As in Kay v Lambeth Ll:JC (2006] UKHL 10; [2006) 2 A.C. 465. . ,.,, Sharma v Antoine and others [2006) UKPC 57; [20071 t W.L.R. 780; R. (011 the application o.t City/wok (Cornwall) Ltd v Oj)ice of Fair 1huling [2009] EWHC 57 (Admin); (2009] A.C.D. -t 1 (quoting passage8 from the 6th edn of this work with approval). 1s
" lWO!q UKHL 60; (2009J 1 A.C. 756; see funher R. Hopkins 1111d C. Yeginsu, ''Stonn inn Teacup: Oome~tic and lnternationul Conservatism from the Corner House Case" [2008) J.R. 267: J. Jowd l. "Caving In: Threat8 and the Rule of L11w" [2001:1] J .R. 273. 151 12008] UKIIL 60; 12009 1 I A.C. 756, (31 j. 

1 ~1 11997) A.C. 206. 
I ) ' I 1998] A.C. 7 14. 
1

~
4 See 5- 134; 11 ...{J0 I - 11 - 012. Se1c1, e.g. R. (011 the upp/ic:atia11 ofA) v Crayc/011 LBC [2009] ~KS~ 8; I 2009 J I W.L. R. 2557, where 1he q11cs1ion or whl:lther II child is " in need" was considerel] non-justiciable, and 8ce R. (011 the applic:atlon of Mc:Don<1ld) v Ke11si11gto11 and Chelsea RLBC [_2?~ed UKSC 33; [20 11 J P.T.S .R. 1266, where Barry was doubted in the context of a fiercely divi T Supreme Court over the queslion or needs assessment in the context of community care). And see • Dyke, "Judicial Review in an Age o f Austerity" [201 I] J.R. 202. 
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§ 1:1 BOUNDARIES OF JUDICIAL REVIEW: LAW OF JusTICIABILITY IN CANADA 

Melville Weston1 

The practical wisdom embodied in the common law is 

that much of what we agree to in our day-to-day lives 

does not result in a contract. Where there is no [. . .] 

obligation known to law, there is no justiciable interest 

and no cause of action. 
Justice Malcolm Rowe2 

In this chapter, we introduce the concept of justiciability and 

discuss its role in defining the scope of judicial review in 

Canada. Following this, an outline of the organization of this 

book will be provided. 

II. DEFINING JUSTICIABILITY 

§ 1:2 Overview 

In order to commence a study of justiciability, it is of course 

first necessary to define the parameters of this term. Most 

observers agree that justiciability relates to the subject matter 

jurisdiction (ratione materiae) of a court. Justiciability is a 

requirement, at least implicitly, of every matter that comes 

before a court in Canada. However, as courts have sought to 

define the boundaries of justiciability, differing approaches to 

its nature and scope have emerged. Geoffrey Marshall summa­

rized the dilemma of defining justiciability in the following 

terms: 

Justiciability, when openly used in its appraising sense, refers, 

then, to the aptness of a question for judicial solution. But what 

is to be understood by such a solution? Is it a matter of decisions 

by persons with certain status? Decision by certain set of rules? 

Or decision in certain conditions and with certain specifiable 

results - finality, for example? The notoriously difficult or, some 

might add, pointlessness of this question, if it is to be answered 

in terms of criteria historically suggested in the courts, lies in 

[Section 1:1] 
1M. Weston, "Political Questions" (1925) 38 Harv. L. Rev. 296 at 299, 

cited by Wilson J. in Operation Dismantle Inc. v. R., {1985] 1 S.C.R. 441 

(S.C.C.) at 466 {hereinafter Operation Dismantle]. 

2Ethiopian Orthodox 'Iewahedo Church of Canada St. Mary Cathedral 

i,, Aga, 2021 SCC 22, 163 O.R. (3d) 719 (note) (S.C.C.) at para. 24. 
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the potential lack of agreement between criteria developed for 
different purposes. . .1 

Implicit in this, and as will be explored in this book, is that 
justiciability is concerned with the propriety of the courts 
adjudicating a particular claim. But within this, this can be 
defined with respect to either particular procedural consider­
ations- such as the appropriateness of the plaintiff (standing) 
or timing of the dispute (mootness and ripeness). More nar­
rowly, however, justiciability can be confined in its conceptual­
ization to substance: the ability of the court to adjudicate on 
the subject matter raised in a particular piece of litigation. 

Even within these parameters, however, as Patrick Macklem 
and Craig Scott have emphasized, it is neither possible nor de­
sirable to impose precise limitations on terms such as justicia­
bility, which are contingent on legal, political and historical 
contexts: 

"Justiciability" is a deceptive term because its legalistic tone can 
convey the impression that what is or is not justiciable inheres in 
the judicial function and is written in stone. In fact, the reverse 
is true: not only is justiciability variable from context to context, 
but its content varies over time. Justiciability is a contingent and 
fluid notion dependent on various assumptions concerning the 
role of the judiciary in a given place at a given time as well as on 
its changing character and evolving capability. 2 

Keeping this contextual approach in mind, justiciability may 
be defined, either procedurally or substantively, as a set of 
largely judge-made rules, norms and principles delineating the 
scope of judicial intervention in social, political and economic 
life. In short, if a subject-matter is held to be suitable for 
judicial determination, it is said to be justiciable; if a subject­
matter is held not to be suitable for judicial determination, it is 
said to be non-justiciable. While this is hardly set in stone, the 
quote from Justice Rowe at the beginning of this chapter is a 
reminder than centuries of wisdom of the common law has 
recognized that vast swaths of human interaction are, quite 
prudently, beyond the purview of the courts. The criteria used 
to make the determination as to whether a particular matter is 

[Section 1:2) 
1G. Marshall, "Justiciability" in A. Guest (ed.), Oxford Essays in Juris· 

prudence (London, Oxford University Press, 1961) at 269. 
2P. Macklem and C. Scott, "Constitutional Ropes of Sand or Justiciable 

Guarantees? Social Rights in a New South African Constitution" (1992) 141 
U. Pa. L. Rev. 1 at 27. 
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justiciable pertain to several factors, notably: (1) the capacities 
and legitimacy of the judicial process; (2) the constitutional 
separation of powers; and (3) the nature of the dispute before 
the court, including the nature and text of the legal instru­
ments as the basis of the dispute. 

History, text, and constitutional considerations inform these 
criteria. Even so, they cannot be reduced to purely objective 
assessments. They invariably contain a set of normative 
preferences. For example, how one sees the capacity and legiti­
macy of a court will depend on whether one views judicial 
review as exclusively devoted to "dispute resolution" through 
adjudication or whether one includes the articulation of "public 
values" (or, at least, "public guidance" vis-a-vis the law) as a 
proper function of the judicial process as well. Justiciability 
concerns loom large in the dispute resolution approach because 
it is premised on an adversarial presentation of issues and par­
ties with a live stake in the outcome of a concrete dispute. 
Therefore, where a plaintiff would not be directly affected by 
litigation, or an issue becomes moot, or is not yet ripe, the 
nature of the judicial process would suggest such matters 
should be considered non-justiciable. The public values ap­
proach, by contrast, requires simply an important issue with 
different interpretations well-argued before the Court and 
consequently, defects of standing, ripeness, and mootness 
would present less of an obstacle to the judicial process. 
Justiciability thus may expand or contract depending on the 
values infusing an understanding of judicial review.3 Tradition­
ally, judicial review has been understood in the dispute resolu­
tion model in Canada, with some notable exceptions (e.g., 
references). Increasingly, however, the courts' role in determin­
ing and disseminating public values has been recognized, even 
if the overwhelming majority of cases still have a plaintiff who 
would be directly affected and a dispute that is ripe and not 
moot. 

In attempting to define justiciability, Canadian courts have 
rarely expressed broader concerns for the nature of judicial 
review. Rather, many have simply turned to the dictionary as 
a point of departure for the meaning of justiciability. For 
example, in Pim v. Ontario (Minister of Environment), the 
Ontario Divisional Court turned to the Oxford English Dictio­
nary, which defined "justiciable" as something which is amena-

3For a discussion of these two approaches in the American context, see 
E. T. Lee, "Deconstitutionalizing Justiciability: The Example of Mootness" 
11992) 105 Harv. L. Rev. 605 at 626-28. 
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ble to jurisdiction or triable in a Court.4 In South Centre 
Merchants Assn. Ltd. v. Halifax (City), Tidman J. of the Nova 
Scotia Supreme Court referred to Black's Law Dictionary (5th 
ed., 1979), which defined justiciability as a "term {that] refers 
to real and substantial controversy which is appropriate for 
judicial determination ... " and to the World Book Dictionary, 
1981 edition, which defined "justiciable" as "subject to jurisdic­
tion or trial in a court of law ... "5 Is being "amenable" to 
judicial determination different than being "appropriate" for 
judicial determination? Both definitions imply the need for a 
normative judrment as to a matter's suitability for judicial 
determination. By contrast, "appropriate for judicial determi­
nation" in the sense of "subject" to jurisdiction appears to call 
for a positive assessment-in other words, the fact that a court 
has deemed a matter to be justiciable is what renders it 
justiciable. 

Interestingly, in Thorson v. Canada (Attorney General),1 a 
landmark case on public interest standing which included the 
first important usage of 'Justiciability" by the Supreme Court 
of Canada, the term was left undefined. This is likely because 
the issue in that case-whether a statute offended the division 
of powers in ss. 91 and 92 of the Constitution Act, 1867-was 
clearly substantively justiciable. In Finlay v. Canada (Minister 
of Finance), Le Dain J., without the benefit of a dictionary but 
citing Thorson as authority, stated that justiciable meant 
simply "appropriate for judicial determination. "8 

The Supreme Court of Canada began to turn its mind more 
to the content of justiciability, from a substantive perspective, 
in Canada (Auditor General) v. Canada (Minister of Energy, 
Mines & Resources). Chief Justice Dickson stated that, "An in­
quiry into justiciability is, first and foremost, a normative in-

4Pim u. Ontario (Minister of Em1ironment) (1978 ), 23 O.R. (2d) 45 (Ont. 
Div. Ct.). 

5South Centre Merchants Assn. Ltd. u. Halifax (City ), 1994 CarswellNS 
83, [1994) N.S.J. No. 439 (N.S. S.C. l. In Nova Aqua Salmon Ltd. Partnership 
rReceiver of) u. Non•Marine Underwriters, Lloyd's London, 1996 CarswellNS 
38, (1996) N.S.J. No. 38 (N.S. S.C.), Tidman J. resorted to an earlier edition 
of Black's Law Dictionary (4th Ed.,1968), 1004, which defined justiciability 
as "proper to be examined in courts of justice". 

6By normative, we refer to a subjective determination based on a 
defined set of principles, standards, beliefs and priorities. 

7Thorson u. Canada /Attorney General) (1974 }, (1975) 1 S.C.R. 138 
tS.C.C. [hereinafter Thorson). 

8Finlay v. Canada (Minister of Finance), (1986) 2 S.C.R. 607 (S.C.C.) at 
632 [hereinafter Finlay). 
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quiry into the appropriateness as a matter of constitutional 
judicial policy of the courts deciding a given issue .. _,,e 

Whether in the normative or positive sense, "appropriate­
ness" has emerged as the most common proxy for justiciability. 
In Saskatoon Criminal Defence Lawyers Assn. v. Saskatchewan, 
the Saskatchewan Court of Queen's Bench (as it then was) 
held, "An issue is justiciable if it raises a question that may 
properly come before a court and which is appropriate for 
decision."10 In Assn. of Stop Construction of Rafferty Alameda 
Projects Inc. v. Saskatchewan (Minister of Environment & Pub­
lic Safety), that same court stated, "A justiciable issue is 
defined as one which consists of a real and substantial 
controversy which is appropriate for judicial determination as 
distinguished from a dispute which is hypothetical or one of 
abstract character ."11 

Appropriateness, from both procedural and substantive 
perspectives, not only includes both normative and positive ele­
ments, but also reflects an appreciation for both the capacities 
and legitimacy of judicial decision-making. Professor Thomas 
Cromwell (later Justice Cromwell of the Supreme Court of 
Canada) summarized this approach to justiciability in the fol­
lowing terms: 

The justiciability of a matter refers to its being suitable for de­
termination by a court. Justiciability involves the subject matter 
of the question, the manner of its presentation and the ap­
propriateness of judicial adjudication in light of these factors. 
This appropriateness may be determined according to both 
institutional and constitutional standards. It includes both the 
question of the adequacy of judicial machinery for the task as 
well as the legitimacy of using it.12 [Emphasis added.] 

While it is helpful to develop the criteria for a determination of 
justiciability, including factors such as institutional capacity 
and institutional legitimacy, it is necessary to leave the content 
of justiciability open-ended. This was underscored by Justice 
Rowe, writing for a unanimous Supreme Court, in Highwood 

9Canada (Auditor General) v. Canada (Minister of Energy, Mines & 
Resources), [1989] 2 S.C.R. 49 (S.C.C.) at 90-91 [hereinafter Auditor General). 

10Saskatoon Criminal Defence Lawyers Assn. v. Saskatchewan, [1984] 3 
W.W.R. 707 (Sask. Q.B.). 

11Assn. of Stop Construction of Rafferty Alameda Projects Inc. v. 
Saskatchewan (Minister of Environment & Public Safety), 1988 CarswellSask 
35, [1988] S.J. No. 292 (Sask. Q.B.). 

12T. Cromwell, Locus Standi: A Commentary on the Law of Standing in 
Canada (Toronto: Carswell, 1986) at 192. 
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Congregation of Jehovah's Witnesses (Judicial Committee) u. 
Wall: 

There is no single set of rules delineating the scope of 
justiciability. Indeed, justiciability depends to some degree on 
context, and the proper approach to determining justiciability 
must be flexible. The court should ask whether it has the 
institutional capacity and legitimacy to adjudicate the 
matter[ ... ] In determining this, courts should consider "that 
the matter before the court would be an economical and efficient 
investment of judicial resources to resolve, that there is a suf­
ficient factual and evidentiary basis for the claim, that there 
would be an adequate adversarial presentation of the parties' 
positions and that no other administrative or political body has 
been given prior jurisdiction of the matter by statute"13 

We cannot say all the reasons why a matter may be (non­
)justiciable. While justiciability will contain a diverse and shift­
ing set of issues, in the final analysis, all one can assert with 
certainty is that there will always be, and always should be, a 
boundary between what courts should and should not decide, 
and further, that this boundary should correspond to predict­
able and coherent principles. As Galligan concludes, "Non­
justiciability means no more and no less than that a matter is 
unsuitable for adjudication.''14 

§ 1:3 Justiciability: A Substantive or Procedural 
Doctrine? 

Justiciability is often conflated with standing.1 Standing, the 
subject of Chapter 3 (§§ 3:1 et seq.), is a civil procedure doc­
trine that addresses the question of who is entitled to bring 
proceedings to a court and thus can fairly be described as a 
"boundary of judicial review". More narrowly, however, 
justiciability relates to what such people may ask a court to 

13Highwood Congregation of Jehovah's Witnesses (Judicial Committee) u. 
Wall, 2018 SCC 26, (20181 1 S.C.R. 750 (S.C.C.) at para. 34, citing the previ­
ous edition of this book at 294. 

14This is the definition adopted in D.J. Galligan, Discretionary Powers: A 
Legal Study of Official Discretion (Oxford: Clarendon Press, 1990) at 241. 
[Section 1:31 

1This confusion is in part one of terminology. In the U.S., standing is 
one of the doctrines, along with mootness and ripeness, grouped under the 
rubric of justiciability. See L. Tribe, American Constitutional Law, 2d ed. 
(Mineola, New York: Foundation Press, 1988) at 67, 107-11. In Canada, by 
contrast, justiciability is generally, but not always understood as a separate 
inquiry into the subject matter of the litigation. AB such, all these doctrines 
are considered in this book. 
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propriate way to address mootness on appeal. Because the is­
sue was raised at the hearing and Mr. Borowski incurred sig­
nificant unnecessary expense, this was taken into account 
when determining costs (discussed in the next subsection). 

At times, appeal courts will choose to schedule a motion to 
strike an appeal on grounds of mootness in conjunction with a 
hearing on the merits should it consider that to be the most ef­
ficient course of action.4 However, this does not affect the fact 
that a motion to quash a moot appeal remains the appropriate 
course of action. 

§ 2:19 Mootness-Special Costs Considerations 
Particular considerations may also arise with respect to costs 

of proceedings dismissed on grounds of mootness. For most 
rationales considered as bases to dismiss proceedings in this 
book, the inappropriateness of bringing the proceeding is at 
some level attributable to the plaintiff. Typical costs conse­
quences should accordingly follow. (It may well be that a sig­
nificant number of claims discussed in this book were nonethe­
less brought in the public interest in good faith, which may be 
a pragmatic reason not to award costs, but this is because of 
rules surrounding costs in public interest litigation generally, 
and not because of issues of justiciability per se.1) 

Where the Court has declined to hear a case on the grounds 
of mootness, the question of costs may arise. Borowski provides 
little guidance as to how costs are to be addressed. The At­
torney General in that case had applied for an adjournment 
following the striking down of the abortion provision that Mr. 
Borowski challenged. This motion was denied. Sopinka J. noted 
that the proper course would have been to bring a motion to 
quash either in lieu of, or subsequent to, the request for 
adjournment. As this was not done, Sopinka J. concluded that 
the appellant had been put to the "needless" expense of prepar­
ing and arguing the case before the Supreme Court. In the cir­
cumstances, Sopinka J. ordered the Attorney General to pay 
Borowski's costs from the time of the motion to adjourn was 

4See, e.g., the concurrent consideration of mootness and merits in E.S. 
v. Joannou, 2017 ONCA 655, 416 D.L.R. (4th) 466 (Ont. C.A.). 
[Section 2:19] 

1Discussed in depth in Chris Tollefson, Darlene Gilliland and Jerry 
DeMarco, "Towards a Costs Jurisprudence in Public Interest Litigation" 
(2004) 83:2 Can. Bar Rev. 473. 
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decided forward. 2 This holding suggests that if a party intends 
to raise mootness as a basis for dismissing a claim or an ap­
peal, it should do so in a timely fashion and in the appropriate 
procedural fashion to minimize the costs to the other parties. 
Otherwise, as in Borowski, they may be burdened with the ap­
pellant's costs should the mootness argument succeed at a 
later point. 

The more typical approach to costs is illustrated in Provincial 
Crane Inc. v. AMCA International Ltd. 3 In that case, an issue 
had become moot by reason of "supervening events" out of the 
control of the parties. After deciding the matter was moot, the 
Court entertained arguments with respect to costs. Each side 
argued that the other should bear the costs of the proceeding. 
The Court held that, as there was enough evidence to justify 
commencement of the action by the plaintiff, each side should 
bear its own costs. This 'justified action' test was confirmed 
and employed by R.C. Boswell J. of the Ontario Superior Court 
of Justice in Golda Developments Inc. v. Dawe:4 "the plaintiff 
must satisfy the court on a balance of probabilities that it had 
a bona fide cause of action, that it was not frivolous or vexa­
tious and that there was some justification for commencement 
of the claim."5 

This result is sensible where the case has become moot due 
to factors outside the control of the parties; however, this may 
encourage parties to proceed to a hearing on mootness rather 
than simply abandon an action as most provincial Rules of 
Civil Procedure provide that, where a plaintiff discontinues an 
action against the defendant, the defendant is entitled to costs 
unless the court orders otherwise.6 

§ 2:20 Subject Matters that are Inherently Political 
CUPE v. HMQ illustrates how, if a proceeding raises inher­

ently political matters, it is unlikely that the Court will allow 
an entire trial to take place, but instead elect to resolve the 
matter expeditiously. The plaintiffs in this action brought a 

2Borowski v. Canada (Attorney General), [1989] 1 S.C.R. 342 (S.C.C.). 
3Provincial Crane Inc. v. AMCA International Ltd., 1990 CarswellOnt 

369 (Ont. H.C.). 
4Golda Developments Inc. Ii. Dawe, 2008 CarswellOnt 3120 (Ont. S.C. 

J.). See also Gianopoulos v. Olga Management Ltd., 2004 CarswellOnt 4328 
(Ont. S.C.J.). 

5R. v. Smith, 2004 SCC 14, [2004] 1 S.C.R. 385 (S.C.C.). 
6R. v. Smith, 2004 SCC 14, (2004 1 S.C.R. 385 (S.C.C.) at para. 23. 
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claim against the Ontario government regarding sale of shares 
in a Crown corporation. The plaintiffs alleged that the sale was 
motivated by improper purposes, including a desire to enrich 
supporters of the governing party. What Cavanagh J. relied 
upon to strike the claim was the fact that the claim rested on 
policy decisions-whether to sell shares in a Crown corpora­
tion-that were the proper purview of the legislatures, not the 
courts.1 After reminding himself of the high standard to strike 
out a claim under Rule 21 of Ontario's Rules of Civil Proce­
dure, he concluded: 

[66] When I read the Claim generously and assume the facts 
pleaded in the Claim to be true, I conclude that: 

a. It is plain and obvious that the plaintiffs have not pleaded 
facts that plausibly support the conclusion that the 
impugned conduct and decisions were not in respect of core 
policy matters that were authorized by the Electricity Act, 
1998. 

b. It is plain and obvious that the plaintiffs have not pleaded 
facts that plausibly support the conclusion or inference 
that the Ministers acted in bad faith in engaging in the 
impugned conduct and making the impugned decisions in 
respect of the sale of shares of Hydro One. 

(67) Th[e] claims made in this action are not justiciable and, for 
this reason, the Claim should be struck out and the action should 
be dismissed. 
In Tanudjaja v. Canada (Attorney General), the Court of Ap­

peal for Ontario was divided on the propriety of deciding the 
justiciability of an alleged right to housing under the Charter 
on a motion to strike. Pardu J.A., writing for the majority, 
agreed that the motions judge appropriately struck the claim 
for its being non-justiciable. In her view, it was clear based on 
the pleadings that the claim raised political rather than legal 
issues given that "there is no judicially discoverable and 
manageable standard for assessing in general whether housing 
policy is adequate or whether insufficient priority has been 
given in general to the needs of the homeless".2 The fact that 
no specific law was challenged, as the applicants were seeking 

[Section 2:20] 
1R. v. Smith, 2004 SCC 14, [2004] 1 S.C.R. 385 (S.C.C.), in particular, 

para. 65. See also Knight v. Imperial Tobacco Canada Ltd., 2011 SCC 42, 
(2011] 3 S.C.R. 45 (S.C.C.) at, in particular, paras. 79, 87 . 

2Tanudjaja v. Canada (Attorney General), 2014 ONCA 852, 123 O.R. 
(3d) 161 (Ont. C.A.) at para. 33, leave to appeal refused 2015 CarswellOnt 
9613 (S.C.C.). 
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recognition of a free-standing right to housing, underscored the 
non-justiciable nature of the claim. She noted the particular 
difficulties this would pose for s. 1 analysis as "the diffuse and 
broad nature of the claims here does not permit an analysis 
under s. 1 of the Charter."3 Feldman J.A. dissented. Notwith­
standing what she acknowledged were challenges the ap­
plicants would face, "it [was] neither plain nor obvious that 
the[ir] claims are doomed to fail"4 and evidence could help them 
make out their claim, unlike previous decisions such as Gos­
selin c. Quebec (Procureur general),5 where claimants were 
unsuccessful. 

§ 2:21 Cases that Affect the Political Process 
Cases that affect the political process, such as through af­

fecting the internal affairs of Parliament, are likely to be 
resolved at a very early motion, as the justiciability concerns 
are likely to be apparent on the face of pleadings. For instance, 
in Penikett v. R.,1 the Yukon Supreme Court considered chal­
lenges brought by the Premier and Government of the Yukon 
Territory, alleging that the process that led to the Meech Lake 
Accord violated the Charter. The Yukon Supreme Court 
answered certain legal questions posed by the Government of 
Canada in accordance with then-Rule 34 of the Yukon Supreme 
Court Rules, permitting resolution of legal questions that will 
substantially resolve actions. Though it disagreed with how 
the trial court answered the questions, the Yukon Court of Ap­
peal nonetheless agreed that they could be answered on such a 
preliminary motion.2 (For more discussion of the substance of 
these determinations, see § 7:4.) This is not altogether 
surprising: the issue in this petition was fundamentally about 

3Tanudjaja v. Canada (Attorney General), 2014 ONCA 852, 123 O.R. 
(3d) 161 (Ont. C.A.) at para. 32, leave to appeal refused 2015 CarswellOnt 
9613 (S.C.C.). 

4Tanudjaja v. Canada (Attorney General), 2014 ONCA 852, 123 O.R. 
(3d) 161 (Ont. C.A.) at para. 43, leave to appeal refused 2015 CarswellOnt 
9613 (S.C.C.). 

5Gosselin c. Quebec (Procureur general), 2002 sec 84, (sub nom. Gosse­
lin v. Quebec (Attorney General)) (2002] 4 S.C.R. 429 (S.C.C.). 

[Section 2:21) 
1Penikett v. R. 19871, 43 D.L.R. (4th) 324 (Y.T. S.C.), reversed Penikett 

v. R. (1987), 45 D.L.R. (4th ) 108 (Y.T. C.A.) at 118-120, leave to appeal refused 
(1988] 6 W.W.R. lxix (note ) {S.C.C.). 

2Penikett u. R. (1987), 45 D.L.R. (4th) 108 (Y.T. C.A.) at 118-120, leave 
to appeal refused [1988) 6 W.W.R. lxix (note) (S.C.C.). 
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§ 6:12 Generally 
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§ 6:13 Generally 
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§ 6:14 Generally 

II. NON-JUSTICIABLE POLICY DISPUTES 

§ 6: 15 Generally 
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JUSTICIABILITY 

§ 6:17 Generally 

V. CONCLUSION 
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I. POLITICAL QUESTIONS 

A. INTRODUCTION 

§ 6:1 Generally 

320 

Issues are sometimes resolved by judicial process which 
might have been resolved by political processes, and 
justice is often contrasted with politics, not because it is 
even prima facie expected that political decisions will be 
unjust, but because there are characteristic (though 
disputed) differences between the ways in which deci­
sions may be reached ... But what does this contrast 
amount to, and are there some types of disputes which 
are inherently suited to one sort of decision rather than 
another? 
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Geoffrey Marshall 1 

It is the prerogative of a sovereign Parliament to make 
its intention known as to the role the courts are to play in 
interpreting, applying and enforcing its statutes. While 
the courts must determine the meaning of statutory pro­
visions, they do so in the name of seeking out the inten­
tion or sovereign will of Parliament, however purposively, 
contextually or policy-oriented may be the interpretative 
methods used to attribute such meaning. If, then, the 
courts interpret a particular provision as having the ef­
fect of ousting judicial remedies for entitlements contained 
in that statute, they are, in principle, giving effect to Pa­
rliament's view of the justiciability of those rights. The 
rights are non-justiciable not because of the independent 
evaluation by the court of the appropriateness of its 
intervention, but because Parliament is taken to have 
expressed its intention that they be non-justiciable. 
Chief Justice Brian Dickson2 

In the previous chapters, we have explored areas where the 
boundaries of judicial review turned on the capacity of courts 
to hear and decide disputes that were not "live" in one sense or 
another. In this chapter, we consider the boundaries, if any, 
where live disputes raise political questions, or concern policy 
preferences. To put it another way, while the previous chapters 
have analyzed when courts will decline to adjudicate due to 
procedural concerns, this chapter (and the two that follow) ad­
dress areas where courts may not tread upon substance. 

The "political questions" doctrine has a chequered history 
and uncertain status in Canada. To be found non-justiciable, 
political questions must demonstrably be unsuitable for 
adjudication. These will typically involve moral, strategic, ideo­
logical, historical or policy considerations that are not suscep­
tible to resolution through adversarial presentation of evidence 
or the judicial process. 

However, the common law suggests that a court should not 
allow actions to be immune from review lightly.3 Political ques­
tions, therefore, must demonstrably be unsuitable for 

[Section 6:1] 
1G, Marshall "Justiciability" in A. Guest ed.) Oxford Essays in Juris 

prudence !London~ Oxford University Press, 1961), 265. 
2Canada (Auditor General) v. Canada (Minister of Energy, Mines & 

Resources), [1989) 2 S.C.R. 49 tS.C.C.) at 91-92 ereinafter Auditor General]. 
3See for a discussion of this common law principle, Hamilton City 
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adjudication. These will typically involve moral, strategic, ideo­
logical, historical or policy considerations that are not suscep­
tible to resolution through adversarial presentation of evidence 
or the judicial process. Justiciable questions and political ques­
tions lie at opposing ends of a jurisdictional spectrum.4 

Often justiciability has been viewed as a strict test with a 
simple yes or no answer. This method has meant that courts 
have held many cases of public discretionary decision making 
to be nonjusticiable and so have refused to investigate whether 
the decision makers in question have exceeded the scope of 
their discretion. Such an approach thus ignores the rule of law 
illustrating the importance of approaching justiciability as a 
spectrum rather than a black-or-white decision.6 To put it an­
other way, courts must not conflate whether a matter is per se 
justiciable with giving decision-makers considerable deference 
regarding said matter. 8 

As with ripeness and mootness, the doctrines of justiciability 
discussed thus far, the political nature of a matter raises two 
related dilemmas for courts. The first is the dilemma of 
institutional capacity. Courts are designed to make pronounce­
ments of law. Arguably, they accomplish this goal more ef­
fectively and efficiently than any other institution could. 

Where the heart of a dispute is political rather than legal, 
however, courts have no particular advantage over other 
institutions in their expertise, and may well be less effective 
and efficient than other branches of government in resolving 
such controversies, as the judiciary is neither representative of 
the political spectrum, nor democratically accountable. For this 
reason, a discussion of the justiciability over disputes rooted in 
or including political or policy disputes shades into a discus­
sion of justiciability over legislative bodies and the legislative 

Council u. Waikato Electricity Authority, (1994} 1 N.Z.L.R. 741 (New Zealand 
H.C.). See also Aharon Barak, The Judge in a Democracy (Princeton: 
Princeton University Press, 2006) at 177. 

4See, for example, R. v. Kruger (1977), [1978} 1 S.C.R. 104 (S.C.C.) at 
109 per Dickson J. (as he then was)(" ... Claims to aboriginal title are wo­
ven with history, legend, politics and moral obligations, If the claim of any 
Band in respect of any particular land is to be decided as a justiciable issue 
and not a political issue, it should be so considered on the facts pertinent to 
that Band and to that land, and not on any global basis. . . "). 

1Lorne Sossin, "The Unfinished Project of Roncarelli: Justiciability, 
Discretion and the Limits of the Rule of Law" (2010) 55 McGill L.J. 661. 

1Gerard J. Kennedy & Mary Angela Rowe, "Tanudjaja u. Canada 
(Attorney General): Distinguishing Injusticiability and Deference on Motions 
to Strike" (2015) 44 Adv. Q. 391. 
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process itself. That aspect of justiciability will be the focus of 
Chapter 7 (§§ 7:1 et seq.). 

While most observers would agree that courts have neither 
the institutional capacity nor the legitimacy to decide certain 
kinds of political questions, few share any precise sense of 
where the boundary between political and legal questions 
should be drawn. 

While jurisdictions such as the United States have developed 
a rich jurisprudence on "political questions,"7 the application of 
this doctrine in Canada has given rise to scant attention and 
relatively little scrutiny. One of the few Supreme Court deci­
sions to have considered the doctrine as such, Operation 
Dismantle Inc. v. R.,8 rejected its application (at least as 
developed in American jurisprudence) in Canada. Based on 
this decision, Peter Hogg concluded bluntly, "Whatever the po­
sition in the United States, it is clear that there is no political 
questions doctrine in Canada."9 

It is fair to say that there is no political questions doctrine in 
Canada in the sense that there is in the United States. 
However, while the Supreme Court of Canada has chosen to 
distance itself from certain aspects of the American jurispru­
dence on the "political questions" doctrine, it has nonetheless 
knit together various threads from common law and its own 
Constitutional principles into a distinctly Canadian approach 
to the justiciability of "political questions". The resulting quilt 
creates a threshold of justiciability which all cases brought 
before a court must meet in order to be adjudicated. This evolv­
ing standard merges centuries of case-law on Crown preroga­
tive powers and Parliamentary supremacy with the compara­
tively newly minted Charter of Rights and Freedoms10 principles 
regarding the scope of judicial review. The resulting mixture, 
as the discussion below illustrates, has yet to fully cohere. 
Justiciability issues too often are discussed, if at all, as an af-

7For a summary, see T. Franck, Political Questions I Judicial Answers: 
Does the Rule of Law Apply to Foreign Affairs (Princeton: Princeton 
University Press, 1992); M. Redish, "Abstention, Separation of Powers, and 
the Limits of the Judicial Function" (1984), 94 Yale L.J. 71; and F. Scharpf, 
"Judicial Review and the Political Question: A Functional Analysis" (1966), 
75 Yale L.J. 517. 

8Operation Dismantle Inc. v R., (1985) 1 S.C.R. 441 (S.C.C.) [hereinaf­
ter Operation Dismantle]. 

9P. Hogg, Constitutional Law of Canada, 5th ed. (Looseleaf Edition -
2010) (Toronto: Carswell, 2007) at 33-14.5. 

10Part I of the Constitution Act, 1982, being Schedule B of the Canada 
Act 1982, (U.K.), 1982, c.11 [hereinafter Charter}. 

323 

150



§ 6:1 BOUNDARIES OF JUDICIAL REVIEW: LAW OF JUSTICIABILITY IN CANADA 

terthought, to justify or further bolster a result reached for 
other reasons, and as a result, coherence has been elusive in 
this jurisprudence. 

This analysis is divided into four parts. In the first part, we 
review the "political questions" doctrine in comparative 
perspective. After this discussion of justiciability in Anglo­
American jurisdictions, we explore the evolving "political ques­
tions" doctrine in Canadian law, including the judicial restraint 
over determining the wisdom of government action. 11 In the 
second section, we examine the justiciability of policy disputes. 
Then, in the third section, we look at the distinction between 
law and policy in the context of soft law. Finally, in the fourth 
section, we address a recent phenomenon that is slowly becom­
ing more commonplace: documents that address their own 
justiciability. 

This section will focus in particular on issues concerning the 
courts' legitimacy and their motivations for demarcating the 
limits of judicial review. 

B. ANGLO·Al\lERICAN APPROACHES TO 
POLITICAL QUESTIONS 

§ 6:2 Overview 
In this part, we examine the roots of Canada's "political ques­

tions" doctrine, which may be principally traced to the United 
States, Australia and the U.K These Anglo-American jurisdic­
tions share a common foundation in recognizing that certain 
political authority may be immune from judicial review, but 
each has developed a unique approach to the placement of this 
boundary and each has situated its treatment of"political ques­
tions" within the broader context of its particular separation of 
powers doctrine. 

§ 6:3 American approach to political questions 
The American "political questions" doctrine, while unique to 

the "checks and balances" of the U.S. separation of powers doc­
trine, did not develop out of a vacuum. As with the other com­
mon law jurisdictions, its origins may be traced to early En­
glish common law. Some American legal historians have traced 
the doctrine to the fifteenth century case, The Duke of York's 

11For a discussion on whether or not Canada needs a political questions 
doctrine, see: D. Geoffrey Cowper, Q.C. & Lorne Sossin, "Does Canada Need 
a Political Questions Doctrine?" (2002 ) 16 S.C.L.R. 343. 
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Claim to the Crown. 1 As the style of cause suggests, the Duke 
of York attempted to seek the imprimatur of the Court for his 
ascension to the throne. The Court declined to render a deci­
sion, cautioning that resolving the blood line of the King was 
not a proper subject for adjudication.2 

The American Constitution represented a break with this 
common law heritage, but, in establishing the judiciary as a 
separate and independent branch of government, the Constitu­
tion similarly protected certain executive action from judicial 
interference. According to Article III of the U.S. Constitution, 
federal courts (including the Supreme Court) could only 
adjudicate matters which constituted a "case or controversy."3 

This indicated that the drafters of the Constitution intended 

[Section 6:3) 
1Duke of York's Claim to the Crown (1460 , 5 Rotuli Par. 375 [hereinaf­

ter Duke of York . See C. Post, The Supreme Court and Political Questions 
(New York: Da Capo Press, 1969). 

2In O'Donohue "· Canada (2003 ), 109 C.R.R. (2d) 1 (Ont. S.C.J.), 
affirmed 2005 CarswellOnt 951, {2005) O.J. No. 965 (Ont. C.A.), Rouleau J. 
fas he then was , found the issue of the requirement that the monarch be 
Anglican not to be a justiciable question in a Canadian court, on the grounds 
that the Act of Settlement requires that Canada and Great Britain share the 
rules of succession, with this requirement being integrated into the Cana­
dian constitution: "If the courts were free to review and declare inoperative 
certain parts of the rules of succession, Canada could break symmetry with 
Great Britain, and could conceivably recognize a different monarch than does 
Great Britain. In fact, Canada could arguably reanimate the debate regard­
ing the heir to the throne, an argument that was resolved by the Act of 
Settlement. This would clearly be contrary to settled intention, as demon­
strated by our written Constitution, and would see the courts changing 
rather than protecting our fundamental constitutional structure" (para. 29). 

With respect, we are not persuaded that the issue was not justiciable. 
Insofar as Mr. O'Donoghue alleged that the Charter was violated, we are of 
the view that the question posed must be capable of being answered. Having 
said that, we are equally persuaded that the structure of the Canadian con­
stitution clearly warranted dismissal of his claim as a matter of substance. 
As such he raised no "serious" issue to be tried. This illustrates that a Charter 
claim impugning other elements of Canada's constitutional order is very 
likely to be dismissed on the merits, even when a justiciable issue is raised, 
and even when that constitutional provision sits "uncomfortably" with mod­
em values: see Reference re Roman Catholic Separate High Schools Funding, 
(sub nom. Reference re Bill 30, an Act to amend the Education Act) [1987) 1 
S.C.R. 1148 (S.C.C.) at 1197, discussing the constitutional requirement to 
fund Catholic schools in Ontario; see also Adler u. Ontario, [1996] 3 S.C.R. 
609 (S.C.C.). 

3("The judicial Power shall extend to all Cases, in Law and Equity, aris­
ing under this Constitution ... to Controversies .... " U.S. Const. art. III, 
s.2.). 
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Supreme Court set out the distinction between justiciable and 
non-justiciable questions in Miller v. Secretary of State for 
Exiting the European Union. 42 This case considered the scope 
of the Crown prerogative power in relation to the U.K.'s plan 
to leave the European Union. The majority observed, 

It is worth emphasising that nobody has suggested that this is 
an inappropriate issue for the courts to determine. It is also 
worth emphasising that this case has nothing to do with issues 
such as the wisdom of the decision to withdraw from the 
European Union, the terms of withdrawal, the timetable or ar­
rangements for withdrawal, or the details of any future relation­
ship with the European Union. Those are all political issues 
which are matters for ministers and Parliament to resolve. They 
are not issues which are appropriate for resolution by judges, 
whose duty is to decide issues of law which are brought before 
them by individuals and entities exercising their rights of access 
to the courts in a democratic society.43 [Emphasis added.) 
The status of the "political questions" doctrine in the U.K. 

thus remains somewhat in flux. There was a long-standing 
common law rule regarding the non-reviewability of certain 
Crown prerogative powers. However, the courts appear to be 
moving away from this approach towards a philosophy based 
more upon a question of how "purely political" the subject mat­
ter of a particular dispute appears to be, and whether the 
dispute can be grounded in a particular legal text or doctrine. 
In this sense, this appears to be in general alignment to the 
evolution of the Canadian jurisprudence to which we now turn. 

C. CANADA'S POLITICAL QUESTIONS DOCTRINE 
& PURELY POLITICAL MATTERS 

§ 6:6 Generally 
As noted above, the first case to squarely address the "politi­

cal questions" doctrine in the Charter era was Operation 
Dismantle. Wilson J., writing for herself in concurring reasons, 
concluded that the matter was justiciable but that the allega­
tions contained in the claim (that Canada's agreement to test 
US missile systems on its territory would increase the risk of a 
Soviet attack on Canada), taken as true, did not amount to a 
violation of section 7 of the Charter. 

42Miller v. Secretary of State for Exiting the European Union, [2017] 
UKSC 5 (U.K. S.C.). 

43Miller v. Secretary of State for Exiting the European Union, (2017) 
UKSC 5 (U.K. S.C.) at para. 3. See also Alex Powell, "Miller/Cherry and the 
Justiciability of Prerogative Powers" Trinity College Law Review (2020) 
online: https://trinitycollegelawreview.org/miller-cherry-and-the-iusticiahility­
of-prerogative-powers/. 
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In the course of her reasons, Wilson J. discussed the "politi­
cal questions" doctrine at some length and concluded that it 
would not be appropriate to decline to decide the matter before 
her because it raised a dispute with political dimensions.1 After 
reviewing the American and English jurisprudence on "politi­
cal questions", Wilson J. held, 

Accordingly, if the Court were simply being asked to express its 
opinion on the wisdom of the executive's exercise of its defence 
powers in this case, the Court would have to decline. It cannot 
substitute its opinion for that of the executive to whom the 
decision-making power is given by the Constitution. Because the 
effect of the appellant's action is to challenge the wisdom of the 
government's defence policy, it is tempting to say that the Court 
should in the same way refuse to involve itself. However, I think 
this would be to miss the point. The question before us is not 
whether the government's defence policy is sound but whether or 
not it violates the appellant's rights under s. 7 of the Canadian 
Charter of Rights and Freedoms. This is a totally different 
question. I do not think there can be any doubt that this is a 
question for the courts . . . While the court is entitled to grant 
such remedy as it "considers appropriate and just in the circum­
stances", I do not think it is open to it to relinquish its jurisdic­
tion either on the basis that the issue is inherently non-justiciable 
or that it raises a so-called "political question": see Martin H. 
Redish, "Abstention, Separation of Powers, and the Limits of the 
Judicial Function", 94 Yale, L.J. 71 (1984) ... 2 [Emphasis added.] 

Wilson J.'s first claim-that a court cannot relinquish its juris­
diction because a matter is "inherently non-justiciable" was 
rejected by the majority, as Dickson J. (as he then was) 
dismissed the claim precisely on that basis.3 However, Wilson 
J.'s second conclusion-that a court cannot relinquish its juris­
diction because a matter raises a political question-enjoyed 
the support of the majority. 

Still, this did not entirely settle the issue for two reasons. In 

[Section 6:6] 
1Wilson J. also decided that it was of no consequence that the power 

exercised by Canada impugned in Operation Dismantle flowed from a Crown 
prerogative. As the Federal Court of Appeal explained in Hupacasath First 
Nation v. Canada (Minister of Foreign Affairs), 2015 FCA 4, 379 D.L.R. (4th) 
737 (F.C.A.): "(63] Whether the question before the Court is justiciable bears 
no relation to the source of the government power .... "' 

20perati.on Dismantle Inc. i.i. R., [1985] 1 S.C.R. 441 (S.C.C.) at 472. 
30peration Dismantle Inc. v. R., [1985] 1 S.C.R. 441 (S.C.C.). Dickson J. 

stated, "I have no doubt that disputes of a political or foreign policy nature 
may be properly cognizable by the Courts" (at 459 ). 
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the course of her reasons, Wilson J. appeared to leave open the 
possibility that certain "moral and political" matters lay be­
yond the competence of a court to resolve. Further, Wilson J. 
did not clearly reject the American political questions doctrine, 
as it has been developed by American courts. Rather, she took 
issue with an approach to the American political questions doc­
trine which invited courts to decline jurisdiction over matters 
with political consequences based on prudential grounds alone. 
In other words, while she rejected Alexander Bickel's urging 
for a prudential based political questions doctrine in The Pas­
sive Virtues, her decision is not inconsistent with the U.S. 
Supreme Court's articulation of the political questions doctrine 
in Baker (that where the Constitution assigned a matter to an­
other branch of government, or where there existed no 
judicially manageable standards, jurisdiction over the matter 
should be declined). 

Thus, while Wilson J.'s conclusion seems to suggest the 
American doctrine of "political questions" has no application in 
Canadian Constitutional law, her discussion of Baker and other 
American cases in Operation Dismantle does not support this 
conclusion. For this reason, Wilson J.'s reasons in Operation 
Dismantle should be construed narrowly, as holding merely 
that, in Operation Dismantle, the claim raised a legal issue 
and therefore did not constitute a "political question" which 
justified declining jurisdiction on grounds of non-justiciability. 

Paradoxically, Operation Dismantle represents the leading 
authority for the proposition that Canadian courts do not rec­
ognize a "political questions" doctrine (once again, in the sense 
of the prudential approach to the American political questions 
doctrine),4 as well as a leading authority for the proposition 
that certain types of political questions are not appropriate for 

4For a detailed consideration and rejection of the American "political 
questions" on the basis of Operation Dismantle Inc. v. R., (1985) 1 S.C.R. 441 
(S.C.C.), see Dixon v. British Columbia (Attorney General), (1989) 4 W.W.R. 
393 (B.C. S.C.) at 424 [hereinafter Dixon) per McLachlin C.J.S.C. (as she 
then was) ("The question before me is which of these two views should 
prevail-the view that the courts should not enter on the question of elec­
toral reapportionment because it is essentially a political matter, or the view 
that the courts cannot avoid their duty to pronounce on a constitutional 
violation, no matter how political the issue or how difficult the problem of 
fashioning remedies. The Supreme Court of Canada has rejected the proposi­
tion that the Court should decline to embark upon Charter questions because 
they involve political questions. In Operation Dismantle Inc. v. R. (1985), 18 
D.L.R. (4th) 481, (1985) 1 S.C.R. 441 (S.C.C.), which involved a challenge t.o 
the defence policy of the Government of Canada under s. 7 of the Charter, 
Wilson, J. in her separate concurring opinion (with which the majority agreed 
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judicial determination and a court should decline jurisdiction over them under Canadian law. This latter proposition under­scored the Canadian Supreme Court's approach in Auditor General.5 

In Auditor General, pursuant to an investigation into certain 
acquisitions by Petro-Canada, the office of the Auditor General 
requested production of documents from a cabinet minister. 
The minister refused. In response, the Auditor General sought 
to compel disclosure and challenge the refusal in Federal Court. 
Dickson C.J ., writing for a unanimous Supreme Court, held 
that the Auditor General could not subject the refusal of the 
minister to produce the requested documents to judicial review. He interpreted the Auditor General Act as expressly providing 
for a political rather than legal remedy for non-disclosure. 8 
Dickson C.J. emphasized in the Auditor General case that the 
concern of the Court in an analysis of justiciability is to enforce the intention of Parliament, not to independently establish the 
appropriate boundaries for judicial intervention.7 This is analo­
gous to the American Supreme Court's caution in Baker that 
the Court could justify declining to hear a matter on "political questions" grounds only where the Constitution made clear 
that another branch of government had been entrusted with 
resolving the dispute at issue. Though, in Auditor General, Dickson C.J. reached this conclusion as a result of statutory 
rather than constitutional interpretation-the relevant 
legislation authorized only non-judicial remedies in the circum­
stances of the case. 

Perhaps ironically, Dickson C.J. found support for this ap­
proach in Wilson J.'s reasons in Operation Dismantle, which 
had categorically rejected the application of the American "po­
litical questions" doctrine. Dickson C.J ., however, focused 

on this point) held the political questions doctrine to be inapplicable to Cana­dian constitutional law ... "). 
5Canada (Auditor General) v. Canada (Minister of Energy, Mines & Resources), {1989] 2 S.C.R. 49 (S.C.C. >. This case is discussed in greater detail in Chapter 7 (§§ 7:1 et seq.). 
8The Auditor General Act authorized the Auditor General to report to Parliament on the course and conduct of its investigations. This "reporting" power was held to constitute a political remedy to non-disclosure, as it would subject the minister in question to account to Parliament for the refusal to comply with the Auditor General's request. Canada (Auditor General) v. Canada (Minister of Energy, Mines & Resources}, (1989] 2 S.C.R. 49 (S.C.C.) at 98-104. 
7Canada (Auditor General) v. Canada (Minister of Energy, Mines & Resources), [1989] 2 S.C.R 49 (S.C.C.) at 91-92. 
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instead on those aspects of Operation Dismantle leaving open 
the possibility of a Canadian "political questions" doctrine: 

As I noted in Operation Dismantle Inc. v. The Queen (1985), 18 
D.L.R. (4th) 481 at p. 494, 11985] 1 S.C.R. 441, 13 C.R.R. 287, 
justiciability is a "doctrine . . . founded upon a concern with the 
appropriate role of the courts as the forum for the resolution of 
different types of disputes", endorsing for the majority the discus­
sion of Wilson J. beginning at p. 494. Wilson J . took the view 
that an issue is non-justiciable if it involves "moral and political 
considerations which it is not within the province of the courts to 
assess": p. 499.8 

In Auditor General, the Court held that it had no jurisdiction 
to review the Auditor General's complaint. While Dickson C.J. 
never referred to this as a "political question," it is difficult to 
read Auditor General as anything other than an endorsement 
of such a doctrine. Dickson C.J. makes a point of tracing the 
origins of such a doctrine to English common law and the su­
premacy of Parliament: 

The most basic notion of justiciability in the Canadian legal pro­
cess is that referred to in Pickin [British Railways Board v. Pickin 
(1974), A.C. 7651, and inherited from the English Westminster 
and unitary form of government, namely, that it is not the place 
of the courts to pass judgment on the validity of statutes. Of 
course, in the Canadian context, the constitutional role of the ju­
diciary with regard to the validity of laws has been much modi­
fied by the federal division of powers as well as the entrench­
ment of substantive protection of certain constitutional values in 
the various Constitution Acts, most notably that of 1982. There 
is an array of issues which calls for the exercise of judicial judg­
ment on whether the questions are properly cognizable by the 
courts. Ultimately, such judgment depends on the appreciation 
by the judiciary of its own position in the constitutional scheme.9 

This decision also demonstrates the link between the "politi-

8Canada (Auditor General) v. Canada (Minister of Energy, Mines & 
Resources), (1989] 2 S.C.R. 49 (S.C.C.) at 90. It is worth noting that the 
statement attributed to Wilson J . is not entirely accurate. She did not state 
that issues are non-justiciable if they involve "moral and political 
considerations. . ."; rather, this is how she interpreted Viscount Radcliffe's 
remarks in Chandler v. Director of Public Prosecutions, (1962] 3 All E.R. 142 
U.K. H.L.). The passage from Operation Dismantle Inc. v. R., (1985] 1 S.C.R. 

441 (S.C.C.) at 465 in which this remark is found follows a quote from 
Radcliffe's reasons and reads as follows: "In my opinion, this passage makes 
clear that in Lord Radcliffe's view these kinds of issues are to be treated as 
non-justiciable not simply because of evidentiary difficulties but because they 
involve moral and political considerations which it is not within the province 
of the courts to assess." 

9Canada (Auditor General) v. Canada (Minister of Energy, Mines & 
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cal questions" doctrine and the "alternative grounds" doctrine, 
discussed in Chapter 4 (§§ 4:1 et seq.) as part of the ripeness 
analysis. Because a political process already existed which was 
expressly intended to resolve such disputes, it would be inap­
propriate to devote judicial resources to duplicating this 
function. 10 On this aspect of the judgment, however, it is 
important to highlight Dickson C.J.'s caveat that this finding 
may well have been different had the Charter been invoked to 
challenge the action of the executive. 11 This is a corollary of 
Dickson C.J. basing his conclusion solely on statutory interpre­
tation grounds. Statutes must comply with the Charter so an 
attempt to restrict judicial review of statutory power, when 
that statutory power does not comply with the constitution, is 
constitutionally invalid. 

The fact that the Charter has modified the judiciary's "ap­
preciation" of its own role in Canada's constitutional scheme is 
further demonstrated in the Supreme Court's discussion of the 
justiciability of "political questions" in Reference re Canada As­
sistance Plan (Canada). 12 In the CAP Reference, the Supreme 
Court was asked to resolve a dispute between three provinces 
(represented by British Columbia) and the federal government 

Resources), (1989] 2 S.C.R. 49 (S.C.C.) at 91. 
10Moreover, it was not that the political process was the only forum 

which could resolve the dispute, but rather that it constituted an adequate 
"alternative ground" to dispose of the dispute. See discussion of "alternative 
grounds" in §§ 4:14, 4:16. On the "alternative grounds" approach, Dickson 
C.J. held on page 103, "In this case, it is reasonable to interprets. 7(1)(b) as 
the Auditor General's only remedy for claimed denials of s. 13(1) entitle­
ments not only because the text is conducive to such an interpretation but 
also because, in the circumstances, a political remedy of this nature is an ad­
equate alternative remedy. The Auditor General is acting on Parliament's 
behalf carrying out a quintessentially parliamentary function, namely, 
oversight of executive spending pursuant to parliamentary appropriations. 
Where the exercise of this auditing function involves the Auditor General in 
a dispute with the Crown, this is in essence a dispute between the legislative 
and executive branches of the federal government. Section 7(1)(b) would 
seem to be the means by which Parliament itself retains control over the po­
sition it wishes t,o take in such a dispute." 

11After concluding that the Court was declining to review the executive 
action in the circumstances, Dickson C.J. asserted at 109-10, "I cannot over­
emphasize that this is not a Charter case. . . The above analysis shall not be 
taken to detract from the fundamental principle that the courts should not 
readily decline to grant remedies for rights recognized by the laws of Can­
ada." 

12Reference re Canada Assistance Plan (Canada), sub nom. Reference re 
Canada Assistance Plan (British Columbia)) [1991] 2 S.C.R. 525 (S.C.C.) 
[hereinafter CAP Reference (S.C.C.)]. 
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over the federal government's limiting of transfer payments 
under the former Canada Assistance Plan ("CAP"). 

Under CAP, each province entered into a separate agree­
ment with the federal government pursuant to which the 
federal government agreed to share the cost of social assis­
tance on a 50/50 basis. Responding to the fiscal crisis of the 
late 1980s, the federal government unilaterally altered the 
agreement between it and the three ''have" provinces, placing a 
limit on its contribution to social welfare spending in those 
provinces. This resulted in a disproportionate share of the 
burden of funding CAP falling to those provinces. The matter 
was referred to the B.C. Court of Appeal, which held that the 
unilateral modification to the agreement with the province was 
invalid. This decision was appealed to the Supreme Court of 
Canada. In the Supreme Court, the Attorney General for Can­
ada argued that the dispute was a political matter and should 
not be heard by the Court. Sopinka J. explained, 

While there may be many reasons why a question is non­
justiciable, in this appeal the Attorney General of Canada 
submitted that to answer the questions would draw the Court 
into a political controversy and involve it in the legislative 
process. In exercising its discretion whether to determine a mat­
ter that is alleged to be non-justiciable, the Court's primary 
concern is to retain its proper role within the constitutional 
framework of our democratic form of government. See Canada 
(Auditor General) u. Canada (Minister of Energy, Mines and Re­
sources), (1989] 2 S.C.R. 49, at pp. 90-91, and Borowski v. Can­
ada (Attorney General), (1989) 1 S.C.R. 342, at p. 362. In consider­
ing its appropriate role the court must determine whether the 
question is purely political in nature and should, therefore, be 
determined in another forum or whether it has a sufficient legal 
component to warrant the intervention of the judicial branch.13 

[Emphasis added.] 
Sopinka J . held that because a form of contract between the 
provinces and the federal government was at issue, the matter 
before him had the requisite "sufficient legal component" to 
render it justiciable. The Court proceeded to answer the ques­
tions posed in the Reference in the federal government's fa­
vour, upholding the validity of the unilateral limitation on 
CAP and reversing the B.C. Court of Appeal. This is discussed 
in further detail below in the context of the discussion of 
intergovernmental agreements. 

13Referenee re Canada Assistance Plan (Canada), (sub nom. Reference re 
Canada Assistance Plan (British Columbia)) (1991) 2 S.C.R. 525 (S.C.C.) at 
545. 
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In Finlay v. Canada (Minister of Finance), 14 the Supreme 
Court further reflected on the criteria for declining to decide a 
matter on "political questions" grounds. The applicant, Finlay, 
was a welfare recipient under Manitoba's social-assistance 
scheme. Due to an earlier overpayment, the province deducted 
a percentage of his allowance over a period of time. The prov­
ince operated its welfare program with substantial financial 
support from the federal government under CAP and the 
federal government used this financial leverage to encourage 
the provinces, through conditions attached to the grants, to 
develop welfare and social assistance programs according to 
certain standards. These conditions were imposed by statute. 
Finlay contended that the federal payments were illegal, since 
the provincial plan breached certain sections of CAP. 

The case first reached the Supreme Court on the issue of 
standing. Le Dain J., speaking for a unanimous Court, held 
that Finlay met the test for discretionary public interest stand­
ing, a component of which is that the claim must raise a seri­
ous question and be justiciable. Commenting on whether the 
issue before it was political rather than legal, Le Dain J. held 
the Court should not "decline to determine it [the case] on the 
ground that because of its policy context or implications it is 
better left for review and determination by the legislative or 
executive branches of government".15 In the result, Finlay was 
granted discretionary public interest standing. 

This passage from Finlay suggests that prudential reasoning 
does not have a significant part to play in the application of 
the "political questions" doctrine. In other words, it would ap­
pear not to be open to a court to decline to hear a matter 
because the political dimensions it raises could be more ef­
fectively considered by another branch of government. 

Summarizing the law in this area, we are of the view that 
the fact that another branch of government might do a better 
job of reviewing a decision, or has greater insight into the basis 
of a decision, are not, without more, proper grounds for declin­
ing jurisdiction.18 However, the fact that another branch of 
government has been provided jurisdiction over the matter's 

14Finlay u. Canada (Minister of Finance), (1986] 2 S.C.R. 607 (S.C.C.) 
!hereinafter Finlay]. 

15Finlay u. Canada (Minister of Finance), [1986] 2 S.C.R. 607 (S.C.C.) at 
632. 

180n this point, see Dixon u. British Columbia (Attorney General), [1989] 
4 W.W.R. 393 (B.C. S.C.) at 426: "There is no question that the process of 
electoral districting is first and foremost the task of Legislature; nor any 
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resolution (Auditor General), or the fact that a matter does not 

have a sufficient legal component (CAP Reference (S.C.C.)), or 

that the moral and political considerations of the case make it 

inappropriate for a court to decide (Operation Dismantle) all 

will be proper grounds for a declining to decide matters on 

justiciability grounds. 
This line of Supreme Court case law was applied by the 

Alberta Court of Queen's Bench (as it then was) in Brown v. 

Alberta. 17 In Brown, the Chairperson of the Canadian Commit­

tee for a Triple E Senate sought an order declaring that the 

provisions of the Canadian constitution providing for the ap­

pointment of senators by the Governor General-in-Council are 

contrary to democratic principles, and that to conform with the 

principles of democracy in Alberta, senators must be selected 

in a manner consistent with the processes of the Alberta Sena­

torial Selection Act. Brown argued that the Senate is a major 

constitutional issue in Canada, and that this matter conse­

quently deserved judicial pronouncement. After reviewing the 

cases discussed above, Paperny J. (as she then was) concluded: 

That the court has no role in the issue as framed should have no 

bearing on the current debate on Senate selection and reform. 

Informed, open and vigorous debate is vital to a democratic 

society. However, the same democratic principles that encourage 

and protect debate also demand that a court remain uninvolved 

unless proper legal issues are placed before it.18 

The scope of what is "purely political" was at issue in the set of 

question that the balancing of the disparate interests and considerations 

involved in a process that affects the root of one of our most basic political 

institutions renders it a task best undertaken by our elected representatives. 

However, the mere fact that the Legislature is better suited to weigh the 

myriad factors involved in electoral apportionment, does not remove from 

this Court the ultimate responsibility of weighing the product of the exercise 

of the Legislature's discretion against the rights and freedoms enshrined in 

the Charter and from examining the justification for any infringement that 

the courts are required to undertake under s. 1. This is not merely a question 

of the separation of powers and the authority of the Legislature to act: the 

right to vote is entrenched in our Constitution and is of such importance that 

it is above the override powers in Charter s. 33. If in giving substance to this 

right to vote, the Court interprets s. 3 as granting to citizens the right to a 

certain degree of proportionate representation, then Legislative efforts must 

be measured against this standard and if they fall short, be declared 

unconstitutional." 
17Brown v. Alberta, 1998 ABQB 665, (sub nom. Brown v. Canada 

(Attorney General)) 225 A.R. 333 (Alta. Q.B.), affirmed 1999 ABCA 256, (sub 

nom. Brown v. Canada (Attorney General)) 244 A.R. 86 (Alta. C.A.) [hereinaf­

ter Brown]. 
18Brown v. Alberta, 1998 ABQB 665, (sub nom. Brown v. Canada 
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constitutional challenges brought by Quebec lawyer Guy Ber­
trand, discussed in Chapter 4 (§§ 4:1 et seq.) in the context of 
ripeness. This saga illustrated how the substantive legal (or 
non-legal) nature of the issues raised remains relevant even 
when considering the "procedural" elements of justiciability. 

The relationship between the democratic principle and the 
scope of judicial review was revisited by the Supreme Court in 
the Reference re Secession of Quebec, also discussed in Chapter 
4 (§§ 4:1 et seq.). 18 In that case, the federal government had 
referred three questions for consideration by the Court regard­
ing the possibility of Quebec seceding from Canada. 20 The 
Government of Quebec declined to participate in the reference 
and the Supreme Court appointed an amicus curiae to present 
arguments on Quebec's behalf. The amicus curiae argued, inter 
alia, that the reference questions were not justiciable as they raised political questions that could only be resolved through 
political processes (i.e. a referendum in Quebec on the question 
of secession followed, if successful, by negotiations with the 
rest of Canada to form a new partnership). 

The Court referred to its earlier remarks in the CAP Refer­
ence and concluded that there existed two circumstances where 
the Court could decline to intervene based on the political 
nature of the questions referred: 

(1) if to do so would take the Court beyond its own assess-

(Attorney General)) 225 A.R. 333 (Alta. Q.B.), affirmed 1999 ABCA 256, (sub nom. Brown v. Canada (Attorney General)) 244 A.R. 86 (Alta. C.A.) at para. 48. See also Amoco Canada Petroleum Co. v. Propak Systems Ltd., 2001 ABCA 110, 91 Alta. L.R. (3d) 13 (Alta. C.A.) at para. 46, leave to appeal refused 2002 CarswellAlta 522 (S.C.C.). 
18Reference re Secession of Quebec, [1998) 2 S.C,R. 217 (S.C.C.) (herein• after the Secession Reference). 
2°The federal government referred three questions to the Supreme Court on September 30, 1996. These questions were: Question 1: Under the Consti­tution of Canada, can the National Assembly, legislature or government of Quebec effect the secession of Quebec from Canada unilaterally? Question 2. Does international law give the National Assembly, legislature or govern­ment of Quebec the right to effect the secession of Quebec from Canada unilaterally? In this regard, is there a right to self determination under international law that would give the National Assembly, legislature or government of Quebec the right to effect the secession of Quebec from Can­ada unilaterally? Question 3: In the event of a conflict between domestic and international law on the right of the National Assembly, legislature or govern­ment of Quebec to effect the secession of Quebec from Canada unilaterally, which would take precedence in Canada? See Order in Council P.C. 1996· 1497. 
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ment of its proper role in the constitutional framework 
or our democratic form of government; or 

(2) if the Court could not give an answer that lies within 
its area of expertise: the interpretation oflaw.21 

The Court proceeded to articulate something approaching a po­
litical questions test: (1) First, the Court is to determine if 
there is a legal question posed; if not, the matter should be 
dismissed; (2) If there is a legal question, the Court must then 
consider whether that legal question has a significant extrale­
gal component. If not, the question should be answered. (3) If 
the question does have a significant extralegal component, and 
the Court can answer the question narrowly, severing the 
extralegal aspects of the question, then it should answer the 
question; however, if the extralegal component cannot be 
severed, then the Court should decline to answer the question.22 

This last category of cases where a question that raises a legal 
issue is inextricably bound up with extralegal components is 
new to Canadian law. It addresses the large middle ground be­
tween matters which are purely political on the one hand, and 
matters which raise a sufficiently legal question on the other. 
It provides a means of dealing with, what the Court had earlier 
referred to in the context of the Manitoba Language Rights 
Reference, a matter which "combines legal and constitutional 
questions of the utmost subtlety and complexity with political 
questions of great sensitivity."23 

In the Secession Reference, the Court applied this test and 
determined that, while the questions posed by the federal 
government raised significant extralegal issues, these could be, 
in the Court's view, severed from the legal issues. The Court 
elaborated, 

As to the "proper role" of the Court, it is important to underline, 
contrary to the submission of the amicus curiae, that the ques­
tions posed in this Reference do not ask the Court to usurp any 
democratic decision that the people of Quebec may be called upon 
to make. The questions posed by the Governor in Council, as we 
interpret them, are strictly limited to aspects of the legal 
framework in which that democratic decision is to be taken. The 
attempted analogy to the U.S. "political questions" doctrine 

21Reference re Secession of Quebec, [1998] 2 S.C.R. 217 (S.C.C.) at para. 
26. 

22Reference re Secession of Quebec, [1998] 2 S.C.R. 217 (S.C.C.) at paras. 
26-28. 

23Re Manitoba Language Rights, (1985] 1 S.C.R. 721 (S.C.C.) at 728, 
cited in the Secession Reference, at para. 1. 
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therefore has no application. The legal framework having been 
clarified, it will be for the population of Quebec, acting through 
the political process, to decide whether or not to pursue 
secession. . . As to the legal nature of the questions posed, if the 
Court is of the opinion that it is being asked a question with a 
significant extralegal component, it may interpret the question 
so as to answer only its legal aspects; if this is not possible, the 
Court may decline to answer the question. In the present Refer­
ence, the questions may clearly be interpreted as directed to 
legal issues, and, so interpreted, the Court is in a position to 
answer them. 24 

In this way, the Court determined that adherence to the 
Constitutional principle of democracy required a "clear major­
ity,, on a "clear question" in order to establish the people of 
Quebec's democratic will on the issue of secession. However, 
the precise extent of the majority and the precise nature of the 
question were political questions which could only be resolved 
through the political process. Similarly, once the democratic 
will of the people of Quebec were established in compliance 
with the legal framework outlined, the rest of Canada would 
have a legal obligation to negotiate the terms of secession with 
the government of Quebec. However, the nature and outcome 
of such negotiations are political matters left to political actors 
to resolve. With respect to these issues, the Court emphasized, 

The role of the Court in this Reference is limited to the identifica­
tion of the relevant aspects of the Constitution in their broadest 
sense. We have interpreted the questions as relating to the 
constitutional framework within which political decisions may 
ultimately be made. Within that framework, the workings of the 
political process are complex and can only be resolved by means 
of political judgments and evaluations. The Court has no 
supervisory role over the political aspects of constitutional 
negotiations. Equally, the initial impetus for negotiation, namely 
a clear majority on a clear question in favour of secession, is 
subject only to political evaluation, and properly so. 25 

This attempt to distinguish between the legal and political 
aspects of questions is fraught with difficulty. How the clarity 
of a referendum question could be ascertained, for example, 
without assessing the content of that question is hard to 
imagine. This is problematic from the perspective of the rule of 
law-despite the fact that the Court cited the rule of law as an 

24Re Manitoba Language Rights, (1985] 1 S.C.R. 721 (S.C.C.) at paras. 
27-28. 

25Re Manitoba Language Rights, (1985) 1 S.C.R. 721 (S.C.C.) at para. 
100. 
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unwritten constitutional principle in its decision.28 The rule of 
law has many characteristics but one of them is reasonable 
legal predictability, or, as the Court noted in the Patriation 
Reference, "a sense of orderliness, of subjection to known legal 
rules and of executive accountability to legal authority''.27 Such 
certainty seems to be lacking from the framework the Court 
laid down in the Secession Reference. 

In other words, these distinctions do not make sense from 
the standpoint of legality; they do, however, have logic when 
viewed from the standpoint of politics. The Court had been 
thrust in the heart of a complex and sensitive political 
imbroglio. Their decision offered all sides something important, 
while leaving the crucial issues to be decided through political 
negotiation. This decision appears rooted in precisely the sort 
of prudential aspects believed to underpin the American doc­
trine of political questions, which the Court had foresworn 
against in Operation Dismantle. Such prudential or pragmatic 
considerations may have an element of inevitability when es­
sentially political disputes which nonetheless have an impor­
tant legal component are brought before the Court, especially 
in the context of a reference. We do not dispute that there is a 
difference between the realm of law and the realm of politics. 
But there is going to be overlap in certain cases. At times-and 
the Secession Reference was a clear example-there is going to 
be significant overlap. This was particularly illustrated notably 
through positing a fiction that certain matters are inherently 
legal (i.e. the clarity of a referendum question) while other 
matters are inherently political (i.e. the content of a referen­
dum question). The uncertainty that followed the Secession 
Reference, though understandable, served neither the develop­
ment of the law of justiciability nor the integrity of the Court. 

These decisions seemed to open the door to significantly 
broader judicial intervention in the political process. If a 
dispute can be couched in terms of constitutional law, or "legal­
ity" more broadly, Canadian courts will be loath to decline to 

28& Manitoba Language Rights, [1985] 1 S.C.R. 721 (S.C.C.) at paras. 
70~78. 

21Reference re Amendment to the Constitution of Canada, (sub nom. 
Resolution to amend the Constitution, Re) [1981] 1 S.C.R. 753 (S.C.CJ at 
805-806. See also Joseph Raz, The Authority of Law (Oxford: Clarendon 
Press, 1979) at 210-29, discussed in Hamish Stewart, "The Role of 
Reasonableness in Self-Defence" (2003) 16 Can J.L. & Juris. 317 at 333-334. 
See also Friedrich A. Hayek, The Road to Serfdom (Chicago: University of 
Chicago Press, 1944> [16th impression, 1962 . 
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adjudicate, even if extra-legal matters (i.e. political questions) 
are raised in the process. Does this render illusory the protec­
tion of the political process from judicial interference? This 
question will be addressed in the following sections. 

D. PREROGATIVE POWERS AND ORDERS-IN­
COUNCIL 

§ 6:7 Generally 
While, as noted above, the trend in justiciability jurispru­

dence has moved away from a concern with the source of exec­
utive authority and instead focuses on the subject-matter of 
that authority, the two issues are not always easily 
distinguished. Prerogative powers consist of those powers af­
forded to the Crown (and, by extension, the executive branch of 
government) by the common law.1 Executive action relating to 
foreign affairs is cited as a classic example of a prerogative 
power. The concerns which must factor into such decisions are 
not amenable to either the rules of evidence or the adversarial 
process, including ideological preference, geopolitical strategy 
and safeguarding the public interests from internal and 
external threats.2 This power would appear to meet the thresh­
old of a "political question" unsuitable for judicial determina-

[Section 8:7) 
1See P. Hogg, Constitutional Law of Canada, 5th ed. (Looseleaf Edition 

- 2010) ('lbronto: Carswell, 2007), at 1.9. 
2Another category of government action which is typically immune 

from judicial review is that taken in response to a national emergency. As 
Lambert J.A. asserted in concurring reasons in the British Columbia Court 
of Appeal's decision in Reference re Canada Assistance Plan (Canada) (1990), 
(sub nom. Reference re Canada Assistance Plan) 71 D.L.R. (4th) 99 (B.C. 
C.A. ) at 120 [hereinafter Cap Reference (B.C. C.A.)], reversed 1991 
CarswellBC 168 (S.C.C. t "For the reasons given by Chief Justice Dixon of 
the High Court of Australia in South Australia v. Australia, as I have set 
them out under the heading in these reasons, "The Nature of a Federal 
Provincial Agreement", it is my opinion that questions arising from any as­
sertion by Canada that a national emergency required the enactment of 
certain legislation might be essentially non-justiciable. Such questions might 
be wholly political and, as such, they might be susceptible only to political 
remedies. This assertion was not addressed in the Supreme Court's reasons 
in this case (reversing the Court of Appeal ). It does, however, enjoy support 
in earlier decisions on actions of the Canadian government during wartime. 
See, for example, Co-operative Committee on Japanese Canadians v. Canada 
(Attorney General), (1947] 1 D.L.R. 577, (1947] A.C. 87 (P.C.). Akin to ques­
tions of national emergency are those of public safety. One such question was 
touched upon in Agraira v. Canada (Mini.Ster of Public Safety and Emergency 
Preparedness), 2011 FCA 103, [2012] 4 F.C.R. 538 tF.C.A.), affirmed 2013 
SCC 36 (S .C.C. ), which dealt with the question of whether a decision by the 
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in our view, the rule oflaw requires that a court issue declara­
tory relief, at the very least. 

A similar challenge arises in questions around the justiciabil­
ity of advice from a Premier or Prime Minister on the dissolu­
tion of a legislature or Parliament. This context was considered 
in Democracy Watch v. British Columbia (Lieutenant Gover­
nor),28 The British Columbia Court of Appeal heard an appeal 
from a Chambers judge ruling that the Premier's advice to the 
Lieutenant Governor to dissolve the legislature was not 
justiciable. In affirming that ruling, Fisher J.A., writing for the 
Court, stated, "The chambers judge described 'a political ques­
tion' as one that raises issues that are 'multi-faceted, require 
controversial and open-ended consideration of the public inter­
est, and do not engage the application of legal rules or 
principles': at para. 66. His reasons make it quite clear that he 
considered the question of the Premier's advice on dissolution 
to be purely political in nature. I see no error in his finding."27 

The justiciability of dissolution and prorogation is discussed in 
more detail in Chapter 7 (§§ 7:1 et seq.), but as to whether a 
Premier's advice can be considered "purely political" it is not 
difficult to imagine circumstances where the rule of law could 
be implicated in such advice. Here, as in Black, a contextual 
rather than categorical analysis would seem preferable. 

E. CHALLENGES TO THE WISDOM OF 
GOVERNMENT ACTION 

§ 6:8 Generally 
The requirement that a claim raise a legal rather than polit­

ical dispute arises from the long-standing common law and 
constitutional prohibition on courts adjudicating the wisdom or 
desirability of government action. 

This principle flows from the doctrine of Parliamentary 
sovereignty. It was succinctly set out by Dickson J. (as he then 
was) in Amax Potash Ltd. v. Saskatchewan:1 "The Courts will 
not question the wisdom of enactments ... but it is the high 
duty of this Court to insure that the Legislatures do not 

28Democracy Watch v. British Columbia (Lieutenant Governor), 2023 
BCCA 404, [2023) B.C.J. No. 2125. 

27Democracy Watch v. British Columbia (Lieutenant Governor), 2023 
BCCA 404, [2023) B.C.J. No. 2125 at para. 79. 
[Section 6:8) 

1Amax Potash Ltd. v. Saskatchewan (1976), {1977) 2 S.C.R. 576 (S.C.C.) 
at 590. 
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transgress the limits of their constitutional mandate and 
engage in the illegal exercise of power."2 A similar point was 
made in Operation Dismantle, where Wilson J. confirmed that, 
while cabinet decisions could be reviewed under the Charter of 
Rights, the wisdom of a government's legislative and policy 
choices could not be made the subject of a legal claim. 3 In CAP 
Reference (S.C.C.), Sopinka J. stated this position in broader 
terms: "if a statute is neither ultra vires nor contrary to the 
Canadian Charter of Rights and Freedoms, the courts have no 
jurisdiction to supervise the exercise of legislative power.•'4 

The rationale for this judicial restraint is two-fold. First, as a 
nondemocratic (some would say anti-democratic) institution, 
courts do not have the resources or expertise to competently 
establish what policy or law best advances the public interest. 
Second, the legitimacy of judicial decision-making is more dif­
ficult to sustain where it appears that a judge is substituting 
her preferences for those of the legislative or executive 
branches. This latter point was conveyed by Sopinka J. in the 
context of section 7 of the Charter in Rodriguez v. British Co­
lumbia (Attorney General):5 

[T)he court must be conscious of its proper role in the constitu­
tional makeup of our form of democratic government and not 
seek to make fundamental changes to long-standing policy on the 
basis of general constitutional principles and its own view of the 
wisdom of legislation. On the other hand, the court has not only 

2This passage was cited in Reference re s. 94(2) of Motor Vehicle Act 
(British Columbia), (1985) 2 S.C.R. 486 (S.C.C.) at 496-497 per Lamer J. (as 
he then was>. In assessing whether the entrenchment of the Charter altered 
this doctrine, Lamer J. stated at 496, "In neither case, be it before or after 
the Charter, have the courts been enabled to decide upon the appropriate• 
ness of policies underlying legislative enactments. In both instances, however, 
the courts are empowered, indeed required, to measure the content of legisla­
tion against the guarantees of the Constitution." 

3Operation Dismantle Inc. v. R., [1985] 1 S.C.R. 441 (S.C.C.) at 472. 
4See Reference re Canada Assistance Plan (Canada), (sub nom. Refer­

ence re Canada Assistance Plan (British Columbia)) (1991) 2 S.C.R. 525 
fS.C.C.) at 567. See also Turner v. Canada H992), 93 D.L.R. (4th) 628 (Fed. 
C.A.), leave to appeal refused (1993), 148 N.R. 238 (note) (S.C.C.), in which 
an action was brought alleging that several Ministers induced Parliament to 
enact legislation which retroactively deprived an accused of a defence in an­
other action. The Supreme Court held that this was not a justiciable claim, 
as Turner was attacking Parliamentary sovereignty, not the validity of the 
legislation. The court emphasized that Parliamentary sovereignty was not 
open to judicial review. 

5Rodriguez v. British Columbia (Attorney General), (1993) 3 S.C.R. 519 
(S.C.C.). 
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the power but the duty to deal with this question if it appears 
that the Charter has been violated , . . The principles of 
fundamental justice leave a great deal of scope for _personal judg­
ment and the court must be careful that they do not become 
principles which are of fundamental justice in the eye of the 
beholder only.' 
Underlying this rationale lies the separation of powers 

among the branches of Canadian government. According to 
that doctrine, the judiciary is responsible for ensuring the va­
lidity of government action, while the legislative and executive 
branches have responsibility for the wisdom of government 
laws and policies. Where the judgment of the legislative or ex­
ecutive branch is called into question, it falls to the electorate 
and the democratic process to resolve such disputes (at least 
once every 5 years, according to the Constitution). 

The distinction between the wisdom and validity of govern­
ment action can be a fine line in some cases. This is exempli­
fied by Dixon v. Canada (Somalia Inquiry Commission).7 In So­
malia Inquiry, the decision by the federal cabinet to close down 
an Inquiry into the Canadian army's conduct in Somalia was 
challenged on administrative law grounds by a former military 
officer who was not given the opportunity to testify (and 
thereby clear his reputation). The Federal Court trial judge 
reviewed the Order in Council terminating the Inquiry and 
held it was ultra vires on three grounds: 1) it did not comply 
with section 31(4) of the Interpretation Act which requires an 
order in council which reduces the Mandate in clear terms; 2) 
it violated the rule of law by requiring the impossible of the 
Commissioners and by placing them in a position where they 
cannot obey the law; and 3) it breached the rule of law by not 
respecting the Commissioners' independence. They were 
entitled to determine how to investigate their Mandate and 
when their investigation was sufficient to support findings in 
their report. Russell J. approached the dispute as a legal one 
involving the rule of law and the independence of an investiga­
tive tribunal. 

On appeal, the Federal Court of Appeal reversed this 

6Rodriguez v. British Columbia (Attorney General), (1993] 3 S.C.R. 519 
(S.C.C.) at 589-590. 

7Dixon v. Canada (Somalia Inquiry Commission) (1997), (sub nom. 
Dixon v. Canada (Commission of Inquiry into the Deployment of Canadian 
Forces to Somalia)) 149 D.L.R. (4th) 269 (Fed. C.A.), leave to appeal refused 
( 1998), (sub nom. Dixon v. Commission of Inquiry into the Deployment of 
Canadian Forces to Somalia) 226 N.R. 400 (S.C.C.) [hereinafter Somalia 
Inquiry]. 
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decision. The Court of Appeal held that the terms of reference 
of a public inquiry, as well as the scope of the commissioners' 
responsibilities, were political matters. Marceau J.A. held, 

It may well be that the refusal of the Governor in Council to extend the life of the Commission for the entire period requested by the Commissioners was motivated by political expediency, but that is simply not the business of the Court. It is a well­established principle of law and a fundamental tenet of our system of government, in which Parliament and not the Judi­ciary is supreme, that the courts have no power to review the policy considerations which motivate Cabinet decisions. Absent a jurisdictional error or a challenge under the Canadian Charter of Rights and Freedoms, where Cabinet acts pursuant to a valid delegation of authority from Parliament, it is accountable only to Parliament and, through Parliament, to the Canadian public, for its decisions.8 

The Federal Court of Appeal further held that once the trial 
judge had satisfied herself that the decision was rendered in 
accordance with the relevant legislation (i.e. the inquiry was 
set up pursuant to the relevant sections of the Inquiries Act), 
the application for judicial review should have been dismissed 
"on the basis that there were no other justiciable issues raised." 
Marceau J.A. emphasized, 

. . . the policy considerations which motivated the Governor in Council's decision to put an end to the life of the Somalia inquiry by June 30, 1997 may have been debatable or perhaps even suspect. But, it is a debate that a court of law, properly confined to its adjudicative role, ought not to have considered.9 

Courts must reiterate this point often because they remain 
the recourse of last resort for groups which have unsuccess­fully challenged the wisdom of government in other fora. For 
example, in East York (Borough) v. Ontario (Attorney Gen­
eral),10 a coalition of citizen groups and municipal governments 
challenged under both the Charter and the Constitution Act, 

8Dixon v. Canada (Somalia Inquiry Commission) (1997), (sub nom. Dixon v. Canada (Commission of Inquiry into the Deployment of Canadian Forces to Somalia)) 149 D.L.R. (4th) 269 (Fed. C.A.) at 279-280, leave to appeal refused (1998 ), (sub nom. Dixon v. Commission of Inquiry into the Deployment of Canadian Forces to Somalia) 226 N.R. 400 (S.C.C.). 
9Dixon v, Canada (Somalia Inquiry Commission) (1997), (sub nom. Dixon v. Canada (Commission of Inquiry into the Deployment of Canadian Forces to Somalia)) 149 D.L.R. t4th) 269 (Fed. C.A.) at 281, leave to appeal refused 11998), (sub nom. Dixon v. Commission of Inquiry into the Deploy­ment of Canadian Forces to Somalia) 226 N.R. 400 {S.C.C.). 

10East York (Borough ) v. Ontario (Attorney General) (1997), 34 O.R. (3d) 
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1867 the province's unilateral decision to amalgamate various 
municipalities into a "megacity" of Toronto. Borins J. (as he 
then was) dismissed the claim, holding: 

It is not the role of the Court to pass on the wisdom oflegislation. 
Specifically, it is not for the court to determine whether the 
megacity will be good, or bad, for the inhabitants of Metro 
Toronto. In considering the constitutionality of legislation, the 
question is not that of f,Olicy, reasonableness or expediency, but 
of legal competence. . . 1 

In recent years, Courts have continued to express particular 
unease when confronted with challenges to decision of govern• 
ment that reflect clear policy preferences, particularly around 
public spendin~. For example, in Canadian Bar Assn. v. Brit• 
ish Columbia, 2 where the Canadian Bar Association (CBA) 
sought to establish a constitutional right to legal aid in civil 
justice settings (also discussed in Chapter 3 (§§ 3:1 et seq.) on 
standing), Chief Justice Brenner held: 

In the case at bar, there is no challenge to a specific governmental 
decision, act, or statute. The case cannot be characterized as 
raising an issue with respect to the limits of statutory, adminis· 
trative, or executive authority. The challenge is to the funding, 
content, administration, operation, and effect of an entire public 
program that invokes various federal and provincial statutes, 
ministries, agencies, and non-governmental entities and 
actors ... What the plaintiff effectively seeks in the case at bar 
is to have the court conduct an inquiry on the subject of civil 
legal aid, define a constitutionally compliant civil legal aid 
scheme, order the defendants to implement such a scheme, and 
oversee the process to ensure compliance.13 

789 (Ont. Gen. Div.), affirmed (1997), (sub nom. East York (Borough) v. 
Ontario) 36 O.R. (3d) 733 (Ont. C.A.), leave to appeal refused [1998] 1 S.C.R. 
vii (S.C.C.). 

11East York (Borough) v. Ontario (Attorney General) (1997), 34 O.R. (3d) 
789 (Ont. Gen. Div.) at 797, affirmed (1997), (sub nom. East York (Borough) v. 
Ontario) 36 O.R. (3d) 733 (Ont. C.A.), leave to appeal refused [1998] 1 S.C.R. 
vii (S.C.C.). See also Hogan u. Newfoundland (Attorney General) (1998), 156 
D.L.R. (4th) 139 (Nfld. T.D.) at 144. 

12Canadian Bar Assn. u. British Columbia, 2006 BCSC 1342, (2007] 1 
W.W.R. 331 (B.C. S.C.), additional reasons 2007 BCSC 182, [2007] 5 W.W.R. 
381 (B.C. S.C. [In Chambers)), affirmed 2008 BCCA 92, (2008) 6 W.W.R. 262 rn.c. C.A.), leave to appeal refused (2008), 390 N.R. 381 (note) (S.C.C.). For 
commentary, see Lorne Sossin, "The Unfinished Project of Roncarelli v. Duples­
sis: Justiciability, Discretion, and the Limits of the Rule of Law" (2010) 55 
McGill L.J. 661 at 670-686. 

13Canadian Bar Assn. v. British Columbia, 2006 BCSC 1342, [2007] 1 
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Similarly, in the recent Deskin v. Ontario,14 Backhouse J., for the Ontario Divisional Court, considered a challenge to a deci­sion of the Ontario government to end funding for programs that taught skills to severely autistic young adults. She held that, apart from Charter claims, the issues raised were non­justiciable. Nothing in any governing legislation obliged the government to continue funding the programs. Accordingly, "[a)bsent bad faith or an improper purpose, the funding deci­sions of the government are 'political' (i.e., policy-based and discretionary), not judicial or 'quasi-judicial', and do not attract judicial review".15 She cited significant case law noting that the government is not obliged to continue funding programs-even if they affect a small number of people who rely on them-as doing so is quintessentiall;7 political. 18 Such decisions are ultimately "purely political"1 or "policy''18 decisions that do not attract judicial review, except for Charter compliance. Funding decisions which are taken pursuant to statutory or regulatory authority, however, typically will be justiciable, particularly if 

W.W.R. 331 (B.C. S.CJ, additional reasons 2007 BCSC 182, (2007] 5 W.W.R. 381 (B.C. S.C. (In Chambers]), affirmed 2008 BCCA 92, [2008] 6 W.W.R. 262 tB.C. C.A.), leave to appeal refused (2008 ), 390 N.R. 381 (note) (S.C.C.) at paras. 47, 49. See also MacLaren v. British Columbia (Attorney General), 2018 BCSC 1753, (2018] B.C.J. No. 3387 (B.C. S.C.) at paras. 32-40, reversed on other grounds Council of Canadians with Disabilities v. British Columbia (Attorney General), 2020 BCCA 241, 41 B.C.L.R. (6th) 47 (B.C. C.A.), varied British Columbia (Attorney General) v. Council of Canadians with Disabilities, 2022 sec 27, 470 D.L.R. {4th) 289 (S.C.C.). 
14Deskin v. Ontario, 2023 ONSC 5584, [20231 O.J. No. 4401 (Ont. Div. Ct.) [hereinafter Deskin}. 
15Deskin v. Ontario, 2023 ONSC 5584, [2023] O.J. No. 4401 (Ont. Div. Ct.) at para. 59. 
16Deskin v. Ontario, 2023 ONSC 5584, [20231 O.J. No. 4401 (Ont. Div. Ct.) at paras. 62-77, citing, e.g., Wise Elephant Family Health Team v. Ontario (Minister of Health), 2021 ONSC 3350, 2021) O.J. No. 3154 (Ont. Div. Ct.); Hamilton-Wentworth (Regional Municipality) u. Ontario (Minister of Transportation) (1991), 2 O.R. (3d ) 716 (Ont. Div. Ct.}, leave to appeal refused 1991 CarswellOnt 3388 (Ont. C.A. ); Bowman et al. u. Her Majesty the Queen, 2019 ONSC 1064, [2019] O.J. No. 746 (Ont. Div. Ct. I; Children's Aid Society of Huron-Perth u. Ontario (Ministry of Children and Youth Services), 2012 ONSC 5388, 298 O.A.C. 342 (Ont. Div. Ct. ); Shah u. Ontario, [2000] O.T.C. 600, (2000] O.J. No. 2843 (Ont. S.C.J.); Kuki v. Ontario (Ministry of Training, Colleges, and Universities), 2013 ONSC 5574, [2013] O.J. No. 3956 (Ont. S.C. J. ; Metropolitan General Hospital v. Ontario (Minister of Health) (1979), 25 O.R. (2d l 699 (Ont. H.C.). 

17Deskin v. Ontario, 2023 ONSC 5584, [2023] O.J. No. 4401 (Ont. Div. Ct. at para. 76. 
18Deskin r.i. Ontario, 2023 ONSC 5584, [2023] O.J. No. 4401 (Ont. Div, Ct. > at para. 78. 
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the argument is that a statutory or regulato7a discretion was 
exercised arbitrarily or for improper purposes. 8 

While "policy, reasonableness or expediency" would appear 
beyond the purview of the courts, there remain settings where 
courts are permitted, even required, to adjudicate upon the 
merits of government action. Indeed, in Deskin, Backhouse J. 
held that she was obliged to review government action for 
Charter compliance, even though she held that the government 
did indeed comply with the Charter. And the most prominent 
setting where courts need to review the merits of government 
action is section 1 of the Charter. 

§ 6:9 "Second Guessing'' Government Decisions under 
section 1 of the Charter 

Deference to the democratic process poses special problems 
in the context of section 1 of the Charter. This section would 
appear to require the judiciary to adjudicate the very questions 
typically bound up in the "wisdom" of legislation. Section 1 
provides: 

The Canadian Charter of Rights and Freedoms guarantees the 
rights and freedoms set out herein subject only to such reason­
able limits prescribed by law as can be demonstrably justified in 
a free and democratic society. 

Wilson J. asserted in Operation Dismantle that section 1 
provides sufficient discretion to the Court to take the place of a 
more formal "political questions" doctrine: 

Section 1, in my opinion, is the uniquely Canadian mechanism 
through which the courts are to determine the justiciability of 
particular issues that come before it. It embodies through its ref­
erence to a free and democratic society the essential features of 
our constitution including the separation of powers, responsible 
government and the rule of law. It obviates the need for a "polit­
ical questions" doctrine and permits the court to deal with what 
might be termed "prudential" considerations in a principled way 
without renouncing its constitutional and mandated responsibil­
ity for judicial review.1 

Central to the section 1 analysis is a decision as to the 

111See 'Iesla Motors Canada ULC u. Ontario (Ministry of Transportation), 
2018 ONSC 5062, 144 O.R. (3d) 701 (Ont. S.C.J.) at para. 36. 

[Section 6:9] 
10peration Dismantle Inc. u. R., [1985) 1 S.C.R. 441 (S.C.C.) at 518. In 

Auditor General, Dickson C.J. clarified that this approach to justiciability is 
limited to Charter adjudication (Canada (Auditor General) v. Canada 
(Minister of Energy, Mines & Resources), [1989] 2 S.C.R. 49 (S.C.C.) at 91). 
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purpose of the impugned legislation and the importance of this 
purpose. This follows the application of the Oakes test, which 
provides that a limitation to a constitutional guarantee will be 
sustained once two conditions are met. First, the objective of 
the legislation must be pressing and substantial. By its nature, 
this invites the courts to opine upon the appropriateness of 
policy decisions even if, practically, the courts almost always 
accept the purposes as pressing and substantial. Second, the 
means chosen to attain this legislative end must be reasonable 
and demonstrably justifiable in a free and democratic society. 
In order to satisfy the second requirement, three criteria must 
be satisfied relating to the "proportionality'' of the rights limita­
tion vis-a-vis the governmental purpose: (1) the rights violation 
must be rationally connected to the aim of the legislation; (2) 
the impugned provision must minimally impair the Charter 
guarantee; and (3) there must be a proportionality between the 
effect of the measure and its objective so that the attainment 
of the legislative goal is not outweighed by the abridgement of 
the right. In all section 1 cases, the burden of proof lies with 
the government to show on a balance of probabilities that the 
violation is justifiable. 

Determining the importance of a law's objective perhaps is 
not identical to adjudicating the wisdom of legislation, but it 
inherently involves the court judging the "political" means that 
the government bas employed. However, this is not to say the 
judges are asked or authorized to supplant their views for those 
of the government. This distinction is articulated by Barry 
Strayer (as he then was) in the following terms: 

Such is the role now assigned to the Courts by the Charter. But 
it is an oversimplification to equate these decisions with political 
decisions taken by the legislature. The Courts in exercising their 
power under s.l are not free to impose their views on the whole 
range of state activity as to what objectives are important and 
what means suitable for their achievement.2 

For example, consider the Supreme Court's reasoning on sec­
tion 1 in the context of two freedom of expression cases dealing 
with "hate speech," R. v. Keegstra,3 and R. v. Zundel.4 In 
Keegstra, the Court considered a challenge to section 319 of the 
Criminal Code, which created the offence of ''hate speech." The 

2Barry Strayer, The Canadian Constitution and the Courts: the function 
and scope of judicial reuiew, 2nd ed. (Toronto: Butterworths, 1983), 234. 

3R. u. Keegstra, [1990] 3 S.C.R. 697 (S.C.C.) [hereinafter Keegstra] . 
4R. u. Zundel, (1992] 2 S.C.R. 731 (S.C.C.) [hereinafter Zundel] . 
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Court easily found that the measure infringed the freedom of 
expression under section 2(b) of the Charter. The Court divided 
4.3 on the application of s.1 to the law in question. The major• 
ity upheld it as a reasonable limit, emphasizing the importance 
of the goal of promoting ethnic and racial harmony. The major• 
ity held that the objective of the legislation was of "enormous 
importance and of such magnitude as to justify the severe re­
sponse of criminal prohibition." 

In Zundel, the Court considered the constitutionality of sec­
tion 181 of the Criminal Code which established an offence for 
uttering falsehoods . After finding that the provision violated 
section 2(b) of the Charter, the Court turned to the analysis 
under section 1. The majority of the Court concluded that the 
purpose of this law, which dated back several centuries, was to 
protect the reputation of "great men of the realm" and that 
this objective was not "pressing and substantiaP' within the 
terms of the Oakes test. In other words, the objective of the law 
was not worth overriding a Charter right to promote or 
preserve. 

Determining whether a law is or is not worth overriding a 
Charter right calls upon the Court to consider many of the ele­
ments that are constitutive of the "wisdom" of legislation -
these are variations on a single theme: does the law further 
the public interest in a reasonable fashion?5 Here, courts are 
caught on the horns of a dilemma. They must at once defer to 
and supervise political decision-making.6 In Vriend v. Alberta,7 
Iacobucci J. attempted to distinguish between the judicial and 
legislative functions under section 1 in the following terms: 

In any event, although this Court has recognized that the 
Legislatures ought to be accorded some leeway when making 
choices between competing social concerns {see e.g. Irwin Toy 
Ltd. u. Quebec (Attorney Generali, (1989] 1 S.C.R. 927; Egan, 
supra, per Sopinka J .), judicial deference is not without limits. In 

5For further discussion of this point, see P. Hogg, Constitutional Law of 
Canada, 5th ed. (Looseleaf Edition - 2010i (Toronto: Carswell, 2007), at 12-6. 

8Eric Colvin has written on the source of this dilemma. He argues, 
"Any claims which the judiciary can make to an 'inherent domain' must be 
claims about means rather than ends. The judiciary should have some special 
expertise in matters of institutional process. The judiciary may also have 
certain limited powers to review gove-rnmental decisions of social policy. 
There is, however, no constitutional basis within the Western democratic tra­
dition for the judiciary to claim any area of substantive policymaking as its 
exclusive preserve,n Section 7 and the Canadian Charter of R ights and 
Freedoms" ( 19891 68 Can. Bar Rev. 566 at 575. 

7Vriend tJ. Alberta, 11998] IS C.R. 493 IS.C.C. I. 
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Eldridge, supra, La Forest J. quoted with approval from his reasons in Tetreault-Gadoury v. Canada (Employment and Im­migration Commission), [1991] 2 S.C.R. 22, at p. 44, wherein he stated that "the deference that will be accorded to the govern­ment when legislating in these matters does not give them an unrestricted licence to disregard an individual's Charter rights". This position was echoed by McLachlin J. in RJR Macdonald, supra, at para. 136: 
. . . care must be taken not to extend the notion of deference too far. Deference must not be carried to the point of relieving the government of the burden which the Charter places upon it of demonstrating that the limits it has imposed on guaranteed rights are reasonable and justifiable. Parliament has its role: to choose the appropriate response to social problems within the limiting framework of the Constitution. But the courts also have a role: to determine, objectively and impartially, whether Parliament's choice falls within the limiting framework of the Constitution. The courts are no more permitted to abdicate their responsibility than is Parliament. To carry judicial defer­ence to the point of accepting Parliament's view simply on the basis that the problem is serious and the solution is difficult, would be to diminish the role of the courts in the constitutional process and to weaken the structure of rights upon which our constitution and our nation is founded.' 

The line between government's "subjective" choices about policy and the judiciary's "objective" determinations regarding law may be too simplistic, however. Both branches of govern­ment clearly make important judgments regarding the wisdom of government action. The difference is that the legislative branch justifies its intervention by recourse to its democratic mandate while the judicial branch justifies its intervention by recourse to constitutional principles and legal rules. Wilson J. recognized this distinction in Operation Dismantle: 
[b]ecause the effect of the appellant's action is to challenge the wisdom of the government's defence policy, it is tempting to say that the Court should in the same way refuse to involve itself. However, I think this would be to miss the point. The question before us is not whether the government's defence policy is sound but whether or not it violates the appellant's rights under s. 7 of the Canadian Charter of Rights and Freedoms. This is a totally different question. I do not think there can be any doubt that this is a question for the courts.S1 

How then should we interpret Wilson J.'s reference in Opera­tion Dismantle, in obiter, to section 1 of the Charter being the 

8Vriend v. Alberta, [1998) 1 S.C.R. 493 (S.C.C.) at 561. 
9Operation Dismantle Inc. v. R., [1985) 1 S.C.R. 441 (S.C.C.) at 472. 
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appropriate juncture at which to consider issues of justiciabil­
ity? This is a puzzling statement, and one which the Court has 
not commented on since in any detail. Wilson J. appears to 
have viewed justiciability not in the jurisdictional sense (as 
section 1 may only be reached if a Charter violation is found, 
which necessarily implies that the Court has already deemed 
the matter within its jurisdiction), but in the sense of shaping 
the proper approach to judicial review. In other words, section 
1 represented for Wilson J. an appropriate venue for analyzing 
the relationship between the judiciary and the political process. 

In Newfoundland (Treasury Board) v. N.A.P.E. ,10 the 
Supreme Court re-affirmed the notion that section 1 of the 
Charter is an appropriate forum in which to 'second-guess' 
governmental actions, even in the area of governmental bud­
getary choices, an area that could readily be considered as 
policy-based and 'political' as any. In addressing the issue of 
whether the Court was appropriately equipped to resolve a 
question under section 1 pertaining to budgetary policy, Binnie 
J. was decisive in his views, even when ultimately deferring to 
the government on the merits of the s. 1 analysis: 

A few preliminary points should be emphasized. Marshall J.A. 
noted that the s. 1 case is essentially about budgets and that the 
making of a budget is a quintessentially political activity. 
However, these facts do not immunize the budget choices from 
Charter review. The notion that there are inherently "political" 
questions beyond the courts' jurisdiction was emphatically 
rejected in Operation Dismantle Inc. v. The Queen . .. 

If an individual's Charter right or freedom is violated by the 
state, it is no answer to say the violation was driven or is justi­
fied for political reasons. Indeed forms of state discrimination 
that are undertaken for political reasons are among the most 
odious, as the recent history of rarts of the world from South 
Africa to the Balkans can attest.1 

A similar issue arose in Ontario in relation to a controversial 
bill which imposed wage controls on certain public servants. In 
Ontario English Catholic Teachers Assoc. v. His Majesty,12 the 
Court found the legislation, which overruled the collective 

10Newfoundland (Treasury Board) v. N.A.P.E., 2004 SCC 66, [2004) 3 

S.C.R. 381 (S.C.C.). 
11Newfoundland (Treasury Board) v. N.A.P.E., 2004 SCC 66, [20041 3 

S.C.R. 381 (S.C.C.) at paras. 80-81 [references omitted). 
12Ontario English Catholic Teachers Assoc. v. His Majesty, 2022 ONSC 

6658, (sub nom. Ontario English Catholic Teachers Assn. v. Ontario (Presi­

dent of the Treasury Board)) 165 O.R. (3d) 1 (Ont. S.C.J.) [hereinafter Catho­

lic Teachers]. 
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bargaining process, violated the applicants' s.2(d) freedom of 
association and collective bargaining rights. Koehnen J. turned 
to the s.1 analysis. With respect to whether Ontario had a 
pressing and substantial objective in imposing the wage re­
straint, Koehnen J. found the evidence did not support the ex­
istence of a fiscal crisis (as was present in N.A.P.E.) or urgent 
need for restraint, and noted in this regard, other policies 
pursued by the same government which deprived it of signifi­
cant revenues (such as cancelling a license plate fee). While 
referencing the caution with respect to deference to policy 
choices in Vriend and N.A.P.E., he held that deference must be 
to evidence-based policy decisions, and not mere "assertions": 

Those explanations are critical for four reasons. First, because 
courts conduct the s. 1 inquiry in the context of a commitment to 
uphold Charter rights. Second, because s. 1 requires that any 
limitations on Charter rights be reasonable. That is to say it 
must be rationally explained, not merely asserted. Third, because 
s. 1 requires that any limitations on Charter rights be "demon­
strably" justified. This requires governments to demonstrate why 
the infringement is necessary. Charter rights should not be 
violated simply because a government find it more convenient to 
pursue a particular policy by breaching Charter rights rather 
than complying with them. Fourth, the beneficiaries of Charter 
rights are often politically vulnerable or unpopular. There are 
segments of the public that are hostile to unions and feel that 
their power should be reduced. That could provide a political 
motivation to do just that. Without requiring governments to 
explain with some degree of cogency why Charter rights must be 
infringed, it is too easy for governments to breach the Charter 
rights of the vulnerable or the politically unpopular under the 
guise of fiscal prudence. 
The business of government ought ordinarily to be pursued 
within the confines of the Charter. Breaching a Charter right 
should require something more than a simple preference to 
proceed in a particular way for political convenience. It should 
require some level of explanation for why it is necessary to breach 
the Charter right. If governments act in a manner that is incon­
sistent with their explanation for why a Charter breach is needed, 
they should at least be required to explain the inconsistency. If 
no explanation is required, governments are free at any time to 
breach Charter rights on economic grounds. Requiring these 
explanations does not have judges acting as finance ministers. It 
has finance ministers acting in compliance with constitutional 
requirements. Judicial deference is owed to cogent explanations 
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that justify Charter infringements. Deference is not owed to simple 
assertions.13 (Emphasis added) 

On this basis, Koehnen J. found Ontario had not met its burden 
under s.1, and struck down the legislation. Catholic Teachers 
also reveals a procedural alternative to judicial commentary on 
the merits of legislative choices - requiring evidence-based 
justification beyond the mere assertion of a policy preference.14 

This seems the consequence of s. 1 requiring that, for limits on 
Charter rights to be upheld as reasonable, they be "demonstra­
bly" justified. At the same time, many justifications for Charter 
rights are of a more philosophical nature, such as preserving 
egalitarian ideals in the healthcare system 15 or seeking to live 
in a society with racial and ethnic harmony, as discussed in 
Keegstra. 18 

Even considering this issue of deference, however, s. 1 analy­
sis invites the courts to, at least to some extent, evaluate the 
"wisdom" of legislative policy choices. Does the fact that section 
1 invites this sort of analysis obviate the need for a political 
questions doctrine in Canada? Here, Wilson J.'s judgment in 
Operation Dismantle appeared to conflate two related but 
distinct judicial functions: the first is the exclusion of certain 

130ntario English Catholic Teachers Assoc. v. His Majesty, 2022 ONSC 

6658, (sub nom. Ontario English Catholic Teachers Assn. v. Ontario (Presi• 

dent of the Treasury Board)) 165 O.R. (3d) 1 (Ont. S.C.J.) at paras. 292-293 

[citations omitted]. 
14This requirement also may arise at the minimal impairment stage of 

the Oakes analysis. See, for example, Working Families Ontario v. Ontario, 

2021 ONSC 4076, (sub nom. Working Families Ontario v. Ontario (Attorney 

General)} 155 O.R. (3d) 545 tont. S.C.J. , additional reasons 2021 ONSC 

5178 lOnt. S.C.JJ . In that case, considering legislative restrictions on third 

party advertising, which the Superior Court found inconsistent with s.2(b) 

freedom of expression rights, the Court concluded Ontario had not met its 

burden to demonstrate the legislation was a reasonable limitation. Morgan J. 

explained, "There is no justification or explanation anywhere in the Attorney 

General's record as to why the doubling of the pre-election regulated period 

was implemented. This lack of explanation has to be taken seriously. As 

counsel for the Canadian Civil Liberties Association points out, the subject of 

electoral design is one in which the incumbent government has a structural 

conflict of interest in that its interest in self-preservation may dominate its 

policy formulation." para. 73t 
16See, e.g., the concurring opinion of Fenlon J.A. in Cambie Surgeries 

Corporation t•. British Columbia (Attorney General) , 2022 BCCA 245, 473 

D.L.R. 4th) 1 (B.C. C.A. l, leave to appeal refused Cambie Surgeries Corpora• 

tion, et al. ll. Attorney General of British Columbia, et al., 2023 CarswellBC 

909 tS.C.CJ . 
18R. u. Keegstra, [1990] 3 S.C.R. 697 (S.C.C.). 
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types of political matters from judicial scrutiny as a means of 
defining the scope of judicial review; the second is the question 
of deference to legislative choices as a means of defining the 
scope of valid legislative or executive action. 

Both types of analysis require a respect for the separation of 
powers in Canada, however the bifurcation of that analysis can 
lead to anomalous results - for example, a court could only 
reach the section 1 inquiry if it has already deemed the subject 
matter suitable for adjudication, which presupposes that it 
cannot be a dispute based merely on the wisdom of legislation 
or government action. However, the nature of the section 1 in­
quiry may put the wisdom of government action squarely before 
the Court. In other words, having arrived at s. 1, a matter is 
substantively justiciable. But the concerns underlying the 
separation of powers can be relevant during s. 1 analysis (and 
indeed, in determining whether Charter rights are even limited 
in the first place). 

§ 6:10 Remedial Discretion 
Although Canadian courts have the option of questioning the 

rationale behind governmental action through the section 1 
analysis, it has become evident that even within this Charter­
mandated jurisdiction, Canadian Courts are not comfortable 
with the perception that its policy dictums may supersede those 
of the elected government. In Khadr v. Canada (Prime Minis­
ter), 1 for example, the Supreme Court of Canada held that, 
even where it finds the government to have committed a 
Charter violation, it will retain the discretion not to order a 
remedy that will interfere in a political sphere (in the case of 
Khadr, the Crown prerogative over foreign relations).2 

Canadian citizen Omar Khadr was detained by the United 
States at Guantanamo Bay since he was apprehended as a 
minor in Afghanistan in 2002. The following year, Khadr was 
visited by two Canadian intelligence services, CSIS and DFAIT, 
who questioned Khadr about the war crimes charges laid 
against him and shared the product of those interviews with 
American authorities. In 2004, Khadr was interviewed a second 
time by DFAIT. This time, DFAIT conducted the interview 

[Section 6:10] 
1Khadr v. Canada (Prime Minister), 2010 SCC 3, (sub nom. Canada 

{Prime Minister) v. Khadr) [2010] 1 S.C.R. 44 (S.C.C.) [hereinafter Khadr]. 
2This principle had been previously introduced as well, in United States 

v. Burns, 2001 SCC 7, [2001] 1 S.C.R. 283 (S.C.C.). 
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